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Vol.  Ill,  N.  S.]    St.  Louis,  April,  1877.  [Number  i. 


/.    REMOVAL   OF  CAUSES  FROM  STATE   TO 
FEDERAL  COURTS. 

The  article  of  Judge  Dillon  in  the  July  number,  1876,  of 
this  Review,  on  the  Removal  of  Causes  from  the  State  Courts 
to  the  Courts  of  the  United  States,  is  admirably  adapted  for 
the  practical  purposes  intended,  and  fairly  exhibits  the  pres- 
ent state  of  the  law  on  the  right  of  removal,  and  the  mode  of 
making  that  right  available.     It  would  be  impossible  to  im- 
prove his  plan,  or  add  to  its  details,  without  impairing  its 
faultless  symmetry.     Having  had  occasion  recently  to  critic- 
ally  examine  the  legislation  of  Congress  on  this  subject,  and 
the  decisions  of  the  Supreme  Court  construing  that  legisla- 
tion, I  can  bear  witness  to  the  accuracy  of  his  statements, 
while  I  have  been  led  to  doubt  the  correctness  of  one  or  two 
of  his  conclusions.     The  most  important  part  of  the  legisla- 
tion in  question,  because  the  most  frequently  brought  into 
use,  is  the  provision  for  the  removal  of  causes  "  in  which 
there  shall  be  a  controversy  between  citizens  of  different 
states."     And  the  points  of  gravest  difficulty  arising  thereon 
are,  first,  the  jurisdiction  of  the  state  court  in  the  matter  of 
removal ;  and,  secondly,  the  right  of  a  litigant  to  "  split "  the 
suit  into  two  parts,  one  part  to  be  left  in  the  state  court  and 
the   other   removed   into  the  federal  court.     Judge    Dillon 
thinks  it  doubtful,  especially  under  the  act  of  1875,  whether 
it  belongs  to  the  state  court  to  judge  of  the  sufficiency  of 
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the  surety  or  bond  offered,  and  is  of  opinion  that  no  order 
for  the  removal  is  necessary  by  the  state  court.  He  is  also 
of  opinion  that  the  second  subdivision  of  section  639  of  the 
Revised  Statutes,  corresponding  to  the  act  of  1866,  and 
which  seems  to  contemplate  the  splitting  of  suits  in  certain 
cases,  is  not  repealed  by  the  act  of  1875,  unless,  indeed,  a 
"  liberal  construction  "  (by  which  I  understand  him  to  mean 
a  construction  which  would  imply  from  the  language  of  the 
latter  what  is  actually  expressed  in  the  former)  shall  be,  and 
can  constitutionally,  be  given  to  the  latter  portion  of  section 
2  of  the  act  of  1875.  Both  of  these  opinions  deserve  grave 
consideration. 

It  is  not  to  be  denied  that  there  are  decisions  of  the  circuit 
and  district  judges  of  the  United  States  which  tend  to  these 
conclusions.  Osgood  v.  Chicago  Railroad  Co.,  2  Cent.  L.  J. 
275,  283,  per  Drummond,  Circuit  J.;  s.  c,  6  Biss.  330;  Mer. 
&  Man.  Bk.  v.  Wheeler,  3  Cent.  L.  J.  13,  per  Johnson,  Dist. 
J.;  Conner  v.  Scott,  3  Cent.  L.  J.,  305,  per  Parkes,  Dist.  J. ; 
Stapleton  v.  Reynolds,  9  Chic.  Leg.  News,  33,  per  Swing, 
Dist.  J.  It  is  to  be  noted,  however,  that  the*  last  three 
decisions  are  based  upon  the  first,  and  that,  in  this  first  case^ 
the  right  of  removal  independent  of  the  action  of  the  state 
court  seems  to  have  been  conceded  by  the  learned  counsel 
of  the  parties  who  were  applying  for  a  remand.  2  Cent. 
L.  J.  284 ;  6  Biss,  340.  It  must  also  be  borne  in  mind  that 
the  learned  circuit  and  district  judges  of  the  United  States 
have  almost  invariably  assumed  the  truth  of  the  maxim,  that 
it  is  the  duty  of  a  good  judge  to  enlarge  his  jurisdiction. 
We  have  had  evidences  of  this  fact,  not  only  in  the  con- 
struction put  by  them  on  the  acts  in  question,  but  in  their 
construction  of  the  bankrupt  laws  wherever  those  laws 
seemed  to  infringe  upon  the  jurisdiction  of  the  state  courts. 
And  in  thus  enlarging  the  sphere  of  their  operations  they 
have  sometimes  unnecessarily,  perhaps  unconsciously,  seemed 
inclined  to  treat  the  state  courts  with  scant  courtesy,  as 
alien  and  hostile  tribunals.  The  Supreme  Court  of  the 
United  States,  however,  occupying  a  higher  vantage  ground, 
and  having  a  wider  sweep  of  vision,  have  had   a   keener 
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insight  of  the  fitness  of  things,  and  have  never  failed  in  that 
lofty  courtes>^  which  honors  him  that  gives  and  him  that 
takes.  We  cannot  err  if  we  follow  the  decisions  of  that 
august  tribunal,  and,  in  the  absence  of  positive  rulings,  be 
guided  by  the  principles  which  underlie  those  decisions,  and 
the  incidental  suggestions  thrown  out  in  making  them. 

The  "  present  state  of  the  law "  consists  of  the  statutes 
now  in  force,  to  be  read  by  the  light  of  previous  statutes  in 
pari  materia  and  the  adjudications  of  the  court  thereon. 
For,  the  presumption  is  that  the  language  in  which  the  law- 
maker recasts  the  laws  on  a  given  subject  is  used  in  the 
sense  already  fixed  by  judicial  construction,  or  with  special 
reference  to  that  construction,  either  in  the  way  of  adoption 
or  avoidance.  Accordingly,  the  article  referred  to  com- 
mences with  a  historical  resume  of  previous  legislation  and 
judicial  decisions  on  the  subject,  as  essential  to  a  proper 
understanding  and  correct  interpretation  of  the  existing 
statutes.  The  act  of  March  3,  1875,  repeals  "all  acts  and 
parts  of  acts  in  conflict "  with  its  provisions,  and,  as  far  as  it 
goes,  embodies  the  last  expression  of  legislative  will.  The 
mode  of  removal  of  a  suit  from  a  state  to  a  federal  court  is, 
by  the  third  section,  thus  provided  for :  "  Whenever  either 
party,  or  any  one  or  more  of  the  plaintiffs  or  defendants 
entitled  to  remove  any  suits  mentioned  in  the  next  preceding 
section,  shall  desire  to  remove  such  suit  from  a  state  court 
to  the  Circuit  Court  of  the  United  States,  he  or  they  may 
make  or  file  a  petition  in  such  suit  in  such  state  court  before, 
or  at,  the  term  at  which  said  cause  could  be  first  tried  and 
before  the  trial  thereof,  for  the  removal  of  such  suit  into 
the  circuit  court  to  be  held  in  the  district  where  such  suit  is 
pending,  and  shall  make  and  file  therewith  a  bond,  with 
good  and  sufficient  surety,  for  his  or  their  entering  in  such 
circuit  court,  on  the  first  day  of  its  next  session,  a  copy  of 
the  record  in  such  suit,  and  for  paying  all  costs  that  may  be 
awarded  by  the  said  circuit  court,  if  said  court  shall  hold 
that  such  suit  was  wrongfully  or  improperly  removed  thereto, 
and  also  for  their  appearing  and  entering  special  bail  in  such 
suit,  if  special  bail  was  originally  requisite  therein,  it  shall 
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then  be  the  duty  of  the  state  court  to  accept  said  petition 
and  bond,  and  proceed  no  further  in  such  suit,  and  any  bail 
that  may  have  been  originally  taken  shall  be  discharged ; 
and  the  said  copy  being  entered  as  aforesaid  in  said  Circuit 
Court  of  the  United  States,  the  case  shall  then  proceed  in 
the  same  manner  as  if  it  had  been  originally  commenced  in 
said  circuit  court,  etc."  The  corresponding  provision  of 
the  act  of  1789  enacts  that  the  applicant  ''shall,  at  the  time 
of  entering  his  appearance  in  such  state  court,  file  a  peti- 
tion for  the  removal  of  the  cause  for  trial  into  the  next  circuit 
court  to  be  held  in  the  district  where  the  suit  is  pending,  and 
offer  good  and  sufficient  surety  for  his  entering,  in  such 
court,  on  the  first  day  of  its  session,  copies  of  said  process 
against  him,  and  also  for  his  there  appearing  and  entering 
special  bail  in  the  cause,  if  special  bail  was  originally  requi- 
site therein,  it  shall  then  be  the  duty  of  the  state  court  to 
accept  the  surety  and  proceed  no  further  in  the  cause,  and 
any  bail  that  may  have  been  originally  taken  shall  be 
discharged ;  and  the  said  copies  being  entered  as  aforesaid  in 
such  court  of  the  United  States,  the  cause  shall  there  pro- 
ceed in  the  same  manner  as  if  it  had  been  brought  there  by 
original  process,"  etc. 

Thus  placed  in  juxtaposition  and  read  together,  it  will  be 
seen  that  the  provisions  of  the  two  acts  prescribing  the 
mode  of  removal  are  identical  in  substance.  In  both,  the 
applicant  must  file  his  petition  and  offer  good  and  sufficient 
surety  for  precisely  the  same  purpose,  with  the  addition  in 
the  act  of  1875  of  a  provision  for  the  payment  of  costs  if 
the  federal  court  shall  hold  that  the  suit  was  improperly 
removed — an  addition  not  in  the  least  affecting  the  nature  of 
the  application.  By  the  act  of  1789,  when  the  petition  is 
filed  and  good  and  sufficient  surety  is  offered,  it  is  made  the 
duty  of  the  state  court  "  to  accept  the  surety  and  proceed 
no  further  in  the  cause."  By  the  act  of  1875,  when  the 
petition  and  bond  with  good  and  sufficient  surety  are  filed,  it 
is  made  the  duty  of  the  state  court  "  to  accept  said  petition 
and  bond  and  proceed  no  further  in  such  suit."  The 
two  provisions  are  substantially  one  and  the  same.     Nor  is 
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there  anything  in  the  suggestion  that  there  has  been  a  change 
in  the  time  when  the  petition  for  removal  may  be  filed» 
because  of  the  words  in  the  act  of  1875  authorizing  the 
filing  of  the  petition  for  removal  "  before  or  at  the  term  at 
which  said  cause  could  be  first  tried."  The  idea  seems  to 
be,  that  these  words  authorized  the  filing  of  the  petition 
in  vacation,  and  therefore  the  action  of  the  state  court  is  not 
necessary.  But  the  act  of  1789  authorized  the  petition  for 
removal  to  be  filed  by  the  applicant  "  at  the  time  of  enter- 
ing his  appearance  in  such  state  court/'  and  this  might  be 
in  vacation  as  well  as  in  term  time,  i  Har.  Ch.  Pr.  169; 
Sweeny  v.  CoflSn,  i  Dill.  75.  Besides,  the  words  of  the 
act  of  1875  were  manifestly  intended  to  make  certain  the 
right  of  the  applicant  to  file  his  petition  for  removal  at  any 
time  before  the  trial  term,  which  might  be  at  the  appear- 
ance term,  or  even  earlier,  and  "  at  the  time  of  entering  his 
appearance  in  such  state  court."  There  is  nothing  in  the 
difference  in  the  wording  of  the  two  acts  to  create  a  sub- 
stantial distinction  between  them.  The  duty  of  the  state 
court,  and  its  rights,  if  it  have  any  rights,  are  identically  the 
same  under  both  acts. 

The  language  of  each  of  these  acts  fairly  implies  positive 
action  on  the  part  of  the  state  court  in  accepting  the  peti- 
tion and  surety,  and  concedes  the  continuance  of  its  juris- 
diction until  a  copy  of  the  record  is  "entered  as  aforesaid  in 
said  Circuit  Court  of  the  United  States  *  *  *  on  the 
first  day  of  its  then  next  session."  There  cannot  be  a  doubt, 
moreover,  that  the  state  court  would  have  the  right  to  pro- 
ceed in  the  cause  after  an  application  to  remove,  if,  in  fact, 
the  application  itself,  or  the  case  made  by  it,  were  insufficient 
to  justify  the  transfer,  or  if  the  transfer  were  not  perfected 
by  filing  the  record  in  the  circuit  court  at  the  time  required. 
The  jurisdiction  of  the  United  States  court  cannot  attach 
until  the  jurisdiction  of  the  state  court  has  terminated,  and 
that  can  only  be  when  the  state  court  has  acted  upon  the 
application,  and  conscientiously  performed  its  duty,  which  it 
is  to  be  presumed  it  always  will  do,  by  accepting  the  petition 
and  surety.     This  was  the  uniform  practice  under  the  act  of 
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1789,  and  ha!s  been  recognized  as  the  proper  practice  by  the 
Supreme  Court  of  the  United  States.  *'To  obtain  the  trans- 
fer of  a  suit,"  says  Waite,  C.  J.,  "  the  party  desiring  it  must 
file  in  the  state  court  a  petition  therefor  and  tender  the 
required  security.  Such  a  petition  must  state  facts  sufficient 
to  entitle  him  to  have  the  transfer  made.  This  cannot  be 
done  without  showing  that  the  circuit  court  would  have 
jurisdiction  of  the  suit  when  transferred.  The  one  necessa- 
rily includes  the  other.  If^  upon  the  hearing  of  the  petition,  it  is 
sustained  by  the  proof,  the  state  court  can  proceed  no  further. 
It  has  no  discretion,  and  is  compelled  to  permit  the  transfer 
to  be  made.  The  petitioning  party  is  then  required  to  file 
in  the  circuit  court  copies  of  the  process  and  of  all  plead- 
ings, depositions,  testimony,  and  other  proceedings  in  the 
state  court.  This  includes  the  proceedings  by  which  the  tratis- 
fer  was  effected,  and  these,  as  has  been  seen,  must  show  the 
facts  necessary  to  give  the  circuit  court  jurisdiction."  Rail- 
way Company  v.  Ramsey,  22  Wall.  328. 

This  language  unquestionably  recognizes,  not  merely  the 
right  of  the  state  court  to  act  upon  the  application,  but  the 
necessity  of  its  action.  It  was  used  previous  to  the  passage 
of  the  act  of  1875,  but  upon  statutory  provisions  substan- 
tially in  accord  with  those  contained  in  that  act.  The  ruling 
is  replete  with  the  downright  practical  good  sense  so  char- 
acteristic of  the  present  Chief  Justice  of  the  United  States. 
Any  other  course  would  lead  to  confusion  and  unseemly 
cionflict,  without  the  least  necessity.  The  state  courts  are  as 
much  bound  by  the  provisions  of  the  constitution  of  the 
United  States,  and  the  laws  passed  by  Congress  in  accord- 
ance therewith,  as  the  federal  courts,  and  are  as  little  liable 
to  err  in  the  judicial  construction  of  these  laws  as  the 
inferior  courts  of  the  United  States,  and,  if  they  do  err,  are 
subject  to  the  same  mode  for  the  correction  of  their  errors 
in  this  regard  as  the  inferior  United  States  courts.  They 
must,  subject  to  such  correction,  determine  for  themselves, 
in  the  first  instance,  whether  the  case  presented  is  one  for 
their  cognizance,  or  for  the  cognizance  of  the  federal  courts. 
They  may  err,  but  the  error  is  to  be  corrected  in  the  modes 
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pointed  out  by  law»  not  by  the  federal  courts  assuming  juris- 
diction of  a  case  with  which  the  others  have  not  yet  parted. 
That  would  be  to  make  the  unfortunate  suitors  bear  the  bur- 
den of  double  litigation  at  one  and  the  same  time,  and  that 
too  by  tribunals  of  the  same  government  working,  to  this 
extent,  under  the  same  laws,  the  same  official  oaths,  and  the 
same  sense  of  duty. 

It  is  undoubtedly  true,  that  if  a  proper  case  for  removal  is 
made  out,  artd  the  petition  and  bond  are  in  conformity  with 
the  requirements  of  the  law,  it  is  the  duty  of  the  state  court 
to  accept  them,  and  make  the  proper  order  of  removal,  and 
any  step  taken  in  the  cause  thereafter  by  that  court  would 
be  clearly  erroneous,  and  subject  to  reversal  for  that  reason 
alone,  either  by  the  appellate  state  court  or  by  the  Supreme 
Court  of  the  United  States.  Gordon  v.  Longest,  i6  Pet.  97 ; 
Kanouse  v.  Martin,  15  How.  198;  Insurance  Company  v. 
Dunn,  19  Wall.  214;  Gaines  v.  Fuentes,  92  U.  S.  10.  But  it  is 
equally  true,  that  if  the  state  court  improperly  orders  a  suit 
to  be  removed  to  the  United  States  court,  it  is  the  duty  of  the 
latter  to  remand  it.  Knapp  v.  Railroad  Company,  20  Wall. 
1 17.  And  it  is  also  true,  that,  although  the  application  to 
remove  be  made  in  due  form,  and  the  bond  offered  be  unex- 
ceptionable, the  state  court  may,  in  a  proper  case,  refuse  to 
order  the  removal,  and  will  continue  to  have  exclusive  juris- 
diction of  the  cause.  Case  of  the  Sewing  Machine  Com- 
panies, 18  Wall.  553;  Vannevar  v.  Bryant,  19  Wall.  41.  In 
either  event,  the  ultimate  decision  of  the  question  of  jurisdic- 
tion rests  with  the  courts  of  the  United  States.  Each  court 
must,  however,  in  the  first  instance  decide  for  itself  whether  it 
should  proceed,  subject  to  the  revising  power  of  the  Supreme 
Court  of  the  United  States.  It  is  not  to  be  supposed  that 
the  state  courts  would  decline  to  make  the  necessary  order 
of  removal  in  a  proper  case,  and,  on  the  contrary,  the  legal 
presumption  would  be  that  a  refusal  so  to  do  was  the  result 
of  the  exercise  of  the  judge's  best  judgment  in  the  conscien- 
tious discharge  of  duty.  Useless  expense  may  be  thrown 
upon  litigants  by  an  error  of  judgment  in  the  right  of 
removal,  but  this  is  as  likely  to  occur  in  the  Circuit  Court 
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of  the  United  States  as  in  the  state  court.  The  evil  is  an 
incident  to  the  fallibility  of  human  judgment,  and  the  com- 
plicated structure  of  our  judicial  systems.  The  same  evil  is 
an  incident  to  the  exercise  of  the  separate  jurisdictions  of 
law  and  equity  by  the  courts  of  the  United  States,  as  liti- 
gants  sometimes  find  to  their  sorrow  after  protracted  litiga- 
tion at  law,  when  they  should  have  gone  into  equity,  or  vice 
versa.  The  only  mode  of  preventing  unseemly  conflicts 
between  the  state  and  federal  courts  to  no  profit  is  by  leav- 
ing the  jurisdiction  in  the  state  court  until  it  has  finally 
parted  with  it  by  the  necessary  order.  And  so  the  Supreme 
Court  of  the  United  States  has  unequivocally  said,  through 
its  chief  justice,  in  the  language  above  cited.  There  is  no 
clear  indication  in  the  act  of  1875  that  Congress  intended 
to  interfere  with  the  preexisting  practice,  or  to  change  the 
construction  put  by  the  courts  upon  the  language  borrowed 
from  the  previous  statutes,  nor  is  there  any  sound  reason  for 
inferring  any  such  intention.  The  provision  of  the  seventh 
section  authorizing  the  Circuit  Court  of  the  United  States  to 
issue  a  certiorari  to  the  state  court  in  a  possible,  though  not 
probable,  contingency,  is  obviously  not  enough  to  affect  these 
conclusions.  It  follows  that  it  is  the  duty  of  the  state  court 
to  act  in  the  first  instance  upon  the  application  made,  and 
to  determine,  under  all  the  solemn  sanctions  of  judicial  office,, 
whether  a  proper  case  for  removal  is  presented,  and  to 
adjudge  accordingly. 

Previous  to  the  act  of  1875  the  law  regulating  the  re- 
moval of  causes  from  the  state  to  the  federal  courts  on  the 
ground  of  the  citizenship  of  the  parties  was  well  settled. 
The  constitution  of  the  United  States,  by  Art.  Ill,  §  2,  pro- 
vides that  the  judicial  power  of  the  general  government  shall 
extend  to  "  controversies  between  citizens  of  different  states.** 
But  it  has  been  uniformly  held  by  the  Supreme  Court  of  the 
United  States  that  the  jurisdiction  of  the  courts  of  the  gen- 
eral government  depends  on  the  acts  of  Congress,  and  not  on 
the  constitution,  except  as  put  in  force  by  legislation.  The 
judiciary  act  of  1789,  by  its  twelfth  section,  merely  author- 
ized the  defendant  in  a  suit  brought  in  the  state  court  by  a 
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citizen  of  the  state  against  a  citizen  of  another  state  to 
remove  the  suit  by  petition  made  at  the  time  of  entering  his 
appearance.  Under  this  act  it  was  invariably  held  that  a 
cause  could  not  be  removed  unless  all  the  material  plaintiffs 
were  citizens  of  the  state  in  which  the  suit  was  brought,  and 
all  the  material  defendants  citizens  of  some  other  state  or 
states,  and  unless  the  application  was  made  by  all  of  the  de- 
fendants. No  removal  could  be  had  if  any  one  of  the  mate- 
rial parties  defendant  was  a  citizen  of  the  same  state  with 
any  one  of  the  material  plaintiffs,  nor  if  the  requisite  citizen- 
ship of  all  the  opposing  litigants  did  not  exist,  nor  unless  all 
of  the  material  defendants  -concurred  in  the  application, 
though  at  different  times.  Ward  v.  Arredondo,  i  Paine,  410. 
The  act  of  July  27th,  1866,  undertook  to  allow  one  defend- 
ant, in  certain  cases,  to  remove  the  suit  where  there  could 
be  "a  final  determination  of  the  controversy,  so  far  as  con- 
cerns him,  without  the  presence  of  the  other  defendants  as. 
parties  in  the  cause,''  leaving  the  suit  in  the  state  courts  as 
to  the  other  defendants.  In  Gardner  v.  Brown,  21  Wall.  36, 
the  application  for  removal  was  under  this  statute.  The  bill 
was  filed  by  a  creditor,  whose  debt  was  secured  by  a  trust 
assignment  of  realty,  against  the  grantor  and  trustee  to  enforce 
the  execution  of  the  trust.  The  creditor  and  the  trustee  were 
citizens  of  the  state  in  which  the  suit  was  brought,  while  the- 
grantor,  the  debtor,  was  a  citizen  of  a  different  state.  It 
was  held  that  the  latter  could  not  remove  the  cause  to  the 
federal  court.  A  similar  decision,  under  the  twelfth  section  of 
the  judiciary  act,  had  been  made  by  the  Supreme  Court  of 
Tennessee  in  Dunn  v.  Waggoner,  3  Yen  59,  the  opinion  hav- 
ing been  delivered  by  Catron,  C.  J.,  afterwards  an  eminent 
associate  justice  of  the  Supreme  Court  of  the  United  States.. 
The  act  of  Congress  of  the  2d  of  March,  1867,  gave  a  defend- 
ant, against  whom  a  suit  was  brought  in  a  state  court  by  a 
citizen  of  the  state,  and  who  was  a  citizen  of  another  state, 
the  right  of  removal  upon  affidavit  that,  from  prejudice  or 
local  influence,  he  believed  he  would  not  be  able  to  obtain 
justice  in  the  state  court.  It  was  thought  by  even  such  dis- 
tinguished judges  as  Mr.  Justice  Miller  and  Judge  Dillon. 
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that  one  defendant  of  several  might,  under  this  act,  remove 
a  suit  as  to  all  of  the  defendants,  although  some  of  them  were 
citizens  of  the  same  state  with  the  plaintiffs.  Johnson  v. 
Monell,  Woolw.  390;  Sands  v.  Smith,  i  Dill.  290.  But  the 
Supreme  Court  of  the  United  States  decided  otherwise  where 
the  suit  was  ex  contractu  in  the  cajse  of  the  Sewing  Machine 
Companies,  18  Wall.  553,  and  where  the  action  was  in  tort 
in  Vannevar  v.  Bryant,  21  Wall.  41.  And  in  Knapp  v. 
Railroad  Company,  20  Wall.  124,  Mr.  Justice  Davis  says  of 
the  act,  that  "  it  does  not  change  the  settled  rule  that  deter- 
mines who  are  to  be  regarded  as  the  plaintiff  and  defendant." 
There  is  nothing  in  the  act  of  1875,  unless  we  resort  to  a 
very  "  liberal  construction  "  indeed,  which  expressly  changes, 
or  even  discloses  an  intention  of  changing,  the  preexisting 
law  in  this  regard,  but  rather  the  contrary.  Its  close  adher- 
ence to  the  letter  of  the  earlier  enactments  would  indicate  a 
clear  intent  to  adhere  to  the  settled  construction  and  usage, 
while  the  use  of  the  words  "  a  controversy  which  is  wholly 
between  citizens  of  different  states,  and  which  can  be  fully 
determined  as  between  them,"  seems  designed  to  remove  all 
doubt  as  to  the  legislative  will.  The  first  section  of  the  act 
of  1875  enlarges  the  original  jurisdiction  of  the  Circuit 
Courts  of  the  United  States,  using  for  this  purpose,  upon  the 
matter  now  under  consideration,  the  very  words  of  the  con- 
stitution, but  containing  nothing  implying  an  intention  to 
require  a  departure  from  the  uniform  construction  put  upon 
similar  language  in  the  previous  decisions.  The  second 
section,  touching  the  removal  of  causes,  enacts :  **  That  any 
suit  of  a  civil  nature,  at  law  or  in  equity,  now  pending  or 
hereafter  brought  in  any  state  court,  where  the  matter  in  dis- 
pute exceeds,  exclusive  of  costs,  the  sum  or  value  of  five 
hundred  dollars,  *  *  *  j^  which  there  shall  be  a  con- 
troversy between  citizens  of  different  states,  *  *  *  either 
party  may  remove  said  suit  into  the  Circuit  Court  of  the 
United  States  for  the  proper  district.  And  when,  in  any 
suit  mentioned  in  this  section,  there  shall  be  a  controversy 
which  is  wholly  between  citizens  of  different  states,  and 
which  can  be  fully  determined  as  between  them,  then  either 
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one  or  more  of  the  plaintiffs  or  defendants  actually  interested 
in  such  controversy  may  remove  said  suit  into  the  Circuit 
Court  of  the  United  States  for  the  proper  district." 

Looking  at  the  general  scope  of  this  section,  without  critic- 
ally scrutinizing  its  words,  it  would  not  seem  to  be  in- 
tended to  effect  a  radical  change  in  the  existing  construction 
of  statutes  in  pari  materia.  The  privilege  of  removal  is 
conceded  to  both  plaintiff  and  defendant,  and  the  enact- 
ment is  more  nearly  in  the  words  of  the  constitution.  The 
first  paragraph,  if  we  lay  no  stress  upon  the  use  of  the  words 
"suit"  and  "  controversy,"  is,  in  substance,  the  twelfth  section 
of  the  judiciary  act  of  1789,  only  extending  the  privilege  of 
removal  to  both  the  plaintiff  and  defendant  instead  of  the 
defendant  alone.  In  that  view,  the  uniform  construction  of 
the  original  section  would  apply,  namely,  that  the  removal 
cannot  be  had  unless  all  the  material  plaintiffs  and  all  the 
material  defendants  are  citizens  of  different  states,  nor  unless 
all  the  material  parties  on  one  side  concur  in  applying  for 
the  removal.  The  meaning  given  to  similar  language  by 
uniform  judicisri  construction  must  prevail  in  the  absence  of 
anything  to  show  a  clear  intent  to  work  a  change.  The  sec- 
ond clause  contemplates  only  the  removal  of  a  suit  or  con- 
trovenfy  which  is  "wholly  between  citizens  of  different 
states  and  which  can  be  fully  determined  between  them." 
If  the  intention  was  to  remove  the  entire  suit  as  to  all  par- 
ties, without  regard  to  citizenship,  merely  because  there  was 
in  it  a  controversy  between  citizens  of  different  states,  at  the 
instance  of  one  of  those  parties,  then  the  words  "which  can 
be  fully  determined  as  between  them  "  were  worse  than 
useless.  These  words  fairly  imply  that  the  suit  or  contro- 
versy may  be  removed  as  to  them,  whenever  the  controversy 
could  be  fully  determined  between  them,  but  not  otherwise.  . 
This  is  precisely  the  provision  of  the  act  of  1866  which  was 
construed  in  Gardner  v.  Brown,  21  Wall.  36,  and  the  decision 
was  that  the  suit  could  not  be  removed  if  any  one  of  the 
material  parties  on  the  same  side  as  the  applicant  did  not  have 
the  requisite  citizenship.  The  act  of  1866,  it  is  true,  went 
on  to  expressly  provide  that  the  removal  in  the  contingency 
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•contemplated  should  not  prejudice  the  right  to  continue  the 
litigation  in  the  state  court  between  the  other  parties.  But 
it  is  obvious  such  a  provision  was  supererogatory ;  for,  if  the 
right  to  remove  was  confined  to  the  matter  of  controversy, 
which  could  be  wholly  determined  between  the  parties  to  the 
removal,  the  jurisdiction  of  the  state  court  would  necessarily 
remain  undisturbed  in  all  other  respects.  That  jurisdiction 
can  only  be  affected  by  extending  the  judicial  power  of  the 
general  government,  within  the  provision  of  the  constitution, 
over  the  subject-matter  and  the  parties. 

The  argument  has  been  made  by  some  of  the  learned  cir- 
cuit and  district  judges  that  the  act  of  1875  provides  that 
when  in  any  suit  there  is  a  controversy  between  citizens  of 
different  states,  either  party  may  remove  the  suit,  and  that 
this  language  authorizes,  upon  the  application  of  one  of  sev- 
eral plaintiffs  or  defendants,  the  removal  of  the  whole  suit  as 
to  all  parties,  without  regard  to  citizenship.  This  construc- 
tion ignores  the  words,  "  which  can  be  fully  determined 
between  them,'*  already  commented  on.  The  right  of 
removal  is  made  to  depend  entirely  upon  the  very  fact  that 
the  controversy  may  be  fully  determined  between  these  citi- 
zens of  different  states ;  and  why  it  should  be  so  if  the  entire 
suit  is  to  be  removed,  it  is  difficult  to  understand.  Besides, 
the  act  of  1867  used  identically  the  same  language,  that 
where  a  suit  is  pending  in  which  there  is  a  controversy 
between,  etc.,  the  party  may  apply  to  remove  the  suit.  It 
was  the  use  of  this  very  language  which  led  to  the  decision 
of  Judge  Dillon  in  Sands  v.  Smith,  i  Dill.  290.  And  pre- 
•cisely  the  same  argument  was  made  before  the  Supreme 
Court  of  the  United  States  in  the  case  of  the  Sewing 
Machine  Companies.  Mr.  Justice  Clifford,  in  delivering  the 
opinion  of  the  court  in  that  case,  says  of  this  argument : 
"  It  is  difficult  to  see  in  what  particular  the  jurisdiction  of 
the  state  court  is  lessened  by  the  last  act  (the  act  of  1867), 
or  in  what  respect  the  difference  in  phraseology  supports  the 
theory  of  the  defendants,  as  *  a  suit  by  a  plaintiff  against  a 
defendant'  must  mean  substantially  the  same  thing,  in  the 
practical  sense,  as  'a  suit  in  which  there  is  a  controversy 
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between  the  parties/  as  each  provision  includes  the  word 
*suit/  which  applies  to  any  proceedings  in  a  court  of  justice 
in  which  the  plaintiff  pursues  his  remedy  to  recover  a  right 
or  claim."  The  learned  justice  emphatically  condemns  the 
suggestion  that  one  party,  who  may  bring  himself  within  the 
letter  of  the  act  of  Congress,  can  carry  with  him,  against 
their  will,  all  other  parties.  "  Nor  does  it  (the  act  of  1867)," 
he  says,  "  give  any  sanction  whatever  to  the  proposition  that 
the  resident  defendant  shall  be  compelled  or  permitted, 
under  any  circumstances,  to  go  elsewhere  to  answer  the 
suit."  To  the  same  effect  is  the  language  of  Mr.  Justice 
Davis  in  Knapp  v.  Railroad  Company,  20  Wall.  1 17. 

The  argument  relied  on,  pushed  to  its  logical  results, 
would  enable  a  single  non-resident  party,  either  plaintiff  or 
defendant,  to  remove  from  the  state  court  into  the  federal 
court  the  administration  of  estates,  the  settlement  of  trust 
assignments,  creditors'  bills,  or  any  kind  of  case,  however 
numerous  the  resident  parties,  and  carry  with  him  in  invitum 
all  the  other  parties.  When  it  is  considered  how  little  the 
machinery  of  the  judicial  system  of  the  United  States  is 
adapted  for  such  an  increase  of  its  business,  and  how  ruin- 
ously it  would  affect  a  large  class  of  litigants  to  be  com- 
pelled to  attend  these  courts  from  remote  distances,  it  is  not 
to  be  supposed  that  Congress  would  so  extend  the  judicial 
power  of  its  courts,  even  if  it  had  the  constitutional  author- 
it)',  without  the  clearest  and  most  unequivocal  declaration  of 
intention  to  that  effect.  The  acts  under  consideration  con- 
tain no  such  declaration,  nor  fairly  imply  any  such  intent. 
The  only  suit  or  controversy  which  can  be  removed  is  one 
"which  is  wholly  between  citizens  of  different  states,  and 
one  which  can  be  fully  determined  as  between  them."  And 
this  positive  provision  repeals  any  provisions  of  previous 
statutes  in  conflict  therewith,  if  such  there  be. 

The  language  of  the  constitution  of  the  United  States  is 
that  the  judicial  powers  shall  extend  to  "  controversies  be- 
tween citizens  of  different  states."  To  come  within  this 
language  the  opposing  litigants  must  be  citizens  of  different 
states.    The  object  of  the  provision  was  to  secure  an  impar- 
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tial  tribunal  for  the  decision  of  such  controversies.  A  con- 
troversy  not  altogether  between  citizens  of  different  states 
would  neither  be  within  the  letter  nor  the  reason  of  the 
constitution.  An  act  of  Congress  which  sought  to  remove 
into  the  federal  courts  any  other  controversies  than  those 
between  citizens  of  different  states  would  seem  to  be  clearly 
unconstitutional.  The  act  of  1875,  construed  as  above  con- 
tended for,  appears  to  be  free  from  all  exception.  It  would 
be  otherwise  if  it  admitted  of  the  construction  sought  to  be 
put  upon  it  by  the  argument  above  combatted.  The  latter 
construction  finds  not  the  least  support  in  any  adjudication 
of  the  Supreme  Court  of  the  United  States.  And,  perhaps,  it 
will  be  time  enough  to  enquire  into  the  limits  of  the  power 
of  Congress  when,  in  the  language  of  Mr.  Justice  Clifford,  "  the 
words  of  the  enactment  are  of  a  character  to  warrant  the  con- 
struction." Case  of  the  Sewing  Machine  Companies,  18  Wall. 
587.  At  present  the  last  expression  of  the  legislative  will,, 
the  act  of  1875,  seems  to  be  free  from  constitutional  objection, 
and  to  have  repealed  whatever  was  obnoxious  to  such  objec- 
tion in  the  previous  statutes.  At  any  rate,  this  is  the  impres- 
sion made  upon  the  writer  after  studying  it  critically  by  the 
light  of  the  decisions  of  the  Supreme  Court  of  the  United 
States,  made,  it  is  true,  upon  the  previous  statutes  in  pari 
materia,  but  upon  provisions  brought  forward,  in  substance 
and  form,  into  the  later  act. 

Since  the  foregoing  was  written,  the  Central  Law  Journal 
for  February  9,  1877,  has  been  received.  It  contains  the 
opinions  of  Treat  and  Dillon,  J  J.,  in  the  case  of  Cape  Girar- 
deau R.  V.  Winston  et  a!,,  recently  decided  at  St.  Louis. 
The  application  was  to  remand  the  cause,  which  had  been 
removed  from  the  state  court  under  the  second  clause  of 
section  639  of  the  Revised  Statutes.  The  removal  had  been 
made  at  the  instance  of  two  of  the  defendants,  and  was  an 
attempt  to  remove  part  of  a  cause,  when  the  record  clearly 
showed  that  co-defendants  were  necessary  parties,  to  the 
relief  sought  by  the  bill.  Both  judges  concurred  in  thinking 
that  the  removal  was  improper,  and  in  ordering  a  remand. 
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Judge  Treat  was  of  opinion  that  the  second  clause  of  section 
639,  Revised  Statutes,  was  repealed  by  the  act  of  March  3,. 
1875.  He  was  also  of  opinion  that  the  provisions  of  that 
clause,  if  not  thus  repealed,  were  unconstitutional  and  void. 
*'If,"  says  he,  "the  purpose  of  this  act  (1875)  was  to  restore 
what,  obviously,  is  the  constitutional  limit  of  the  jurisdiction 
of  the  United  States  courts,  by  confining  them  to  contro- 
versies which  are  wholly  between  citizens  of  different  states, 
then  the  act  of  1866  is  repealed."  If  not  repealed,  he 
unhesitatingly  adds,  "  those  peculiar  provisions  of  the  act  of 
1866  must  be  held  to  be  unconstitutional  and  void."  The 
writers  own  previous  convictions  have  been,  of  course, 
greatly  strengthened  by  the  conclusions  of  this  eminent 
judge,  put  in  that  luminous  and  incisive  style  so  characteristic 
of  his  opinions.  And,  he  may  add,  it  is  refreshing  to  find  a 
United  States  judge  who  can  see  that  an  act  of  Congress  is 
unconstitutional,  and  plumply  say  so. 

W.  F.  Cooper. 

Nashville,  Tenn. 
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//.     THE  ELECTION  OF  JUDGES  BY  THE  PEOPLE 
FOR  SHORT  TERMS  OF' OFFICE. 

The  inevitable  tendency  of  all  free  institutions  is  to  radi- 
calism. Free  thought  and  free  discussion  bring  two  great 
forces  into  perpetual  conflict — the  one  radical,  the  other  con- 
servative. The  former  is  positive  and  aggressive ;  the  latter, 
negative  and  defensive.  The  first  assails,  the  last  resists. 
It  is  a  conflict  of  ideas,  in  which  there  can  be  no  doubtful 
result.  The  active,  positive,  moving  force  ever  prevails 
against  the  negative,  quiescent,  resisting  force.  This  active 
force  in  a  free  country  is  democratic  sentiment,  the  constant 
tendency  of  which  is  to  carry  all  established  institutions  irre- 
sistibly forward  in  the  direction  of  radicalism.  Nor  is  it 
difficult  to  comprehend  the  philosophy  of  this  social  and 
political  phenomenon. 

There  is  nothing  more  natural  to  the  human  mind  than  to 
accept  abstract  propositions  and  follow  them  to  their  logical 
consequences,  without  regard  to  the  existing  conditions  to 
which  they  are  to  be  applied.  This  process  of  thought  is  at 
once  natural  and  unphilosophical.  The  shallo^y  thinker  im- 
agines that  he  sees  in  this  logical  process  profound  philoso- 
phy. The  lazy  investigator  finds  in  it  a  ready  solution  of 
all  difficult  problems,  without  the  painstaking  labor  required 
by  the  process  of  induction  from  innumerable  facts.  To 
say  that  certain  things  are  true  and  right,  and  that  they  shall 
therefore  be  done,  whatever  may  be  the  existing  conditions 
of  society  and  government  to  which  they  are  to  be  applied, 
is  the  simple  deduction  of  shallow  and  lazy  thinkers.  But 
to  determine  truly  with  what  modifications  abstract  truths 
are  to  be  applied  to  existing  conditions,  so  as  to  avert  possi- 
ble evils  and  promote  the  well-being  of  society,  demands 
the  profoundest  insight  into  men  and  things,  as  well  as  care- 
ful investigation  and  thorough  knowledge.     A  great  scholar 
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and  legist  has  said  with  sententious  wisdom  that  ''many 
things  which  are  true  in  the  abstract  are  not  true  in  the  con- 
crete." The  founders  of  our  institutions  understood  the  full 
truth  of  this  apothegm,  and  they  acted  upon  it  in  laying  the 
foundations  of  the  system  which  they  established.  They 
were  not  mere  theorists,  nor  doctrinaires^  nor  Utopian  legis- 
lators. They  were  great  lawyers,  practical  philosophers,  and 
wise  statesmen,  experienced  in  affairs.  They  recognized 
the  principle  of  popular  sovereignty.  They  were  too  wise 
not  to  know  that  the  will  of  the  people  must  needs  be  a 
great  factor — nay,  the  greatest  factor  in  any  system  of  gov- 
ernment to  be  established  in  a  state  of  society  where  neither 
military  power  nor  traditional  rights  exist.  Hence,  they 
skilfully  wrought  into  the  framework  of  our  institutions  the 
principle  that  the  consent  of  the  governed  is  the  only  legiti- 
mate source  of  human  authority  over  the  people.  But  in 
framing  our  early  constitutions  the  fathers  did  by  no  means 
blindly  follow  the  doctrine  of  popular  sovereignty  to  its  log- 
ical consequences.  On  the  contrary,  while  recognizing  fully 
the  doctrine  that  sovereign  power  in  this  country  resides 
nowhere  but  in  the  people,  they  carefully  and  'studiously 
erected  powerful  barriers  to  arrest,  control,  and  sometimes 
defeat,  the  popular  will.  Well  did  they  know  that  any  gov- 
ernment purely  popular,  without  checks  and  balances,  and 
without  bulwarks  to  resist  the  storms  of  popular  frenzy  and 
passion,  would  in  time  become  intolerable,  and  end,  accord- 
ing to  all  human  experience,  in  despotism.  The  fathers  evi- 
dently believed  that  between  the  tyranny  of  one  man  and  the 
tyranny  of  an  unrestrained  popular  majority,  the  balance  of 
evil  would  be  largely  with  the  latter.  Did  they  recognize 
the  absurd  dogma  that  all  men,  all  women,  and  all  children, 
at  the  age  of  discretion,  have  an  inalienable  right,  without 
experience  or  training,  to  participate  in  the  government  of 
the  country  ?  Did  they  for  a  moment  assent  to  the  proposi- 
tion that  to  fight  and  to  vote  are  correlative  rights,  and  that 
the  bullet  and  the  ballot  must  be  wielded  by  the  same  hand  ? 
On  the  contrary,  they  postponed  universal  suffrage  for  many 
years  after  the  close  of  the  Revolution,  and  until  the  people 
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who  had  been  living  under  monarchical  form,  without  the 
training  required  to  vote  intelligently  in  a  republic,  became,  to 
a  certain  extent,  politically  educated.  Their  idea  seems  to 
have  been  that  the  mass  of  the  people  must  be  trained  to 
the  great  and  responsible  duties  of  self-government  before 
they  could  exercise  the  right  of  suffrage  with  safety  to  the 
common  weal.  Little  did  they  dream  of  perpetrating  the 
monstrous  and  criminal  folly  of  introducing,  without  the  least 
preparation,  into  the  body  politic  vast  hordes  of  ignorant,  illit- 
erate, and  semi-barbarous  men,  to  vote  away  the  property  of 
their  fellow-men,  and  subvert  all  civil  order !  If  the  fathers  had 
been  called  upon  to  consider  the  question  of  negro  suffrage 
under  the  same  circumstances  in  which  this  generation  of 
statesmen  had  to  deal  with  that  problem,  they  would  probably 
have  reasoned  thus :  "  Let  us  by  no  means  establish  a  con- 
stitution excluding  these  four  millions  of  freedmen  absolutely 
from  the  suffrage,  lest  we  make  the  whole  race  enemies  of 
the  government  under  which  they  are  to  live.  It  is  not  con- 
sistent with  the  true  idea  of  a  republican  commonwealth  to 
exclude  by  arbitrary  designation  large  numbers  of  people 
from  all  participation  in  the  government.  The  deprivation 
of  essential  rights  tends  inevitably  to  make  those  who  are 
thus  excluded,  enemies  of  the  government.  Let  us,  there- 
fore, take  measures  to  prepare  these  people,  by  education 
and  political  training,  for  the  great  duties  of  citizenship  ;  and 
let  us  introduce  them  slowly  and  gradually  as  members  of 
the  political  community.  Thus  may  we  at  once  satisfy  the 
just  and  natural  aspirations  of  the  colored  race,  and  prevent 
them  from  becoming  the  victims  of  demagogues  and  design- 
ing politicians,  who  will  otherwise  mislead  them  to  their  own 
injury,  and  to  the  irreparable  detriment  of  society.*' 

Many  were  the  barriers  which  the  wise  fathers  erected 
to  oppose  the  popular  will;  many  the  obstructions  which 
they  placed  in  the  way  of  unrestrained'  popular  sovereignty. 
Consider  the'Senate  of  the  United  States.  The  people  are  not 
represented  in  that  body  at  all.  Its  members  are  not  elected 
by  the  people.  The  state  of  Delaware  utters  as  potential  a 
voice  in  the  legislation  of  that  illustrious  assembly  as  the 
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state  of  New  York.  Two  senators,  speaking  for  that  little 
commonwealth  of  one  hundred  thousand  people,  may  nega- 
tive the  voice  of  the  great  state  of  New  York,  with  its  five 
millions  of  inhabitants.  Here  the  principle  of  popular  sover- 
eignty is  completely  ignored  and  set  aside !  The  Senate  was 
intended  to  be,  and  is,  an  obstruction  to  the  popular  will ;  yet 
what  American  citizen  would  consent  to  abolish  the  Senate  ? 
What  political  thinker,  worthy  of  the  name,  will  affirm  that 
the  founders  of  the  government  acted  unwisely  in  the  insti- 
tution of  that  branch  of  the  legislature,  or  deny  that  it  has 
worked  well  in  the  operation  of  the  system  ? 

Again,  in  the  organization  of  the  executive  department 
our  ancestors  sought  to  raise  restraining  obstacles  to  the  will 
of  popular  majorities.  It  is  well  known  that  it  was  not  their 
purpose  that  the  president  should  be  elected  directly  by  the 
people.  On  the  contrary,  they  intended  so  to  organize  the 
electoral  colleges  as  to  place  the  election  of  president  in 
the  hands  of  the  small  number  of  independent  men  elected, 
indeed,  by  the  people,  but  free  to  exercise  their  own  judg- 
ment and  discretion  in  the  choice  of  the  chief  magistrate 
of  the  nation.  With  this  view,  no  doubt,  they  gave  to  each 
state  two  electors  at  large,  corresponding  to  its  two  senators, 
without  regard  to  population.  Thus  they  made  it  quite  pos- 
sible that  a  president  should  be  chosen  by  a  popular  minority, 
and  it  is  a  familiar  fact  of  our  history  that  several  of  our 
presidents  were  elected  in  opposition  to  a  majority  of  the 
popular  vote.  And  being  so  chosen  even  by  a  minority  of 
the  votes,  the  president  is  clothed  with  a  power,  under  the 
constitution,  which  enables  him  with  a  single  word  to  silence 
the  mighty  voice  of  the  whole  people,  uttered  by  their 
chosen  representatives  in  Congress. 

Thus  we  see  that  the  fathers  by  no  means  intended  to 
carry  into  the  practical  organization  of  the  government,  even 
in  its  political  departments,  the  vaunted  principle  that  the 
will  of  the  people  shall  become  the  supreme  law. 

The  fathers  were  too  wise  and  too  honest  to  give  assent  to 
the  false  and  blasphemous  dogma,  that  "  the  voice  of  the  peo- 
ple is  the  voice  of  God."     They  had  read  history,  and  from  its 
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"  pictured  page  "  they  had  learned  that  the  voice  of  the  peo- 
ple is  not  unfrequently  the  voice  of  the  devil !  They  had 
heard  the  voice  of  the  people  in  the  enlightened,  polite,  and 
art-loving  Athenian  democracy,  condemning  to  death  with- 
out cause  their  wisest  citizen,  and  banishing  another  equally 
illustrious,  because  they  were  "  vexed  **  to  hear  him  every- 
where called  "the  just."  They  had  heard  that  potential 
voice  in  the  Roman  forum — now  applauding  one  usurper,  now 
another;  to-day  following  with  shouts  of  approbation  the 
tyrant  Sylla,  to-morrow  the  tyrant  Marius !  They  had  heard 
it  uttered  in  the  streets  of  the  great  city  at  the  death  of  the 
usurper  in  wild  cries  for  vengeance  against  their  own  deliver- 
ers !  They  had  heard  the  voice  of  the  people  in  the  mother 
country,  demanding  the  burning  of  witches  and  heretics, 
sustaining  the  accursed  slave  trade,  and  approving  of  the 
judicial  murder  of  many  illustrious  men.  They  had  heard 
that  voice  in  the  wild  uproar  of  Polish  diets  and  French 
conventions;  they  had  seen  the  popular  judgment  written  in 
letters  of  blood  and  fire  upon  the  short  and  terrible  annals 
of  more  than  one  fallen  republic !  The  fathers  well  knew 
what  history,  ancient  and  modern,  but  too  clearly  reveals  that 
faction  and  party  spirit  not  unfrequently  prevail  in  republics 
over  truth,  reason,  and  justice ;  that  party  spirit  is  a  blind, 
unreasoning,  malign  spirit ;  and  that  a  government,  echoing  the 
unrestrained  voice  of  faction,  and  dominated  absolutely  by 
party  spirit,  cannot,  in  the  nature  of  things,  but  be  affected 
by  the  sources  of  its  inspiration. 

But  it  is  to  the  judicial  departments  of  our  early  govern- 
ments, both  federal  and  state,  that  we  must  look  for  the  clear- 
est revelation  of  the  purpose  of  the  fathers  to  build  their 
systems  upon  something  more  substantial  than  the  mere 
breath  of  popular  majorities.  It  was  evidently  their  purpose 
to  make  the  judiciary  perfectly  independent  of  the  people, 
as  well  as  the  government.  This  they  sought  to  accomplish 
by  the  manner  of  their  appointment,  the  tenure  of  office, 
and  the  mode  of  compensation. 

The  wise  men  who  "  came  down  to  us  from  the  Revolu- 
tion "  would  have  been  astounded  at  a  proposition  to  make 
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the  judges  of  the  land  elective  by  the  people.  They  would 
not  consent  even  to  allow  the  House,  in  which  the  people  are 
directly  represented,  to  participate  in  the  appointment  of  the 
judges.  They  committed  the  power  of  confirmation  to  the 
Senate,  in  which  it  was  supposed  the  voice  of  the  people 
would  be  silent.  They  withheld  from  the  whole  government 
the  power  to  remove  a  judge  except  by  impeachment.  They 
forbade  any  reduction  of  the  salary  of  a  judge  during  the 
time  of  his  continuance  in  office.  But  in  a  large  number  of 
the  states  of  the  Federal  Union  this  wise  policy  respecting 
the  judiciary  has  been  swept  away  by  the  drift  of  public  sen- 
timent toward  radicalism.  The  judges  in  many  states  are 
now  elected  by  universal  suffrage  for  a  short  term  of  office, 
and  the  manifest  tendency  in  all  the  states  is  strongly  in  the 
same  direction.  This  is  a  momentous  change !  Is  it  a  wise 
one  ?  Or,  on  the  contrary,  is  it  but  another  proof,  of  which 
history  furnishes  so  many,  that  all  change  is  not  progress — 
all  innovation  not  improvement. 

The  fathers  had  read  the  history  of  the  mother  country — 
they  knew  it  by  heart.  They  had  seen  the  working  of  a 
dependent  judiciary  in  that  country.  They  had  doubtless 
noted  that  so  long  as  English  judges  were  dependent  upon 
the  crown  they  were  subservient  to  the  crown,  and  so  long 
were  the  streams  of  justice  flowing  from  that  polluted  source 
impure.  They  had  noted  the  corruption,  the  craft,  the  self- 
abasement  of  English  judges  when  it  became  their  interest 
to  conciliate  that  power  in  the  state  upon  which  they  depended 
for  their  continuance  in  office  and  their  salaries.  They  had 
seen  exhibited  in  English  history  the  amazing  and  humiliat- 
ing spectacle  of  illustrious  magistrates,  judges  of  the  highest 
dignity,  crawling  to  the  footstool  of  kingly  power,  like 
prostrate  slaves  before  some  eastern  despot !  They  had  seen 
Lw  perverted  and  set  aside,  and  the  holy  of  holies — the  very 
temple  of  justice  itself — polluted  and  prostituted  by  such  base 
creatures  as  Scroggs  and  Jeffries,  Saunders,  Wright,  Ally- 
bone,  and  a  score  more  with  the  ermine — sacred  emblems 
of  judicial  purity — upon  their  shoulders.  The  fathers  had, 
indeed,  before  their  mental  vision  the  long  line  of  dead  English 

Digitized  by  VjjOOQIC 


24  THE   ELECTION   OF  JUDGES. 

patriots — the  Elliotts,  the  Raleighs,  the  Russells,  the  Sidneys, 
the  Harrisons,  the  Vanes,  the  Staffords,  and  how  many 
more  victims  of  judicial  subserviency — marching  in  mourn- 
ful procession  to  the  prison  and  the  block,  not  to  expiate  any 
crimes  they  had  committed  against  the  state,  but  to  satisfy 
the  vengeance  of  king  or  people ! 

Then,  again,  the  founders  of  the  government  had  seen  a 
great  change  in  the  history  of  English  jurisprudence.      At 
the  Revolution  uf  1688  the  judges  were  made  partially  inde- 
pendent.    Their  commissions  were  made  to  run  during  good 
behavior,  but  it  was  held  that  the  demise  of  the  crown  immedi- 
ately vacated  their  seats.     To  remedy  this  construction  of  the 
statute  of  13  William  III.  c.  2,  the  Parliament  passed  the  act 
of  I  George  III.  c.  23,  which  provided  that  the  commissions  of 
the  judges  should  continue  during  good  behavior,  notwith- 
standing any  demise  of  the  crown,  and  that  their  full  salaries 
should  be  absolutely  secured  to  them  during  the  continuance 
of  their  commissions.     The  great  and  salutary  change  which 
resulted  from  these  acts  in  the  administration  of  English  law 
is  well  known  to  every  student  of  the  judicial  history   of 
England.     Indeed,  it  may  be  truly  said  that  from  the  time 
when  the  judges  were  made  independent  in  the  mother  coun- 
try the  administration  of  justice  became  so  wise,  so  enlight- 
ened, and  so  important,  as  to  reflect  ineffable  glory  upon  the 
whole  English-speaking  race. 

The  far-seeing  founders  of  our  institutions  embodied  the 
lesson  of  wisdom,  which  they  had  thus  learned  from  the  his- 
tory of  the  mother  country,  in  our  early  constitutions.  We 
have  in  our  day  and  generation  taken  a  vast  stride  in  the 
opposite  direction.  We  have  in  a  great  number  of  states 
made  the  judges  dependent,  not  upon  the  executive  govern- 
ment, but  upon  the  popular  will.  Is  the  change  a  wise  one  ? 
The  American  bar  certainly  does  not  approve  of  it ;  and  the 
members  of  the  bar  are  not  only  the  best  judges  of  such  a 
matter,  but  they  have  had  the  best  possible  opportunities  of 
observing  the  results  of  the  change,  and  of  forming  a  correct 
judgment  concerning  it.  What  is  the  difference  in  the  prin- 
ciple and  practice  between  making  the  judges  dependent 
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upon  the  people  and  dependent  upon  the  executive  head  of 
the  government?  In  my  judgment  it  would  be  far  better  to 
make  them  dependent,  if  dependent  at  all,  upon  the  execu- 
tive than  upon  the  people.  It  is  only  in  political  questions 
sometimes,  though  rarely  involved  in  private  litigation,  that 
the  executive  government  takes  any  special  interest  in  the 
administration  of  justice  by  the  courts.  Even  the  kings  of 
England  desired  to  see  the  laws  impartially  administered  be- 
tween private  litigants.  It  was  manifestly  their  interest  that 
the  king's  courts  should  render  impartial  justice  to  their  sub- 
jects. They  rarely  interfered  with  the  courts,  except  in  cases 
involving  the  interests  and  prerogatives  of  the  crown.  But 
how  is  it  with  King  Public  Opinion  ?  Does  he  not  interest 
himself  in  a  vast  variety  of  cases,  involving  mere  individual 
right  and  private  litigation?  Does  he  not  often,  as  well  in 
the  remote  comers  of  the  land  as  at  the  seat  of  govern- 
ment, assume  to  influence,  revise,  and  sometimes  overrule, 
judges  as  well  as  juries?  Is  this  King  Public  Opinion  at  all 
scrupulous  with  respect  to  his  interference  with  the  functions 
of  the  courts  of  justice  ?  Is  he  not  often  arbitrary,  one-sided, 
prejudiced,  ill-informed,  yet  violent  and  dominating?  To 
speak  plainly,  it  is  safe  to  affirm  that  popular  opinion  not 
unfrequently  becomes  violently  excited,  not  only  upon  pub- 
lic questions,  but  upon  many  cases  of  mere  private  concern. 
This  is  perfectly  well  known  to  every  intelligent  observer, 
and  it  is  equally  well  known  that  public  opinion  is  not  seldom 
influenced  and  controlled  by  party  spirit,  religious  bigotry,  and 
personal  prejudices.  Now,  a  judge  sitting  to  administer  jus- 
tice in  the  midst  of  an  excited  populace,  upon  whose  will  his 
future  judicial  existence  depends,  must  be  elevated  above 
ordinary  human  nature  not  to  be  moved  or  affected  by  such 
influence.  True,  if  he  be  a  Marshall,  or  a  Story,  or  a  Holt, 
or  a  Mansfield,  no  such  popular  influences  would  for  a  moment 
disturb  his  judicial  balance  and  integrity,  but  it  will  be  well 
to  remember  that  we  ought  to  frame  human  laws,  not  to  pro- 
vide against  the  apprehended  delinquencies  of  such  men  as 
Marshall,  Mansfield,  Holt,  and  Story,  but  to  protect  ourselves 
against  the  erring  judgment  and  weak  virtue  of  that  far 
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inferior  race  of  judges  who  are  certain,  with  rare  exceptions, 
to  fill  judicial  stations  in  this  country. 

Nothing  surely  could  be  more  shocking  to  our  sense  of 
justice  and  propriety  than  that  a  court  of  justice  should  be 
influenced  in  its  judgments  between  man  and  man  by  outside 
popular  opinion.  Such  a  thing  would  be  certain  to  wound 
deeply  our  American  sense  of  justice  and  propriety.  Yet, 
with  strange  inconsistency,  our  people  have  in  many  states 
deliberately  set  aside  the  wisdom  of  the  fathers,  and  exposed 
their  judges  to  such  temptations  that  nothing  but  that  lofty 
virtue  and  independence  of  personal  character,  which  cannot 
be  expected  in  the  ordinary  incumbent  of  judicial  office,  can 
give  assurance  that  the  courts  will  not  be  influenced  by  the 
prevailing  popular  opinion.  They,  of  course,  who  affect  to 
believe  that  the  voice  of  the  people  is  the  voice  of  God,  will 
have  no  difficulty  with  this  matter.  They  will  solve  this  as 
they  do  all  other  questions.  They  will  simply  say,  let  us 
have  the  voice  of  God  in  our  courts  of  justice  as  elsewhere ; 
but  this  reasoning  will  give  little  satisfaction  to  the  judgment 
of  any  man  who  knows  the  power  of  faction,  prejudice,  and 
bigotry,  operating  upon  ignorance  and  passion,  in  shaping 
and  moulding  popular  opinion. 

The  fundamental  objection  to  an  elective  judiciary  is  that 
the  people  have  no  right  to  be  represented  in  a  judicial  pro- 
ceeding. Public  opinion  ought  never  to  be  heard  in  a  court 
of  justice.  The  very  idea  of  popular  representation  in  a 
judicial  proceeding  is  a  false  and  odious  idea.  On  the  con- 
trary, if  all  the  people  in  all  America  should  demand  judg- 
ment against  the  humblest  individual,  yet,  if  right  and  justice 
were  with  him,  a  court  of  justice  should,  in  disregard  of  uni- 
versal opinion,  give  judgment  in  his  favor.  In  this  respect 
there  is  a  fundamental  difference  between  legislative  and 
judicial  functions.  The  people  ought  of  right  to  be  repre- 
sented in  the  making  of  the  laws,  but  not  in  their  administra- 
tion by  the  courts.  The  legislator  enacts  a  general  law,  the 
burdens  and  obligations  of  which  fall  alike  upon  his  friends 
and  foes,  and  in  this  we  have  a  sufficient  guaranty  that  the 
legislator  will  not  pass  oppressive  laws.     But  the  judge  pro- 
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nounces  sentence  in  a  particular  case  between  individuals,  or 
between  the  government  and  individuals,  and  he  may  there- 
fore, if  so  disposed,  without  wounding  his  own  friends  and 
supporters,  give  judgment  in  favor  of  the  party  who  controls 
the  greater  power  or  commands  the  greater  number  of  votes. 
At  all  events,  an  elective  judge  is  exposed  to  this  temptation ; 
and  what  is  most  unfortunate,  both  to  him  and  the  public,  is 
that  he  is  liable  to  suspicion  by  reason  of  the  existence  of  a 
known  temptation,  even  where  his  rectitude  is  clear. 

Since  all  men  reject  without  the  least  hesitation  the  idea 
that  the  popular  voice  should  be  heard  in  a  court  of  justice, 
or  that  it  should  have  the  slighest  influence  in  the  decision 
of  judicial  questions,  what  are  the  reasons  which  have 
induced  the  change  in  our  state  constitutions  by  which  the 
judges  are  made  elective  by  the  people  ?  It  is  surely  not 
that  judges  should  be  responsible  to  the  people  for  decisions 
made  by  them  in  the  administration  of  justice;  for  how  are 
the  great  mass  of  the  people  to  know  whether  the  decisions 
of  the  judge  are  right  or  wrong — in  accordance  with  law  or 
otherwise  ?  Perhaps  the  idea  underlying  the  great  change 
of  policy  respecting  the  mode  of  appointing  judges  may  be 
found  in  the  belief  that  the  people  are  capable  of  making  a 
wiser  choice  of  judges  than  the  executive  head  of  the  state 
would  be.  There  are  many  demagogues  who  affect  to 
believe,  and  some  honest  people  who,  by  dint  of  repetition, 
have  brought  themselves  to  believe,  that  the  popular  judg- 
ment of  men  and  things  is  well  nigh  infallible.  The  former 
deliberately  court  the  people  and  flatter  them  for  a  purpose,, 
just  as  sycophants  and  courtiers  have  been  known  to  fawn 
upon  and  adulate  a  reigning  king.  The  latter  class,  more 
honest  and  simple-hearted,  habitually  appeal  to  the  judg- 
ment of  the  people  as  the  infallible  standard  of  right  and 
wrong;  and  the  most  crushing  judgment  they  have  to 
denounce  upon  any  poor  erring  mortal  who  cannot  assent  to 
their  theories  of  law  and  government,  is  that  he  will  be  con- 
demned and  rejected  by  the  people !  Both  of  these  classes 
— the  one  for  a  purpose,  the  other  from  ignorance  and  preju- 
dice— unite  in  maintaining  the  wisdom  of  electing  all  officers, 
including  the  judges,  by  the  people. 
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But  without  questioning  the  infallibility  of  the  popular 
mind,  let  us  for  a  moment  enquire  what  are  the  inevitable 
•consequences  of  making  the  judiciary  subject  to  popular 
election.     Is  it  not  notorious  that  it  brings  the  judicial  office 
into  direct  connection  with  party  politics  and  all  the  bad 
methods  and  influences    of  faction  ?     Who  will  deny  the 
-somewhat  startling  assertion  that,  under  the  elective  system, 
the  party  caucus  does,  in  fact,  appoint  the  judges  of  the  land  ? 
Wherever  either  party  is  dominant,  it  makes  the  election  of 
judges  strictly  partisan,  and  uses  the  judicial  office  as  a  1>art 
of  its  patronage.     To  be  chosen  as  a  judge,  any  candidate 
must  first  be  endorsed  and  put  in  nomination  by  the  party 
caucus,  and,  to  be  selected  by  the  caucus,  he  must  resort  to 
the  usual  arts  of  popularity ;  and,  if  he  would  be  continued  in 
office,  he  must  keep  up  and  maintain  ,these  popular  arts  and 
influences  during  his  current  term  of  service.     Moreover,  he 
must  be  careful,  above  all  things,  not  to  give  offence  to  the 
leaders  and  rulers  of  his  party.     If  he  gives  them  offence, 
and  forfeits  their  favor,  he  is  lost.   And  who  is  the  man  most 
likely  to  get  a  caucus  nomination  ?     Is  the  thoughtful,  stu- 
'dious,  and  upright  lawyer,  the  man  of  ideas  and  books  and 
nice  scruples,  or  the  man  of  inflexible  love  of  right,  truth, 
and  justice,  likely  to  prove  acceptable  to  a  party  caucus  ?   Is 
such  a  candidate  likely  to  succeed  in  getting  a  nomination 
in  opposition  to  the  adroit  wire-puller,  the  man  of  popular 
ways  and  manners,  voluble  tongue,  and  little  law  ?  '  Surely 
it  requires  little  experience  and  observation  to  determine 
which  of  these  two  classes  will  be  apt  to  succeed  in  winning 
favor  with  a  caucus  or  a  faction !     And  yet  it  will  not  be 
•denied  that  the  very  arts  which  in  general  qualify  a  candidate 
to  achieve  party  success,  disqualify  him  largely  for  the  duties 
of  the  judicial  office. 

I  say  that  the  caucus  chooses  the  judges.  Is  not  this 
true?  Look  at  the  two  great  states  of  Missouri  and  Iowa. 
Is  not  a  nomination  by  the  dominant  party  in  either  of  these 
states  equivalent  to  an  election  ?  What  possible  chance  would 
any  man  of  the  minority  have  in  Iowa  or  Missouri,  howevei 
eminent  as  a  lawyer,  or  necessary  to  the  public  service,  sinc< 
-he  could  not,  by  any  conceivable  means,  get  a  nominatioi 
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from  the  caucus  of  the  dominant  party  ?  Now,  what  would 
be  said  of  a  law  or  constitution  enacted  in  these  terms :  Be- 
it ordained,  or  enacted,  that  the  party  caucus  of  the  majority 
faction  shall  choose  the  judges  of  the  state !  Such  a  statute 
or  constitution,  made  in  direct  terms,  would  startle  everybody, 
and  meet  probably  with  universal  reprobation ;  yet  such  is 
the  undoubted  practical  result  of  making  the  judges  elective. 
And  here  I  may  remark  that  it  is  one  of  the  singular  and, 
it  seems  to  zne,  anomalous  workings  of  our  free  institutions 
that  the  country  is  practically  deprived  by  party  usage  of 
the  services  of  nearly  one-half  its  citizens.  All  the  offices 
and  honors  of  the  state  are  engrossed  by  the  majority.  The 
minority,  without  respect  to  their  own  merits  and  qualifica- 
tions, and  often  in  utter  disregard  of  the  interests  of  the 
public  service,  are  excluded  by  a  rigid  and  inflexible  party 
usage.  The  minority  are  as  completely  and  effectually 
excluded  from  office  by  this  party  usage  as  if  they  were  dis- 
franchised  by  express  law.  They  are,  it  is  true,  at  liberty  to 
apply  or  run  for  office,  just  as  a  man  without  a  cent  in  his 
pocket  is  at  liberty  to  enter  a  great  hotel!  So  far  as  the 
holding  of  office  under  the  state  government  is  concerned 
in  such  states  as  Vermont,  Missouri,  and  Iowa,  the  minority 
might  just  as  well  be  Indians  or  Chinamen,  or  unnaturalized 
Europeans,  as  native-born  American  citizens.  Now,  it  would 
seem  to  be  to  the  highest  degree  unjust  and  impolitic  in  a 
free  republican  commonwealth  that  the  community  should 
not  be  perfectly  free  to  choose  from  the  entire  body  of  its. 
citizens  the  individual  best  qualified  for  the  public  service  in 
a  given  capacity ;  and,  theoretically,  our  American  republics 
enjoy  this  liberty,  but  practically  it  is  not  so.  Could  a  dem- 
ocrat in  Iowa  or  republican  in  Missouri,  by  any  conceivable 
means,  be  chosen  as  a  supreme  judge  of  the  state  in  the  face 
of  existing  party  usages  and  organizations,  which  rule  elec- 
tions with  a  rod  of  iron  ?  I  do  not  myself  think  the  usage 
in  question  can  be  avoided  or  changed.  I  speak  of  it  merely 
by  way  of  illustration  as  an  existing  fact ;  and  whilst  I  wish 
it  were  otherwise,  I  am  quite  aware  that  it  is  one  of  the 
incidental  evils  inseparable  from  the  elective  system. 
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Whilst  this  party  usage  works  no  very  serious  evil,  perhaps, 
with  respect  to  the  public  service  generally,  it  is  in  one  point 
of  view,  at  least,  a  matter  of  the  gravest  concern  when 
applied  to  the  judiciary.  With  respect  to  executive  and  leg- 
islative offices,  the  majority  have  at  least  the  entire  body  of 
their  own  partisans  and  followers  from  whom  to  make  their 
selection.  But  judges  have  to  be  chosen  from  the  very  small 
number  of  citizens  who  form  the  body  of  a  learned  profes- 
sion, and  when,  by  a  rigid  party  usage,  the  majority  are  con- 
fined in  their  choice  to  the  members  of  the  profession  in 
accord  with  themselves,  it  is  obvious  that  the  number  of  citi- 
zens from  whom  the  judges  can  be  chosen .  is  extremely 
limited,  and  that  the  public  service  must  often  be  sacrificed 
to  the  exigencies  of  party. 

I  regard  it  as  a  great  and  positive  evil  that  the  judges  of 
the  land  should  in  any  way  be  connected  with  party  politics; 
that  they  should  owe  their  offices  to  a  faction  rather  than  to 
the  free  choice  of  the  whole  community ;  and  that  they  should 
hold  their  positions  under  a  sense  of  responsibility  to  a  politi- 
cal party  rather  than  the  whole  people.  To  say  nothing  of 
the  evil  influence  that  such  a  relation  to  party  must  exert 
upon  the  mind  of  the  judge  himself,  it  is  obvious  that  he  is, 
more  or  less,  an  object  of  distrust  to  his  political  opponents, 
and  that  he  takes  his  seat  without  that  full  and  unreserved 
confidence  which  would  attend  him  if  freely  chosen  by  the 
whole  people  instead  of  a  faction.  There  is,  perhaps,  no 
mode  of  election  in  this  country  by  which  the  evil  in  ques- 
tion could  be  entirely  cured.  By  whomsoever  appointed, 
party  views  would,  perhaps,  have  undue  influence  in  the 
choice  of  judges,  but  the  incumbent  himself,  if  the  old  plan 
of  appointment  by  the  executive  and  senate  prevailed,  would 
be,  to  a  considerable  extent,  removed  from  popular  and  par- 
tisan influences,  and  the  candidate  for  judge  would  cer- 
tainly, under  that  mode  of  selection,  be  less  exposed  to  the 
temptation  of  plying  the  arts  of  popularity  in  obtaining  and 
administering  his  high  office. 

Again,  it  is  evident  that  the  sense  of  responsibility  \i 
lessened  as  you  divide  and   diffiise  it.     It  is  for  this  reason 
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thsit  legislative  bodies  are  sometimes  unaccountably  rash  and 
reckless  in  the  exercise  of  their  powers,  and,  with  respect  to 
the  great  body  of  the  people,  it  niust  be  obvious  that  little 
sense  of  responsibility  can  be  felt  by  the  individuals  compos- 
ing so  vast  a  number.  Now,  the  appointment  of  a  judge 
imposes  upon  the  appointing  power  a  heavy  responsibility, 
and  if  this  responsibility  could  be  concentrated  upon  the 
executive  head  of  the  state,  that  officer  would,  I  think,  very 
rarely  provoke  the  censure  of  the  legal  profession,  and  the 
indignation  of  the  whole  community,  by  the  appointment  of 
a  bad  or  incompetent  judge. 

But  what  sense  of  responsibility  can  be  brought  home  to 
an  entire  people  for  the  election  of  a  bad  judge  ?  Of  course, 
to  all  rules  there  will  be  exceptions.  A  governor  may  be  a 
mere  demagogue  or  worse,  and  the  confirming  senate  his 
accomplices  in  evil  doing.  No  doubt  many  poor  judges 
have  by  this  mode  of  appointment  been  imposed  upon  the 
people,  and  it  is  doubtless  equally  true  that  many  excellent 
judges  have  been  chosen  by  popular  election,  but  we  must 
judge  of  institutions  by  general,  not  special,  results.  Despot- 
ism has  sometimes  governed  wisely  and  well,  and  even 
usurpation  has  proved  a  temporary  benefit  to  mankind ;  but 
who  will  say  that  despotism  and  usurpation  are  not  evil 
things  because  special  and  temporary  benefits  have  some- 
times resulted  from  them  ? 

I  do  not  myself  believe  that  the  law  for  the  popular  elec- 
tion of  judges  can  be  changed.  Popular  privileges,  once 
granted,  are  not  likely  to  be  surrendered,  especially  where 
the  people  are  taught  to  believe  themselves  an  unfailing 
source  of  all  political  wisdom.  The  only  practicable  remedy 
consists,  in  my  judgment,  in  greatly  enlarging  the  terms  of 
judicial  office,  and  in  making  the  incumbent  ineligible  to 
a  second  election.  To  this,  I  think,  the  people  would  con- 
sent, and  it  would  place  the  judge  in  a  position  of  quasi  inde- 
pendence. The  judge  being  elected  for  a  long  term,  the 
people  would  receive  the  advantages  resulting  from  his 
experience  in  the  administration  of  justice,  and,  being  ineligi- 
ble to  a  second  election,  he  would  himself  have  no  motive  to 
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discharge   his   functions  with   a  view   to  securing   popular 
favor  and  a  future  election. 

Finally,  let  me  say,  that  although  the  election  of  judges 
for  short  terms  by  the  people  is  not,  in  my  judgment,  a  wise 
institution,  and  although  we  have  certainly  taken  a  wrong 
step  in  that  direction,  yet  the  system  does  not  seem  to  work 
as  badly  as  one  would  be  led  to  suppose,  reasoning  from 
cause  to  effect.  There  is,  I  think,  far  less  ground  of  com- 
plaint than  might  be  expected,  since  private  justice  is,  in  the 
main,  administered  in  the  states  which  have  adopted  the 
elective  system  with  at  least  tolerable  ability  and  impartiality. 
The  reason  is  obvious.  The  offence  of  judicial  corruption 
or  partiality  is  so  heinous  a  crime  in  the  eyes  of  all  men„ 
and  especially  of  the  legal  profession,  that  few  judges  would 
have  the  hardihood  to  face  the  community  and  the  bar 
under  a  sense  of  judicial  delinquency.  There  is  very  little 
intemperance  among  women,  because  the  public  sentiment 
will  not  tolerate  drunkeness  in  a  woman,  A  female  inebriate 
is  a  spectacle  shocking  to  behold.  The  same  stern  and  inex- 
orable sentiment  of  condemnation  against  judicial  delinquen- 
cies stares  every  judge  in  the  face,  and  deters  him  in  general, 
even  if  so  inclined,  from  the  commission  of  any  serious 
offences  against  the  rights  of  litigants,  and  the  usages,  tra- 
ditions, and  proprieties  of  his  station. 

J.  M.  Love. 
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///.     THE  EFFECT  OF  A  CHANGE  IN  THE  LAW 
UPON  RIGHTS  OF  ACTION  AND  DEFENCES. 

A  very  interesting  and  important  question  frequently  is, 
what  effect  has  been  produced  upon  a  right  of  action,  or  upon 
a  previously  existing  defence  to  an  action,  by  a  change  in 
the  law  effected  by  statute  after  the  right  has  accrued,  or  the 
cause  of  action  has  arisen,  to  which*  the  defence  was  appli- 
cable. The  question  is  encountered  in  a  great  variety  of 
cases,  and  is  sufficiently  important  to  be  considered  under 
the  several  heads  where  the  cases  seem  to  range  themselves. 
This  is  done  imperfectly  below. 

I.  Cases  where  Laws  are  Repealed  which  Imposed  Penalties^ 
or  s&me  Loss  or  Deprivation  in  the  Nature  of  a  Penalty, — In 
cases  of  this  nature  there  seems  to  be  little  room  for  hesita- 
tion regarding  the  proper  rule.  Where  the  right  to  recover 
the  penalty,  or  to  insist  on  enforcing  that  which  is  to  cause 
loss  to  another,  comes  wholly  from  the  statute,  it  must  nec- 
essarily cease  to  exist  the  moment  the  statute  is  repealed. 
The  result  is  inevitable,  since  the  repeal  of  the  statute  takes 
away  the  foundation  of  the  right.  As  the  penalty,  before  it 
IS  recovered,  is  not  property,  and  the  right  to  it  is  not  in  the 
nature  of  a  contract,  the  power  to  take  it  away  is  not  inhib- 
ited by  any  provision  of  the  constitution,  and  the  legislative 
power  of  repeal  is  unquestionable.  Nor  is  it  of  any  impor- 
tance in  this  connection  whether  the  right  to  take  advantage 
of  the  statute  was  given  to  the  public,  or  to  a  common 
informer,  or  to  some  individual  specially  concerned  ;  it  being 
a  mere  statutory  right  not  yet  enforced,  it  cannot  have  force 
or  vitality  beyond  that  of  the  statute  itself.  This  is  the  rule 
where  a  criminal  penalty  is  provided,'  but  it  applies  to  civil 
cases  with  equal  force. 

*  Miller's  Case,  I  Bl.  Rep.  451 ;  Anonymous,  i  Wash.  C.  C.  84;  The  Irre- 
'.^dble,  7  Wheat.  551 ;  United  Sutes  v.  Tynen,  ii  Wall.  88;  Commonwealth 
Y.  Duane,  i  Binn.  601. 

3 

Digitized  by  VjOOQIC 


34  EFFECT   OF   A   CHANGE   IN   THE   LAW. 

The  point  arose  iir  a  case  of  no  little  interest  and  impor- 
tance, which  was  brought  under  the  statutes  of  the  United 
States  for  the  reclamation  of  fugitive  slaves,  and  was  passed 
upon  by  the  federal  Supreme  Court.  The  statute  of  1793, 
on  that  subject,  imposed  a  penalty  of  five  hundred  dollars 
upon  any  person  who  should  knowingly  or  wilfully  obstruct 
or  hinder  any  owner,  his  agent  or  attorney,  in  arresting  a 
fugitive  from  labor,  or  should  rescue  one  after  his  arrest,  or 
harbor  or  conceal  one,  knowing  that  he  was  a  fugitive  from 
labor.  The  penalty  was  recoverable  by  the  claimant  for  his 
own  use,  and  was  doubtless  intended  to  some  extent  as  a 
compensation  to  him  for  losses  and  expenditures  which  he 
would  be  likely  to  suffer  or  incur.  The  statute  of  1850  made 
new  provisions,  which,  in  the  opinion  of  the  court,  repealed 
this.  A  penalty  having  accrued  under  the  first  statute  before 
the  second  was  passed,  suit  was  brought  for  its  recovery.  Mr. 
Justice  Catron,  delivering  the  unanimous  opinion  of  the  court, 
declared  that  the  repeal  of  the  statute  which  gave  the  pen- 
alty took  away  all  right  of  recovery.  The  penalty,  being 
given  by  the  legislature,  might  be  remitted  by  the  legisla- 
ture. There  was,  and  could  be,  no  vested  right  in  it.'  In 
rendering  this  conclusion  the  court  only  followed  previous 
decisions  in  the  same  court,  all  to  the  same  effect.^  The 
decisions  to  the  like  effect  in  the  state  courts  are  very- 
numerous,  and  it  may  almost  be  said  that  the  doctrine  has 
been  held  without  dissent,*  there  being  scarcely  an  instance 

'  Norris  v,  Crocker,  13  How.  429. 

3  Yeaton  v.  United  States,  5  Cranch,  281 ;  Schooner  Rachel  v.  United  States, 
6  Cranch,  329;  State  of  Maryland  v.  Baltimore  &  Ohio  R.  R.  Co.,  3  How. 
534.  This  last  case  was  also  one  of  considerable  interest,  the  penalty,  which 
was  remitted,  being  one  of  $1,000,000,  imposed  for  the  benefit  of  one  of  the 
counties  of  Maryland,  in  order  to  compel  the  railroad  company  to  locate  its 
line  so  as  to  accommodate  and  benefit  that  county.  See,  also.  Confiscation 
Cases,  7  Wall.  454-  In  those  cases  it  was  decided  that  the  attorney.general 
might  remit  penalties  under  the  revenue  laws  even  after  judgment,  against  the 
remonstrance  of  the  informer,  who  would  lose  his  interest  thereby. 

4  See  Wilson  v.  Hardesty,  i  Md.  Ch.  Dec.  66;  Potter  v.  Sturdevant,  4  Me. 
154;  Oriental  Bank  v.  Freese,  18  Me.  107;  Lewis  v.  Foster,  i  N.  H.  61; 
O'Kelly  v.  Athens  Manuf.  Co.,  36  Geo.  51;  Englc  v.  Shurtz,  I  Mich.  150; 
Cole  v.   Madison  County,  Breese,  115;  Parmelee  v.   Lawrence,  48  111.   331; 
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in  which  the  doctrine  has  been  denied,  that  no  individual  can 
have  in  a  statutory  penalty  any  vested  right  which  the  legis- 
lature would  be  precluded  from  taking  away,  or  which  would 
remain  after  the  statute  under  which  it  was  claimed  had  been 
repealed. 

In  some  of  the  cases  which  have  been  referred  to,  that 
which  the  statute  permitted  to  be  recovered,  or  which  was 
forfeited  under  it,  was  not  designated  a  penalty,  but,  as  in 
the  fugitive  slave  case,  assumed  the  form  of,  or  was  intended 
as,  compensation  to  a  party  for  a  wrong  done  or  injury  suf- 
fered by  him.  One  of  the  cases  in  Maine  was  of  this 
description.  The  statute  entitled  the  plaintiff,  in  case  of 
the  breach  of  a  prison  bond  given  by  his  debtor,  to  recover  in 
a  suit  upon  it  the  amount  of  his  debt,  costs,  and  expenses, 
with  twenty-five  per  centum  interest.  Obviously  this  would 
exceed  the  damages  suffered  by  him,  and  might  be  very 
greatly  in  excess.  A  later  statute  repealed  this,  and  substi- 
tuted a  recovery  of  the  actual  damages  the  creditor  had 
suffered,  to  be  estimated  by  a  jury.  This  recovery,  it  was 
held,  was  all  that  the  creditor  could  demand,  though  the 
breach  had  occurred  previously.  All  that  the  first  statute 
gave  in  excess  of  the  actual  damages  was  in  the  nature  of  a 
penalty,  whether  so  denominated  or  not,  and  the  control 
over  it  did  not  depend  on  what  it  was  called.^ 

Other  cases  involved  the  validity  of  statutes  which  miti- 
gated the  penalties  against  usury,  and  of  these  the  same  view 
was  taken.*  If  a  party  promises  to  pay  usury,  it  is  only  by 
the  favor  of  the  law  that  any  special  remedy  or  protection  is 
given  him,  and  he  can  have  no  special  claim  to — certainly 
no  vested  right  in — a  favor  which,  at  the  same  time,  is  a 
punishment  to  his  creditor. 

Where  the  penalty  is  taken  away  by  statute,  it  seems  to  be 
inunaterial  that  a  suit  has  been  previously  commenced  for  the 

Chicago  etc.  R.  R.  Co.  v.  Adler,  56  III.  345 ;  People  v.  Livingston,  6  Wend. 
526;  Thompson  v.  Bassett,  5  Ind.  535. 

5  Oriental  Bank  v.  Freeze,  18  Me.  107,  citing  Potter  v.  Sturdevant,  4  Me.  154. 

*  Wilson  V.  Hardesty,  i  Md.  Ch.  Dec.  66 ;  Parmelee  v.  Lawrence,  48  III. 
331;  Engle  V.  ShurU,  I  Mich.  150;  Curtis  v.  Leavitt,  15  N.  Y.  9;  Welch  v. 
Wad&worth,  jo  Conn.  149 ;  Wood  v.  Kennedy,  19  Ind.  68. 
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recovery  of  the  penalty.  This  is  on  the  ground  that  the  courts 
in  rendering  a  decision,  can  only  apply  the  law  which  is  then 
in  force.'  And  this  rule  applies  even  on  appeal,  though  the 
judgment  appealed  from  may  have  been  rendered  before  the 
law  was  changed.^  There  is,  indeed,  a  case  in  New  York 
which  seems  to  be  opposed  to  this  view.  In  that  case  a  tenant 
had  incurred  a  forfeiture  by  removing  property  from  the 
demised  premises  to  avoid  a  distress  for  rent,  and  a  judgment 
was  recovered  against  him  for  the  statutory  penalty.  He 
appealed,  and,  pending  the  appeal,  the  legislature  abolished 
the  remedy  by  distress,  but  without  in  express  terms  abol- 
ishing the  penalty.  Jewett,  J.,  in  passing  upon  the  case  in 
the  supreme  court,  says :  "  At  the  instant  the  thing  was  done 
for  which  the  penalty  was  given,  it  became  a  debt  or  duty,, 
vested  in  the  plaintifT.  It  is  in  the  nature  of  a  satisfaction 
to  him,  as  well  as  a  punishment  of  the  offender.'  The 
plaintiff  having  acquired  a  vested  right  to  the  penalty,  the 
statute  abolishing  the  right  of  distress,  subsequently  passed^ 
which  did  not  in  terms  repeal  the  section  in  question,  in  no 
way  affects  that  right."  " 

With  great  respect,  it  seems  to  us  that  the  learned  judge 
begs  the  question  when  he  assumes  that  a  vested  right  was 
acquired  in  the  penalty.  Certainly  there  is  a  great  weight 
of  judicial  authority  against  this  view.  But  he  may  have 
been  right  in  attaching  importance  to  the  fact  that  the  pro- 
vision which  gave  the  penalty  was  not  expressly  repealed. 

^  Schooner  Rachel  v.  United  States,  6  Cranch,  329;  Yeaton  v.  United 
States,  5  Cranch,  281;  United  States  v.  Passmore,  4  Dall.  372;  Norris  v. 
Crocker,  13  How.  429;  Confiscation  Cases,  7  Wall.  484;  United  States  v. 
Tyner,  11  Wall.  88;  Satterlee  v.  Mathewson,  16  S.  &  R.  169,  and  2  Pet  580; 
Maynes  v.  Moore,  16  Ind.  116;  Bacon  v.  Callendar,  6  Mass.  303;  Cowgill  v. 
Long,  15  111.  203;  Butler  V.  Palmer,  i  Hill,  324;  Commonwealth  v.  Leftwich, 
5  Rand.  657;  Commonwealth  v.  Welch,  2  Dana,  330;  State  v.  Squires,  26 
Iowa,  340;  Mather  V.  Chapman,  6  Conn.  54;  Engle  v.  Shurtz,  i  Mich.  150; 
People  V.  Herkimer  Com.  Pi.,  4  Wend.  206;  McMinn  y.  Bliss,  31  Cal.  122. 

^  McCardle's  Case,  7  Wall.  506;  Bristol  v.  Supervisors,  20  Mich.  95  ;  Lud- 
low V.  Jackson,  3  Ohio,  553;  State  v.  Norwood,  12  Md.  195. 

9  Citing  Company  of  Cutlers  in  Yorkshire  v.  Ruslin,  Skinner,  363;  Grosset 
V.  Ogilvie,  5  Bi'own  P.  C.  527  ;  College  of  Physicians  v.  Harrison,  9  B.  &  C.  524.. 

*°  Palmer  v.  Conly,  4  Denio,  374. 
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True,  it  would  become  inoperative  as  to  future  cases  when 
the  remedy  by  distress  was  taken  away,  but  there  was  noth- 
ing inconsistent  in  taking  away  that  remedy  and  still  leaving 
the  penal  provision  applicable  to  the  cases  that  would  come 
within  it;  that  is  to  say,  to  the  cases  that  previously  had 
occurred.  On  this  ground  the  case  may,  perhaps,  be  har- 
monized with  those  decided  in  other  courts. 

2.  Cases  where  Statutes  are  Repealed  with  Saving  of  Rights 
Accrued. — But  while  it  is  entirely  competent  to  take  away 
statutory  penalties  after  they  have  accrued,  it  is  also  compe- 
tent, by  the  proper  clause  in  the  repealing  statute,  to  save 
them.  This  is  often  done ;  the  effect  being  to  continue  in 
force,  for  the  purpose  of  recovering  the  penalty,  the  statute 
which  gave  it." 

3.  Cases  where  Laws  are  Repealed  which  Forbade  Par-- 
ticular  Contracts. — ^These  cases  present  more  difficulties  than 
those  already  considered,  and  there  has  not  often  been  occa- 
sion to  pass  directly  upon  the  effect  of  a  repeal  where  the 
repealing  statute  contained  no  express  provision  on  the  sub- 
ject of  the  previous  invalid  contracts.  It  might  be  urged 
with  some  plausibilityr  that  if  the  contracts  were  such  as  the 
common  law  would  have  sanctioned,  and  which,  therefore, 
would  have  been  valid  but  for  the  statute,  the  repeal  of  the 
statute,  thereby  removing  everything  which  constituted  an 
impediment  to  their  validity,  must  leave  them  subject  to  the 
rules  of  the  common  law,  and,  therefore,  enforceable.  An 
illustration  may  be  taken  from  the  prohibitory  liquor  laws, 
so  called.  These  laws,  in  general,  forbid  the  making  of  cer- 
tain contracts  which,  at  the  common  law,  would  have  been 
perfectly  legal  and  valid.  Remove  the  statute,  and  what 
impediment  remains  to  the  enforcement  of  such  a  contract  ? 
All  the  elements  of  a  recovery  then  exist — an  agreement  of 
minds  and  a  consideration — and  nothing  is  in  the  way,  unless 
it  be  the  statute  which  has  now  been  repealed.  Has  the 
dead  statute  vitality  for  any  such  purpose?  But,  on  the 
other  hand,  the  condition  of  things  at  the  time  the  statute 

"  The  Irresistible,  7  Wheat.  551 ;  Broughton  v.  Branch  Bank,  17  Ala.  828; 
People  V.  Gill,  7  Cal.  356;  Cochran  v.  Taylor,  13  Ohio  N.  S.  382. 
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was  repealed  cannot  be  ignored.  If  there  was  then  no 
contract,  how  can  the  repeal  of  the  statute  bring  a  contract 
into  existence  ?  The  general  rule  unquestionably  is,  that  a 
negotiation  between  parties  must  depend  for  its  validity  and 
construction  upon  the  law  in  force  at  the  time  when,  and  the 
place  where,  it  was  executed.  This  is  so  even  where  the 
remedy  is  pursued  in  another  jurisdiction ;  the  tribunal 
which  is  called  upon  to  enforce  rights  under  it  ascertains 
what  those  rights  are  by  enquiring  what  force  and  effect  was 
given  to  the  contract  by  the  law  of  the  place  at  the  time  of 
contracting.  This  is  elementary.  If,  therefore,  that  law 
utterly  forbade  any  contract  of  the  nature  of  that  which  is 
relied  upon,  it  is  not  perceived  how  any  change  in  the  law, 
which  simply  removes  an  impediment  to  enter  into  a  con- 
tract, could  impart  vitality  to  a  void  negotiation,  any  more 
than  it  could  import  new  terms  into  a  valid  agreement.  If 
there  was  no  contract  while  the  law  was  in  force,  there 
remains  none  after  it  was  repealed.     This  seems  plain." 

It  is  possible,  however,  that  the  terms  of  the  statute  which 
preclude  a  recovery  may  have  something  to  do  with  the 
effect  of  the  repeal.  If  the  statute  forbade  any  contracts, 
its  repeal,  as  already  stated,  can  create  none.  But  if,  on  the 
other  hand,  the  statute  only  permitted  a  certain  defence  to 
be  made  to  a  contract,  there  would  at  least  be  plausibility 
in  an  argument  that,  when  the  statute  which  gave  the 
defence  was  taken  away,  the  contract  remained  and  would 
be  enforceable.  The  distinction  is  a  somewhat  nice  one,  and 
it  would  not  be  safe  to  act  upon  it  without  satisfactory  evi- 
dence in  the  statute  itself  that  its  purpose  was  not  to  make 
all  contracts  of  the  kind  absolutely  null  and  void,  but 
rather  to  give  a  defence  as  a  privilege.  Such  a  privilege 
could  only  become  available  when  suit  was  brought ;  and  if 
before  that  time  the  law  which  gave  it  was  taken  away,  the 
privilege  would  be  gone.  But  a  void  contract  must  be 
treated  as  invalid  whenever  the  facts  which  constitute  its 
invalidity  are  brought  to  the  attention  of  the  court. 

The  question  of  the  legislative  right  to  make  valid  an  agree- 

"  See  Milne  v.  Huber,  3  McLean,  212. 

Digitized  by  VjjOOQIC 


EFFECT   OF  A   CHANGE   IN   THE   LAW.  39 

ment  which,  by  the  law  under  which  it  was  made,  was  invalid, 
would  seem  to  be  now  so  conclusively  determined  as  not  any 
longer  to  be  the  subject  of  discussion.  The  right  has  been 
affirmed  in  a  great  variety  of  cases,,  and  the  argument  that, 
in  validating  the  invalid  agreement,  the  legislature  is  in 
effect  making  for  the  parties  a  contract  where  no  contract 
existed  before,  has  almost  invariably  been  put  aside  as 
unsound.  The  legislature,  it  is  said,  is  only  furthering  the 
apparent  design  and  purpose  of  the  parties  when  it  removes 
the  statutory  impediment  to  the  validity  of  their  arrange- 
ments, and  gives  them  legal  effect.  It  can  wrong  no  one  to 
remove  a  legal  bar  to  the  accomplishment  of  that  which  he 
has  attempted. 

A  leading  case  on  this  point  was  that  in  which  the  Supreme 
Court  of  Pennsylvania  affirmed  the  right  of  the  legislature 
to  validate  one  of  the  Connecticut  leases  of  land  in  that 
Commonwealth,  which  the  courts  had  previously  declared, 
as  a  result  of  state  legislation  on  the  subject,  were  void,  and 
could  not  create  the  relation  of  landlord  and  tenant.  The 
legislature  subsequently,  by  declaratory  act,  affirmed  the 
validity  of  such  leases,  and  of  the  relation  of  landlord  and 
tenant  under  them.  This  presented  very  squarely  the  ques- 
tion of  legislative  power,  which  is  above  suggested,  and  it 
was  squarely  met  by  the  court  in  an  able  opinion,  often  since 
that  time  followed  in  that  and  other  states.'^  In  this  case 
the  legislation  was  attacked  as  destructive  of  vested  rights, 
and  as  violating  the  obligation  of  contracts.  It  certainly  vio- 
lated no  vested  rights,  unless  an  inequitable  defence  could 
be  held  to  be  one,  for  a  defence  against  a  fiiir  contract  must 
always,  so  far  as  the  party  himself  is  concerned,  be  inequi- 
table.'<     Neither  did  it  violate  the  obligation  of  contracts. 

*^  Satterlee  v.  Mathewson,  i6  S.  &  R.  169.  For  other  Pennsylvania  cases 
affirming  the  same  principle  see  Walton's  Lessee  v.  Bailey,  I  Binn.  477 ;  Haas 
V.  Wentz,  4  S.  &  R.  361 ;  Underwood  v.  Lilly,  10  S.  &  R.  loi ;  Bamet  v. 
Baniet,  15  S.  &  R.  72;  Tate  v.  Stooltzfoos,  16  S.  &  R.  35;  Bleakney  v.  Bank 
of  Greencastle,  17  S.  &  R.  64;  Menges  v.  Wertman,  I  Penn.  St.  218;  Journeay 
T.  Gibson,  56  Penn.  St.  57. 

^  See  Foster  v.  Essex  Bank,  16  Mass.  245 ;  Welch  v.  Wordsworth,  30 
Conn.  149. 
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Its  purpose,  on  the  other  hand,  was  to  perfect  the  contract 
and  do  away  with  the  difficulty  in  its  enforcement. '5  We 
cannot  give  the  facts  of  other  cases,  many  of  which  are 
equally  strong  and  pointed  ;  nor  is  it  at  all  necessary  when 
the  principle  is  so  firmly  settled.  Some  further  cases  affirm- 
ing it  are  given  in  the  note.*^ 

In  all  these  cases  it  is  to  be  understood  that  the  statute 
not  only  removes  the  legal  impediment  which  before  existed 
to  a  lawful  contract,  but  it  expressly  assumes  to  validate  the 
contracts  attempted  before.  The  question,  therefore,  does 
not  arise  on  a  mere  repealing  statute,  and,  consequently,  the 
cases  do  not  conflict  with  what  has  above  been  said — that 
a  repealing  statute  leaves  previous  invalid  arrangements  in 
the  same  state  of  invalidity  in'  which  it  found  them.  But 
this  is  not  a  necessary  result ;  the  legislature  may  retrospect- 
ively affirm  that  which  would  have  been  valid  but  for  the 
statute  repealed,  provided  that,  in  express  tenns,  they  declare 
their  purpose  to  that  effect.  There  are,  indeed,  certain 
limitations  upon  their  power ;  it  is  generally  conceded  that 
they  cannot  retrospectively,  by  their  affirmance  of  a  con- 
tract, divest  rights  which  have  been  acquired  in  reliance  upon 
its  invalidity  ;'7  nor  could  they  validate  a  contract  obtained 
by  fraud  or  duress,  or  from  an  insane  person.**  These  are 
very  plain  exceptions  to  the  general  power ;  they  rest  upon 

*5  Satterlee  v.  Mathewson,  2  Pet.  380.  See  Watson  v.  Mercer,  8  Pet  88; 
Carpenter  v.  Pennsylvania,  17  How.  456. 

'^  Lewis  V.  McElvain,  16  Ohio,  347 ;  Johnson  v.  Bentley,  ibid.  97 ;  Chest- 
nut V.  Shane's  Lessee,  16  Ohio,  599;  Trustees  v.  McCaughy,  2  Ohio  N.  S. 
152;  Goshen  v.  Stonington,  4  Conn.  209;  Beach  v.  Walker,  6  Conn.  190; 
Norton  v.  Pettibone,  7  Conn.  319;  Savings  Bank  v.,  Allen,  28  Conn.  97;  Bass 
V.  Columbus,  30  Geo.  845;  Winchester  v.  Corina,  55  Me.  9;  Andrews  v. 
Russell,  7  Blackf.  474;  Grimes  v.  Doe,  8  Blackf.  371;  Maxey  v.  Wise,  25 
Ind.  i;  Boyce  v.  Sinclair,  3  Bush,  264;  Payne  v.  Treadwell,  i6  Cal.  220; 
Deutzel  v.  Waldie,  30  Cal.  138;  Sticknoth*s  Estate,  7  Nev.  227;  Harris  v. 
Rutledge,  19  Iowa,  389;  Gibson  v.  Hibbard,  13  Mich.  215;  State  v.  Norwood, 
12  Md.  195. 

'7  Greenough  v.  Greenough,  11  Penn.  St.  489;  Southard  v.  Railroad  Co., 
2  Dutch.  22;  Brinton  v.  Seevers,  12  Iowa,  389;  Sherwood  v.  Fleming,  25 
Texas,  408;  State  v.  Warren,  28  Md.  338. 

»8  White  Mountains  R.  R.  Co.  v.  W'hite  Mountains  R.  R.  Co.  of  N.  H.,  50 
N.  H.  50;  Routsong  v.  W^olf,  35  Mo.  174. 
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rules  of  right,  the  force  of  which  is  universally  felt  and  con- 
ceded. The  contract  of  a  married  woman,  however,  or  of 
an  infant,  entered  into  after  he  had  arrived  at  an  age  when 
only  the  statutory  impediment  could  stand  in  the  way  of  his 
acting  independently,  might,  as  we  think,  be  validated.'^ 

What  has  above  been  said  is  applicable  not  only  to  cases 
of  contracts  forbidden,  and  to  those  which  have  been  exe- 
cuted by  parties  while  laboring  under  legal  disabilities,  but 
also  to  contracts  which  are  required  to  be  made  under 
particular  formalities,  and  are  invalid  because  the  formali- 
ties are  not  complied  with. 

4.  Cases  in  which  a  Change  in  the  Policy  of  the  Law 
might  Affect  Contracts. — The  cases  are  numerous  in  which 
contracts  are  held  to  be  invalid  because  they  contravene 
some  general  policy  of  the  state.  This  policy  may  be 
declared  or  established  by  statute,  or  it  may  result  from  the 
common  law  as  it  is  accepted  and  enforced  in  the  state.  It 
is  now  a  rule  of  general  acceptance  that,  whenever  a  thing  is 
forbidden  by  statute,  it  is  illegal  to  do  it,  and  any  contract 
having  in  view  to  circumvent  and  defeat  the  purpose  of  the 
statute  is  also  illegal,  and,  therefore,  void.**  Nor  need  the 
prohibition  be  direct ;  it  is  sufficient  that  the  statute  has  in 
ricw  a  purpose  which  it  undertakes  to  accomplish,  and  that 
the  contract  is  either  designed  to  defeat  that  purpose,  or  will 
tend  naturally  to  do  so."  Therefore  a  contract,  the  object 
of  which  is  to  evade  the  revenue  laws  of  the  country,  or  a 
contract  originating  in  a  business  transaction  on  Sunday, 
when  such  transactions  are  forbidden,  are  as  much  void 
when  not  directly  so  declared  as  when  they  are."*     And  the 

*9  Sec  Chestnut  v.  Shane's  Lessee,  i6  Ohio,  599;  Goshorn  v.  Purcell,  ii 
Ohio  N.  S.  641 ;  Dulany*s  Lessee  v.  Tilghman,  6  G.  &  J.  461 ;  Walton's  Les- 
see v.  Bailey,  i  Binn.  477;  Journcay  v.  Gibson,  56  Penn.  St.  57. 

**  Bartlett  v.  Vinor,  Carth.  252 ;  j.  r.,  Skinner,  322 ;  Drury  v.  Defontaine, 
1  Taunt  136;  Fowler  v.  Scully,  72  Penn.  St.  456;   i  Pars,  on  Cont.  457-^59' 

"  O'Hara  V.  Carpenter,  23  Mich.  410. 

*"  2  Pars,  on  Cont.  753,  757,  and  cases  cited.  There  are,  of  course,  excep- 
tions to  this  as  to  all  other  rules.  If  a  statute  imposes  a  penalty  for  the  doing 
of  1  certain  act,  and  it  seems  to  be  the  intention,  in  passing  it,  that  the  payment 
of  the  penalty  shall  be  the  sole  liability  for  the  doing  of  such  act,  the  act  itself 
Jnay  be  talid.     Pangbom  v.  Westlake,  36  Iowa,  546. 
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rule  is  the  same  where  the  infirmity  in  the  contract  is  because 
of  its  contravening  some  general  principle  of  the  common 
law.  An  immoral  contract,  a  contract  which  tends  to  cor- 
rupt legislation,  a  contract  in  general  restraint  of  marriage,  a 
champertous  contract — ^all  these  are  incapable  of  enforcement 
for  the  reason  above  assigned.'^  And  as  such  contracts 
would  be  unlawful  in  their  inception,  it  is  not  believed  that  a 
statutory  change  in  the  policy  of  the  state,  effected  by  legis- 
lation after  such  contracts  had  been  entered  into,  would 
render  them  susceptible  of  enforcement.  If  they  were  not 
contracts  when  the  legislation  was  enacted,  doing  away  with 
the  cause  of  the  invalidity  would  not  impart  life  to  them. 
The  cause  had  accomplished  the  mischief  before.  The 
repeal  of  a  statute  of  limitations  does  not  revive  a  cause  of 
action  previously  barred  by  it,  and  the  principle  would  seem  to 
apply  in  all  cases  where  an  agreement  of  parties  is,  for 
any  reason,  incapable  of  enforcement.  If  originally  invalid, 
it  is  not  called  into  existence  as  an  effective  engagement  by 
removing,  ex  post  facto^  that  which  precluded  its  being  formed ; 
if  once  valid,  and  afterwards  put  an  end  to,  it  cannot  be 
revived  by  removing  that  which  had  destroyed  it. 

But  the  question  might  still  remain,  whether  an  express 
legislative  recognition  of  contracts,  originally  invalid  for 
repugnancy  to  some  rule  of  public  policy,  might  not  give 
them  legal  force?  Suppose,  for  example,  a  contract  void 
because  in  restraint  of  trade ;  what  principle  should  preclude 
its  being  retrospectively  validated,  that  would  not  be  equally 
applicable  to  a  contract  invalid  because  expressly  prohibited 
by  law  ?  In  either  case  the  legislature  would  be  giving  effect 
to  the  manifest  purpose  of  the  parties,  in  entering  into  the 
agreement,  by  removing  the  impediment  which  they  had 
encountered.  Indeed,  the  reasons  for  interference  would 
commonly  be  stronger  in  those  cases  than  in  the  case  of 
contracts  rendered  invalid  by  statute ;  for  public  policy,  in 
its  application  to  contracts,  is  not  always  so  clear  and  dis- 
tinct as  to  apprise  parties  with  reasonable  certainty  what 
compacts  they  may,  and  what  they  may  not,  make ;    and 

'3  Pothier  on  Obligations,  1-9 ;  2  Pars,  on  Cont.  747. 
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those  which  are  entered  into  in  perfect  good  faith  are  some- 
times held  invalid  because  opposed  to  a  public  policy  which 
the  parties  themselves  failed  to  comprehend.  The  illustra- 
tion of  contracts  in  restraint  of  trade  is  very  pertinent  here. 
It  is  utterly  impossible  for  any  one  to  determine  at  this  time,, 
from  the  reported  cases,  how  far  the  old  common  law  on  this 
subject  is  now  in  force.  That  it  is  greatly  modified,  in  the- 
changed  circumstances  of  this  country,  maybe  safely  affirmed 
in  the  light  of  the  most  recent  decisions ;  '^  and  it  would 
seem  not  only  an  act  warranted  by  law,  but  by  sound  reason 
and  good  morals,  to  put  at  rest  the  questions  relating  to  such 
contracts  as  far  as  possible — not  only  for  the  future,  but  for 
existing  arrangements  also.  If  it  is  allowable  to  validate  a 
contract  which  the  statute  at  the  time  would  not  sanction^ 
still  more  certainly  ought  it  to  be  to  affirm  one  only  forbid- 
den by  some  vague  and  uncertain  rule  of  public  policy^ 
respecting  the  existence  of  which  even  an  expert  might 
reasonably  be  in  doubt.  Indeed,  where  the  policy  itself  had 
been  growing  fainter  and  more  uncertain  in  the  lapse  of  time,, 
as  it  has  in  the  case  referred  to,  until  even  the  courts  are  ia 
doubt  whether  it  should  be  recognized  at  all,  a  legislative 
declaration  that  it  should  no  longer  be  recognized  might 
possibly  be  held  to  be  evidence  that  the  policy  itself  had 
previously  disaf^eared,  so  that  courts  might  feel  at  liberty 
to  enforce  previous  contracts  entered  into  in  good  faith,  and 
which,  if  made  since  the  legislation,  would  be  plainly  and 
unmistakably  legal. 

The  repeal  of  a  law  which  forbade  certain  contracts  might 
possibly  raise  questions  of  the  right  to  recover  back  that 
which  had  been  paid  upon,  or  received  in  consideratioa 
thereof.  If  a  contract  is  illegal,  and  something  has  been  given 
for  or  done  under  it,  the  general  rule  of  law  is  that  the  courts, 
will  not  interfere  to  aid  either  party.  If  they  have  engaged 
in  an  unlawful  negotiation,  and  one  has  suffered  in  conse- 
quence, the  law  will  not  undertake  to  relieve.  The  law  can- 
not concern  itself  v/ith  a  settlement  of  equities  growing  out 

^  Oregon  Steam  Nav.  Co.  v.  Winsor,  20  Wall.  64 ;  Schwalm  v.  Holmes,  49* 
CaL  665 ;  Bcal  v.  Chase,  31  Mich.  490. 
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•of  a  transaction  in  which,  by  reason  of  their  disobedience  of 
law,  none  of  the  parties  have  any  claim  to  consideration. 
Possibly  an  exception  might  be  made  to  this  rule  in  cases 
where  to  interfere  might  be  the  most  likely  means  of  mak- 
ing the  law  respected  in  the  future,  and  where  not  to  inter- 
fere would  only  encourage  future  disobedience.'^  And  some- 
times it  is  expressly  provided  by  statute  that  whatever  is 
received  on  a  specified  illegal  transaction  shall  be  deemed 
to  be  received  without  consideration,  and  may  be  recovered 
back.  Of  such  a  statute  there  might  possibly  be  room  for  say- 
ing that  it  was  penal  in  its  nature,  and  its  repeal  took  away 
the  right  of  recovery  it  gave.  But  as  it  only  provides  that  one 
shall  have  back  what  another  has  unlawfully  obtained  from 
him,  there  would  be  at  least  equal  reason  for  saying  that  it 
could  fairly  be  called  a  remedial  statute.  The  right  under  it 
ivould  be  a  right  to  recover  money  had  and  received  by  the 
defendant  to  the  plaintiff's  use — a  right  sounding  in  con- 
tract ;  and,  in  general,  such  rights,  when  they  once  accrue,  are 
not  to  be  affected  by  the  mere  repeal  of  the  statute,  or  the 
change  in  the  common  law  under  which  they  arise. 

5.  Cases  where  Statutes  undertake  to  give  a  Neiv  Defence 
to  Contracts, — The  general  rule  of  law  which  requires  stat- 
utes to  be  so  construed  as  to  apply  prospectively  only,  unless 
by  their  terms  a  retrospective  effect  is  clearly  intended, 
would  prevent  the  statutes  here  referred  to  applying  to 
existing  contracts  where  a  purpose  to  that  effect  is  not 
explicitly  declared  or  plainly  evidenced  by  the  statute.  Sup- 
posing such  a  purpose  to  be  apparent,  the  question  will 
remain,  how  far  it  is  competent  to  give  it  effect.  In  certain 
<cases  it  is  unquestionably  admissible ;  in  others  it  is  not  in 
the  power  of  the  legislature  to  authorize  that  to  be  accepted  as 
a  defence  to  a  contract  which  was  not  such  when  the  contract 
was  entered  into.  The  distinction  between  the  two  classes 
of  cases  would  seem  to  be  this :    If  the  new  defence  would 

"5  Compare  Adams  v.  Gay,  19  Vt.  358;  Smith  v.  Bean,  15  N.  H.  577; 
Tucker  v.  Mowrey,  12  Mich.  378;  Sumner  v.  Jones,  24  Vt.  317;  Dodson  v. 
Harris,  10  Ala.  566;  Myers  v,  Meinrath,  loi  Mass.  366;  Holman  v.  Johnson, 
•Cowp.  343 ;  Waymell  v.  Reed,  5  T.  R.  599. 
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defeat  a  contract  previously  valid,  or  take  away  any  right 
assured  to  the  party  by  it,  then  the  defence  could  not  be- 
allowed,  for  it  would  come  within   the   prohibition  of  that 
clause  of  the  constitution  of  the  United  States  which  forbids^ 
the  states  passing  laws  which  impair  the  obligation  of  con- 
tracts.    But  if  the  new  defence  only  presents  legal  objec* 
tions  in  some  new  way,  or  is  designed  only  to  make  available 
an  existing  equity,  the  provision  for  it  should  be  regarded  as 
affecting  the  remedy  only,  and  for  that  reason  competent 
and  admissible.     But  it  is  admitted  that  this  classification  is 
not  very  exact ;  for  a  contract  may  possibly  be  legal,  and 
yet  opposed  to  some  plain  equity  which  the  law  ought  to 
recognize,  if  it  does  not.     Whether  a  defect  in  the  law  in 
this  regard  may  not  be  remedied,  and  the  amended  law  ap- 
plied to  existing  arrangements,  will  be  considered  further  on. 
Of  the  cases  in  which  new  defences  have  been  held  not 
admissible,  we  may  refer  to  those  relating  to  slave  contracts, 
which   were    entered    into   while   slavery   was    lawful   and 
enforced  afterwards,  notwithstanding  positive  legislative  or 
constitutional  enactments  declaring  that  it  should  be  admis- 
^ible  to  show  in  defence  what  was  the  consideration,  and 
that  it  should  constitute  a  complete  defence.     Remembering 
that  the  whole  policy  of  the  country  had  been  changed  by 
the  constitutional  declaration  of  the  illegality  of  slavery,  it 
would  seem  that  if  any  class  of  contracts  could  be  declared 
invalid  in  consequence  of  the  subsequent  legislation,  then 
these  must  certainly  be.     If  made  now,  they  would  not  only 
be    declared    invalid   on   constitutional   grounds,   but    also 
because,  to  sustain  them  at  all,  positive  law  would  be  required.. 
Slavery  rests  upon  positive  law,  and  cannot  exist  independ- 
ent of  it.     Nevertheless,  such  contracts  entered  into  while 
such  positive  law  existed  must  be  enforced.     We  may  think 
them  unwise,  impolitic,  immoral   if  you  please,  but  the  law 
recognizes  them  now  because  it   did   so  when    they   were 
made.     The  new  defence,  which  would  import  into  them  an 
infirmity  not  then  recognized,  cannot  be  admitted.'^ 
But  it  is  familiar  law  that  remedies  are  always  under  leg-^ 

^  White  V.  Hart,  13  Wall.  646;  Osborn  v.  Nicholson,  ibid.  654. 
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islative  control,  and  may  be  changed  at  will,  provided  the 
•change  does  not  go  to  the  extent  of  depriving  the  one  part)' 
of  substantial  redress,  or  of  fastening  upon  the  other  some 
new  obligation.''  In  the  exercise  of  this  legislative  control 
it  is  often  deemed  just  and  proper  that  new  defences  be  given 
in  order  to  work  out  more  perfectly,  by  means  of  them, 
the  real  equities  of  the  parties.  If  this  is  all  that  is  sought, 
it  cannot  be  inadmissible.  A  technical  rule  of  law  may  be 
removed  where  only  injustice  would  result  from  its  enforce- 
ment. A  legal  defence  may  be  allowed  where  only  an 
equitable  defence  existed  before.  A  set-off,  or  recoup- 
ment, may  be  substituted  for  a  cross-suit,  and  so  on. 
Nothing  of  this  nature  violates  the  obligation  of  contracts. 
It  is  only  in  the  direction  of  giving  a  reasonable  and  just 
effect  to  contracts,  and  the  policy  of  the  law  would  favor 
rather  than  forbid  it.  To  give  more  complete  and  eflTectual 
•  defences,  so  long  as  they  only  bring  out  the  just  rights  of 
the  parties,  is  no  more  unjust,  nor,  as  we  believe,  more 
unwarranted,  than  to  take  away  merely  technical  or 
inequitable  defences.  In  either  case,  justice  is  promoted, 
and  no  rights  entitled  to  protection  are  violated.*^ 

On  this  branch  of  our  subject,  reference  may  be  made  to 
some  early  cases  in  Massachusetts.  It  was  decided  by  the 
supreme  court  of  that  state  that  a  prisoner  within  the  jail 
limits  was  not  at  liberty  to  enter  upon  the  premises  of  pri- 
vate individuals,  though  they  were  within  the  prison  bounds, 
and  that  a  breach  of  his  bond  for  the  jail  limits  was  com- 
mitted if  he  did  so.  Subsequently  the  legislature  changed 
the  law  in  this  regard,  and  enacted  that  no  person,  having 

"7  That  a  statute  is  void  which  takes  away  all  remedy  is  a  principle  that 
•would  seem  to  require  no  support  from  authorities.     A  few  are  referred  to. 
Call  V.  Hagger,  8  Mass.  423;   Bruce  v.  Schuyler,  4  Gilm.  321 ;  West  v.  San- 
som,  44  Geo.  295;  Coffman  v.  Bank  of  Kentucky,  40  Miss.  29;  Jacobs  v. 
Smallwood,  63  N.  C.  112;  Hudspeth  v.  Davis,  41  Ala.  389;  Griffin  v.  Wilcox. 
21   Ind.  371 ;  Rison  v.  Farr,  24  Ark.  461 ;  McFarland  v.  Butler,  8  Minn.  116. 
^  Hope  V.   Johnson,  2  Verg.   123;  Brandon  v.   Green,   7   Humph.    130; 
Lewis  V.  McElvain,  16  Ohio,  347 ;  Bolton  v.  Johns,  5  Penn.  St.  145 ;  Sunder- 
land V.  DeLeon,  i  Texas,  250;  Steamboat  Co.  v.  Barclay,  30  Ala.  120;  Cutis 
%v.  Hardee,  38  Geo.  350. 
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given  bond  for  the  liberty  of  the  yard,  should  be  considered 
as  having  committed  an  escape  in  consequence  of  having 
entered  into  or  upon  any  private  estate  or  property  lying 
within  the  limits  of  such  jail-yard.  In  suits  subsequently 
brought,  the  court  applied  this  statute  to  breaches  which 
had  previously  occurred.^  We  should  say  of  these  cases 
that  they  go  to  the  very  extreme  limit  of  what  is  admissi- 
ble, for  they  seem  to  change  the  legal  effect  and  obligation 
of  the  contract  itself,  and  to  render  that  not  a  breach  which 
was  a  breach  when  the  contract  was  entered  into.  It  is  to 
be  observed,  however,  on  an  examination  of  the  cases,  that 
the  reasons  for  the  passing  of  the  act  were  the  doubt  which 
had  existed  on  the  subject  before,  and  the  fact  that  parties 
had  passed  the  prison  limits  in  the  full  belief  that  the  law 
peraiitted  what  they  were  doing,  and  without  any  intention 
to  violate  their  contract.  There  was,  therefore,  in  their  cases 
something  in  the  nature  of  mistake;  of  law,  it  is  true, 
rather  than  of  fact ;  but  a  mistake  of  law  always  presents 
some  claim  to  equitable  consideration,  and  it  may  be  deserv- 
ing of  serious  reflection  whether  to  permit  relief  in  cases  of 
such  mistakes  would  not  be  fairly  within  the  competency  of 
the  legislature  under  principles  already  recognized.  The 
reasons  for  permitting  equity  to  relieve  against  mistakes  of 
fact,  but  not  against  mistakes  of  law,  are  not  very  plain  to 
the  common  apprehension,  and  cases  often  occur  which  it 
would  seem  just  to  make  exceptions.^^ 

We  have  referred  to  the  statute  of  limitations  as  cutting  off 
rights  under  contracts.  It  is  a  general  and  very  just  rule  that 
new  conditions  cannot  lawfully,  by  legislation,  be  imported 
into  contracts ;  3«  but  reasonable  regulations  are  always 
admissible,  even  though  they  might  result  in  a  loss  of  remedy 
when  not  complied  with.  A  statute  of  limitations  would 
come  under  this  head ;  so  would  a  provision  for  the  compul 

^  Walter  v.  Bacon,  8  Mass.  468;  Patterson  v.  Philbrook,  9  Mass.  151; 
Lo:kc  V.  Dane,  ibid.  359.  Compare  with  these  Fisher  v.  Cockerill,  5  T.  B. 
Monr.  122 ;  Lewis  v.  Brackenridge,  I  Blackf.  220. 

'^'  That  new  defences  may  be  made  available  in  suits  pending  when  they 
•ere  prorided  for,  sec  U.  S.  Bank  v.  Longworth,  I  McLean,  35. 

^  Robinson  v.  Magee,  9  Cal.  81. 
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sory  registry  of  deeds  and  other  like  instruments.  Pos- 
sibly such  provisions  might  be  so  unreasonable  as  to  require 
the  courts  to  declare  that  they  took  away  rights  under  pre- 
tence of  regulating  them ;  but  we  speak  of  those  cases 
where  the  regulations  are  such  in  fact,  and  not  in  pretence 
merely. 

6.  Cases  of  New  Recognition  of  Rights  where  there  has  been 
Wrongful  Action, — From  time  to  time  the  law  of  torts  is 
changed,  and  remedies  given  where  none  existed  before.  It 
is  not  customary  to  make  legislation  of  this  character  retro- 
spective, and  the  right  to  do  so  is  sufficiently  questionable  to 
justify  its  not  being  attempted.  But  it  would  also  be  impoli- 
tic in  a  high  degree.  It  might  possibly  not  be  held  to  come 
within  the  technical  definition  of  ex  post  facto  legislation,  but,, 
in  substance  and  effect,  it  would  differ  from  it  so  little  that  a 
court  might  well  hesitate  to  enforce  it.  The  question  of  the 
right  to  provide  for  and  recognize  new  defences  in  the  case 
of  wrongs  previously  committed  would  be  different.  It 
might  not  be  admissible  to  make  an  act  a  tort  which  was 
not  so  when  done,  but  it  might  be  perfectly  just  to  allow  a 
tort  previously  committed  to  be  mitigated  by  all  those  cir- 
cumstances which  would  in  any  way  tend  to  excuse  it,  or  to 
relieve  the  responsible  party  from  any  of  the  consequences. 

We  have  always  believed  that  when  the  question  of  the 
power  of  the  legislature  to  narrow,  qualify,  or  take  away^ 
rights  of  action  was  in  question,  too  much  importance  was 
usually  attached  to  the  circumstance  that  the  right  did  or  did 
not  arise  out  of  contract.  True,  the  federal  constitution 
undertakes  to  defend  contracts  only;  but  did  they  really 
need  this  defence?  Would  they  not, on  general  principles  of 
constitutional  law  universally  recognized  in  this  country,  be 
inviolable  by  legislative  authority,  whether  expressly  guarded 
as  they  now  are  or  not  ?  The  question  may  not  now  be  ol 
practical  importance,  but  it  is  not  perceived  how  the  legisla- 
ture could  be  powerless  to  take  away  a  man's  horse,  and  yet 
competent  to  confiscate  his  commercial  paper.  The  one  is 
property  as  well  as  the  other.  And  where  a  right  of  action 
results  from  the  principles  of  the  common  law,  and  has  once 
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become  fixed  and  vested,  it  would  seem  that  this  also  should 
be  considered  inviolable  on  the  same  reasons.^'  We  use  the 
word  "contract"  here  in  its  ordinary  sense,  as  the  framers  of 
the  constitution  doubtless  did  also.  Of  chartered  rights  we 
have  no  occasion  now  to  speak. 

But  there  are  some  defences  in  the  case  of  torts  that  are 
not  wholly  reasonable,  and  that  often  operate  unjustly.  An 
instance  may  be  taken  of  the  rule  that  a  party  who  has  suf- 
fered by  reason  of  the  negligence  of  another  shall  not  be 
allowed  to  recover  if  his  own  negligence  directly  contribu- 
ted to  the  injury.  On  public  ground^  the  rule  may  be  wise, 
but  it  very  often  works  gross  injustice.  If  two  parties  are 
alike  negligent,  and  the  whole  injury  has  chanced  to  fall 
upon  one,  there  is  no  just  reason,  when  we  consider  the  cases 
of  the  two  parties,  why  the  other  should  not  be  compelled 
to  share  the  loss  with  him.  The  courts  of  admiralty  require 
this,  and  the  courts  of  some  other  countries  apportion  the 
loss  as  best  they  may  be  able  under  all  the  circumstances. 
Suppose  the  legislature  to  require  our  courts  of  common 
law  to  do  so,  and  apply  the  new  rule  to  previous  transac- 
tions; what  would  be  the  ground  of  complaint?  Only,  as 
we  should  suppose,  this :  that  taking  away  the  defence  was 
really  creating  a  new  right  of  action.  It  purports  to  affect 
the  remedy,  but  it  really  gives  a  right;  it  is  an  indirect 
method  of  accomplishing  an  inadmissible  result.  Legisla- 
tion may  not  create  torts ;  but  to  limit  by  statute  the  recov- 
er\-  for  torts  to  what  is  just  and  right,  as  between  the  parties, 
wrongs  no  one,  even  though  the  recovery  be  based  upon 
transactions  which  took  place  before  the  statute  was  adopted. 

T.    M.    COOLEY. 
Ann  Arbor,  Mich. 


^  See  Griffin  v.  Wilcox,  21  Ind.  370;  Hubbard  v.  Brainerd,  35  Conn.  563; 
Lnnn  v.  Walker,  64  N.  C.  146.     Compare  White  v.  Hart,  13  Wall.  646. 
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IV.  A  BRACE  OF  NOTED  CASES;  Namely,  STOKES'S 
CASE  AND  TWEED'S  CASE, 

I.   INTRODUCTION.      II.  STOKES'S  CASE.      III.  TWEED's  CASE. 

/.  Introduction. — Among  cases  which  have  agitated  both 
the  professional  and  general  public  during  recent  years,  there 
are  few  more  prominent  than  the  two  named  at  the  head  of 
this  article,  both  decided  by  the  New  York  Court  of  Appeals. 
I  do  not  propose  to  enter  into  any  popular  views  of  either, — 
the  history  of  each,  I  presume,  is  familiar  to  every  reader, 
—consequently  I  shall  limit  myself  to  some  consideration  of 
the  more  prominent  questions  of  law  involved  in  each. 

//.  Stokes's  Case. — This  case  was  decided  in  1873.'  There 
were  several  questions  in  it,  but  the  prominent  one,  of  which 
alone  I  am  to  speak,  is  the  following : 

The  indictment  against  Stokes  was  for  murder.  A  statute 
divided  murder  into  degrees,  and  the  jury  found  him  guilty 
of  murder  in  the  first  degree ;  "  perpetrated,"  as  the  statute 
expresses  it,  "  from  a  premeditated  design  to  effect  the  death 
of  the  person  killed,  or  of  any  human  being."  Some  con- 
fusion of  ideas  seems  to  have  prevailed  at  the  trial ;  but  the 
judge  gave  an  instruction  to  the  jury  which  was  interpreted 
as  equivalent  to  telling  them,  that,  from  the  mere  fact  of  kill- 
ing, which  was  substantially  admitted,  the  jury  should  infer 
the  "premeditated  design  to  effect  the  death,"  and  return  a 
verdict  of  guilty  in  the  first  degree ;  unless  the  defendant,  by 
his  proofs,  satisfied  them  to  the  contrary.  The  Court  of 
Appeals  held  that  this  instruction  was  wrong. 

Plainly  the  instruction  was  a  mere  blunder,  such  as  will 
sometimes  occur  on  a  trial  presided  over  by  the  most  care- 
ful of  judges.     It  arose  from  an  accidental  failure  to  distin- 

«  Stokes  V.  People,  53  N.  Y.  164. 
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guish  the  question  before  the  jury,  under  the  statute,  from 
the  familiar  one  at  common  law,  where,  by  perhaps  the 
majority  of  judges,  it  is  held  that,  from  a  mere  killing,  or  a 
mere  intentional  killing,  the  malice  which  constitutes  murder 
is,  prima  facie,  to  be  inferred.  But  where  a  statute,  as  in 
New  York  and  some  other  of  our  states,  goes  further,  and 
divides  murder  into  two  degrees,  no  court  ever  held  that 
murder  in  the  first  degree  is  to  be  inferred  from  the  killing 
alone;  the  utmost  stretch  of  the  presumption  having  been 
that  it  is  murder  in  the  second  degree.  This  question  could 
never  arise  in  England,  because  murder  in  the  first  degree  is 
there  unknown;  but  in  several  of  our  states  it  has  been 
agitated,  the  decisions  are  all  one  way,  and  there  is  no  doubt 
upon  it.*  The  notable  thing  about  this  case,  as  a  mere  legal 
one,  is,  that  many  people,  even  among  lawyers,  thought,  at 
the  time,  that  the  court  had  in  some  way  been  induced  to 
bend  the  law  in  the  interest  of  the  crime  of  murder. 

///.  Tweed's  Case. — As  many  hard  things,  now  happily 
passed  away,  were  at  first  said  about  the  decision  in  Tweed's 
case,  it  would  be  gratifying  could  we  find  that  it  also  accords 
with  the  general  law,  as  administered  in  England  and  our 
other  states.  But  it  does  not.  Unquestionably  it  is  law  in 
New  York,  for  it  is  the  decision  of  the  court  of  last  resort. 
Nor  do  I  even  suggest  that  the  tribunal  erred  therein.  In 
other  localities,  where  the  common  law  prevails,  to  accept  it 
would  be  to  overturn  what  is  fundamental  and  established  in 
authority,  and  in  principle  is  essential  to  the  just  administra- 
tion of  the  criminal  law. 

This  case  is  entitled  People  ex  reL  William  M.  Tweed  v. 
Liscomb;  the  latter  being  the  warden  of  the  prison  in  which 
Tweed  was  confined,  and  the  proceeding  being  habeas  corpus. 
It  was  decided  in  1875.3    The  facts  were  as  follows :  - 

A  statute  provided,  that,  "  when  any  duty  is  or  shall  be 
enjoined  by  law  upon  any  public  officer,  or  upon  any  person 
holding  any  public  trust  or  employment,  every  wilful  neglect 

'  2  BUhop  Grim.  Proccd.  2d  ed.  {  618 ;  Witt  v.  The  State,  6  Coldw.  5  ; 
The  State  y.  Holme,  54  Misso.  153,  161. 
3  People  T.  Liscomb,  60  N.  Y.  559. 
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to  perform  such  duty  "  should  be  a  misdemeanor,  punishable 
by  imprisonment  not  more  than  a  year,  and  a  fine  not  ex- 
ceeding two  hundred  and  fifty  dollars.  Tweed  had  been 
indicted  for  two  hundred  and  twenty  distinct  and  several 
neglects  under  this  statute,  in  one  indictment,  in  as  many 
separate  counts,  and  had  been  found  guilty  on  two  hundred 
and  four  of  the  counts.  Upon  twelve  of  the  counts  the  court 
had  sentenced  him  to  twelve  successive  terms  of  imprison- 
ment of  one  year  each,  together  with  fines  of  two  hundred 
and  fifty  dollars  on  each,  and,  on  other  counts,  to  additional 
fines,  amounting  in  all  to  twelve  thousand  five  hundred  dol- 
lars. After  the  expiration  of  one  year's  imprisonment,  and 
the  payment  of  one  fine  of  two  hundred  and  fifty  dollars,  this 
writ  of  habeas  corpus  was  brought,  on  the  idea  that  the 
sentence  upon  one  count  exhausted  the  jurisdiction  of  the 
court,  and  the  sentences  on  the  other  counts  were  void.  It 
was  denied,  on  the  part  of  the  People,  that  habeas  corpus  was 
the  proper  remedy,  which,  it  was  said,  should  have  been  a 
writ  of  error.  That  question  I  do  not  propose  to  discuss, 
but  the  other.  The  court  held  that  the  entire  judgment 
subsequent  to  that  on  the  first  count  was  void,  and  the 
prisoner  was  entitled  to  his  discharge. 

The  ground  of  the  decision  on  this  main  issue  was,  that 
neither  in  felony  nor  in  misdemeanor  is  it  competent  for  a 
court  to  try  a  man  for  two  or  more  separate  offences,  charged 
in  one  indictment,  though  in  separate  counts,  and  inflict  on 
him  a  punishment  greater  than  the  law  would  permit  on  one 
of  the  counts.  The  only  course  to  this  end,  even  in  the  minor 
misdemeanors,  is,  it  was  held,  for  a  separate  indictment  to  be 
found  for  each  offence,  to  be  followed  by  a  separate  trial 
thereon. 

And  this  course,  it  was  deemed,  is  invariably  essential  for 
the  protection  of  defendants.  "The  practice,"  said  the 
learned  judge,  "of  putting  a  man  on  trial  for  distinct  offences 
at  the  same  time  is  fraught  with  danger  to  the  accused,  and 
can  never  be  done  except  at  great  risk  of  doing  injustice. 
The  law  is  tender  of  the  rights  of  those  accused  of  crime,  to 
the  extent  of  securing  to  them,  by  every  means,  a  fair  and 
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impartial  trial  by  a  jury  of  the  country,  and  protecting  them 
against  a  conviction  under  the  forms  of  law,  but  without  an 
observance  of,  and  adherence  to,  all  the  forms  and  rules  of 
law  calculated  to  protect  the  innocent."^  Now,  in  this  case, 
Tweed  was,  in  law,  innocent,  and  should  be  deemed  so  also 
in  morals,  until  proved  guilty.  The  humane  course,  there- 
fore, was  to  find  against  him  two  hundred  and  twenty  sepa- 
rate indictments,  and  permit  him  to  fee  counsel,  and  pay 
witnesses,  and  overcome  the  People's  evidence  against  him 
t\%'o  hundred  and  twenty  times.  How  long  a  period  must  be 
occupied  in  doing  this  it  is  impossible  to  calculate  with  cer- 
tainty, but  a  very  low  estimate  would  be  ten  years  of  continu- 
ous defence.  Meanwhile  an  extra  court-house  must  be  built, 
and  an  extra  judge  commissioned.  But  this  burden  would  be 
for  the  People ;  Tweed  would  have  burden  enough  to  bear 
of  his  own. 

Contrary  to  this  view,  the  general  doctrine  prevailing  else- 
where is,  that  the  justice  of  the  law  forbids  the  harassing  of 
defendants  with  multitudes  of  suits,  whether  criminal  or  civil, 
where  the  matter  can  be  properly  condensed  into  one.  Such 
a  course,  even  as  to  civil  claims  justly  due,  will  in  some  cir- 
cumstances subject  him  who  pursues  it  to  indictment  at  the 
common,  law.'  There  are  limits  within  which  causes  of 
action  may  be  divided  and  prosecuted  in  different  suits,  and 
limits  beyond  which  the  party  will  not  be  permitted  to  go  in 
that  direction.  Some  civil  claims  are  so  diverse  in  their 
nature  that  they  can  be  enforced  only  in  separate  suits. 

The  forms  of  the  criminal  law  differ  from  those  of  the  civil 
department;  yet,  in  the  criminal,  the  general  truth  just  stated 
prevails  the  same  as  in  the  civil,  though  with  perhaps  less 
protection  against  multitudes  of  prosecutions.  If  a  grand 
jury  should  find  many  indictments  for  petty  offences  growing 
out  of  one  series  of  facts,  where  the  whole  could  be  more 
conveniently  embraced  in  separate  counts  of  one  indictment, 
doubtless  it  would  be  competent  for  the  court  to  order  the 
whole  to  be  tried  together.     And  it  may  be  that  the  court 


*  Page  581. 

^  Commonwealth  v.  McCulloch,  15  Mass.  227. 
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might  even  be  justified  in  refusing  to  try  one  of  the  indict- 
ments, or  in  quashing  all,  should  the  prosecuting  power 
decline  condensing  the  whole  into  one.  This  would  furnish 
to  the  defendant  a  sort  of  protection  against  an  interminable 
harassment.  Or,  on  the  other  hand,  should  the  prosecuting 
power  in  the  first  instance  manifest  its  wish  to  try  two  dis- 
tinct offences  together  by  charging  both  in  one  indictment, 
in  separate  counts,  then,  should  the  defendant  object  to  this, 
and  the  court  be  satisfied  that  it  would  work  injustice  to  him, 
it  could  order  separate  trials  on  the  separate  counts  f  or  it 
could  quash  a  part  of  the  counts;'  or,  after  the  case  was 
opened  to  the  jury,  it  could  require  the  prosecuting  officer  to 
elect  on  what  count,  or  for  what  criminal  transaction,  he 
would  proceed.^  In  cases  of  felony  the  practice  prevailing 
in  most  localities  is,  as  a  matter  of  course,  to  confine  the 
prosecutor  to  evidence  of  a  single  criminal  transaction,  if  the 
prisoner  so  requests;  but  in  misdemeanors  the  court  will 
exercise  this  power  or  not,  according  to  the  circumstances 
and  demands  of  justice  in  the  particular  instance  \^  yet  neither 
in  felony  nor  in  misdemeanor  is  there  any  inexorable  rule  of 
law  forbidding  the  joining  of  counts  for  separate  felonies, 
or  for  separate  misdemeanors,  or  for  misdemeanor  and 
felony,  in  one  indictment.  Each  count  is,  in  effect  and  in 
form,  a  distinct  indictment ;  and  an  indictment  in  a  half-dozen 
counts,  and  a  half-dozen  indictments  in  one  count  each,  differ 
in  little,  if  anything,  except  in  this,  that  to  the  former  there 
is  only  one  caption,  with  one  endorsement  by  the  foreman  of 
the  grand  jury,  while  to  the  latter  there  are  six  captions  (if 
the  indictments  are  certified  to  a  higher  court),  with  six 
endorsements.  In  neither  case  is  the  existence  of  one  count 
or  indictment  pleadable  in  bar  or  in  abatement  of  another.'** 
The  consequence  of  which  is,  that,  alike  in  felony  and  mis- 
demeanor, in  cases  in  which  an  election  would  be  enforced  if 

^  Commonwealth  v.  Hills,  lo  Cush.  530,  554. 

7  I  Bishop  Crim.  Proced.  2d  ed.  ]{  447»  455« 

8  People  V.  Baker,  3  Hill  (N.  Y.),  159 ;  Reg.  v.  Fussell,  3  Cox  C.  C.  291 ;  i 
Bishop  Crim.  Proced.  2d  ed.  {  454,  et  seq. 

9  I  Bishop  Crim.  Proced.  2d  ed.  {{  457»  45^. 
^^  I  Bishop  Crim.  Law,  6th  ed.  {  1014. 
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asked,  and  those  in  which  it  would  not,  if  the  jury  convicts 
the  prisoner  for  more  offences  than  one,  charged  in  separate 
counts,  the  finding  and  the  record  are  nevertheless  good  on 
a  motion  in  arrest  of  judgment  or  on  a  writ  of  error;"  a 
fortiori^  therefore,  good  on  a  proceeding  by  habeas  carpus. 

Whatever  may  be  said  of  felony,  there  is  no  proposition 
better  established  as  general  doctrine,  or  less  embarrassed  by 
dissenting  views,  than  that,  under  proper  circumstances, 
separate  and  disconnected  misdemeanors  may  be  charged  in 
distinct  counts  in  one  indictment,  and  the  defendant  be  con- 
victed for  the  whole.  The  authorities  to  this  proposition 
could  be  multiplied  almost  without  end,  and  nothing  could 
be  found  against  it."  And  this  doctrine  appears  to  prevail 
as  well  in  New  York  *3  as  elsewhere.  I  do  not  understand 
the  court,  in  Tweed's  case,  distinctly  to  deny  this  propo- 
sition, which  they  say  is  sustained  by  "  a  show  of  authority."  *♦ 
But  what  they  maintain,  and  what  this  case  establishes  as  the 
law  of  New  York,  is,  that,  though  there  be  such  a  conviction, 
no  heavier  judgment  can  be  passed  on  the  whole  indictment 
than  the  law  permits  on  one  of  the  counts ;  and,  if  the  court 
imposes  the  full  legal  penalty  on  one  of  the  counts,  any 
judgment  it  pronounces  on  the  rest  is  void.  This,  I  admit,  is 
New  York  law ;  but  it  was  never  law  anywhere  else,  and  let 
us  hope  that  it  may  not  be  hereafter.  How  could  it  be  law 
elsewhere?  Why,  in.  any  civilized  community,  should  a 
court  spend  its  time,  merely  to  spread  scandal,  in  convicting 
a  man  of  an  offence,  if  it  had  no  power  to  punish  him  there- 
for?   The  end  of  the  proof  of  crime,  and  the  verdict  of 

"  I  Stark.  Crim.  PI.  39;  Rex  v.  Kingston,  8  East,  41;  United  States  v. 
Stetson,  3  Woodb.  &  M.  164;  The  State  v.  Nelson,  14  Rich.  169;  The  State 
T.  Brown,  Winston,  No.  3,  54;  Henwood  v.  Commonwealth,  2  Smith  (Pa.), 
424;  Ketchingman  v.  The  State,  6  Wis.  426;  The  Stete  v.  Kibby,  7  Misso. 
317;  People  V.  Shotwell,  27  Cal.  394;  together  with  many  other  authorities. 

*^  For  example,  i  Bishop  Crim.  Proced.  2d  ed.  {{  448,  452,  and  the  cases 
there  cited ;  The  State  v.  Gummer,  22  Wis.  441 ;  The  State  v.  TuUer,  34  Conn. 
280. 

■3  People  V.  Costello,  i  Denio,  83,  90;  Kane  v.  People,  8  Wend.  203; 
People  V.  Rjmders,  12  Wend.  425;  People  v.  Gates,  13  Wend.  311;  People 
T.  Baker,  3  Hill  (N.  Y.),  159;  Hodgman  v.  People,  4  Denio,  235. 

•*  Page  577. 
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guilty,  in  a  court,  is,  in  other  localities,  punishment ;  and  the 
proposition  that  the  tribunal  will  proceed  to  the  verdict 
involves,  in  other  localities,  the  further  proposition  that  it  ivill 
take  the  final  step  to  the  sentence. 

The  court,  in  this  case  of  Tweed,  seems,  by  implication,  to 
admit  that,  if  there  is  a  discretion  as  to  the  punishment,  and 
it  is  divided  among  the  different  counts  which  charge  distinct 
offences,  the  judgment  is  good,  provided  the  sum  of  all  does 
not  exceed  what  would  be  permissible  on  one. 

It  is  difficult  to  find  a  reason  for  this  distinction.  A  man, 
having  been  convicted  for  three  disconnected  misdemeanors, 
stands  before  the  tribunal  to  receive  sentence.  The  judge 
pronounces  what  he  deems  just  for  misdemeanor  number 
one.  But  he  had  the  power,  by  violating  the  rules  of  judicial 
discretion,  to  make  the  punishment  heavier.  Coming  next 
to  misdemeanor  number  two,  he  addresses  the  prisoner  thus: 
"  Had  I,  when  sentencing  you  for  misdemeanor  number  one, 
shown  myself  unworthy  to  sit  on  this  bench  by  improperly 
inflicting  on  you  the  highest  penalty  which  the  law  allowed 
for  what  is  charged  against  you,  I  should  have  no  jurisdiction 
to  punish  you  for  this  separate  offence  of  yours.  But  as  I 
inflicted  only  half  the  punishment  which  you  incurred  when 
committing  misdemeanor  number  one,  I  now  impose  on  you 
the  other  half  for  misdemeanor  number  two.  As  to  misde- 
meanor number  three,  you  cannot  be  punished  for  it,  because 
you  have  been  punished  for  numbers  one  and  two.  It  is  the 
rule,  in  circumstances  such  as  attend  this  case,  that  a  prisoner 
is  to  escape  punishment  for  a  third  offence  if  he  has  already 
had  imposed  on  him  half  the  measure  of  the  law  for  each  of 
two  preceding  offences."  Now,  it  is  believed  that,  since  the 
plea  of  autrefois  attaint  ceased  to  be  knpwn  in  the  law,  no 
case  other  than  this  of  Tweed's  has  appeared  in  our  books 
wherein  there  is  even  an  intimation  that,  in  any  circumstances, 
the  right  of  a  court  to  punish  a  convicted  person  for  an 
offence  depends  upon  whether  or  not  a  sentence,  and  what 
sentence,  has  been  pronounced  against  him  for  another  and 
independent  offence.  In  Wilkes's  case,  the  judges,  in  advising 
the  House  of  Lords,  said :    "  The  balance  is  to  be  held  with 
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steady,  even  hand ;  and  the  crime  and  the  punishment  are 
)  counterpoise  each  other ;  and  a  judgment  given,  or  to  be 
iven,  against  the  same  person,  for  a  distinct  offence,  is  not 
)  be  thrown  into  either  scale,  to  add  an  atom  to  either." '5 
Speaking  of  the  English  law,  the  court  observed :  "  It  is 
uitc  evident  that  there  would  probably  be  no  precedents  of 
umulative  punishments,  each  to  the  full  measure  allowed  by 
iw,  as  they  were  imposed  in  the  case  before  us.  The  reason 
;  obvious.  In  England  the  punishment  for  misdemeanors  is, 
5  a  general  rule,  discretionary  with  the  court.  As  the  court 
ould,  in  all  cases,  upon  a  conviction  of  one  or  more  misde- 
leanors,  pass  such  judgment,  and  impose  such  punishment, 
5  it  should  deem  proper  and  apportioned  to  the  crime  or 
rimes  charged,  cumulative  sentences,  each  fully  exhausting 
he  statutory  power  of  the  court  in  respect  to  a  single  offence, 
:ould  not  be  imposed,  as  there  is  no  such  limit,  and  cases  in 
England  within  this  rule  and  form  of  punishment  would  give 
ao  color  or  support  to  the  present  judgment."'^  In  fact, 
bowever,  there  are  reported  English  cases  exactly  within 
Tweed's  case,  as  explained  by  this  distinction  ;  and  the  En- 
glish judges  took  of  them  directly  the  opposite  view  to  that 
taken  of  Tweed's  case  by  the  New  York  court.  Thus  it  was 
provided  by  the  statute  of  2  Will.  4,  c.  34,  §  7,  that,  ''.if  any 
person  shall  tender,  utter,  or  put  off  any  false  or  counterfeit 
coin, resembling,"  etc.,  "every  such  offender  shall,"  etc.,  "be 
guilty  of  a  misdemeanor,"  etc.,  "and,  being  convicted  thereof, 
shall  be  imprisoned  for  any  term  not  exceeding  one  year!' 
Thereupon  a  man  was  indicted,  in  two  separate  counts  of  one 
indictment,  for  two  several  utterings,  to  different  persons,  on 
one  day.  Being  convicted,  the  judge  sentenced  him,  not  as 
Tweed  was  sentenced,  on  each  count,  but  to  one  consolidated 
imprisonment  for  two  years.  Was  this  right  ?  "  This  case," 
says  the  report,  "was  considered  in  Easter  term,  1834,  by  all 
the  judges  (except  Park,  J.,  and  Patteson,  J.),  and  they  were 
linanimously  of  opinion  that  the  sentence  was  incorrect,  and 
that  there  should  have  been  consecutive  judgments  of  one  year' s 

'\  Wilke»»s  Case,  19  Howell  St  Tr.  1075,  1 134. 
*  ^Ht  582. 

Digitized  by  VjjOOQIC 


58  A   BRACE   OF   NOTED   CASES. 

imprisonment  each  '^ — a  direction  which,  it  is  perceived,  tl 
trial  judge  precisely  followed  in  sentencing  Tweed. 

This  case  appears  not  to  have  been  before  the  Court 
Appeals.  Neither  was  the  following :  A  statute  provide 
for  a  misdemeanor  in  office,  the  forfeiture  of  an  exact  su| 
of  money  in  part  punishment.  An  information  charge 
several  offences,  in  separate  counts,  exactly  as  in  Twee<J 
case;  and,  upon  conviction,  the  judge  sentenced  the  prison^ 
as  Tweed  was  sentenced,  to  pay  the  whole  forfeiture  on  eac 
count.  And  the  Court  of  Queen's  Bench  in  banc  and  tl; 
Court  of  Exchequer  Chamber  both  held  this  to  be  right.'^ 

But  there  was  before  the  Court  of  Appeals  an  English  cas^ 
stated  by  the  learned  judge  who  delivered  the  princip^ 
opinion,  and  reasoned  upon,  as  follows :  "  What  is  popularl] 
known  as  the  Tichborne  case  is  claimed  to  be  a  direc 
authority  for  the  conviction  and  sentences  in  the  case  at  bai 
The  prisoner  was  convicted,  upon  a  trial  before  Lord  Chi^ 
Justice  Cockburn  and  his  associates,  of  two  distinct  acts  q 
perjury,  upon  separate  counts  in  an  indictment,  and  seq 
tenced  upon  each  to  transportation  for  the  term  of  seve( 
years,  as  for  disconnected  offences,  and  it  is  said  that  th^ 
time  named  is  the  extreme  limit  of  punishment  upon  a  singly 
conviction  for  the  crime  charged.  But,  if  it  be  so,  then  ther^ 
was  a  conviction  for  two  offences,  which  in  this  state  woul^ 
be  felonies,  on  the  same  trial,  which  is  not  permissible  witlj 
us.  The  decision  cannot  be  regarded  as  authoritative  evi 
dence  of  the  law  with  us.  It  is  enough  to  say  that  no  ques^ 
tion  appears  to  have  been  made  to  the  judgment;  and  whethei 
it  is  as  authorized  by  some  statute,  we  do  not  know.  B< 
that  as  it  may,  the  judgment  has  not  received  the  deliberate 
sanction  of  any  court  in  banc,  and  has  not  ripened  into  a  prece^ 
dent,  even  in  England.  It  is,  at  most,  but  evidence  of  what 
the  common  law  is,  as  now  administered  in  that  country,  bu^ 

'7  Rex  V.  Robinson,  i  Moody,  413. 

**  Douglas  V.  Reg.,  13  Q.  B.  74.  Sec,  as  to  these  two  cases,  i  Ross.  Crimes, 
5th  Eng.  ed.  by  Prentice,  233,  305,  and  note ;  i  Bishop  Crim.  Proced.  2d  ed. 
2  1 129. 
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0  evidence  as  to  what  it  was  on  the  19th  of  April,  1775."  ** 
Ls  to  any  English  statute  regulating  this  question,  plainly,  if 
lere  were  one,  it  would  have  been  discovered  by  the  diligent 
ounsel  for  Tweed.  And,  in  this  English  case,  every  imagin- 
ble  objection  was  taken  by  the  defendant ;  and,  if  this  one 
ras  not  taken,  the  reason  must  have  been  that  the  question 
ras  too  well  settled  -to  admit  of  argument.  I  cannot  imagine 
low  any  legal  person  can  so  read  the  English  cases  as  to 
bubt  that  the  law  was  thus,  and  thus  settled,  in  England,  and 
hat  it  has  never  there  been  otherwise.** 

In  our  own  states — not  speaking  now  of  New  York — ^the 
lecisions  arc  uniform,  and  in  harmony  with  the  English  doc- 
rine.  For  example,  two  or  more  offences  of  unauthorized 
iquor-selling,  where  each  is  punishable  by  a  specific  fine, 
nay  be  joined  in  distinct  counts  in  one  indictment,  and,  on 
:onviction,  the  full  fine  for  every  count  may  be  imposed." 
io  it  has  been  held,  under  a  statute,  that  the  keeping  open 
Df  an  ale-house  and  the  selling  of  ale  on  a  Sunday  are  two 
distinct  offences ;  and,  on  an  indictment  in  two  counts,  one 
for  each,  the  fine  for  both  may  be  imposed."  But  not  further 
to  particularize,  and  observing  that  our  courts  hold  the  doc- 
trine to  be  applicable  equally  where  the  punishment  is  im- 
prisonment as  where  it  is  a  fine,  the  English  view  of  the 
question,  directly  contrary  to  what  is  adjudged  in  Tweed's 
case,  is  maintained  in  Massachusetts,''^  in  Connecticut,'^  in 
Pennsylvania,*^  in  Missouri,'*  in  Illinois ;  '^  and  it  would  seem 

»9  Page  576. 

^  See,  in  addition  to  cases  already  cited,  Rex  v.  Jones,  2  Camp.  131 ; 
Campbell  v.  Reg.,  I  Cox  C.  C.  269,  2  id.  463,  II  Q.  B.  799;  Gregory  v.  Reg., 
15  Q.  B.  974. 

*'  Barnes  t.  The  State,  19  Conn.  398. 

^  The  Sute  ▼.  Ambs,  20  Misso.  214. 

^  Carlton  v.  Commonwealth,  5  Met.  532 ;  Booth  v.  Commonwealth,  5  Met. 
535:  Josslyn  V.  Commonwealth,  6  Met.  236,  240;  Crowley  v.  Commonwealth, 

11  MeL  575;  Kite  v.  Commonwealth,  11  Met  581 ;  Commonwealth  v.  Tuttle, 

12  Cush.  505. 

^  The  Stater.  TuUer,  34  Conn.  280;  Barnes  v.  The  State,  19  Conn.  398. 
^  Commonwealth  v.  Birdsall,  19  Smith  (Pa.),  482. 
^  The  State  ▼.  Ambs,  20  Misso.  214;  The  State  v.  Peck,  51  Misso.  iii. 
^7  Mulliniz  r.  People,  76  111.  211,  215;  Martin  v.  People,  76  111.  499. 
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to  be  also  in  Maine,**  Ohio,*' Arkansas,'"  Wisconsin,^*  Cali| 
nia,3»  and  probably  some  of  the  other  states.  On  the  ot| 
hand,  I  have  looked  into  all  the  cases  cited  from  the  bo| 
of  reports  in  Tweed's  case,  and  into  such  others  as  seemed 
afford  any  promise  of  instruction,  and  I  find  no  one,  Engl 
or  American,  ancient  or  modem,  which  furnishes  a  prd 
dent,  or  an  authority,  or  even  a  dictum,  for  the  conclusi 
arrived  at  by  the  court.  Still,  as  I  have  said,  I  do  not  qui 
tion  the  correctness  of  this  decision  as  an  exposition  of  N 
York  law.  That  enquiry  does  not  lie  within  my  path.  I 
if  the  law  out  of  New  York  is  not  settled,  as  I   have  tl| 

•  explained  it,  contrary  to  this  New  York  view,  then  neitl 

•  adjudication  nor  legal  argumentation  can  establish  anythin 
our  professional  books  are  useless;  jurisprudence  is  a  m)-! 

I  should  here  close ;  but  a  single  explanation  will  pre\  c 

•  confusion  in  the  minds  of  those  who  look  further  into  tl 

•  case.  It  was  the  English  doctrine,  established  in  early  tim^ 
certainly  as  early  as  1716,  and  confirmed  by  the  House  1 
Lords,  "that,"  in  the  language  of  the  judges,  "  a  judgment  1 
imprisonment  against  a  defendant,  to  commence   from  ^i 

.  after  the  determination  of  an  imprisonment  to  which  he  wi 
before  sentenced  for  another  offence,  is  good  in  law."  ^^    Thj 

-is  still  the  doctrine  of  the  common  law  of  England,  and,  as  \ 
felonies,  it  was  confirmed  by  Stat.  7  &  8  Geo.  4,  c.  2I 
§  10.3^  This  doctrine  has  been  generally  followed  in  ou 
states ;  3'  but,  in  a  few  of  them,^^  some  oversight,  or  a  coil 

.  struction  which  a  statute  has  been  deemed  to  require,  has  lej 

^  The  Stete  v.  Hood,  51  Maine,  363. 

«9  Buck  V.  The  State,  I  Ohio  State,  61 ;  Woodford  v.  The  Sute,  i  Ohij 
State,  427. 

30  Baker  v.  The  State,  4  Pike,  56. 

3*  The  State  v.  Gummer,  22  Wis.  441. 

3a  People  V.  Forbes,  22  Cal.  135;  People  v.  Shotwell,  27  Cal.  394;  ^^ 
parte  Dalton,  49  Cal.  463. 

33  Wilkes's  Case,  19  Howell  St.  Tr.  1075,  1136. 

34  I  Russ.  Crimes,  5th  Eng.  ed.  by  Prentice,  81,  82 ;  Rex  v.  Williams,  i 
Leach,  529 ;  Reg.  v.  Cutbush,  Law  Rep.,  2  Q.  B.  379. 

35  I  Bishop  Crim.  Law,  6th  ed.  {  953,  and  the  cases  there  cited. 
3^  Prince  v.  The  Sute,  44  Texas,  480 ;  Ex  parte  Meyers,  44  Misso.  2/95 

-Miller  v.  Allen,  11  Ind.  389;  James  v.  Ward,  2  Met  (Ky.)  271. 
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)  a  holding  the  other  way.     Still,  there  could  be  no  ques— 
on  on  this  subject  in  Tweed's  case ;  for  the  Revised  Statutes 
ad  provided  that,  "  when  any  person  shall  be  convicted  of 
iro  or  more  offences,  before  sentence  shall  have  been  pro- 
ounced  upon   him  for  either  offence,  the  imprisonment  to 
^hich  he  shall  be  sentenced,  upon  the  second  or  other  subse- 
uent  conviction,  shall  commence  at  the  termination  of  the 
rst  term  of  imprisonment  to  which  he  shall  be  adjudged,  or 
t  the  termination  of  the  second  term  of  imprisonment,  as- 
le  case  may  be."  3?    This  statute,  it  appears,  would  have 
endered  a   consolidated  judgment  equally  good  with  one: 
1  the  form  adopted  by  the  court  below. 3* 

Joel  P.  Bishop. 
Cambridge,  Mass. 


^  2  R,  S.  of  N.  V-  p.  700.  i  II. 

-*'  5  R.  S.  by  Edm.  560;  People  v.  Forbes,  22  Cal.  135,  138.- 
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K     THE  DARTMOUTH  COLLEGE  CAUSES  AND  Tl 
SUPREME  COURT  OF  THE  UNITED  STATES. 

(No.  5.) 

Constitutions  are,  in  theory  or  in  fact,  a  restraint  up 
' "  those  in  authority."  They  vary  in  form  with  time,  pla^ 
.and  circumstance.  The  British  constitution  is  a  mass 
traditions  and  customs  inwrought  by  the  conservative  tei 
per  of  the  classes  which  create  and  control  the  two  gre 
estates  of  the  realm;  the  constitutions  of  several  of  tl 
colonies  were  royal  commissions ;  the  constitution  of  Russ 
was  a  wholesome  fear  of  assassination ;  and  in  {he  Unite 
States  the  constitution  is,  in  form,  a  written  instrument,  bu 
in  fact,  what  five  or  six  men  on  the  supreme  bench  see  ( 
to  make  it.  Gouverneur  Morris,  one  of  the  greatest  of  il 
framers,  called  that  experiment  "  a  vain  attempt  to  tie  li 
the  arm  of  government  with  paper  bands."  This  is  th 
point  where  our  institutions  touch  despotism  the  neares 
The  moss-grown  rule  is,  that  judges  shall  not  make,  bii 
construe,  laws,  and  interpret  constitutions ;  but  this  rule  car 
not  remould  human  nature.  If  the  judges  err  in  thei 
interpretation,  either  through  mistake,  inadvertence,  bias,  0 
design,  the  same  result  follows — they  alter,  amend,  or  repeal 
the  provisions  of  the  constitution  at  will.  For  this  there  i 
no  remedy. 

The  influences  to  which  we  referred  in  a  previous  pape 
may  affect  the  action  of  the  court,  but  the  judges  an 
beyond  the  reach  of  public  opinion. 

The  fathers  borrowed  from  Great  Britain  the  forms  01 
impeachment.  In  1820  Jefferson  termed  it  "an  impracti- 
cable thing,  a  mere  scarecrow ; "  and  the  writer,  not  to 
speak  of  other  instances,  who  has  seen  Underwood,  at 
Richmond,  occupying  the  seat  of  John  Marshall,  has  a  real- 
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ig  sense  of  what  Jefferson  meant.  To-day  it  hardly 
es  to  the  dignity  of  a  farce.  Impotent  for  good,  these 
)visions  must  be  a  dead  letter  in  the  future,  unless  revived 
an  instrument  of  partisan  vengeance,  when  both  houses 
t  controlled  by  the  same  party. 

The  constitution  provides  for  its  amendment,  but  the  proc- 
5 is  slow,  uncertain,  and  useless,  unless  the  judges  favor  it. 
1793,  ^^  Chisholm  v.  Georgia,  Jay,  true  to  his  idea  that 
ites  were  but  county  corporations,  sought,  contrary  to  the 
tinion  of  Hamilton  and  Marshall,  to  bring  the  defendant 
ite  to  the  bar  of  his  court,  just  as  he  would  the  members 
a  quoit  club,  or  an  incorporated  cheese  factory.  The 
lople  reversed  that  decision  by  the  eleventh  amendment. 
In  1821  Judge  Marshall,  in  Cohens  v.  Virginia,  by  a  "lib- 
al"  interpretation  of  the  original  provisions  and  by  a 
strict  construction  "  of  that  amendment,  nullified  the  purpose 
r  the  people  in  adopting  it  by  holding  that  it  did  not  apply 
here  the  original  proceeding  was  instituted  by  the  state,  and 
lat  the  prohibition  was  addressed  to  the  federal  courts, 
"he  same  fate  befell  another  amendment  in  the  Slaughter 
louse  cases. 

In  1856  the  court  held  that  Congress  could  not  prohibit 
iavery  in  territory  acquired  by  the  federal  government  by 
''eaty.  This  decision  was  reversed,  a  few  years  later,  by  a 
>gantic  civil  war. 

Few  men  desire  the  repetition  of  the  farce  of  impeach- 
ment, or  the  fruitless  experiment  of  attempting  to  restrain 
he  judges  by  constitutional  amendments,  or  the  costlier  one 
>f  reversing  decisions  by  a  resort  to  arms. 

John  Marshall  had  no  hand  in  forming  the  federal  consti- 
^tion,  but  for  twenty-six  out  of  the  thirty-four  years  of  his 
"dicial  life  that  constitution  was,  through  compromise  or 
otherwise,  what  he  saw  fit  to  call  it. 

The  life  and  acts  of  such  a  man  should  be  scrutinized 
with  care  and  weighed  with  candor. 

Mind  and  body  harmonized  with  each  other,  but  in  both 
Marshall  was  unlike  other  men — an  extraordinary  and  pecu- 
^^t  being.    He  was  tall — six  feet  in  height — thin,  slender. 
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angular,  meagre,  and  emaciated,  but  erect  and  agile,  while 
his  muscles  were  so  relaxed  and  joints  so  loose  as  to  destroy 
all  harmony  in  his  movements  and  grace  in  his  actions.  His 
complexion  was  swarthy;  his  head  was  small,  covered  with 
shocks  of  thick,  stout,  wiry  hair,  raven  black  ;  his  forehead 
was  rather  low,  but  upright,  and  full  in  the  temples ;  his  face 
was  small,  making  nearly  a  circle  in  its  outline;  his  eyes 
were  small,  twinkling,  piercing,  and  dark  as  midnight ;  his 
voice  was  dry  and  hard ;  his  attitudes,  at  best,  extremely 
awkward,  and  his  only  gesture  in  speaking  was  a  perpendicu- 
lar swing  of  the  right  arm.  He  was  of  Welsh  descent ;  was 
the  oldest  of  fifteen  children;  his  father  was  a  Virginia 
planter  and  surveyor,  of  limited  means.  He  was  bom  in 
Fauquier  county,  September  24,  1755,  and  died  in  Phila- 
delphia, July  6,  1835.  Previous  to  the  Revolution  he 
resided  most  of  the  time  near  Manassas  Gap  and  at  Oak 
Hill.  The  society  was  very  primitive.  The  people  lived  on 
mush  and  balm  tea,  and  the  women  fastened  their  dresses 
with  thorns  instead  of  pins.  The  population  was  sparse, 
accessible  schools  were  unknown,  and  facilities  for  acquiring 
knowledge  were  exceedingly  limited.  Until  his  fourteenth 
year  his  father  was  his  only  instructor.  He  spent  his  fifteenth 
year  with  James  Monroe,  a  hundred  miles  from  home,  in  the 
study  of  Latin,  under  the  private  tutorship  of  a  clergyman; 
the  next  year  he  continued  his  studies  under  the  supervision 
of  a  Scotch  parson,  in  his  father's  family ;  and  this  was  al^ 
the  education  he  ever  had. 

Early  in  his  eighteenth  year  he  commenced  the  study  o^ 
the  law,  but  the  din  of  the  approaching  conflict  compelledj 
him  to  abandon  Blackstone  and  turn  to  other  pursuits.  If^ 
the  spring  of  1775  he  was  made  lieutenant  in  a  militia  comi 
pany,  and  soon  after  first  lieutenant  in  one  of  "  minute  men  ;* * 
in  December,  1775,  he  was  in  the  battle  of  Great  Bridge^ 
about  twelve  miles  from  Norfolk;  in  July,  1776,  he  \va^ 
appointed  lieutenant  in  the  nth  Virginia  (Continentals),  and| 
in  the  winter  of  1776-7  joined  the  army  at  Morristown ;  ini 
May,  1777,  he  was  made  captain,  and  was  in  the  engageH 
ment  at  Iron  Hill,  at  Brandywine  in  September,  at  Germann 
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town  in  October,  and  went  into  winter  quarters  at  Valley- 
Forge  in  December  following.  He  was  at  Monmouth  in  June, 
1778;  with  Wayne  at  Stony  Point,  and  at  Powle's  Hook  in 
July,  1779;  in  the  winter  of  1779-80  he  attended  the  law 
lectures  of  Wythe — afterwards  chancellor — at  William  and 
Mary's  College,  retained  his  connection  till  the  summer  of 
1780,  and  soon  after  obtained  a  license  to  practice  ;  in  Octo- 
ber, 1780,  he  returned  to  the  army  and  remained  till  1781, 
when  he  resigned  his  commission,  and  devoted  himself  to 
the  study  of  his  profession  till  after  the  surrender  of  Corn- 
wallis  in  October,  1 781,  when  the  courts  were  re-opened ;  after 
the  Revolution  he  became  a  general  of  the  state  militia,  and, 
in  consequence,  from  that  time  till  1801,  when  he  was  made 
chief  justice,  was  almost  entirely  known  as  General  Marshall ; 
in  the  spring  of  1782  he  was  elected  a  member  of  the  lower 
house  from  his  native  county,  and,  in  the  autumn,  to  the  exec- 
utive council;  in  January,  1783,  he  married,  and  removed  to 
Richmond,  where,  in  spite  of  the  flattering  inducements  held 
out  if  he  would  remove  to  Philadelphia,  he  resided  till  his 
death.  Early  in  1784  he  resigned  his  place  in  the  council, 
and  in  the  spring  was  again  elected  a  member  from  Fauquier, 
and  represented  Henrico  from  1787  till  1792;  in  1788  he  was 
one  of  the  lieutenants  of  Madison,  Randolph,  Pendleton,  and 
Junis  in  the  convention  of  June,  which  ratified  the  federal 
constitution;  from  1792  till  1795  he  devoted  himself  almost 
entirely  to  his  large  and  constantly  increasing  practice ;  in 
1795-6  he  again  represented  Henrico;  in  May,  1797,  he  was 
appointed,  and  in  July,  with  Pinckney  and  Gerry,  left  the 
country,  as  envoy  to  France,  and  on  June  17,  1798,  he 
returned  to  New  York ;  he  was  elected  a  member  of  Con- 
gress from  the  Richmond  district  by  a  small  majority,  and 
took  his  seat  at  the  December  session,  1799;  on  June  13, 
1800,  after  the  explosion  in  the  cabinet  cabal,  which  had 
been  inherited  by  Adams,  he  was  made  secretary  of  state, 
and  continued  a  controlling  spirit  in  the  cabinet  until  the 
last  hours  of  that  administration ;  on  January  20, 1801,  Adams 
nominated  him  as  chief  justice ;  he  was  confirmed  January 
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27,  and  commissioned  on  January  31,  and  presided  at  the 
term  which  ended  February  9,  of  the  same  year. 

"  Blood  will  tell."  Marshall  had  rare  gifts.  His  character 
was  the  result  of  a  peculiar  interblending  of  many  opposites 
— its  power  lay  in  the  combination. 

He  was  simple  and  unpretentious,  and  as  modest,  sensitive, 
and  averse  to  every  form  of  notoriety,  as  he  was  courageous; 
he  had  an  ardent  social  nature,  a  seductive  personal  magnet- 
ism ;  he  was  a  delightful  companion,  fluent  and  facile  in  con- 
versation, and,  aside  from  Andrew  Johnson,  the  most  eloquent 
listener  in  the  Union ;  he  was  full  of  sly,  waggish  humor,  genial 
and  convivial;  his  temper  was  serene  and  imperturbable; 
his  patience  almost  inexhaustible ;  and  his  judgment  clear, 
cool,  wary,  and  calculating.  In  youth  and  early  manhood 
he  delighted  in  foot-races  and  the  rough  sports  of  the 
country,  and  was  as  full  of  poetic  longings,  aspirations,  day 
dreams,  and  romances,  .as  a  school-girl.  Naturally  indolent, 
and  seldom  studious,  from  boyhood  to  the  "yellow  leaf"  of 
old  age,  his  soul  revelled  in  quoit-pitching  by  day  and 
novel-reading  by  night.  Like  Webster,  he  loved  a  plain 
house  and  a  sumptuous  board — loved  solid  power  and  the 
luxury  of  ease — and,  Hke  Everett,  loved  the  old  home,  old 
scenes,  old  friends,  and  old  wine.  He  never  sought  office; 
cared  little  for  place,  nothing  for  titles.  He  was  a  born  diplo- 
matist, and  showed  himself  an  overmatch  for  Talleyrand, 
with  all  the  latter's  training.  He  was  a  natural  politician, 
and,  in  general,  knew  thoroughly  the  public  men  of  Vir- 
ginia and  Maryland,  with  whom  he  was  brought  in  personal 
contact,  and  but  little  of  those  in  the  rest  of  the  Union. 
His  powers  of  analysis,  like  those  of  Fox,  were  singularly 
acute ;  no  man  could  be  clearer,  if  he  chose,  in  statement  or 
in  reasoning;  but,  when  hard  pressed,  his  subtlety  in  both, 
equalled  only  by  that  of  Aaron  Burr  in  practice,  enabled 
him  to  ascend,  by  abstract  reasoning,  into  the  clouds,  beyond 
the  reach  of  ordinary  minds.  He  cared  little  for  authority, 
but  relied  mainly  on  his  own  reflections.  With  Story  the 
test  was,  "  the  policy  of  the  law  is ;"  with  Marshall, 
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"  I  have  not  looked  much  into  the  cases,  but  I  think  the  law 
ought  to  be ;"  or,  as  Story  says,  "  while  I  am  com- 
pelled to  creep  from  point  to  headland,  Marshall  puts  out  to 
sea.*'  Without  imagination,  his  mind  was  essentially  mathe- 
matical and  legislative.  He  loved  not  Coke,  the  stern  old 
framer  of  the  Petition  of  Right,  but  the  courtly  Blackstone. 
He  lacked  the  attainments  of  Jay ;  the  great  legal  learning 
and  the  superb  ofganizinjg  genius  of  Rutledge;  and  great 
opportunities  were  afforded  him  during  his  long  judicial  life, 
which  Ellsworth  never  had;  but  the  kingly  dignity,  the 
exalted  conscience,  the  immutability  of  will,  and  the  slow 
but  ponderous  intellect  of  the  latter,  were  wanting. 

"  Never  in  the  flow  of  time,**  to  use  the  words  of  Gouver- 
neur  Morris,  was  there  a  moment  so  propitious  for  that  pur- 
pose as  when  the  work  of  the  federal  convention  was  sub- 
mitted for  ratification.  The  ablest  and  purest  men  in  the 
Union  were  arrayed  on  the  one  sid^  or  the  other.  Talent, 
tact,  and  management  carried  it  in  New  York,  Massachusetts, 
and  New  Hampshire  by  a  close  vote,  and  in  reality  against 
the  popular  will. 

The  parties  which  subsequently  arose  were  called  Federal 
and  Republican.  Both  were  misnomers.  The  Federalists 
were  not  opposed  to  a  republic,  nor  were  the  Republicans 
opposed  to  a  federal  government.  The  constitution  itself 
was  a  compromise,  and,  as  was  justly  said  by  Ellsworth  and 
Madison,  "partly  National  and  partly  Federal."  Both  were 
in  favor  of  conferring  upon  the  general  government  such 
powers  as  they  deemed  necessary  for  its  preservation. 

The  diflference  was,  as  it  were,  a  question  of  political 
geography — where  the  boundary  line  between  the  powers 
conferred  upon  the  federal  government,  and  those  retained 
hy  the  states  or  people,  should  be  located;  and,  as  a  conse- 
quence, one  party  became  known  as  "  liberal,"  and  the  other 
as  "strict,"  constructionists.  Behind  each  of  these  phrases 
lay  a  fundamental  idea,  but  the  terms  themselves,  as  the  sub- 
sequent history  of  parties  and  the  country  has  abundantly 
shown,  were  elastic  and  indefinite,  admirably  adapted  to 
political  exigencies  and  the  needs  of  politicians.     There  was, 
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of  course,  a  general  accord  in  the  views  of  the  leaders  of  th^ 
respective  parties,  but  those  of  Jay,  Hamilton,  Adams,  Mar- 
shall, and  Story  were  far  from  identical ;  and  the  same  is 
true  of  Jefferson,  Madison,  and  Geny,  though  with  them  the 
differences  were  less  marked.  The  first  four  favored  the  rati- 
fication— part  because  they  believed  in  it,  and  the  rest  as  a 
choice  of  evils.  Patrick  Henry  and  Luther  Martin,  who 
afterwards  became  such  eminent  Federalists,  exerted  their 
great  powers  to  the  uttermost  against  it,  and  Gerry  followed 
in  their  train.  In  the  Virginia  convention  Madison  was  the 
great  leader — "  the  cloud  by  day  and  the  pillar  of  fire  by 
night" — of  its  supporters.  Jefferson  was  abroad.  Had  he 
thrown  the  positive  weight  of  his  g^eat  influence  into  the 
scale  against  it,  the  probabilities  are  very  strong  that  no 
human  power  could  have  secured  in  its  favor  a  majority  of 
the  Virginia  convention. 

The  name  of  Washington  was  undoubtedly  more  potent, 
but  no  one  man,  by  his  own  exertions,  contributed  so  much 
to  secure  the  ratification  as  Hamilton ;  and  yet,  anomalous  as 
that  may  seem,  few,  even  of  its  opponents,  had  less  faith  in 
it,  or  disliked  it  more.  In  the  convention,  on  September  6, 
1787,  he  said  "that  he  had  been  restrained  from  entering 
into  the  discussions  by  his  dislike  of  the  scheme  of  govern- 
ment in  general,  but  as  he  meant  to  support  the  plan  recom- 
mended as  better  than  nothing,  he  wished  in  his  place  to 
make  a  few  remarks." 

In  the  closing  hours  of  the  convention,  September  17, 
1787,  he  said:  "  No  man's  ideas  were  more  remote  from  the 
plan  than  his  were  known  to  be ;  but  is  it  possible  to  delib- 
erate between  anarchy  and  convulsion  on  one  side  and  the 
chance  of  good  to  be  expected  from  the  plan  on  the  other?" 

We  owe  to  him  the  "  Federalist."  For  that  great  work  he 
selected  for  his  associate  his  intimate  personal  and  political 
friend,  Gouverneur  Morris.  In  his  letter  of  February  24, 
18 1 5,  to  Hills,  Morris  says :  "  I  was  warmly  pressed  by  Ham- 
ilton to  assist  in  writing  the  *  Federalist,'  which  I  declined." 

There  were  obvious  reasons  for  Hamilton's  choice,  one  of 
which  appears  in  the  letter  of  Morris,  of  December  22,  1814, 
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to  Pickering,    the    discarded    secretary  of   John   Adams: 
"That  instrument   [the   constitution]   was   written   by   the 
fingers  which   write  this  letter."     Madison — and  Jay,  to  a 
limited  extent — ^took  the  place  of  Morris.     No  man  knew 
the  difficulty  referred  to,  or  the  views  of  Hamilton,  better 
than  Morris.     In  his  letter  to  Walsh,  of  February  5,  181 1,  he 
thus  states  the  fears  of  the  fathers :  "  Fond,  however,  as  the 
framers   of    our  national    constitution  were   of    republican 
government,  they  were  not  so  much  blinded  by  their  attach- 
ment as  not  to  discern  the  difficulty,  perhaps  impractica- 
bility, of  raising  a  durable  edifice  from  crumbling  materials. 
History,  the  parent  of  political  science,  had  told  them  that 
it  was  almost  as  vain  to  expect  permanency  from  democracy 
as  to  construct  a  palace  on  the  surface  of  the  sea.''     In  the 
letter  last  quoted  Morris  says :  "  General  Hamilton  had  little 
share  in  forming  the  constitution.     He  disliked  it,  believing 
all  republican   government  to   be  radically  defective.     He 
admired,  nevertheless,  the  British  constitution,  which  I  con- 
sider an  aristocracy  in  fact,  though  a  monarchy  in  name." 
*    *    *     "  He  heartily  assented,  nevertheless,  to  the  consti- 
tution, because  he  considered  it  as  a  band  which  might  hold 
us  together  for  some  time,  aud  he  knew  that  national  senti- 
ment is  the   offspring   of  national   existence.     He  trusted^ 
moreover^  that,  in  the  changes  and  chances  of  time,  we  should 
he  involved  in  some  war,  which  might  strengthen  our  union 
and  nerve  the  executive.     He  was  not,  as  some  have  supposed, 
so  blind  as  not  to  see  that   the  president  could  purchase 
power,  and  shelter  himself  from  responsibility  by  sacrificing 
the  rights  and  duties  of  his  office  at  the  shrine  of  influence." 
In  his  letter  to  Ogden,  of  December  28,  1804,  he   says: 
"  Our  poor  friend  Hamilton  bestrode  his  hobby  to  the  great 
annoyance  of  his  friends,  and  not  without  injury  to  himself. 
More  a  theoretic  than  a  practical  man,  he  was  not  sufficiently 
convinced  that  a  system  may  be  good  in  itself  and  bad  in 
relation  to  particular  circumstances.     He  well  knew  iJtat  his 
favorite  form  was  inadmissible ,  unless  as  the  result  of  civil  war ; 
and  /suspect  that  his  belief  in  that  which  he  ccUled  an  approach-- 
ing  crisis  arose  from  a  conviction  that  the  kind  of  government 
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most  suitable,  in  his  opinion,  to  this  extensive  country  couh 
be  established  in  no  other  zvay^  *  *  *  «« General  Hamiltoc 
hated  republican  government  because  he  confounded  it  tcitk 
democratical  government y  and  he  detested  the  latter  because  hi 
believed  it  must  end  in  despotism^  and  be,  in  the  meaniimi^ 
destructive  to  public  morality.  He  believed  that  our  adminis- 
tration would  be  enfeebled  progressively  at  every  new  election^ 
and  become  at  last  contemptible^ 

The  Revolution  brought  Marshall  in  contact  with  Hamil- 
ton, then  on  Washington's  staff,  and  he  became  so  impressed 
with  his  learning  and  genius  that  he  never  afterwards  freed 
himself  from  their  influence.  At  a  later  period  he  became  a 
follower  of  this  great  leader,  but,  like  the  Taneys,  and  that 
distinguished  class  of  southern  Federalists  to  whom  Walcott 
refers,  was  much  more  moderate. 

The  fatigues  of  the  camp  and  the  grave  responsibilities 
which  rested  upon  him  during  the  war  and  his  first  adminis- 
tration had  their  effect  even  upon  the  powerful  frame  of 
Washington ;  and  towards  the  close  of  his  last  administration 
his  energies  became  relaxed,  and  his  memory^  never  good, 
seriously  impaired. 

Jefferson  and  Hamilton  were  pitted  against  each  other 
during  the  first  administration  of  Washington.  On  Decem- 
ber 31,  1793,  finding  his  situation  unpleasant  and  his  influ- 
ence overweighted  by  that  of  Hamilton  and  circumstances, 
Jefferson  resigned ;  policy  and  the  pressure  of  public  opin- 
ion compelled  Hamilton  to  follow  him  about  a  year  later; 
and  Randolph,  who  took  the  place  of  Jefferson,  was  driven, 
by  an  enforced  resignation,  from  the  cabinet  in  disgrace. 
Washington  tried  in  vain  to  fill  the  vacant  places  with  men 
fitted  for  them,  but  such  would  not  accept,  and  he  was  com- 
pelled to  select  from  an  inferior  class.  Three  out  of  the 
four  belonged  to  the  Hamiltonian  wing  of  the  Federal  party. 
These  men  have  made  their  own  record  in  their  private  cor- 
respondence. They  fastened  themselves  like  leeches  on 
John  Adams.  Under  both  administrations  they  took  their 
inspiration  and  guidance  from  Hamilton.  They  were  the 
creatures  through  whom  he  moulded  the  policy  of  the  gov- 
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ernment.  By  his  election  Adams  became  the  nominal,  while 
Hamilton  remained  the  real,  head  of  his  party.  The  differ- 
ence between  these  two  was  almost  as  marked  as  that 
between  Adams  and  Jefferson  after  the  French  Revolution. 
They  differed  not  only  in  matters  of  detail,  but  as  respects 
first  principles.  Few  men  have  >  been  so -misrepresented 
and  so  misunderstood  as  Adams..  Pickering,  Waloott,  and 
McHenry  were  spies  in  his  cabinet,  plotting  in  the  interest 
of  Hamilton  to  defeat  all  his  beneficent  purposes,  and  to 
destroy  their  official  head ;  and  the  managing  spirits  in  the 
Senate,  under  the  same  control,  were  but  little  better. 
Together  they  made  him  responsible  for  measures  which  he 
never  originated,  and  to  which  he  was  at  heart  opposed. 
Such  a  state  of  things  could  not  last.  The  moderate  Fed- 
eralists of  the  south  and  east,  under  the  lead  of  Marshall 
and  Dexter,  rallied  to  the  support  of  Adams.  Pickering 
refused  to  resign,  and  on  June  I2,  i8oo,  Adams  removed 
him  and  put  Marshall  in  his  place. 

The  presidential  campaign  came  on,  with  Hamilton  still 
plotting  the  defeat  of  Adams.  The  Union  became  an  ocean 
of  political  passion,  without  a  parallel  except  that  which 
preceded  the  late  civil  war.  Partisan  fury  spared  nobody ;  life- 
long friends  turned  away  from  each  other  as  they  met ;  the 
furnaces  of  defamation,  seventy-and-seven  times  heated, 
flamed  incessantly ;  and  more  than  the  seven  vials  of  vituper- 
ation were  poured  out  upon  the  devoted  heads  of  Jefferson, 
Adams,  and  their  respective  adherents.  We  can  realize  how 
such  passions  darken  the  understanding  and  harden  the 
hearts  of  men  when  we  know  that  John  Marshall,  who  so 
seldom  spoke  ill  of  aity  one,  put  his  preference  for  Burr 
upon  the  ground  that  the  morals  and  principles  of  even 
Aaron  Burr  were  purer  than  those  of  Thomas  Jefferson. 
The  election  went  to  the  House  of  Representatives.  There 
were  sixteen  states.  Jefferson  controlled  eight,  the  Federal- 
ists six,  and  tied  the  other  two. 

From  February  II  to  17,  1801,  all  business  was  paralyzed, 
and  in  the  madness  of  the  hour  the  most  thoughtful  and 
considerate  men  feared  that  the  day  of  doom  for  the  union 
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of  these  states  was  at  hand.  More  than  three-fourths  of 
the  Federalists  in  both  houses  of  Congress  lost  their  heads; 
passion  took  the  place  of  judgment;  their  trusted  leaders, 
Hamilton  and  Morris,  lost  all  control  over  them;  against 
their  advice  they  voted  steadily  for  Burr;  they  determined 
to  elect  him  if  they  could,  and,  if  they  failed  in  that,  to  put 
the  presidency  into  "commission,"  as  the  British  sometimes 
do  the  "Great  Seal/'  by  passing  an  act  vesting  its  powers  in 
Jay,  Marshall,  or  some  person  to  be  elected  by  them  presi- 
dent of  the  Senate.  When  it  became  reasonably  certain 
that  Burr  could  not  be  elected,  Jefferson  sought  an  inter- 
view with  Adams  for  the  purpose  of  inducing  him  to  arrest 
the  other  desperate  measured.  We  know  what  that  inter- 
view was  and  the  result  of  it.  Jefferson  was  told  upon  what 
terms  he  could  have  the  presidency ;  he  refused  to  purchase 
it  by  capitulation;  there  was  but  one  step  more  for  the 
Republican  leaders  to  take,  and  they  acted  with  promptness 
and  decision ;  they  controlled  important  states,  and  resolved 
to  prevent  what  they  regarded  as  usurpation  by  a  resort  to 
arms.  This  shook  a  few  of  the  more  moderate  men.  The 
probabilities  are  that  Jefferson  never  would  have  been 
president  but  for  Hamilton,  who  had  sought  to  make  Pinck- 
ney  president,  over  Adams,  by  a  species  of  treason  to  the 
head  of  the  ticket,  and  then,  to  defeat  Burr,  threw  the  posi- 
tive weight  of  his  great  influence  with  certain  members  in 
favor  of  Jefferson.  But  even  he  was  unable  to^  secure  the 
cooperation  of  Marshall. 

Between  Marshall  and  Jefferson,  as  before  stated,  there 
was  a  relentless  personal  and  political  antagonism  which  had 
been  growing  for  years,  and  which  intensified  as  they  rolled 
on,  and  colored  every  thought  and  act  of  each  in  relation  to 
the  other.  The  root  of  the  political  antipathy  it  is  easy  to 
discover,  but  the  source  of  the  personal  hatred  is  unknown. 
There  are  few  sadder  spectacles  than  that  of  Jefferson  at 
eighty-one,  after  his  cordial  reconciliation  with  Adams,  and 
when  he  had  forgiven  every  other  enemy,  replying  to  Mar- 
shall's note:  "And  even  Judge  Marshall  makes  histor>' 
descend  from  its  dignity,  and  the  ermine  from  its  sanctit)', 
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to  exaggerate,  to  record,  and  to  sanction  this  forgery ;" 
unless  it  be  that  of  the  aged  chief  justice,  eight  years  later, 
in  assumed  self-justification,  firing  a  parting  volley  at  the 
ashes  of  his  dead  antagonist. 

In  some  respects  these  men  were  alike.  They  were  of 
Welsh  extraction,  Virginians,  men  of  eminent  talents  and 
strong  convictions,  simple  and  unaffected,  and  possessed  of 
the  most  cordial  social  natures.  Neither  was  given  to 
enduring  hatred.  Jefferson  forgave  all  but  Marshall;  Mar- 
shall spared  the  world  his  enmity  and  lavished  it  upon 
Jefferson. 

Late  in  1800  Ellsworth,  then  in  England,  resigned,  and  Jay, 
who  had  once  resigned  the  position  of  chief  justice  for  a 
foreign  mission,  was  appointed  and  confirmed  in  his  place. 
Adams  personally  pressed  him  to  accept,  but  he  peremptorily 
declined.  The  "  ultra-Federalists  "  strenuously  insisted  that 
the  place  should  be  given  to  Justice  Paterson  ;  but  Adams, 
partly  from  a  dislike  for  that  wing  of  his  party,  and  partly  be- 
cause he  desired  to  avoid  wounding  the  feelings  of  his  old 
friend  Gushing,  the  senior  judge,  and  probably  because  of  his 
partiality  for  Marshall,  who  had  rendered  him  such  signal  ser- 
vices in  the  case  of  Nash  or  Robbins,  as  well  as  in  the  cabi- 
net, refused  to  make  the  desired  appointment,  and  nominated 
the  latter,  who  promptly  accepted  the  position.  He  had 
abundant  reasons  therefor.  He  probably  never  held  an  office 
that  harmonized  with  his  tastes  and  diplomatic  nature  except 
that  of  secretary  of  state.  He  cared  little  for  the  chief  jus- 
ticeship itself,  less  for  the  honor,  nothing  for  the  salary.  The 
terms  of  the  courts  were  so  arranged,  and  the  condition  of 
the  dockets  such,  that  the  position  gave  him  what  he  desired — 
an  opportunity  to  remain  at  home,  at  his  leisure.  Previous 
to  his  accession  to  the  bench,  not  only  the  jurisdiction  of  the 
Supreme  Court  w^  limited,  but  also  the  number  of  causes 
43pon  its  dockets.  This  tribunal  had  been  in  successful 
operation,  in  general  with  a  retinue  of  six  judges,  for  eleven 
years,  and  had,  so  far  as  the  reports  show,  including  a  variety 
of  motions  and  matters  of  practice,  decided  sixty-four  causes, 
an  average  of  about  six  annually ;  and  less  than  ten  of  these 
causes  were  of  special  importance.     The  position  appeale 
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to  Marshairs  love  of  power,  and  enabled  him  to  keep  watch 
and  ward  over  Jefferson. 

The  appointment  at  first  gave  great  dissatisfaction.  The 
Republicans  complained  that  Adams,  because  of  his  own  per- 
sonal hostility,  had  put  the  strongest  opponent  of  their  chief  in 
Virginia  as  a  check  over  him.  The  dominant  factions  of  the 
Federal  party  treated  the  nomination  of  Jay  as  a  farce,  and 
complained  that  Adams  had  disregarded  the  claims  of  Pater- 
son  in  order  to  reward  "the  favorite,"  who  held  views  in  rela- 
tion to  party  policy  and  the  construction  of  the  constitution 
more  liberal  than  their  own. 

Wolcott,  in  his  letter  to  Fisher  Ames,  states  with  pre- 
cision what  they  thought  of  Marshall  and  his  views :  "  He 
is,  doubtless,  a  man  of  virtue  and  distinguished  talents,  but 
he  will  think  much  of  the  state  of  Virginia,  and  is  too  much 
disposed  to  govern  the  world  according  to  the  rules  of  logic.  He 
will  read  and  expound  the  constitution  as  if  it  were  a  penal 
statute,  and  will  sometimes  be  embarrassed  with  doubts,  of  which 
his  friends  will  not  perceive  the  importance ^ 

With  occasional  fluctuations  like  that  from  Gibbons  v. 
Ogden,  in  which,  contrary  to  his  prior  convictions,  he  absorbed 
and  afterwards  reiterated  the  argument  of  Webster,  to  Wilson 
V.  Blackbird  Creek  Company,  in  which  the  reasoning  and 
conclusion  were  his  own,  he  gradually  changed  his  meridian 
toward  that  of  Jay. 

The  extent  of  the  business  of  the  Supreme  Court  during 
the  time  Marshall  presided  over  it  has  been  much  exaggerated. 
Less  than  thirteen  hundred  cases  were  decided  by  it,  and,  in 
those,  Marshall  delivered  about  five  hundred  and  fifty  opinions,, 
or,  on  an  average,  about  fifteea  a  year.  During  the  first  two 
years  after  he  came  to  the  bench  but  five  causes  were  decided,, 
in  four  of  which  he  delivered  the  opinion.  His  first  term  lasted 
five  days.  The  average  number  of  causes  decided  per  year 
was  about  forty.  But  a  few  years  ago  the  Supreme  Court  of 
Pennsylvania,  under  Chief  Justice  Agnew,  held  a  term  of 
seven  weeks,  and  in  that  time  disposed  of  four  hundred  and 
twenty-five  out  of  the  four  hi^ndred  and  fifty  cases  on  his 
docket.     The  contrast  is  apparent. 

It  is  true  that  some  of  the  decisions  of  the  federal  Su- 
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preme  Court  were  of  transcendent  importance,  but  the  mass- 
of  them  were  of  no  greater  consequence  than  those  which 
came  before  the  supreme  courts  of  the  several  states. 

In  December,  1801,  the  famous  case  of  Marbury  v.  Madi- 
son came  legitimately  before  the  court.  The  facts  were  few 
and  simple. 

The  last  part  of  the  last  session  undisr  Adams  was  spent 
by  him  and  his  cabinet  in  making  appointments  which  should 
properly  have  gone  over  to  the  incoming  administration- 
The  reason  assigned  by  Adams  for  this  step  was  that  he 
regarded  the  power  lodged  in  his  hands  as  a  great  trusty 
which  it  was  his  duty  to  exercise  for  the  good  of  the  Union; 
that  his  faith  had  been  shaken  in  the  principles  of  Jefferson, 
and  particularly  those  relating  to  the  judiciary ;  that  if  he 
did  not  fill  the  positions,  and  thus  defeat  the  purposes  of 
Jefferson,  the  latter  would  obtain  control  over  the  courts  by 
filling  them  from  the  ranks  of  his  political  friends  who  shared 
his  views,  and  thus  endanger  the  government.  As  Jefferson 
phrased  it :  "  The  last  day  of  his  [Adams']  political  power,, 
the  last  hours,  and  even  beyond  the  midnight,  were  employed 
in  filling  all  offices,  and  especially  permanent  ones,  with  the 
bitterest  Federalists,  and  providing  for  me  the  alternative,, 
either  to  execute  the  government  by  my  enemies,  whose 
study  it  would  be  to  thwart  and  defeat  all  my  measures,  or 
to  incur  the  odium  of  such  numerous  removals  from  office 
as  might  bear  me  down."  Commissions  were  sent  to  fill 
vacancies  where  no  vacancies  could  exist,  unless  created  by 
the  appointee  vacating  one  office  by  accepting  another ;  oth- 
ers were  sent  through  the  mail  to  marshals,  etc. ;  Adams 
had  signed  the  commissions  of  William  Marbury,  Dennis 
Ranisay,  Robert  T.  Hooe,  and  William  Harper,  as  justices 
of  the  peace  for  the  District  of  Columbia;  the  secretary  of 
state  had  affixed  to  them  the  seal  of  the  United  States  in 
due  form,  but  they  had  never  been  delivered,  Adams  hav- 
ing left  before  the  morning  light  of  the  day  on  which  his 
successor  was  inaugurated;  they  were  found  by  Jefferson 
upon  the  table  of  the  secretary,  and  he  forbade  their  delivery. 

Madison  did  not  assume  the  office  of  secretary  of  state 
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for  several  weeks.  In  the  meantime  the  attorney-general, 
Levi  Lincoln,  whose  judicial  sandals  were  afterwards  taken 
by  Story,  was  the  acting  secretary  of  state,  and  was  cogni- 
zant of  the  facts.  Lee,  the  attorney-general  under  Adams, 
moved  in  the  Supreme  Court,  in  each  case,  for  a  rule  on 
Madison  to  show  cause  why  a  mandamus  should  not  issue, 
KTommanding  him  to  deliver  the  respective  commissions. 
Lincoln  and  other  witnesses  were  examined  in  the  pres- 
ence of  the  court  upon  written  interrogatories.  He  stated 
that  he  was  acting  secretaiy  of  state  when  the  tiansactioa 
happened ;  that  he  did  not  know  that  the  commissions  ever 
came  to  the  possession  of  Mr.  Madison,  or  that  they  were  in 
the  office  when  Madison  took  possession  of  it ;  he  refused  to 
state  what  had  become  of  them,  the  court  saying  if  they 
never  came  to  the  possession  of  Mr.  Madison  it  was  imma- 
terial to  the  present  cause  what  had  been  done  with  them  by 
•others.  The  rule  issued ;  the  secretary  of  state  was  silent,  but 
the  cause  was  elaborately  argued  in  behalf  of  the  petitioners 
upon  the  motion  for  a  peremptory  writ.  At  the  February 
term,  1803,  Judge  Marshall  delivered  an  opinion  covering 
nearly  twenty-seven  pages  in  the  printed  volume.  This  was 
the  first  of  that  line  of  remarkable  constitutional  opinions 
upon  which  the  reputation  of  Marshall,  as  a  jurist,  must 
mainly  rest.  The  issue,  in  a  legal  sense,  was  exceedingly 
narrow.  The  vital  and  decisive  question  which  confronted 
the  petitioners  at  the  very  threshold  of  their  case  was, 
whether  the  court  had  jurisdiction;  and  this  depended 
upon  another,  whether  Congress  could  annul  the  constitution, 
or  authorize  or  compel  the  court  to  disregard  its  provisions. 
This  decision  has  ofcen  been  treated  as  though  Marshall  had 
discovered  some  new  principle,  as  Newton  did  the  law  of 
gravitation.  The  question  was  neither  new  nor  difficult,  nor 
did  Marshall  so  regard  it.  There  was  nothing  new  in  his 
reasoning  upon  that  point.  He  simply  reiterated  what  had 
been  previously  said  by  Hamilton,  Wilson,  and  by  many 
other  eminent  statesmen  and  jurists.  In  his  opinion  he 
says :  **  The  question,  whether  an  act  repugnant  to  the  con- 
stitution can  become   the   law  of  the  land,  is  a  question 
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deeply  interesting  to  the  United  States,  but^  happily^  not  of 
an  intricacy  proportioned  to  its  interest.  It  seeins  only  necessary 
to  rccogftize  certain  principles,  supposed  to  have  been  long 
and  well  established,  to  decide  it''  And,  in  Cohens  v.  Virginia, 
he  said:  "In  the  case  of  Marbury  v.  Madison  the  single 
question  before  the  court,  so  far  as  that  case  can  be  applied 
to  this,  was,  whether  the  legislature  could  give  this  court 
original  jurisdiction  in  a  case  in  which  the  constitution  had' 
clearly  not  given  it,  and  in  which  no  doubt  respecting  the  con- 
struction of  the  article  could  possibly  be  raised'' 

In  the  dark  days  which  preceded  the  Revolution  the  peo- 
ple of  the  colonies  had  been  thoroughly  indoctrinated  with 
the  idea  that  the  acts  of  Parliament  of  which  they  com- 
plained were  unconstitutional,  and  therefore  void,  and  that, 
in  consequence,  they  were  justified  in  resisting  their  enforce- 
ment. Judge  Wilson,  in  a  famous  pamphlet,  had  urged  with 
great  ingenuity  and  force  that  it  was  the  right  and  the  duty  of 
the  courts  to  set  aside  such  acts.  This  view  was  supported  by 
many  of  the  most  eminent  politicians,  statesmen,  and  jurists 
of  that  day.  This  doctrine  had  sunk  deep  into  the  popular 
mind. 

Before  the  adoption  of  the  federal  constitution,  Judge 
Wilson  and  Gouverneur  Morris  had  argued  the  great  case  of 
the  Bank  of  North  America  before  the  legislature  of  Penn- 
sylvania. Morris  said :  "  They  [the  representatives]  knew 
that  the  boasted  omnipotence  of  legislative  authority  is  but 
a  jingle  of  words.  In  the  literal  meaning  it  is  impious.  And 
whatever  interpretation  lawyers  may  give,  freemen  must  feel 
it  to  be  absurd  and  unconstitutional.  Absurd  because  laws  . 
cannot  alter  the  nature  of  things;  unconstitutional  because 
the  constitution  is  no  more  if  it  can  be  changed  by  the  legisla-- 
turel*  The  judges  in  Rhode  Island  had  set  aside  an  act  of 
the  legislature  as  unconstitutional.  In  1788  and  1793  the 
court  of  appeals  in  Virginia  had  done  the  same  thing.  The 
power  of  the  highest  court  to  set  aside  such  acts  was  recog- 
nized in  New  Hampshire  soon  after  the  adoption  of  the 
written  constitution  of  1784.  From  1790  to  1799  they  were 
repeatedly  declared  void  by  the  highest  court,  and  sometimes. 
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by  inferior  tribunals.  Jeremiah  Mason  began  practice  in 
New  Hampshire  in  1791.  With  characteristic  humor  he  thus 
^describes  the  manner  in  which  two  statutes  of  the  state  were 
set  aside,  one  by  a  justice  of  the  peace  and  the  other  "  by 
the  inferior  court  of  common  pleas." 

In  his  autobiography,  Mason  says  :  "  At  this  time  the  leg- 
islature was  in  the  practice  of  frequently  interfering  with  the 
business  of  the  courts  by  granting  new  trials  and  prescrib- 
ing special  rules  for  the'  trial  of  a  particular  action.  A 
ludicrous  instance  of  the  exercise  of  this  sovereign  power 
occurred  early  in  my  practice  at  Westmoreland.  A  poor 
man  was  accused  of  having  stolen  two  small  pigs  of  a  neigh- 
bor, who  applied  at  my  office  for  a  prosecution  for  larceny. 
Doubting  whether  the  taking  of  the  pigs  under  the  circum- 
stances amounted  to  stealing,  one  of  my  students,  to  whom 
in  my  absence  the  application  was  made,  advised  to  an 
action  of  trover ;  this  was  commenced,  in  which  the  two 
pigs  were  alleged  to  be  of  the  value  of  one  dollar.  The 
■  deputy  sheriff,  in  serving  the  writ,  finding  nobody  at  the 
defendant's  cottage,  left  the  summons  safely  placed  between 
the  door  and  sill,  which  the  plaintiff,  living  near,  saw  done. 
As  soon  as  the  sheriff  was  out  of  sight  the  plaintiff  went 
and  stole  away  the  summons.  Unluckily  for  him,  this  was 
seen  by  a  person  at  a  distance.  The  action  was,  of  course, 
defaulted,  and  the  first  news  the  defendant  had  of  it  was  an 
execution.  He  made  a  great  outcry,  and  soon  ascertained 
that  the  summons  had  been  stolen.  He  came  to  me  with  his 
complaint,  and  I  offered  him  to  have  the  judgment  and  exe- 
cution cancelled,  and  to  let  him  have  a  trial  for  the  pigs. 
This  he  rejected  with  contempt,  and  forthwith  applied  to  the 
legislature,  then  in  session,  for  a  remedy  for  his  grievance. 
The  legislature,  without  notice  to  the  opposite  party,  imme- 
diately passed  an  act  directing  the  magistrate  to  cite  the 
plaintiff  before  him,  set  aside  the  default  and  try  the  action, 
and  to  allow  to  either  party  an  appeal.  The  plaintiff  was 
cited,  and  I  appeared  for  him,  and  denied  the  power  of  the 
legislature  to  pass  the  act,  and  went  into  an  argument  on  the 
constitutional  restraints  of  the  legislative  power.     This  was 

Digitized  by  VjjOOQIC 


THE  DARTMOUTH  COLLEGE  CAUSES.  79 

answered  by  the  opposing  counsel  by  portraying  the  auda- 
ciousness of  the  attempt  of  an  inferior  magistrate  to  ques- 
tion the  power  of  the  supreme  legislature.  But  the  justice, 
having  been  an  officer  in  the  Revolutionary  army,  and  being 
desirous  of  sustaining  his  reputation  for  courage,  which 
stood  high,  promptly  pronounced  the  act  utterly  void,  and 
refused  to  obey  it.  An  appeal  was  claimed  and  disallowed, 
the  justice  saying  that,  as  the  whole  proceeding  was  void, 
he  had  no  rightful  power  to  record  a  judgment  or  grant  an 
appeal.  Thus  ended  the  first  act  of  the  farcical  drama.  The 
defendant,  nothing  discouraged  by  his  ill  luck,  obtained  from 
the  sovereign  legislature,  at  its  next  session,  an  act  directing 
the  court  of  common  pleas  to  try  the  defaulted  action. 
There  the  parties  again  met,  and,  after  due  argupientation 
and  deliberation  had,  that  court  determined  they  would  do 
nothing  with  it.  By  this  time  the  pig  action  had  gained 
extensive  notoriety,  and  tended  much  to  bring  such  special 
acts  of  the  legislature,  interfering  with  the  regular  course  of 
the  courts  of  law,  into  ridicule  and  deserved  contempt." 

Whether  the  constitution  conferred  upon  the  courts  the 
power  to  set  aside,  as  unconstitutional,  the  laws  passed  in 
violation  of  its  provisions,  was  considered  by  the  federal 
convention.  There  were  dissenting  voices,  it  is  true,  but  the 
most  eminent  of  its  members  treated  the  power  as  unques- 
tionable. Hamilton  demonstrated  the  existence,  necessity, 
and  propriety  of  this  power  in  the  '  Federalist,'  and  particu- 
larly in  No.  78,  published  June  17  and  20,  1788.  Judge 
Wikon  did  the  same.  (See  i  Wilson's  Works,  460,  463.) 
Judges  of  the  Supreme  Court,  sitting  at  the  circuit,  confirmed 
this  view;  and  some  of  them  had  reiterated  it  in  their 
opinions,  delivered  from  the  supreme  bench  without,  so  far 
as  we  now  recollect,  a  single  dissenting  voice,  though  there 
were  undoubtedly  able  men  who  thought  othei-wise. 

It  is  no  wonder,  then,  that  Marshall  regarded  the  point 
clear  and  unquestionable,  or  that  the  court  decided  it  had 
no  jurisdiction,  and  ordered  the  rule  discharged. 

The  most  extraordinary  features  of  the  case  are  the  extra- 
judicial character  of  nearly  four-fifths  of  the  opinion,  and 
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the  striking  similarity  in  the  conduct  of  its  author  and  that 
of  Story  in  Ex  parte  Christy,  to  which  we  have  already 
referred.  In  both  cases  the  personal  feelings  of  the  judges 
were  strongly  enlisted ;  in  both  it  was  self-evident  that  the 
court  had  no  jurisdiction;  in  both,  on  that  question,  the 
opinions  were  brief;  and,  in  both,  they  went  out  of  their  way 
and  attempted  to  decide  what  the  law  was  on  a  variety  of 
most  important  questions  not  before  the  court ;  both  had  a 
purpose  in  adopting  this  censurable  course,  and  their  emi- 
nence cannot  make  wrong  right. 

Marshall's  nature  was  robust;  he  compelled  argument, 
listened  patiently,  and  weighed  with  care,  but  was  never 
given  to  sentimental  delicacy  in  the  discharge  of  his  judicial 
duties ;  as  we  have  already  seen,  he  had  participated  in  the 
decision — whether  at  the  summons  of  Story,  or  of  his  own 
motion,  does  not  appear — upon  a  most  important  question 
of  constitutional  law  when  no  cause  was  before  the  court; 
he  had  failed  to  rebuke  his  great  friend  and  admirer,  Wirt, 
who  sought  his  opinion,  before  he  instituted  his  suit,  in  favor 
of  the  Cherokee  Nation.  Wirt,  it  is  true,  had  taken  the 
opinion  of  such  jurists  as  Chancellor  Kent,  Webster,  Spencer,, 
and  other  lesser  luminaries,  who  were  supposed  to  know  a 
little  something  of  the  law ;  but  it  was,  of  course,  infinitely 
more  important  for  him  to  know  beforehand  the  opinion  of 
the  chief  justice,  and  especially  when  it  was  almost  certain 
that  his  opinion  upon  such  a  question  would  be  adopted  by 
a  majority  of  the  court.  It  would  simplify  practice  much 
and  lessen  the  labors  of  the  profession  if  all  lawyers  could 
know  before  they  instituted  their  causes  how  the  court 
would  decide  them.  Lord  Mansfield,  whom  Marshall  ad- 
mired, had  strict  notions  upon  the  subject.  In  Rex  v.  Earl 
Ferrers  (i  Burrow,  633),  when  the  Earl  came  to  Westminster 
Hall  he  sent  a  message  to  the  chief  justice,  desiring  to  speak 
with  him,  but  Lord  Mansfield  bid  the  messenger  tell  his 
Lordship,  "  That  when  an  Affair  was  depending  before  the 
Court,  He  could  not  speak  with  any  Body  about  it,  but  in 
Courtr 

In  Marbury  v.  Madison,  Marshall  treats  the  case  as  one  of 
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** peculiar  delicacy/'  and  says:  "At  first  view"  it  might  "be 
considered  by  some  as  an  attempt  to  intrude  into  the  cabi- 
net, and  to  intermeddle  with  the  prerogatives  of  the  execu- 
tive ;"  and  in  this  he  was  clearly  right.  In  this  case  he  was 
reviewing,  as  a  judge,  the  legal  effect  of  his  acts,  and  what 
he  had  omitted  to  do  when  a  member  of  the  cabinet.  It 
puts  any  judge  in  a  delicate  position  when  he  attempts  to 
decide  questions  not  before  him,  and  especially  where  the 
personal  relations  were  of  such  an  extraordinary  and  pecu- 
liar character  as  in  this  case. 

Marbury  and  Madison  were  the  John  Doe  and  Richard 
Roe  of  the  ejectment;  the  real  issue  was  between  John 
Marshall  and  Thomas  Jefferson — a  trial  of  strength  in  their 
new  positions.  The  bulk  of  the  opinion  was  a  discourse 
upon  government,  addressed  by  one  Virginia  politician  to 
another;  a  lecture  to  the  new  president  upon  the  duties  of 
his  office ;  a  horn-book  for  the  guidance  of  the  inferior  courts 
in  compelling  the  president,  through  his  "  head  clerk,"  to 
obey  their  order  when  an  application  for  that  purpose  should 
be  made  to  them.  In  Cohens  v.  Virginia,  Judge  Marshall 
repudiated  a  portion  of  what  he  termed  the  '^ dicta''  in  this 
opinion. 

The  death  of  Hamilton  in  1 804  left  Marshall  the  only  great 
leader  spared  from  the  shipwreck  which  engulfed  his  politi- 
cal associates,  and  he  drifted,  though  at  first  slowly,  further 
into  the  Hamiltonian  current.  In  later  life,  after  he  came 
under  the  combined  influence  of  Pinkney,  Story,  and  Web- 
ster, these  views  of  Marshall  were  much  intensified.  We 
have  before  adverted  to  the  close  relations  which  existed 
between  Story  and  Marshall  and  the  reciprocal  influence 
they  had  over  each  other;  that  of  Webster  assumed  a 
different  form  and  operated  through  another  channel.  Mar- 
shall did  not  even  know  Webster  till  after  he  read  his  speech 
of  June  10,  181 3.  He  regarded  him  as  a  statesman  and  a 
ver}'  able  man,  but  never,  even  after  the  struggle  between 
these  two  Titans  in  BuUard  v.  Bell,  as  the  equal  of  Pinkney, 
whom  he  always  declared  *'  the  greatest  man  and  the  most 
luminous  reasoner"  he  had  ever  seen  in  a  court  of  justice. 

6 
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Webster  won  upon  him  by  his  ponderous  power,  through 
Story,  and  by  his  course  in  relation  to  the  court.  When  thi 
attempt  was  made,  in  1826,  to  repeat  what  transpired  unde 
Adams  when  the  judiciary  bill  was  passed  and  the  appoint 
ments  made,  Webster,  in  his  confidential  note  to  Jeremial 
Mason,  of  May  2,  1826,  says :  "  In  looking  out  for  men  to  fil 
these  places,  a  very  honest  and  anxious  desire  is  felt,  I  believe 
to  find  men  who  coTicurin  the  leading  decisions  of  the  Supreme 
Court.  If  any  error  be  committed  on  that  point  it  will  be 
through  misinformation."  This  statement  carries  its  own 
comment.  It  is  obvious  what  decisions  Webster  had  in  mind. 
We  know  how  this  sentiment  pervaded  the  bench,  and  how, 
in  consequence,  Duvall  endured  so  much  discomfort,  and  held 
his  place,  against  his  own  wishes,  until  he  ascertained  that 
he  could,  in  effect,  name  his  successor. 

It  has  been  suggested  that  Marshall  dissented  from  the 
decision  in  Terrett  v.  Taylor,  9  Cranch,  43.  We  do  not  so 
understand  it. 

Story,  who  of  all  men  was  in  a  situation  to  know  the  facts, 
in  1828,  said:  "Few  decisions  upon  constitutional  questions 
have  been  made  in  which  he  [Marshall]  has  not  delivered 
the  opinion  of  the  court ;  and  in  these  few  the  duty  devolved 
upon  others  to  their  own  regret,  either  because  he  did  not 
sit  in  the  cause,  or  from  motives  of  delicacy  abstained  from 
taking  an  active  part. 

"  If  we  do  not  mistake,  there  is  but  a  single  case  in  which 
his  judgment  is  known  to  have  differed  from  that  of  the  court 
upon  any  point  of  constitutional  law.  That  case  was  Ogden 
v.  Saunders,  decided  at  the  last  term  of  the  court,  which 
involved  the  question  of  the  constitutionality  of  an  insolvent 
law,  which  was  passed  antecedently  to  the  formation  of  a 
contract  and  discharged  its  obligation." 

We  may  remark  here  that  not  long  after  the  decision  in 
Ogden  V.  Saunders,  Mr.  Webster,  in  a  conversation  with  Mr. 
Choate  in  relation  to  that  in  Trustees  v.  Woodward,  said, 
with  his  characteristic  simplicity  and  impressive  force :  "  There 
was  a  point  which  lay  upon  the  surface  of  that  case,  neither 
taken  by  counsel  nor  considered  by  the  court.    If  it  had 
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been  properiy  presented  the  decision  would  probably  have 
been  the  other  way."  We  give  the  statement  as  we  have  it 
from  a  member  of  the  profession,  whose  personal  relations 
with  Choate  and  one  of  the  leading  trustees  were  peculiarly 
intimate,  and  to  whom  Choate  repeated  it. 

Marshall  adhered  to  the  last  to  his  opinion  in  the  college 
case.  In  his  letter  to  Story  of  July  31,  1833,  in  relation  to 
the  case  of  Dr.  Allen  against  the  treasurer  of  Bowdoin  Col- 
lege, which  we  have  considered  in  a  previous  paper,  he  says : 
"  I  have  received  the  paper  containing  your  opinion  in  the 
very  important  case  of  Allen  v.  McKean.  It  is  impossible 
a  subject  could  have  been  brought  before  you  on  which  you 
are  more  completely  au  fait.  It  would  seem  as  if  the  state 
legislatures  (many  of  them  at  least)  have  an  invincible  hos- 
tility to  the  sacredness  of  charters.  From  this  paper  I  should 
conjecture  that  this  case  will  proceed  no  further."  *  * 
2  Life  Story,  1 50. 

A  previous  paper  shows  that  when  this  letter  was  written 
the  great  Bridge  case  had  been  before  the  Supreme  Court 
for  years,  and  that  Story  had  written  out  his  opinion  and 
submitted  it  to  Jeremiah  Mason  for  his  inspection  and  revision 
nearly  twenty  months  before. 

We  pass  by  the  chaotic  mass  of  contradictory  opinions  in 
relation  to  the  powers  conferred  by  the  constitution  over 
admiralty  causes,  etc. 

In  Sturges  v.  Crowninshield,  Marshall  was  compelled  by 
the  necessities  of  his  position,  as  well  as  by  his  natural  con- 
victions, to  adopt  the  middle  ground  between  the  doctrine  of 
Johnson  and  Livingston  on  the  one  hand  and  Washington 
on  the  other,  in  relation  to  the  power  of  the  states  over 
bankruptcies. 

In  Gibbons  v.  Ogden  he  struck  out  the  key-stone  of  the 
arch  on  which  that  very  able  constitutional  lawyer,  Professor 
Pomeroy,  rests  his  "  national "  theory,  by  saying :  *'  As  pre- 
liminary to  the  very  able  discussions  of  the  constitution 
which  we  have  heard  from  the  bar,  and  as  having  some  influ- 
ence on  its  construction,  reference  has  been  made  to  the 
political  situation  of  these  states  anterior  to  its  formation. 
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It  has  been  said  that  they  were  sovereign,  were  completely 
independent,  and  were  connected  with  each  other  only  by  a 
league.     This  is  tnu'' 

Chief  Justice  Ellsworth  was  a  leading  member  of  the  fed- 
eral convention.  On  September  26,  1787,  he  and  his  col- 
league, Sherman,  addressed  a  communication,  in  the  nature  of 
a  report,  to  the  governor  of  Connecticut  They  said :  "  The 
restraint  on  the  legislatures  of  the  several  states,  *  *  » 
impairing  the  obligation  of  contracts  by  ex  post  facto  laws, 
was  thought  necessary  as  a  security  to  commerce,  in  which 
the  interest  of  foreigners,  as  well  as  the  citizens  of  different 
states,  may  be  affected."  The  phraseology  used  shows  that 
they  understood  the  obligation  clause  to  mean  in  civil  causes 
what  the  ex  post  facto  clause  meant  in  criminal.  The  de- 
bates in  the  federal  convention  from  which  we  have  quoted 
show  that  this  was  the  interpretation  put  upon  the  clause  at 
the  time  by  the  convention.  In  Ogden  v.  Saunders,  Mar- 
shall held  the  opposite,  but  was  overruled  by  a  majority  of 
the  court.  The  doctrine  of  the  majority  has  since  been 
affirmed  in  1872,  in  Walker  v.  Whitehead,  in  the  following 
emphatic  language :  "  The  act  is  not  an  ex  post  facto  law 
only  because  that  phrase,  in  its  legal  sense,  is  confined  to 
crimes  and  their  punishment. 

"  The  constitution  of  the  United  States  declares  that  no 
state  shall  pass  any  'law  impairing  the  obligation  of 
contracts.' 

"  These  propositions  may  be  considered  consequent  axioms 
in  our  jurisprudence : 

"  The  laws  which  exist  at  the  time  and  place  of  the  mak- 
ing of  a  contract,  and  where  it  is  to  be  performed,  enter  into 
and  form  a  part  of  it.  This  embraces  alike  those  which 
affect  its  validity,  construction,  discharge,  and  enforcement. 
*  *  *  The  ideas  of  validity  and  remedy  are  inseparable,, 
and  both  are  parts  of  the  obligation  which  is  guaranteed  by 
the  constitution  against  impairment : 

"  The  obligation  of  a  contract  '  is  the  law  which  binds  the 
parties  to  perform  their  agreement : ' 

"Any  impairment  of  the  obligation  of  a  contract — ^the 
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degree  of  impairment  is  immaterial — is  within  the  prohibition 
of  the  constitution." 

But  unless  some  limitation  is  imposed  upon  the  broad 
terms  used  in  these  two  cases  from  which  we  have  quoted,  a 
singular  result  might. follow.  The  law  of  the  place,  whether 
statutory  or  otherwise,  whatever  it  may  be,  by  the  rule  stated, 
enters  into  the  obligation  of  the  contract.  A,  for  a  pecuniary 
consideration,  might  contract  with  B,  with  every  possible 
formality  of  which  the  legal  mind  could  conceive,  tq  murder 
C.  By  the  express  terms  of  the  contract  he  might  be  entitled 
to  receive  his  compensation.  He  might  bring  his  suit,  but 
he  could  not  recover  because  the  law  of.  the  land,  whether 
written  or  unwritten,  stepped  in  at  the  formation  of  the  con- 
tract and  annulled  the  binding  force  of  its  express  and 
positive  terms. 

If  the  college  charter  was  a  contract,  it  was  a  British  con- 
tract, antedating  the  constitution  itself,  and  every  principle 
of  British  law,  applicable  to  the  subject,  which  existed  at  the 
time,  entered  into  it  or  its  obligation.  If  the  proviso  had 
been  written  into  the  charter  that  Parliament — the  two  legfis- 
lative  branches  of  the  government — might  alter,  amend  or 
repeal  that  charter  at  their  pleasure,  this  provision  would 
have  had,  to  say  the  least,  as  much  binding  force  as  any 
other  in  the  instrument.  If  such  a  proviso  had  been  written 
in,  in  1769,  would  the  adoption  of  the  obligation  clause,  in 
1788,  have  blotted  it  out  of  the  charter?  And  yet,  so  far  as 
the  law  of  Great  Britain  was  concerned,  such  a  clause  would 
have  been  waste  paper.  The  legal  effect  of  the  charter 
was  precisely  the  same,  whether  this  proviso  was  inserted  or 
omitted.  The  foundation  principle  upon  which  the  whole 
stnicture  of  English  law  and  government  rests,  is  thus  forcibly 
stated  by  Story :  "  Even  in  England,  where  the  principles  of 
civil  liberty  are  cherished  with  uncommon  ardor,  and  private 
justice  is  administered  with  a  pure  and  elevated  independence, 
the  acts  of  Parliament  are,  by  the  very  theory  of  the  govern- 
ment, in  a  legal  sense ^  omnipotent.  They  cannot  be  gainsayed 
or  overruled. 
"  They  form  the  law  of  the  land,  which  controls  the  pre- 
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rogative,  and  even  the  descent,  of  the  crown  itself,  and  may 
take  away  the  life  and  property  of  the  subject  without  trial 
and  without  appeal." 

The  ready  answer  to  the  supposed  difficulty  would  seem 
to  be  that  such  a  case  or  purpose  never  entered  the  minds  of 
the  framers  of  the  constitution,  or  of  the  people  when  they 
adopted  it ;  but  Marshall,  in  Trustees  v.  Woodward,  con- 
cedes that  this  is  also  true  in  respect  to  the  doctrine  adopted 
by  him,  and  holds  that  it  is  for  those  who  deny  it  or  its  appli- 
cation, to  go  further,  and  show  if  it  had  been  brought  to 
their  attention  they  would  have  rejected  it.  How,  before 
what  tribunal,  and  by  what  evidence,  can  this  be  shown? 
Such  a  rule  makes  a  question  of  constitutional  law  of  tran- 
scendent importance  depend  upon  a  Yankee's  "  guess  "  as  to 
what  a  mere  question  of  fact  was. 

But  a  great  change  in  the  current  prefigured  by  the 
revolt  of  a  majority  of  the  judges,  in  Ogden  v.  Saunders, 
from  the  domination  of  Marshall  and  Story  was  to  come. 
The  decisions  in  the  great  cases  of  the  Mayor,  etc.,  of  New 
York  V.  Miln  (ii  Pet.  1O2),  Briscoe,  etc.,  v.  The  Bank,  etc., 
of  Kentucky  (11  Pet.  257),  and  Charles  River  Bridge  v.  War- 
ren Bridge  (11  Pet.  420),  were  second  in  their  importance 
only  to  the  action  of  the  federal  convention  in  creating  the 
constitution.  They  had  been  argued  with  great  ability  before 
Marshall,  and  had  been  carefully  considered  by  him.  In  his 
opinion  the  state  laws  in  question  were  in  violation  of  the 
federal  constitution,  and,  therefore,  void.  The  same  causes 
were  reargued  before  his  successor,  and  held  valid. 

The  decision  in  the  case  of  The  Mayor  v.  Miln,  aided  by 
that  in  Wilson  v.  Blackbird  Creek  Company,  smoothed  the 
way  for  that  in  Gilman  v.  Philadelphia,  in  which  a  majority 
of  the  court  made  a  dissenting  opinion  of  Taney  the  law, 
and  overturned  one  of  the  foundation  principles  of  Gibbons 
v.  Ogden. 

The  decision  in  the  second  case  is  especially  noticeable 
for  a  reason  to  which  no  reference  has  been  made.  The 
corporation  in  that  case  was  a  bank,  created  and  owned 
entirely  by  the  state  of  Kentucky.     It  came  fully  within  the 
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remarkable  definition  of  a  "  public  corporation "  given  by 
Story,  in  Allen  v.  McKeen,  to  wit,  one  where  the  "  whole  inter- 
ests and  franchises  are  the  exclusive  property  and  domain  ** 
of  the  state,  for  he  says  in  his  opinion  in  Briscoe's  case :  "  It  is 
clear  that  the  bank  was  a  mere  artificial  body  or  corporation, 
created  for  the  sole  benefit  of  the  state,  and  in  which  no 
other  person  had  or  could  have  any  share  or  interest."  He 
then  went  on  to  hold  that "  the  act  of  Kentucky  establishing 
this  bank  was  unconstitutional  and  void,"  and  that  the  state 
could  not  confer  upon  such  a  corporation  the  power  to  issue 
bank  bills. 

If  these  two  opinions  are  well*^founded,  either  the  fathers 
must  have  been  the  most  unfortunate  of  men  in  the  use  of 
language,  or  their  great,  if  not  paramount,  purpose  must 
have  ht^n^  first,  to  render  it  almost  impossible  for  a  state  to 
give  legal  existence  to  a  public  corporation  **m  the  strict 
sense;"  and,  second,  if  perchance  such  an  artificial  person 
should  struggle  into  existence,  to  cut  down  its  powers  to  the 
lowest  limit,  for  the  principle,  if  sound,  does  not  stop  with 
the  prohibition  against  the  issue  of  bank  bills.  If  such  was 
their  purpose,  it  is  incredible  that  they  should  not  have  mani- 
fested it  in  the  plainest  and  most  unequivocal  terms.  There 
is  not  a  shred  of .  history  or  a  word  in  the  debates  that 
affords  any  warrant  for  such  an  inference.  The  probabilities 
are  millions  to  one  that  no  such  definition  or  distinction,  or 
any  thought  of  either,  ever  occurred  to  the  mind  of  any 
member  of  the  convention. 

We  have  already  commented  upon  the  great  departure  in 
the  case  of  Charles  River  Bridge  v.  Warren  Bridge,  from  the 
construction  put  upon  the  "  obligation  clause  "  in  Fletcher  v. 
Peck  and  the  College  cases. 

In  1835  the  language  of  the  constitution  was  precisely 
what  it  was  in  1837,  but  as  names  and  forms  cannot  change 
substance  in  these  two  years,  we  lived  under  two  materially 
different  constitutions.  These  decisions,  in  1837,  filled  Story 
with  alarm.  The  truth  is  thus  pithily  stated  by  his  son: 
"The  fact  that,  in  the  only  three  constitutional  questions 
which  came  before  the  court  this  session,  my  father  found 
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himself  compelled  to  deliver  dissentient  opinions,  indicates 
very  plainly  that  the  constitutional  views  of  himself  and 
Marshall  differed  from  those  entertained  by  a  majority  of  his 
present  brethren  upon  the  bench.  *  *  *  My  father  now 
became  convinced  that  a  new  era  had  come,  and  that  with 
the  spirit  which  now  animated  the  court  he  could  not  hope 
to  agree  with  them  upon  constitutional  points.  His  position 
was,  therefore,  rendered  somewhat  embarrassing,  and  he  was 
very  desirous  to  resign  his  office."  *  *  *  2  Life  of 
Story,  271. 

Story  himself  says,  in  his  letter  to  Harriet  Martineau,  of 
April  7,  1837:  "I  am  the  last  of  the  old  race  of  judges. 
I  stand  their  solitary  representative  with  a  pained  heart  and 
a  subdued  confidence.  So  you  remember  the  story  of  the 
last  dinner  of  a  club  who  dined  once  a  year  ?  I  am  in  the 
predicament  of  the  last  survivor."     lb.  277. 

In  his  letter  to  Judge  McLean,  of  May  10,  1837,  Stor>' 
says :  "  There  will  not,  I  fear,  ever  in  our  day  be  any  case 
in  which  the  law  of  a  state  or  of  Congress  will  be  declared 
unconstitutional;  for  the  old  constitutional  doctrines  are 
fast  fading  away,  and.  a  change  has  come  over  the  public 
mind  from  which  I  augur  little  good.  Indeed,  on  my  return 
home  I  came  to  the  conclusion  to  resign."     lb.  272. 

In  his  letter  of  April  12,  1845.  Story  writes  to  his  old 
friend  Bacon :  "  I  have  long  been  convinced  that  the  doc- 
trines and  opinions  of  the  old  court  were  daily  losing  ground, 
and  especially  those  on  great  constitutional  questions.  New 
men  and  new  opinions  have  succeeded.  The  doctrines  of  the 
constitution,  so  vital  to  the  country,  which  in  former  times 
received  the  support  of  the  whole  court,  no  longer  maintain 
their  ascendancy.  I  am  the  last  member  now  living  of  the 
old  court,  and  I  cannot  consent  to  remain  where  I  can  no 
longer  hope  to  see  those  doctrines  recognized  and  enforced." 
*  *  *  "I  am  persuaded  that  by  remaining  on  the  bench 
I  could  accomplish  no  good  either  for  myself  or  for  my 
country."     lb.  527-28. 

In  another  paper  we  quoted  from,  and  commented  upon, 
certain  peculiarities  in  the  opinions  in  Fletcher  v.  Peck.     It 
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TTould  seem  that  five,  at  least,  of  the  grounds  upon  which 
Marshall  put  the  decision  originated  not  with  him,  but  the 
counsel.  The  argument  of  the  counsel  for  the  defence  upon 
two  of  these  points  is  thus  reported  by  Judge  Cranch 
(p.  123):  "The  legislature  of  Georgia  could  not  revoke  a 
grant  once  executed.  It  had  no  right  to  declare  the  law 
void;  that  is  the  exercise  of  a  judicial,  not  a  legislative, 
function.  It  is  the  province  of  the  judiciary  to  say  what 
the  law  w,  or  what  it  was.  The  legislature  can  only  say 
what  it  shall  be. 

"  The  legislature  was  forbidden  by  the  constitution  of  the 
United  States  to  pass  any  law  impairing  the  obligation  of 
contracts.  A  grant  is  a  contract  executed,  and  it  creates  also 
an  executory  contract,  which  is,  that  the  grantee  shall  con- 
tinue to  enjoy  the  thing  granted  according  to  the  terms  of 
the  grant" 

The  opinion  of  Marshall  certainly  adds  nothing  to  the 
clearness  and  force  of  these  positions.  But  he  apparently 
originated  and  coupled  with  them  the  points  in  relation  to 
ex  post  facto  laws,  bills  of  attainder,  and  estoppel. 

If  a  grant,  which  Webster,  in  the  Charles  River  Bridge 
case,  says  is  a  donation,  creates  by  implication  a  valid  execu- 
tory contract  that  the  grantee  shall  enjoy  this  grant  without 
impairment,  or  that  the  party  of  the  first  part  shall  not  re- 
assert the  right  of  a  grantor,  the  grantee  is  entitled  to  redress 
for  the  damages  to  which  he  may  be  put  by  a  breach  of  that 
implied  contract  by  the  grantor.  Does  the  phrase  "  implied 
contract "  mean  implied  covenant ;  if  not,  what  is  the  form  of 
the  remedy  ?  If  the  title  enures  to  the  legislative  grantee  by 
estoppel,  how  can  he  recover  for  the  loss  of  a  title  which  he 
has  not  lost,  and  which,  being  vested,  is  so  protected  by  the 
federal  constitution  that  it  can  neither  be  taken  away  nor 
impaired?  The  idea  of  such  a  contract  and  estoppel  is 
irreconcilable. 

This  was  a  suit  at  law,  and  not  a  proceeding  on  the  equity 
side  of  the  court.  From  the  language  used,  the  context, 
and  the  general  drift  of  this  branch  of  the  opinion,  it  is 
hardly  within  the  range  of  possibilities  that  Marshall  referred. 
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in  his  opinion  in  Fletcher  v.  Peck,  to  what  is  now  known  as 
equitable  estoppel,  and  which  was  almost,  if  not  entirely^ 
unknown  in  suits  at  law  when  that  case  m^sls  decided. 

Chief  Justice  Perley,  in  Horn  v.  Cole,  5 1  N.  H.  287,  states 
with  great  force  and  clearness  the  character  of,  and  distinction 
between,  legal  and  equitable  estoppels.  He  says:  "The 
ground  on  which  a  party  is  precluded  from  proving  that  his 
representations  on  which  another  has  acted  were  false  is,  that 
to  permit  it  would  be  contrary  to  equity  and  good  conscience. 
This  has  sometimes  been,  called  an  equitable  estoppel^  because 
the  jurisdiction  of  enforcing  this  equity  belonged  originally 
and  peculiarly  to  courts  of  equity,  and  does  not  appear  to 
have  been  familiarly  exercised  at  law  until  within  a  com- 
paratively recent  date ;  and,  so  far  as  relates  to  suits  at  law 
affecting  the  title  to  land,  I  understand  that  in  England  ami 
in  some  of  the  United  States  the  jurisdiction  is  still  confined 
to  courts  of  equity."     *     *     ♦ 

"  So  in  a  writ  of  entry :  by  the  technical  rules  of  law,  if 
the  demandant  proves  seizin  in  himself,  and  disseizin  by  the 
tenant  within  the  time  of  limitation,  he  is  entitled  to  judg- 
ment ;  but  if  the  demandant,  having  a  dormant  title  to  the 
land  demanded,  concealed  his  title  and  encouraged  the  tenant 
to  purchase  from  another,  he  is  not  allowed  in  our  practice 
to  set  up  his  legal  title,  because  it  would  be  contrary  to 
equity  and  good  conscience. 

"  It  thus  appears  that  what  has  been  called  an  equitable 
estoppel,  and  sometimes  less  properly  an  estoppel  in  pais^ 
is  properly  and  peculiarly  a  doctrine  of  equity  originally 
introduced  there  to  prevent  a  party  from  taking  a  dishonest 
and  unconscientious  advantage  of  his  strict  legal  rights— 
though  now  with  us,  like  many  other  doctrines  in  equity, 
habitually  administered  at  law.  But  formerly  the  practice 
was  different,  and  suits  at  law,  the  courts  being  unable  to 
give  effect  to  this  equity,  were  often  enjoined  where  the 
party  insisted  on  his  rights  at  law,  contrary  to  the  equitable 
doctrine. 

"  It  would  have  a  tendency  to  mislead  us  in  the  present 
inquiry,  as  there  is  reason  to  suspect  that  it  has  sometimes 
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misled  others,  if  we  should  confound  this  doctrine  of  equity 
with  the  legal  estoppel  by  matter  in  pais.  The  equitable 
estoppel  and  legal  estoppel  agree  indeed  in  this,  that  they 
both  preclude  from  showing  the  truth  in  the  individual  case. 
The  grounds,  however,  on  which  they  do  it  are  not  only 
different,  but  directly  opposite."     *     ♦     * 

"  Legal  estoppels'  exclude  evidence  of  the  truth  and  the 
equity  of  the  particular  case«to  support  a  strict  rule  of  law 
on  grounds  of  public  policy. 

"  Equitable  estoppels  are  admitted  on  exactly  the  opposite 
ground  of  promoting  the  equity  and  justice  of  the  individual 
case  by  preventing  a  party  from  asserting  his  rights  under  a 
general  technical  rule  of  law,  when  he  has  so  conducted 
himself  that  it  would  be  contrary  to  equity  and  good  con- 
science for  him  to  allege  and  prove  the  truth." 

The  probabilities  are  but  little  stronger  that  Marshall 
referred  to  the  technical  estoppels  of  the  law.  They  were 
universally  recognized  at  that  time  as  odious,  were  strictly 
construed,  and  never  favored.  A  seal  does  not  necessarily 
estop  him  who  seals.  That  a  grantor  may  estop  himself  by  a 
solemn  admission  of  fact,  or  bind  himself  by  an  executory 
agreement  embodied  in  a  sealed  instrument,  was  as  well 
known  then  as  now,  and  it  is  entirely  immaterial  whether  the 
deed  was  a  warranty,  release,  or  quit-claim ;  but  the  naked 
grant  had  no  such  effect.  Some  have  supposed  that  Mar- 
shall meant  to  assert  the  principle  that  there  was  an  implied 
warranty  of  title  alike  in  sales  of  personal  and  real  estate. 
It  is  the  generally  recognized  American  rule,  at  the  present 
time,  that  the  seller^of  a  chattel,  if  in  possession^  but  not  other-- 
™^,  warrants,  by  implication,  that  the  title  is  in  him.  It  is 
unnecessary  to  consider  the  numerous  exceptions  to  this 
nile,  and  limitations  upon  it.  Even  in  this  qualified  form  it 
was  not  the  settled  rule,  either  in  this  country  or  Great 
Britain,  when  Marshall  wrote  his  opinion ;  and  even  this  rule; 
to  use  the  emphatic  language  of  Professor  Parsons,  "  must 
he  confined  to  sales  of  chattels.  In  the  sale  of  real  estate  by 
deed  there  are  no  implied  warranties."  The  language  used 
seems  rather  to  convey  the  idea  of  a  contract  raised  by 
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implication,  not  from  within  the  grant,  but  outside  of  it,  as 
•consequence  of  the  fact  that  the  grant,  had  been  made 
order  to  bring  the  instrument  within  the  protection   of  ti 
obligation  clause   which,  as   we  believe,   relates    alone 
executory  contracts. 

A  comparison  of  the  opinions  and  the  position  of  tl 
judges  who  sat  in  Fletcher  v.  Peck  and  Trustees  v.  Wocx 
ward  shows  a  marked  change  in  nine  years. .  Marshall  di 
not,  in  the  College  case,  as  in  the  former,  put  the  decisio 
upon  several,  but  a  single  provision  of  the  constitution.  Th 
positions  that  the  acts  were  void  because  they  were  virtual/ 
bills  of  attainder,  or  ex  post  facto  laws,  the  argument  in  sup 
port  of  which  occupies  so  conspicuous  a  place  in  the  opinioi 
in  Fletcher  v.  Peck,  were  apparently  abandoned,  at  all  event 
they  disappeared,  with  the  position  that  the  state  wa 
estopped.  But  the  implied  contract,  to  which  the  questioi 
of  estoppel  was  mistletoed  in  some  mysterious  way,  stil 
appears.  Singular  as  it  may  seem,  Mr.  Justice  Johnsoi 
descends  from  the  pedestal  of  his  "higher  law" — ^the  highes^ 
ever  heard  of,  that  "which  will  impose  laws  even  on  th< 
Deity" — abandons  his  stout  dissent  from  Marshall,  in  Fletchei 
V.  Peck,  in  relation  to  the  obligation  clause,  and  concurs  in 
the  judgment  in  the  College  case  "  for  the  reasons  stated  by 
the  chief  justice."  Whether  this  was  the  result  of  the  com- 
promise in  Sturges  v.  Crowninshield,  or  in  some  other  case, 
and,  if  so,  how  much  was  saved,  because  "the  minority  thought 
.it  better  to  yield  something  than  risk  the  whole,"  we  have 
no  means  of  knowing. 

[to  be  continued.] 
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V/.   SOME  DISPUTED   QUESTIONS  OF  EVIDENCE^ 

1.      RELEVANCY. 

Sir  J,  F.  Stephen,  in  his  Indian  Evidence  Act  of  1872,  pro- 
poses the  following  rules*  as  to  relevancy : 

'*  Evidence  may  be  given  in  any  suit  or  proceeding  of  the 
existence  or  non-existence  of  every  fact  in  issue,  and  of 
such  other  facts  as  are  hereinafter  declared  to  be  relevant^ 
and  of  no  others. 

'*  Facts  which,  though  not  in  issue,  are  so  connected  with 
a  fact  in  issue  as  to  form  part  of  the  same  transaction,  are 
relevant,  whether  they  occurred  at  the  same  time  and  place^ 
or  at  different  times  and  places. 

"  Facts  which  are  the  occasion,  cause,  or  effect,  immediate 
or  otherwise,  of  relevant  facts,  or  facts  in  issue,  or  which 
afforded  an  opportunity  for  their  occurrence  or  transaction,, 
are  relevant 

"  Any  fact  is  relevant  which  shows  or  constitutes  a  motive 
or  preparation  for  any  fact  in  issue  or  relevant  fact. 

"  Facts  necessary  to  explain  or  introduce  a  fact  in  issue  or 
relevant  fact,  or  which  support  or  rebut  an  inference  sug- 
gested by  a  fact  in  issue  or  relevant  fact,  or  which  establish 
the  identity  of  any  thing  or  person  whose  identity  is  rele- 
vant, or  fix  the  time  or  place  at  which  any  fact  in  issue  or 
relevant  fact  happened,  or  which  show  the  relation  of  parties 
by  whom  any  such  fact  was  transacted,  are  relevant  in  so  far 
as  they  are  necessary  for  that  purpose. 

"  Where  there  is  reasonable  ground  to  believe  that  two  or 
more  persons  have  conspired  together  to  commit  an  offence 
or  an  actionable  wrong,  anything  said,  done,  or  written,  by 
any  one  of  such  persons  in  reference  to  their  common  inten- 
tion, after  the  time  when  such  intention  was  first  entertained 
by  any  one  of  them,  is  a  relevant  fact  as  against  each  of  the 
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persons  believed  to  be  so  conspiring,  as  well  for  the  purpose 
of  proving  the  existence  of  the  conspiracy,  as  for  the  pur- 
pose of  showing  that  any  such  person  was  a  party  to  it. 

"  Facts  not  otherwise  relevant  are  relevant:  (i)  if  they  arc 
inconsistent  with  any  fact  in  issue  or  relevant  fact ;  (2)  if  by 
themselves,  or  in  connection  with  other  facts,  they  make  the 
existence  or  non-existence  of  any  fact  in  issue  or  relevant 
fact  highly  probable  or  improbable. 

"  In  suits  in  which  damages  are  claimed,  any  fact  which 
will  enable  the  court  to  determine 'the  amount  of  damages 
ivhich  ought  to  be  awarded  is  relevant. 

•'  Where  the  question  is  as  to  the  existence  of  any  right 
or  custom,  the  following  facts  are  relevant: 

**{a)  Any  transaction  by  which  the  right  or  custom  in 
question  was  created,  claimed,  modified,  recognized,  asserted, 
or  denied,  or  which  was  inconsistent  with  its  existence ; 

**  {6)  Particular  instances  in  which  the  right  or  custom  was 
claimed,  recognized,  or  exercised,  or  in  which  its  existence 
was  disputed,  asserted,  or  departed  from. 

"  Facts  showing  the  existence  of  any  state  of  mind — ^such 
as  intention,  knowledge,  good-faith,  negligence,  rashness,  ill- 
will,  or  good-will  towards  any  particular  person,  or  showing 
the  existence  of  any  state  of  body  or  bodily  feeling — ^are 
relevant  when  the  existence  of  any  such  state  of  mind  or 
body  or  bodily  feeling  is  in  issue  or  relevant. 

"  Where  there  is  a  question  whether  an  act  was  accidental 
or  intentional,  the  fact  that  such  act  formed  part  of  a  series 
of  similar  occurrences,  in  each  of  which  the  person  doing 
the  act  was  concerned,  is  relevant." 

To  Mr.  Whitworth,  an  English  barrister,  we  are  indebted 
for  the  following  modification  of  Sir  J.  F.  Stephen's  scheme : 

*'Ru/e  I. — No  fact  is  relevant  which  does  not  make  the 
-existence  of  a  fact  in  issue  more  likely  or  unlikely,  and  that 
to  such  a  degree  as  the  judge  considers  will  aid  him  in  decid- 
ing the  issue. 

''Rule  II. — Subject  to  Rule  I,  the  following  facts  are  rele- 
vant: 
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1.  Facts  which  are  part  of,  or  which  are  implied  by,  a  fact 
in  issue;  or  which  show  the  absence  of  what  might  be 
expected  as  a  part  of,  or  would  seem  to  be  implied  by,  a  fact 
in  issue. 

2.  Facts  which  are  a  cause,  or  which  show  the  absence  of 
Trhat  might  be  expected  as  a  cause,  of  a  fact  in  issue. 

3.  Facts  which  are  an  effect,  or  which  show  the  absence  of 
what  might  be  expected  as  an  effect,  of  a  fact  in  issue. 

4.  Facts  which  are  an  effect  of  a  cause,  or  which  show  the 
absence  of  what  might  be  expected  as  an  effect  of  a  cause, 
of  a  fact  in  issue. 

"  Rule  III. — Facts  which  affirm  or  deny  the  relevancy  of 
facts  alleged  to  be  relevant  under  Rule  II  are  relevant. 

'' Rule  IV. — Facts  relevant  to  relevant  facts  are  relevant." 

Sir  J.  F.  Stephen,  in  his  "  Digest  of  the  Law  of  Evidence," 
now  gives  the  following  as  exhibiting  his  final  views,  adopt- 
ing, in  part,  Mr.  Whitworth's  phraseology : 

"Evidence  may  be  given  in  any  action  of  the  existence 
or  non-existence  of  any  fact  in  issue,  and  of  any  fact  rele- 
vant to  any  fact  in  issue,  and  of  no  others.  *  *  *  Facts 
which,  though  not  in  issue,  are  so  connected  with  a  fact  in 
issue  as  to  form  part  of  the  same  transaction  or  subject-mat- 
ter, are  relevant  to  the  fact  with  which  they  are  so  connected. 
*  *  *  Facts,  whether  in  issue  or  not,  are  relevant  to  each 
other  when  one  is,  or  probably  may  be,  or  probably  may 
have  been, 

"  The  cause  of  the  other ; 

"The  effect  of  the  other; 

"  An  effect  of  the  same  cause : 

"  A  cause  of  the  same  effect ; 
or  when  the  one  shows  that  the  other  must  or  cannot  have 
occurred,  or  probably  does  or  did  exist,  or  not;  or  that  any 
fact  does  or  did  exist  or  not,  which  in  the  common  course  of 
events  would  either  have  caused,  or  have  been  caused,  by  the 
other;  provided  that  such  facts  do  not  fall  within  the  exclu- 
sive rules/'  before  stated,  "or  the  exceptions,"  afterwards 
stated. 
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These  exclusions  and  exceptions  are  afterwards  thus  specie 
fied :  "  Similar  but  unconnected  facts.  The  occurrence  of  a 
fact  similar  to,  but  not  specifically  connected  in,  any  of  the 
ways  hereinbefore  mentioned  with  the  facts  in  issue,  is  not 
to  be  regarded  as  relevant  to  the  existence  of  such  facts  except 
in  the  cases  specially  excepted  In  this  chapter."  The  excep- 
tions are : 

"Acts  showing  intention,  good  faith,  etc.; 

"  Facts  showing  system ; 

"  Existence  of  a  particular  course  of  business ; 

"  Acts  showing  that  a  particular  person  assumed  to  be  a 
public  officer." 

To  the  analysis  just  given,  however,  there  are  objections 
which  I  state  in  outline  in  my  forthcoming  work  on  Evidence 
(§  26),  and  which  I  now  expand.  What  is  a  "cause?"  Is 
not  the  term  open  to  at  least  two  divergent  meanings;  and 
does  not  the  value  of  the  analysis  before  us  depend  upon 
our  assuming  one  of  these  definitions  to  be  true,  where  there 
are  many  reasons  to  regard  it  as  untrue?  The  "cause"  of 
a  phenomenon,  according  to  Mr.  Mill,  is  the  sum  of  all  its 
antecedents.  The  objection  to  this,  however,  as  is  shown  by 
Trendelenberg,  in  his  acute  essay  on  this  topic,  is,  that  as  all 
nature  is  interdependent,  everything  thus  becomes  the  cause  of 
everything  else ;  and,  hence,  as  all  things  unite  in  this  lateral 
causation,  all  evidence  is  relevant  to  every  issue,  and  no  issue 
can  be  narrowed  to  any  particular  line  of  evidence.  On  the 
other  hand,  if  we  mean  by  "  cause,"  as  I  have  heretofore 
argued  in  this  Review,  such  an  interposition,  by  a  responsi- 
ble moral  agent,  as  produces  specifically  the  particular 
phenomenon  in  litigation,  then  to  say  that  a  particular  fact  is 
relevant  to  prove  causation  is  assuming  the  very  point  in 
issue,  which  is  whether  the  causation  flowed  from  the  particu- 
lar fact. 

Another  criticism  I  would  venture  on  Sir  J.  F.  Stephen's 
analysis  is,  that  the  distinction  made  by  him  between  "  facts 
in  issue"  and  "facts  relevant  to  facts  in  issue"  cannot  be 
sustained.  An  issue  is  never  raised  as  to  an  evidential  fact; 
the  only  issues  the  law  knows  are  those  which  affirm  or  deny 
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conclusions  from  one  or  more  evidential  facts.  This  is  shown 
by  Sir  J.  F.  Stephen's  own  illustration:  "A,"  he  says,  when 
explaining  the  supposed  distinction,  "is  indicted  for  the 
murder  of  B,  and  pleads  not  guilty.  The  following  facts 
may  be  issued :  the  fact  that  A  killed  B ;  the  fact  that  at  a 
time  when  A  killed  B  he  was  prevented  by  disease  from 
knowing  right  from  wrong;  the  fact  that  A  had  received  from 
B  such  provocation  as  would  reduce  his  offence  to  man- 
slaughter. The  following  facts  would  be  relevant  to  the 
issue :  the  fact  that  A  had  a  motive  for  murdering  B ;  the  fact 
that  A  admitted  that  he  had  murdered  B;  the  fact  that  A 
was,  after  B's  death,  in  possession  of  property  taken  from  B*s 
person."  If  we  scrutinize  the  group  of  facts  classified  in  the 
last  quotation  as  "facts  in  issue,"  we  will  find  that,  as  they 
are  facts  which  could  not  be  put  in  evidence,  they  are  not 
relevant  facts,  though  they  might  be  relevant  hypotheses  to 
be  sustained  by  relevant  facts.  If  counsel  should  ask  a  wit- 
ness whether  "A  killed  B,"  the  question  would,  if  excepted 
to,  be  ruled  out,  on  the  ground  that  it  called,  not  for  "facts," 
but  for  a  conclusion  from  facts,  and  to  such  conclusions  wit- 
nesses are  not  permitted  to  testify.  Equally  summarily 
would  be  dismissed  the  questions  whether  "A  knew  right 
from  wrong,"  and  whether  "A  had  received  from  B  such 
provocation  as  would  reduce  his  offence  to  manslaughter," 
The  only  way  of  proving  either  of  these  "  fact  in  issue,"  as  they 
are  called  by  Sir  J.  F.  Stephen,  is  by  means  of  what  he  calls 
"facts  relevant  to  the  issue."  Did  A  kill  B  ?  We  cannot  say 
that  it  would  be  relevant  to  the  issue  for  a  witness  to  say,  "A 
killed  B,"  for  a  witness  would  not  be  permitted  so  to  testify. 
No  facts  are  relevant  which  are  inadmissible ;  and  the  fact 
that  A  killed  B,  being  in  this  shape  inadmissible,  is  irrelevant. 
It  is,  however,  admissible — ^to  take  up  Sir  J.  F.  Stephen's 
illustration  of  facts  relevant  to  the  issue — ^to  prove  that  A 
had  a  motive  for  murdering  B;  the  fact  that  A  admitted  that 
he  had  murdered  B ;  the  fact  that  A  was,  after  B's  death,  in 
possession  of  property  taken  from  B's  person.  From  such 
facts,  taken  in  connection  with  facts  which  lead  to  the  con- 
clusion that  A  struck  the  blow  from  which   B  died,  the 
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hypothesis  that  A  murdered  B  is  to  be  verified  or  discarde 
The  same  line  of  observations  is  applicable  to  the  secoi 
and  third  of  the  "  facts  in  issue "  mentioned  by  Sir  J. 
Stephen.  The  proof  of  A>  inability  to  distinguish  rig 
from  wrong,  and  of  the  extenuation  of  his  offence  throuj 
hot  blood,  can  only  be  made  by  proving  "  facts  relevant 
the  issue"  from  which  irresponsibility  or  hot  blood  can  1 
inferred.  We  must,  therefore,  strike  out  from  the  category' 
relevant  facts  what  Sir  J.  F.  Stephen  calls  "  facts  in  issue 
or  what  may  be  more  properly  called  pertinent  hypothesc 
and  limit  ourselves  to  the  position  that  all  facts  relevant 
"  facts  in  issue  "  (or  to  pertinent  hypotheses)  are,  as  a  ruj 
admissible.  If  we  discard,  as  ambiguous,  the  word  "  fact 
and  substitute  for  it  the  word  "  condition  "  (corresponding 
the  logical  ^'differentia''  or  incident),  then  the  position  \ 
may  accept  is  that  cUl  conditions  of  a  pertinent  hypothesis  c 
relevant  to  the  issue,  and  that  suck  conditions  may  be  cith 
proved  or  disproved,^ 

It  may,  however,  be  objected  that  the  definition  I  now  pr 
pose  is  ambiguous  in  the  use  of  the  word  "pertinent ; "  ai 
that,  by  the  introduction  of  this  term,  I  beg  the  question 
issue.  I  do  not  think  so.  By  pertinent  hypothesis  I  me; 
an  hypothesis  which,  if  proved,  would  logically  influence  tl 
issue.  Suppose,  for  instance,  the  question  should  ari 
before  a  duly  constituted  court,  whether  Mr.  Wells,  of  tl 
Louisiana  Returning  Board,  was  guilty  of  fraud  in  the  altei 
tion  of  returns.  Relevancy  in  such  an  issue  would  1 
determinable,  according  to  the  definition  I  here  propoj 
by  free  logic,  and  not  by  technical  jurisprudence.  Tl 
hypothesis  set  up  by  the  prosecution  in  such  a  case  would  1 
that  Mr.  Wells,  either  for  money  or  to  gratify  party  ze; 
tampered  with  the  returns.  If  this  hypothesis  be  si 
tained,  the  defendant,  if  the  prosecution  be  properly  co 
ducted,  would  be  deservedly  convicted,  and  to  sustain  tl 
hypothesis  it  would  be  admissible  to  prove  any  of  its  logic 
conditions.     It  would  be  relevant,  for  instance,  to  prove,  as 

♦  Note.— The  above  paragraph  (as  well  as  several  others  in  the  course 
this  article)  is  taken  from  the  work  on  Evidence  to  which  I  have  referred. 
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condition  of  the  hypothesis  of  corruption,  that  Mr.  Wells 
took  money,  or  offered  to  take  money,  for  his  action  as  a 
return  judge ;  or  that  he  made,  personally  or  through  dep- 
uty, falsifications  in  the  records ;  or  that  by  his  subsequent 
conduct  he  tacitly  admitted  such  falsifications. 

It  will  be  seen,  therefore,  from  the  illustration  just  given 
that  the  conditions  of  a  pertinent  hypothesis,  which  are  as 
such  relevant  to  an  issue,  are  either  prior,  contemporaneous, 
or  subsequent.  A  debt,  for  instance,  for  goods  sold,  as  is 
contended,  is  sued  for.  Among  the  prior  conditions  of  the 
hypothesis  (or  contention)  of  indebtedness  may  be  mentioned 
the  possession  by  the  plaintiff  of  the  goods.  As  contempora- 
neous conditions  are  to  be  classed  what  we  call  the  res  gestae^ 
or  circumstances  of  the  sale.  Among  the  subsequent  condi- 
tions is  the  conduct  of  the  debtor,  more  or  less  effectively 
admitting  the  debt.  Or  damages  are  claimed  in  a  suit  for 
injuring  cattle  by  running  them  down  on  a  railroad.  Among 
the  prior  conditions  of  the  liability  are  the  unfenced  condi- 
tion of  the  road,  and  the  running  of  the  locomotive  at  full 
speed  over  the  unfenced  sections.  Among  the  contempora- 
neous conditions  are  the  res  gestce.  Among  the  subsequent 
conditions  is  an  admission  of  parties  entitled  to  speak  for  the 
railroad  company.  In  other  cases  we  may  regard  as  releyant 
conditions  a  party's  subsequent  conduct  showing  good  or  bad 
faith;*  the  subornation  of  witnesses  to  give  a  false  account 
of  a  past  transaction ;  •  subsequent  acts  of  adultery  to  prove 
a  prior  act  of  adultery ;  ^  subsequent  defamatory  words  to 
prove  the  animus  of  prior  defamation.* 

Of  course,  when  the  conditions  of  a  pertinent  hypothesis 
are  relevant,  it  is  relevant  to  prove  conditions  fatal  to  such 
an  hypothesis.  If  Mr.  Wells  were  on  trial,  for  instance,  it 
would  be  relevant  to  prove  that  he  was  absent  from  Louisi- 
ana at  the  time  of  the  commission  of  the  frauds  on  the  fran- 

»  Gerisk  V,  Chartier,  I  C.  B.  13. 
'  Melhnish  v.  Collier,  15  Q.  B.  878. 
3  Boddy  V.  Boddy,  30  L.  J.  Pr.  &  Mat.  23. 

♦  Pearson  v.  Le  Maitre,  6  Scott  N.  R.  607;  5  M.  &  Gr.  700;  Warwick  v. 
Fottlkcs,  12  M.  &  W.  507 ;  Simpson  v.  Robinson,  12  Q.  B.  511. 
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chise  of  that  state  ;  or  that  he  was  himself  the  ignorant  an< 
unsuspecting  dupe  of  others.  Or,  to  turn  to  adjudicates 
cases,  in  a  suit  against  a  railroad  corporation  for  negligent!] 
firing  the  plaintiff's  farm,  it  is  relevant  for  the  defendant  t 
prove  the  absence  of  conditions  which  would  be  the  prob 
able,  if  not  necessary,  conditions  of  such  hypothesis.  So,  th< 
defendant  may  show  that  his  engines  were  so  constructed  a 
to  make  the  profuse  emission  of  fire  highly  improbable ;  tha 
the  coals  that  escaped  fell  on  the  bed  of  the  road,  on  whicl 
there  was  no  accumulation  of  combustible  material ;  ans 
that  the  fire  by  which  the  plaintiff  was  injured  was  traceabl 
to  the  i;iegligence  of  other  parties.  Or,  when  the  hypothe 
sis  of  the  plaintiff  is  that,  when  A  and  B  perished  in  th( 
same  ship  at  sea,  A  survived  B,  it  is  admissible  for  the  defend 
ant  to  show  that  before  the  shipwreck  A  was  stronger  thai 
B ;  that  at  the  time  of  the  shipwreck  A  was  in  a  better  plac 
for  the  prolongation  of  life  than  B;  and  that  after  the  ship 
wreck  there  were  traces  of  A  having  escaped  t^e  commoi 
and  .immediate  death  of  those  remaining  in  the  ship.  Oi 
alibi  being  the  hypothesis  set  up  by  the  defence,  it  is  admi^ 
sible  to  prove  even  independent  crimes  committed  by  th 
defendant,  if  such  proof  refutes  the  hypothesis  of  alibi,^ 

One  of  the  most  interesting  illustrations  of  the  doctrin 
here  laid  down  arises  in  cases  in  which  accident  or  casus  i 
set  up  as  a  defence.  A  forged  note  is  passed,  and  th 
defence  is :  "  I  passed  it  ignorantly ;  the  whole  thing  wa 
accident."  Or  a  man  is  knocked  down  in  the  street,  and  hi 
assailant,  when  put  on  trial,  says :  "  This  was  all  accident ; 
was  jostled  against  him  in  the  crowd."  Or  a  carrier  fails  t 
comply  with  a  contract  made  by  him  to  transport  goods  froE 
point  to  point,  and  sets  up  casus  or  vis  major  as  his  excuse 
In  each  of  these  cases  it  is  admissible  to  meet  the  hypothe 
sis  of  vis  major,  casus,  or  accident,  set  up  by  the  defence,  b; 
showing  in  rebuttal  a  series  of  other  cases  forming  part  of  ; 
system  with  that  in  litigation,  and  to  which,  as  a  body,  th« 
defence  in  question  would  be  absurd.     The  rule  in  such  cas( 

s  R.  V.  Briggs,  2  M.  &  Rob.  199;  R.  v.  Rooney,  7  C.  &  P.  517;  and  sc 
Whart.  on  Ev.^J  28. 
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is  that,  when  a  system  is  established,  the  conditions  of  other 
members  of  the  system  may  be  proved  to  affect  the  case  in 
court,  has  been  further  illustrated  in  cases  in  which  the  cus- 
toms of  one  manor  are  put  in  evidence  to  affect  other  man- 
ors of  the  same  system.  No  rule  is  better  established,  or 
more  frequently  acted  upon,  than  that  which  precludes  the 
customs'  of  one  manor  from  being  given  in  evidence  to  prove 
the  customs  of  another ;  because,  as  each  manor  may  have 
customs  peculiar  to  itself,  to  admit  the  peculiar  customs  of 
another  manor  in  order  to  show  the  customs  of  the  manor 
in  question  would  be  inadmissible  as  a  disconnected  .fact  by 
the  rule  above  stated,  and  would  put  an  end  to  all  question 
as  to  the  peculiar  customs  in  particular  manors  by  throwing 
them  open  to  the  customs  of  ail  surrounding  manors.^  But 
whenever  a  connection  between  the  manors  i^  proved,  such 
customs  become  admissible.  It  is  not  enough,  it  is  true,  to 
show  merely  that  the  two  lie  within  the  same  parish  and 
leet ;  nor  even  that  the  one  was  a  subinfeudation  of  the 
other ;  at  least,  unless  it  be  clearly  shown  that  they  were 
separated  after  the  time  of  legal  memory,  since  otherwise 
they  may  have  had  different  immemorial  customs.  On  the 
other  hand,  the  customs  of  manors  become  reciprocally 
admissible  if  it  can  be  proved  that  the  one  was  derived  from 
the  other  after  the  time  of  Richard  the  First ;  and  it  has 
been  also  fa^ld,  that  if. the  customs  in  question  be  a  particular 
incident  of  the  general  tenure  which  is  proved  to  be  common 
to  the  two  manors,  evidence  may  be  given  of  what  the  cus- 
tom of  the  one  is  as  to  that  tenure  for  the  purpose  of  show- 
ing what  is  the  custom  of  the  other  as  to  the  same.^ 

On  the  same  principle,  when  value  is  in  question,  and 
when  certain  things  are  proved  to  belong  to  a  system,  then 
the  market  value  of  such  other  things  is  relevant  for  the 
purpose  of  determining  the  market  value  of  whatever  is  part 
of  the  system.^     We  must  at  the  same  time  remember  tha 

^  Anglesey  y.  Hatherton,  lo  M.  &  W*  235. 
7  Ihid, ;  Stanley  v.  White,  14  East,  338. 
*  Campbell  y.  U.  S.,  8  Ct  of  CI.  240;  Kansas  Stockyard  Co.  y.  Couch,  12 
Kans.  612 ;  Waterson  v.  Seat,  10  Fla.  326. 
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a  remote  period,  under  difTerent  conditions,  cannot  in  any 
view  be  taken  as  a  standard,^  nor  can  peculiar  associations, 
likely  to  give  a  factitious  value,  be  taken  into  account. '° 
Distant  markets  cannot  be  consulted  in  proof  of  value;" 
though  it  is  otherwise  if  the  markets  be  in  any  way  inter- 
dependent," or  sympathetic.*^  Nor  is  it  admissible  for  things 
of  a  different  species  to  be  taken  into  consideration  in  deter- 
mining value  ;'^  nor  should  much  weight  t>e  attached  to  proof 
that  prices  had  been  offered  in  private  negotiations  by  third 
parties ;  such  evidence  being  open  to  fraud,  and,  at  the  best, 
indicating  only  private  opinion,  not  the  opinion  of  a  market.'^ 
And  while  hearsay  is  admissible  to  prove  the  state  of  a 
market,'^  the  value  of  an  article,  or  the  extent  of  a  party's 
income,  cannot  ordinarily  be  inferred  from  the  record  of  a 
tax  assessment.  This  is  the  act  of  a  third  party,  who  must 
be  called  if  obtainable. 

A  still  more  striking  illustration  of  relevancy  based  upon 
system  is  to  be  found  in  the  admissibility  of  collateral  facts 
when  such  facts  go  to  indicate  constant  natural  laws.  The 
seasons,  for  instance,  pursue,  in  the  long  run,  a  regular 
course  ;  and  we  may,  therefore,  presume  that  winter  is  cold 
and  summer  is  warm ;  though  this  is  open  to  proof  that  in  an 
exceptional  season  the  winter  is  comparatively  mild,  and  the 
summer  is  comparatively  cool.     It  may  be  that  in  a  particular 

9  The  Pennsylvania,  $  Ben.  253;  White  v.  R.  R.  30  N.  H.  188;  French  v. 
Piper,  43  N.  H.  439;  Paine  v.  Boston,  4  Allen,  168 ;  Benham  v.  Dunbar,  103 
Mass.  365;  Dixon  v.  Buck,  42  Barb.  70;  Columbia  Bridge  v.  Geisse,  38  N. 
J.  L.  39.  See  Potteiger  V.  Huyett,  2  Notes  of  Cas.  690;  Abbey  v.  Dewey, 
25  Penn-  St.  413;  East  Brandywine  R.  R.  v.  Ranck,  78  Penn.  St.  454. 

"  Palmer  V.  Ferrill,  17  Pick.  58;  McCracken  v.  West,  17  Ohio*  16. 

"  Davis  V.  Sherman,  7  Gray,  291 ;  Fowler  v.  Middlesex,  6  AUen,  92.  See, 
generally,  Kent  v.  Whitney,  9  Allen,  62;  Boston  R.  R.  v.  Montgomery,  119 
Mass.  114;  Freyman  v.  Knecht,  78  Penn.  St.  141;  Shenango  v.  Braham,  79 
Penn.  St.  447 ;  Baber  v.  Rickart,  52  Ind.  594 ;  McLaren  v.  Birdsong,  24  Ga. 
265. 

'^  Harrington  v.  Baker,  15  Gray,  538;  Greeley  v.  Stilson,  27  Mich.  153. 

*3  Siegbert  v.  Stiles,  39  Wis.  533. 

*4  Cliquot's  Champagne,  3  Wall.  114;  Kermott  v.  Ayer,  11  Mich.  181; 
Sisson  v.  R.  R.,  14  Mich.  489;  Comstock  y.  Smith,  20  Mich.  338. 

»5  Gouge  V.  Roberts,  53  N.  Y.  619. 

»6  Perkins  v.  People,  27  Mich.  386. 
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winter,  even  in  a  northern  climate,  we  may  have  no  snow- 
storms ;  yet  we  infer  that  what  is  usual  is  continuous,  and 
not  only  do  we  take  each  fall  the  steps  that  will  enable  us  to 
shelter  ourselves  against  snow,  but  we  assume  as  to  any 
given  past  winter  that  there  fell  in  it  the  usual  quantity  of 
snow.  So  with  regard  to  ice.  In  New  England,  for  in- 
stance, ice  crops  are  usually  formed  each  winter,  and  these 
may  be  stored  if  due  diligence  be  shown ;  and  on  a  suit 
based  on  lack  of  diligence  in  this  respect  it  would  be  inferred, 
until  the  contrary  was  shown,  that  the  winter  was  cold 
enough  to  produce  the  usual  quantity  of  ice.  Hence  it  is 
that  casus,  or  the  extraordinary  interruption  of  apparent 
physical  laws,  must  be  affirmatively  shown  by  the  party  alleg- 
ing such  interruption ;  and,  until  such  proof,  that  which  is 
usual  is  deemed  to  be  constant.  In  order,  however,  that  evi- 
dence based  on  the  constancy  of  nature  should  be  received, 
similarity  of  conditions  should  be  first  established.  Thus  in 
an  action  to  recover  damages  for  injury  caused  by  removing 
stones  from  a  river,  resulting  in  the  washing  away  the  plaint- 
iff's land,  it  has  been  held  not  error  to  exclude  evidence  of 
the  effects  of  the  action  of  the  water  at  another  place  and 
time,  the  forces  and  surroundings  not  being  first  shown  to  be 
alike.'' 

One  of  the  most  difficult  questions  that  arises  in  this  con- 
nection IS  that  which  is  presented  when,  to  prove  that  the 
^^ligent  dropping  of  fire  by  a  locomotive  was  the  cause  of 
a  particular  conflagration  by  which  adjacent  property  was 
consumed,  the  effort  is  made  to  put  in  evidence  prior  fires 
caused  unquestionably  by  sparks  proceeding  from  engines 
traveling  the  same  road.  Evidence  of  this  class  may  be 
offered  so  as  to  meet  two  distinct  phases  of  fact.  The  first 
is  when  a  plaintiff,  after  proving  that  his  house  was  fired  by 
sparks  emitted  by  engine  No.  i  on  the  defendant's  road, 
offers  to  show  that  on  several  former  occasions  sparks  were 
emitted  by  the  same  engine  in  such  profusion  as  to  lead  to 
the  inference  that  the  engfine  was  either  defectively  cdn- 

'7  See  Hawks  v.  Inhabitants,  no  Mass.  no.  On  the  general  topic,  see 
MiU's  Logic,  ch.  xiv. 
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structed  or  carelessly  driven.  In  such  case  we  must  hold  tl 
evidence  to  be  admissible.  The  fact  that  the  engine  hi 
frequently  caused  damage  of  this  kind  indicates  defects  in  i 
construction  which  impose  upon  its  owner,  if  not  its  condeti 
nation,  at  least  the  exercise  of  peculiar  care  both  in  its  repa 
and  its  management;  and  that  such  care  was  applied,  tt 
burden,  after  proof  of  frequent  fires  caused  by  the  san 
engine,  is  on  him  to  show.  On  the  other  hand,  suppose  ths 
after  the  plaintiff  proves  a  firing  from  engine  No.  i,  he  offe 
to  show  a  series  of  prior  firings  from  engines  Nos.  2,  3,  4, 
and  6,  without  offering  to  show  that  there  was  such  identii 
of  construction  of  the  engines,  as  a  mass,  as  to  make  it  pro! 
bable  that  the  defects  in  engines  Nos.  2,  3, 4,  5,  and  6  existc 
in  engine  No.  i.  In  such  case  the  proof  of  firing  from  ar 
other  engine  than  No.  i  would  be  as  irrelevant  as,  in  i 
action  by  A  for  hurt  from  a  kick  of  a  horse  belonging  to 
it  would  be  irrelevant  to  show  that  on  other  distinct  occ 
sions  other  horses  of  B  had  kicked  C,  D,  and  E.** 

There  is,  however,  another  contingency  in  which  the  arg 
ment  from  system  does  not  apply.  Suppose,  for  instanc 
that  when  evidence  of  prior  firings  by  certain  specific 
engines  is  offered,  there  is  no  identification,  on  the  part  of  tl 
plaintiff,  of  the  engine  by  which  the  fire  was  emitted;  < 
suppose  that,  though  that  particular  engine  is  identified,  the 
is  no  identification  of  the  engines  causing  the  prior  fires, 
the  evidence  relevant  ?  We  have  now  to  touch  a  question 
probabilities  which  has  already  been  noticed,  and  we  tnt 
adduce,  in  explanation,  the  same  illustration.  Althouj 
there  were  one  hundred  thousand  people  of  a  particular  cla 
at  a  particular  place  at  a  particular  tinie,  yet  it  is  relevant 
prove  that  A  was  at  that  place  at  that  time  when  the  que 
tioft  is  whether  A  did  something  that  could  only  have  be< 
done  at  that  place  and  time.  So,  when  an  offer  is  made 
a  series  of  firings  from  a  series  of  unidentified  locomotives  ( 
the  same  road,  such  offer  is  relevant  as  one  of  the  conditio 
of  an  hypothesis  which  charges  a  particular  locomotive  wi 

*8  Erie  R.  R.  v.  Decker,  78  Penn.  St.  293.     See  Waugh  v.  Shank,  20  Pet 
SL  130;  Carson  V.  Godley,  26  Penn.  St  ill. 
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the  firing.    Of  weight,  if  disconnected  with  other  evidence, 
it  cannot  be ;  relevant,  for  the  reasons  just  stated,  it  certainly 
is.    "The  third  assignment  of  error,"  so  speaks  Mr.  Justice 
Strong,  in  giving  an  opinion  <  to  this  effect  in  the  Supreme 
Court  of  the  United  States  in  1876,'?  is  "that  the  plaintiffs 
vere  allowed  to   prove,  notwithstanding  objection   by  the 
defendants,  that  at  various  times  during  the  same  summer, 
before  the  iire  occurred,  some  of  the  defendants'  locomotives 
scattered  iire.  when  going  past  the  mill  and  bridge,  without 
showing  that  either  of  those  which  the  plaintiffs  claimed 
communicated  the  fire  were  among  the  number,  and  without 
showing  that  the  locomotives  were .  similar  in  their  make, 
their  state  of  repair,  or  management,  to  those  claimed  to 
have  caused  the   fire   complained    of.     The   evidence  was 
admitted  after  the  defendants'  case  had  closed.    But,  whether 
it  was  strictly  rebutting  or  not,  if  it  tended  to  prove  the 
piaintif&'  case,  its  admission   as   rebutting  was  within  the 
discretion  of  the  court  below  and  not  reviewable  here.     The 
question,  therefore,  is  whether  it  tended  in  any  degree  to 
show  that  the  burning  of  the  bridge  and  the  consequent 
destraction  of  the  plaintiffs'  property  was  caused  by  any  of 
the  defendants'  locomotives.     The  question  has  often  been 
con^dered  by  the  courts  in  this  country  and  in  England,  and 
such  evidence  has,  we  think,  been  generally  held  admissible 
as  tending  to  prove  the  possibility,  and  a  consequent  proba- 
bility, that  some  locomotive  caused  the  fire,  and  as  tending 
to  show  a  negligent  habit  of  the  officers  and  agents  of  the 
lailroad  company."**     Or,  again,  if  the  defendants  should  set 
up  the  hypothesis  of  casus ^  or  of  one  of  those  occasional 
mechanical  aberrations  which  due  diligence  cannot  exclude, 
then  it  is  relevant  to  show,  as  militating  against  this  hypothe- 

^  Grand  Trunk  R.  R.  v.  Richardson,  91  U.  S.  (i  Otto)  454. 

*  As  concurring  in  this  conclusion  may  be  cited  :  Aldridge  v.  R.  R.,  3  Man. 
*  G,  515;  Pigott  v;  R.  R.,  3  M.  &  W.  229;  Boyce  v.  R.  R.,  42  N.  H.  97, 
43  N.  H.  627;  CIcaveland  y.  R.  R.,  4*  Vt.  449 1  Sheldon  v.  R.  R.,  14  N.  Y. 
21S;  Field  V.  R.  R.,  32  N.  Y.  339;  Westfall  v.  R.  R.,  5  Hun  (N.  Y.),  75; 
Hayatt  t.  R.  R.,  23  Penn.  St.  373;  R.  R.  v.  Williams,  42  111.  358;  St.  Jos. 
R-  R.  T.  Chase,  11  Kans.  47 ;  Longabaugh  v.  R.  R.,  9  Nev.  271 ;  Penn.  R. 
^  V.  Stranahan,  32  Leg.  Int.  449;  2  Weekly  Notes,  215. 
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sis,  that  other  engines,  constructed  on  the  same  genei 
system  as  that  by  which  the  engine  occasioning  the  fire  w 
constructed,  had  emitted  sparks  to  an  extent  from  whi' 
negligence  in  the  construction  of  the  engines,  if  not  in  tl 
care  of  them,  may  be  inferred."'  To  meet  another  probab 
hypothesis  such  evidence  may  be  relevant.  It  may  1 
maintained  by  the  defendants  that  the  object  fired  was  beyoi 
the  reach  of  sparks  from  their  engine.  In  answer  to  this 
has  been  held  relevant  for  the  plaintiff  to  prove  that,  a  she 
time  before,  the  defendants'  engines,  when  passing  the  sac 
point,  emitted  sparks  which  fell  further  than  the  building  f 
whose  firing  the  plaintiff  Sues. 

II.      PRESUMPTIONS   OF    FACT   AND    PRESUMPTIONS   OF   LAW. 

The  fallacy  which  logicians  call  "  confusion  of  terms 
has  had  a  peculiarly  mischievous  influence  in  dealing  with  tl 
doctrine  of  Presumptions.  I  have  taken  occasion,  in  n 
discussion  of  this  topic  in  my  work  on  Evidence,  to  she 
that  the  term  prcesnmtio,  in  its  classical  sense,  means  excl 
sively  a  rule  of  law  adopted  for  the  purpose  of  determinii 
the  burden  of  proof.  In  the  course  of  time,  however,  it  h 
received  meanings  so  various  that  it  would  be  well  if  tl 
term  could  be  dropped.  The  ambiguity  in  the  term  "  pi 
sumption,"  already  discussed  by  me,  is  thus  noticed  by  ^ 
Mill : "  "  To  be  acquainted  with  the  guilty  is  a  presumph 
of  guilt;  this  man  is  so  acquainted,  therefore  we  may /i 
sume  that  he  is  guilty ;  this  argument  proceeds  on  the  su 
position  of  an  exact  correspondence  between  presume  ai 
presumption,  which  does  not  really  exist ;  for  *  presumptio 
is  commonly  used  to  express  a  kind  of  slight  suspicu 
whereas  *to  presume  *  amounts  to  absolute  belief."  Whetk 
Mn  Mill  is  right  in  his  definition  of  "  presume  "  and  "  pi 
sumption  "  need  not  now  be  considered.  It  is  enough  i 
the  present  purpose  to  say  that  the  words,  even  if  not  d 

"  Ross  V.  R.  R.,  6  Allen,  87;  Sheldon  v.  R.  R.,  14  N.  Y.  218;  Burke 
R.  R.,  7  Heisk.  451.  See  Piggott  v.  R.  R.,  10  Jurist,  571 ;  3  Man.  Gr.  & 
229;  Aldredge  v.  R.  R.,  3  M.  &  G.  515. 

«  Mill's  Logic,  II,  442. 
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inguishable  in  the  way,  Mr.  Mill  states^  go  to  a  jury,  if  left 
rithout  explanation,  open  to  meanings  from  which  conclu- 
ions  diametrically  opposite  can  be  drawn.  The. term  'Maw  " 
aay  be  used,  in  connection  with,  presumptions,  in  three 
enses:  (i)  A  presumption  of  law»  in  its  technical  sense,  is, 
s  we  hs^ve  seen,  a  presumption  which  jurisprudence  itself 
pplies,  irrespective  of  the  concrete  case,  to  certain  general 
onditions  whenever  they  arise.  (2)  But  a  presumption  of 
aw  may  .be  also  a  presumption  of  fact  which  jurisprudence 
>emiits;  and  it  is  the  practice  of  judges  to  say  that  a  pre- 
iumption  of  fact  is  "legal" — L  e,,  that  it  is  one  the  law  will 
lustain.  (3)  "  Law/'  as  we  have  already  seen,  may  be  used 
Ls  including  the  laws  of  nature  and  of  philosophy,  as  well 
IS  those  of  formal  jurisprudence.  Juries  are  constantly 
;oId,  for  instance,  that  certain  conclusions  of  mental  or 
;>hysical  science  are  presumptions  of  law ;  and  in  this  way 
they  are  led  to  suppose  that  such  conclusions  bind,  as  abso- 
lute rules  of  jurisprudence,  the  particular  case,  no  matter 
what  may  be  the  phases  the  evidence  may  assume. 

That  the  difference  between  presumptions  in  law  and  pre- 
sumptions in  fact  is  not  formal,  but  real,  will  be  seen  by  the 
following  analysis : 

I.  A  presumption  of  law  derives  its  force  from  jurispru-- 
dince  as  distinguished  from  logic.  A  statute,  for  instance^ 
may  say  that  a  person  not  heard  of  for  ten  years  is  to  be 
counted  as  dead.  This  is  a  presumption  of  law,  and  is  arbi- 
trarily to  be  applied  to  all  cases  where  parties  have  been 
absent  for  such  period  without  being  heard  from.  If  there 
be  no  such  statute,  then,  logic,  actipg  inductively,  will  have 
to  establish  a  rule  to  be  drawn  from  all  the  circumstances  of 
a  particular  case.  Or  a  statute  may  prescribe  that  all  per- 
sons wearing  concealed  weapons  are  to  be  presumed  to  wear 
them  with  an  evil  intent.  This  would  be  a  presumption  of 
law,  with  which  logic  would  have  nothing  to  do.  On  the 
other  hand,  whether  a  particular  person,  who  carries  a  con- 
cealed weapon,  there  being  no  statute,  does  so  with  an  evil 
intent,  is  a  question  of  logic— (1.  ^.,  probable  reasoning,.acting: 
on  all  the  circumstances  of  the  case) — ^with  which  technical 
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jurisprudence  has  no  concern.  It  is  not  necessary,  howev 
to  a  presumption  of  law  that  it  should  be  established 
statute,  in  our  popular  sense  of  that  term.  Statute,  in 
l>road  sense,  includes  juridical  maxims  established  by  1 
courts  as  much  as  juridical  maxims  established  by  the  lej 
lature.  To  make,  however,  a  maxim  established  by  1 
courts  in  this  sense  a  statute,  it  must  be  not  only  definit 
promulgated  by  judicial  authority,  but  finally  accepted;  si 
maxims  being,  to  adopt  Blackstone's  metaphor,  statu 
worn  out  by  time,  the  maxim  remaining,  though  the  fon 
part  of  the  statute  has  disappeared*  The  prominent  maxi 
of  this  kind  are  the  presumption  of  innocence  and  the  p 
sumption  of  sanity.  Presumptions  of  law,  therefore, 
uniform  and  constant  rules,  binding  only  generically.  F 
sumptions  of  fact,  on  the  other  hand,  are  the  conclusi( 
drawn  by  free  logic,  binding  only  specifically. 

2.  To  a  presumption  of  law  probability  is  not  nccessa 
but  probability  is  necessary  to  a  presumption  of  fact  Pc 
est  quern  nuptiae  demanstrant.  This  is  a  presumption  of  la 
and  this  presumption  holds  good  eveii  in  cases  where  si 
paternity  is  highly  improbable,  if  it  should  be  possible, 
^e  can  conceive  of  cases  in  which  it  is  highly  improba 
that  an  accused  person  should  be  innocent  of  the  crime  w 
which  he  is  charged ;  yet  probable  or  improbable  as  g 
•may  antecedently  appear,  he  is  presumed  to  be  innoc 
until  he  is  proved  to  be  guilty.  On  the  othet  hand,  with 
probability  there  can  be  no  presumption  of  fact.  A  n 
is  not  presumed  to  have  intended  an  act,  for  instance,  unl 
it  is  probable  he  intended  it. 

3.  Presumptions  of  law  relieve  either  provisionally  or  ab 
lutely  the  party  invoking  them  from  producing  evident 
presumptions  of  fact  require  the  production  of  evidence  i 
preliminary.  The  presumption  of  innocence,  for  instan 
makes  it  provisionally  unnecessary  for  me  to  adduce  < 
*dence  of  my  innocence.  On  the  other  hand,  until  I 
proved  to  have  done  a  thing  there  can  be  no  presumpt 
^against  me  of  intent.  Evidence,  therefore,  which  is 
Jiecessary  antecedent  to  presumptions  of  fact,  is  attached 
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presumptions  of  law  only  as  a  consequent.  Until  the  evi- 
dence is  adduced  there  can  be  no  presumption  of  fact ;  there 
is  no  presumption  of  law  that  is  not  applicable  before  the 
evidence  is  adduced. 

4.  The  conditions  to  which  are  attached  presumptions  of 
law  are  fixed  and  uniform ;  those  which  give  rise  to  presump^ 
tions  of  faict  are  inconstant  and  fluctuating.  For  instance, 
all  persons  charged  with  crime  are  presumed  to  be  innocent. 
Here  the  condition  is  fixed  and  uniform;  it  involves  but  a. 
single,  incomplex,  unvarying  feature,  charged  ^tk  crime ;  it 
is  true  as  to  all  persons  embraced  in  the  category.  On  the 
other  hand,  the  presumption  of  fact,  that  doing  presumes. 
intending^  varies  with  each  particular  case,  and  there  are  no* 
two  cases  which  present  the  same  features.  .  Persons  charged! 
with  crime  may  be  sane  or  insane,  may  be  adults  or  infants,, 
may  be  at  liberty  or  under  coercion ;  in  each  case,  so  far  as. 
concerns  the  presumption  of  law,  they  are  persons  charged 
with  crime,  and  the  presumption  applies  equally  to  each.. 
But  whether  a  person  doing  an  act  is  sane  or  insane,  is  an 
adult  or  an  iniant,  is  at  liberty  or  under  coercion,  is  essen«- 
tial  in  determining  intent.  Presumptions  of  fact,  in  other 
words,  relate  to  unique  conditions,  peculiar  to  each  case, 
incapable  of  exact  reproduction  in  other  cases ;  and  a  pre-^ 
sumption  of  fact  applicable  to  one  case,  therefore,  is  inap* 
plicable,  in  the  same  force  and  intensity,  to  any  other  case. 
But  a  presumption  of  law  relates  to  whole  categories  of 
cases,  to  each  one  of  which  it  is  uniformly  applicable,  in 
anticipation  of  the  facts  developed  on  trial.  Thus,  for  in- 
stance, all  children  born  in  wedlock  are  presumed  by  law  to 
be  legitimate  until  the  contrary  be  proved;  and  this  pre- 
sumption  applies  to  all  children  so  bom,  no  matter  who  they 
may  be.  On  the  other  hand,  whether  a  bastard  is  bom  of  a 
particular  father  is  determinable  usually  by  presumptions  of 
fact  attachable  to  conditions  as  to  which  not  two  cases  pre- 
sent precisely  the  same  type. 

Both  the  fallacy  and  the  mischief  of  the  doctrine  I  am 
contesting  are  signally  illustrated  by  the  way  in  which,  by 
force  of  this  doctrine,  intention,  which  is  eminently  a  matter 
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of  fact,  has  been  turned  into  a  matter  of  law.  We  are  t 
that  it  is  a  presumption  of  law  that  intentional  hurt  done 
another  is  malicious.  Now,  this  is  either  a  peiitio  principi 
telling  us  that  something  is  malicious  because  it  is  malici( 
or  the  argument  rests  on  the  major  premise,  that  all  h 
-are  malicious,  which  is  untrue  in  fact.  The  only  legitiir 
presumption  we  can  draw  in  such  cases  i^  a  presiimptior 
fact,  viz.,  that  it  is  probable,  from  th^  circumstances  of 
♦case,  that  malice  existed.  The  fallacy  6f  turning  an  in 
ence  of  fact,  in  respect  to  intent,  into  a  presumption  of  1 
may  be  thus  illustrated:  "All  men  who  kill  do  so  m 
•ciously.  A  has  killed  B;  thet-efore  he  has  done  so  m 
►ciously."  This  is  the  argument  as  to  intent  put  syllogis 
ally.  But  this  may  be  indefinitdy  varied;  and  of  tl 
variations  we  may  take  the  follo^ving,  some  of  which  h 
been  sanctioned  by  the  courts :  "  Men  who  fly  when  accu 
are  guilty.  A  flies  when  accused;  therefore,"  etc. 
•"  Accused  parties  who  fabricate  evidence  are  guilty  of 
•offence  they  thus  attempt  to  cover.  A  has  done  this ;  th( 
fore,*'  etc.  Or,  "He  who  has  a  motive  to  commit  a  cr 
♦commits  it.  A  had  a  motive  to  commit  a  particular  crii 
therefore  A,"  etc.  Or,  "  He  who  was  in  the  neighborh< 
at  the  time  of  the  crime  committed  it.  A  was  in  s 
neighborhood ;  therefore  A,"  etc.  Now,  no  one  doi 
that  it  is  admissible,  as  a  series  of  facts  from  which  guilt  r 
be  logically  inferred,  to  prove  that  the  defendant  had  a  mo 
to  commit  the  crime,  and  that  he  was  in  the  neighborhoo< 
the  time  the  crime  was  committed;  nor  can  it  be  dispi 
that  the  inference  of  guilt  in  the  latter  ca5e  is  the  same 
"kind,  the  inference  of  guilty  intent  from  the  mere  fac 
firing  a  shot.  We  must,  therefore,  either  treat  all  presui 
tions  of  fact  as  presumptions  of  law,  or  we  must  rem 
the  presumptions  of  malice  and  of  intent  to  their  pro 
place  among  presumptions  of  fact.  Our  office,  in  ot 
words,  in  all  questions  of  motive  and  purpose,  is,  as 
been  said,  not  deduction,  but  induction.  It  is  not,  "All  J 
of  class  A  have  a  specific  intent,  and  this  act  being  of  c 
-A,  consequently  has  such  intent ; "  but  it  is,  "  The  circi 
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stances  of  the  case  before  us  make  it  probable  that  the  act 
was  done  intentionally."  The  process  is  one  of  inference 
from  fact,  not  one  of  predetermination  by  law. 

The  fallacy  which  has  just  been  noticed  pervades  the  civil 
as  well  as  the  criminal  side  of  our  law.     Thus  we  are  told 
by  an  authoritative  writer  fhat  "the  deliberate  publication 
of  a  calumny,  which  the  publisher  knows  to  be  false,  raises, 
under  the  plea  of  'Not  guilty '  to  an  action  for  libel,  a  con- 
clusive presuniption  of  malice."  '^     Now,  here  again  is  either 
a  mere  petitio principU,  being  equivalent  to  saying,  "  A  false- 
hood uttered   deliberately  and   knowingly   is   a   falsehood 
uttered  deliberately  and  knowingly,"  or  we  have  exhibited 
to  us,  not  a  "  conclusive,"  but  a  rebuttable,  presumption  of 
malice.    Undoubtedly  the  fact  that  a  document,  attacking 
the  character  of  another,  is  published  by  a  mere  volunteer, 
is  ground  from  which  malice  may  be  inferred.     But  this  fact 
is  not  always  enough  to  make  out  malice,  for,  when  the  pub- 
lication is  privileged,  then,  in  order  to  show  malice,  facts 
inconsistent  with   bona  fides  must  be   proved.  ^     Whether 
there  is  malice,  therefore,  even  by  force  of  the  very  line  of 
cases  before  us,  is  a  question  of  fact,  determined  by  the  evi- 
dence in  the  particular  case.     Another  illustration  of  the 
same  error  may  be  noticed  in  an  English  ruling,  that  fraud  is 
to  be  inferred  wherever  one  man  tells  an  untruth  to  another 
for  the  purpose  of  obtaining  the  latter's   goods.  *5     Here, 
again^webave  the  same  dilempia.     Either  the  ruling,  if  it 
means  that  he  who  intends  to  cheat  has  the  intention  of 
cheating,  is  a  bare  petitio  principii,  or  it  rests  on  a  false  pre- 
mise, namely,  that  a  man,  who   by   means   of  an  untruth 
obtains  another's  goods,  intends  to  cheat,  in  the  teeth  of  the 
fact  that  there  are  innumerable  cases  in  which  untruths  are 
uttered  unconsciously,  or  as   mere  brag,  or  as  matters  of 
opinion,  in  which  cases  it  is  held  that  the  intention  to  cheat 

»3  TayWs  Evidence,  {  71,  citing  Haire  v.  Wilson,  9  fi.  &  C.  643;  R.  v. 
Shipley,  4  Doug.  73,  177;  Fisher  v.  Clement,  10  B.  &  C.  475;  Baylis  v. 
Lawrence,  10  A.  k  E.  925. 

**  Bromage  v.  Prosser,  4  B.  &  C.  247 ;  Spill  v.  Maule,  L.  R.  4  Ex.  232 ; 
^TiiteficWv.  R.  R.,  i  E.,  B.  &  E.  115. 

*s  Tapp  V.  Lee,  3  Bos.  &  Pul.  371.     See  Pontifex  v.  Bignold,  3  M.  &  Gr.  63. 
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IS  not  proved.'^  In  this  case,  also,  we  have  the  process 
deduction  erroneously  substituted  for  induction,  by  whi 
alone,  as  we  have  seen,  conclusions  as  to  intent  can  be  reach( 

It  will  be  seen,  therefore,  that  a  presumption  of  law  if 
judicial  postulate  that  a  certain  predicate  is  universally  assig 
able  to  a  certain  subject.  A  presumption  of  fact  is  an  arg 
ment  from  a  fact  to  a  fact.  That  the  scholastic  jurists  shou 
have  overlooked  this  important  distinction  is  natural.  Th 
were  mostly  casuists,  proficients  in  realistic  philosopl 
framed  to  construct  endless  groups  of  hypothetical  cas< 
and  to  conceive  of  each  group  as  having  a  real  existen< 
Such  groups  it  was  their  office  to  classify,  and  to  each  gro 
to  attach  certain  judicial  differentia.  In  addition  to  this, 
a  time  when  judges  were  comparatively  untutored,  and  wh 
they  had  control  over  facts  as  well  as  law,  it  seemed  desirab 
to  limit  as  far  as  possible  their  discretion  by  attaching 
specific  combinations  of  facts  certain  fixed  legal  attribut( 
To  understand  how  completely  the  prevalent  classificati< 
of  presumptions  has  been  borrowed  from  scholastic,  as  d 
tinguished  from  classical,  authorities,  it  is  proper  to  exami 
specifically  the  authors  on  whom  our  most  authoritative  te 
writers,  when  treating  of  presumptions,  rely. 

Of  the  scholastic  jurists,  the  earliest  to  whom  our  te 
writers  appeal  is  Accursius  (i  180-1260).  Most  of  t 
probable  reasons  which  come  in  the  way  of  this  learn 
glossarist  are  treated  by  him  as  presumptions  of  law.  Amoi 
these  we  may  notice  the  following  : 

Intent  to  be  presumed  on  proof  of  killing,  but  it  may 
rebutted  by  praesumtiones,  probando  amicitiam  et  affinitatc 
et  qualitatem  occidentis. 

Constancy  of  disposition  is  a  presumption  of  law  becau 
praesumitur  quis  remanere  in  eadem  voluntate. 

Due  execution  of  an  instrument  is  presumed  as  matter 
law  because  praesumitur  solemnitas. 

Praesumitur  ex  eo  quod  plurimum  accidit,  ex  eo  quod  fi 
solet. 

^  See  those  cases  enumerated   in  detail  in  Whart.   Cr.   Law  (7th  e< 
J{2ii8,  2133. 
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Quis  semper  ignorare  praesumitur,  nisi  scire  probetur. 

Praesumitur  ex  eo  quod  plurimum  accidit,  ex  eo  quod  fieri 
solet. 

Tancred,  a  Bolognese  jurist  and  ecclesiastic,  whose  work 
on  &it  ordo  judiciaris  W2is  written  in  1324,  though  not  pub- 
lished until  1515,  is  also  frequently  cited  by  our  text  writers 
to  sustain  their  acceptance  of  the  dominant  view.  Tancred 
rests  his  numerous  conclusions  on  the  following  axioms: 
Omne  bonum  factum  recte  praesumitur  actum ;  omne 
malum  factum  prave  praesumitur  actum.  It  is  astonishing 
that  English  judges  and  jurists  should  quote  such  maxims 
without  noticing  how  preposterous  is  the  fallacy  they  con- 
tain. Putting  them  into  plain  English,  Tancred's  maxims 
are  a  vicious  circle  of  the  coarsest  texture.  They  are  simply 
this :  "  All  good  acts  are  good  ;  all  bad  acts  are  bad."  Yet, 
as  we  have  seen,  this  is  no  worse  than  saying,  "  All  inten- 
tional acts  are  intentional ;  all  malicious  acts  are  malicious." 

Alciat,  or  Alciatus,  who  is  prominently  cited  by  Mr.  Best, 
in  his  treatises  on  Presumptions  and  on  Evidence,  was  an 
Italian  jurist  (1492-15  50),  renowned  as  the  founder  of  a  school 
of  jurisprudence  which  united  literary  elegance  with  judicial 
research.  In  his  treatise  de  prasutntionilnis  he  discusses  at 
large  prasumtianes  juris  et  de  jure  and  pmsumtioms  juriSy 
recognizing  at  the  same  time  as  authoritative  the  Aristotelian 
distinction  between  probatio  inartijicialis  and  probatio  artifi-- 
cialis.  A  presumption  juris  et  de  jure,  he  tells  us,  is  one 
established  by  law,  and  is  called  de  jure  because  "  super  tali 
prasumtione  lex  inducit  firmum  ius  et  habet  eam  pro  veri- 
tate."  This  kind  of  presumption  is  the  "dispositio  legis 
aiiquid  prsesumentis  et  super  praesumto  tanquam  sibi  com- 
perto  statuentis,"  and  is  irrebuttable.  A  pmsumtio  juris, 
however  (rebuttable  presumption  of  law),  is  a  "probabilis 
conjectura  ex  certo  signo  proveniens,  quae  alio  non  adducto 
pro  veritate  habetur."  It  must  be  probable,  and  with  its 
probability  increases  its  force ;  it  must  be  a  conjectura,  and 
not  absolute  proof;  it  must  be  ex  certo  signo  proveniens ; 
Alciatus  properly  holding  that,  to  enable  a  presumption  of 

XoTt.— Sec  these  and  others  quoted  in  Burckhard,  Presumtionen,  14-15. 
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law  to  Operate,  it  must  rest  upon  a  stable  base  of  fact  I 
at  this  point  Alciat  opens  the  way  to  subsequent  errors 
holding  (naturally  enough  to  him,  at  an  era  when  the  pn 
inces  of  law  as  the  philosophy  of  social  experience,  and 
law  as  jurisprudence,  were  not  clearly  distinguished)  tl 
every  probabilis  conjectura  is  a  prcesnmtio  juris.  As  to  t 
prasumtio  hominis  he  does  not  discourse ;  but  among  prasu 
Hones  juris  he  enumerates  certain  probabUes  conjectures  whi 
are  based,  not  upon  jurisprudence,  but  upon  social  scien 
These  he  seeks  to  subordinate  to  three  rules :  ^^ prima  rcgu 
quod  qualitas,  quae  naturaliter  inest  homini,  semper  ade 
praesumitur;  secunda^  quod  mutatio  non  praesumitur;  ten 
quod  semper  fit  praesumtio  in  meliorem  partem."  Amo 
the  illustrations  of  the  first  rule  he  mentions  parental  love, 
a  result  of  which  it  is  to  be  presumed  that  the  disinheritai 
of  a  child  is  intended  bona  mente^  and  that  the  educati 
given  by  a  parent  to  a  child  is  gratuitous.  As  an  illust 
tion  of  the  second  rule  he  announces  it  to  be  a  presun 
tion  that  every  man  cares  more  for  his  own  business  tli 
that  of  another  entrusted  to  him,  and  that  when  two  p 
sons  perished  together  the  strongest  will  be  presumed 
have  survived.  In  applying  the  rule  mutatio  non  prcesumi 
he  specifies  as  presumptions  of  law  "semel  malus,  semj 
malus,"  "olim  obligatus,  hodie  obligatus,"  "olim  domin 
hodie  dominus."  Undoubtedly  these  are  presumptions 
fact,  to  be  drawn  more  or  less  convincingly  from  the  c 
cumstances  of  each  particular  case.  They  are,  therefo 
presumptions  we  are  led  to  make  from  our  observation 
society,  and,  in  practical  life,  business  would  be  at  a  stai 
still  unless  they  were  employed.  Mutatio  non  prcesumii 
so  Alciat  correctly  tells  us ;  but  the  base  from  which  t 
presumption  starts  has  none  of  the  fixedness  and  constac 
necessary  to  the  support  of  a  presumption  of  law,  defini 
law  as  jurisprudence.  On  the  contrary,  mutatio  non  fn 
sumitur  varies  with  each  case,  because  susceptibilit)' 
change  is  a  quality  which  is  possessed  to  the  same  degree 
scarcely  any  two  objects  we  can  enumerate.  Mutatio  « 
prcBsumitur  we  may  say  as  to  the  procession  of  the  seasc 
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in  order,  but  not  as  to  aoy  particular  kind  of  weather  in  a 
particular  season. 

Medoch  (Menochius),  bom   in  Paris  in  1532,  afterwards 

senator  and  counsellor  in  Milan,  dying  in  1607,  is  the  author 

of  a  copious  treatise,  in   six  books,  "  de  presumptionibus, 

conjecturis,    signis,  et  indiciis."     From   Henoch  has   been 

drawn  no  small  part  of  the  English  law  on  this  branch  of 

evidence.     His  first  book  treats  of  the  general  principles  of 

presumption,  filling  with  these  a  folio  «of  large  size.    The 

remaining  four  books  classify  presumptions  as  follows ;  quae 

versantur  (i)  circa    judicia  ;  (2)  circa  contractus;   (3)  circa 

ultima  dispositiones   et    voluntates   morientium;    (4)   circa 

delicta  et  maleficia.     The  last  book  is  devoted  to  miscella* 

neous  presumptions   which  cannot  de  included  within  this 

ciasstfication.    He  adopts  the  Aristotelian  divisions,  as  applied 

by  Quintilian,  between  artificial  and  inartificial  proof;  and 

he  holds  that  this  division  is  substantially  recognized  in  the 

classification,  which  he  adopts,  of  presumptions  as  Juris  et 

di  jure,  juriSf  and  hominis.     The  pmsutnHo  juris  et  de  jure 

he  defines  as  a  necessary  conclusion  from  a  fixed  state  of 

facts;  the  prtBSumtio  juris^  and   the  prasumtio  hominis^  as 

each  a  probable  conclusion  from  a  fixed  state  of  facts.    The 

prasumtio  juris  is  distinguished  from  the  prcesumtio  hominis 

in  this,  that  the  first  is,  and  the  second  is  not,  expressly 

established  by  statute.     As,  however,  the  statutes   cannot 

embrace  all  possible  cases,  then,  when  a  presumption  is  not 

included  in  the  letter  of  the  statute,  but  is  analogous  to  one 

so  included,  it  is  to  be  treated  as  within  the  statute  ;  a  con* 

cession  which,  as  Burckhardt  remarks,*  obliterates  the  dis^ 

tinction  between  the  prcesumtio  juris  and  the  ptcesunttio  homi^ 

«i    As  to  the  interesting  question  as  to  the  seats  or  bases 

from  which  presumptions  may  be  drawn,  he  enumerates  the 

Ibllowing  six  as   exhaustive:   (l)  persona;    (2)   causa;    (3) 

factum;  (4)  dictum;  (5)  non-factum;  (6)  non-dictum.    That 

this  division  embraces  social  and  physical  science  under  the 

term  "  law  "  is  plain  from  the  illustrations  which  are  appended. 

*  Note.— .Civilistische  Presumtionen,  33,  to  which  work  I  am  indebted  for 
pvt  of  the  above  analysis. 
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It  is  presumed,  we  are  told,  a  personcB  qualitate^  that  an  < 
person  dies  before  a  youth ;  that  a  woman  is  less  resol 
than  a  man ;  that  the  weaker  of  two  combatants  did  i 
begin  the  fight,  that  semel  mains,  semper  melas  (a  maxim  t 
is  reproduced  by  Rochefoucault).  Under  the  head  of  ca 
are  enumerated  a  series  of  conclusions  based  on  the  sciei 
of  psychology;  and  the  probable  results  of  amor,  spes.i 
metus  are  detailed.  As  to  mettis,  we  have  announced 
presumption  that  a  young  woman  loses  her  chastity  only 
force.  Ex  facto  come  the  following :  factum  sequens  deck 
iwluntatem  prcFcedentem  ;  a  prcesenti  ad  prceteritum  et  fu 
mm  prcBSumitur;  and  even  a  futitro  ad  prcesens  et  prceterh 
prcesumitur,*^ 

The  following  psychological  inference  is  introduced 
Menoch  as  a  presumption  of  law:  non prcesumendus  est  q. 
quam  die  ere  quod  non  prius  mente  agitaverit ;  a  proposit 
which  has  been  tlie  cause  of  much  confusion  in  our  h 
Anglo-American  jurisprudence.  It  is  sufficient  here  to 
that  the  term  "  law'*  is  so  defined  by  Menoch  as  to  incli 
sociology,  psychology,  and  physical  science,  and  that, 
presumptions  of  law,  he  treats  psychological,  social,  ; 
physical  inductions.  No  doubt  a  statute  may  take  an  ind 
lion  so  borrowed,  and,  in  order  to  relieve  the  parties  fi 
proving  that  which  is  reasonably  settled,  make  it  a  presur 
tion  of  law.  When  two  persons  are  exposed  on  one  pi 
to  the  dangers  of  the  sea,  and  both  die,  the  probability  is 
we  infer,  that  the  stronger  survives  the  weaker.  We  n 
base  this  probability  on  the  instinctive  love  of  life,  wt 
leads  the  stronger  to  use  his  superior  strength  to  secure 
survivorship ;  or  on  the  physical  laws  of  the  human  fra 
which  generally  give  longer  endurance  to  the  strong 
These,  however,  are  presumptions  of  fact,  which  vary  v 
each  particular  case.  The  legislature,  however,  in  order 
simplify  litigation,  and  to  give  an  arbitrary  test  by  wli 
something  like  uniformity  of  result  may  be  reached,  c 
enact  by  statute  that  in  such  cases  the  survivorship  is  to 

*  Note. — Menoch,  qu.  19. 
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determined  by  certain  fixed  rules.  The  presumption  in  such 
case  is  one,  not  of  fact,  but  of  law.  The  law  may  be  very 
absurd,  and  may  conflict  with  the  conclusions  of  those 
sciences  which  are  most  capable  of  judging  such  issues;  but, 
whether  absurd  or  not,  it  is  binding.  Here,  then,  is  the 
distinction  which  escaped  Menoch,  from  the  fact  that  he 
embraced  all  science  and  experience  under  the  term  "law." 
A  presumption  of  law,  in  its  true  sense,  is  a  presumption 
which,  whether  probable  or  improbable,  is  applied  by  statute, 
or  by  that  which  is  equivalent  to  statute,  to  a  fixed  and 
constant  condition  of  facts.  A  presumption  of  fact  is  a  pre- 
sumption applied  by  logic,  aided  either  by  common  experi- 
ence or  by  scientific  research,  to  the  exceptional  and  unique 
facts  of  each  particular  case. 

If  it  be  objected  that  I  have  exhibited  in  too  great  detail 
the  views  of  the  scholastic  jurists  from  whom  our  prevalent 
classification  of  presumptions  is  taken,  the  answer  is  that 
it  is  only  by  such  an  exposition  that  the  true  character  of 
the  scholastic  system  can  in  this  relation  be  known.  Eminent 
English  text  writers,  for  instance,  cite  Menoch  and  Alciat  as 
authority  for  the  proposition  that  intent  is  a  presumption 
of  law ;  and,  in  fact,  when  we  go  back  to  the  earlier  English 
cases  announcing  this  maxim,  we  find  that  its  sole  authorities 
are  the  scholastic  commentators  to  whom  I  have  just  referred. 
We  are  led,  therefore,  to  suppose  (i)  that  maxims  such  as 
these  have  the  authority  of  the  Roman  law,  and  (2)  that  they 
are  part  of  a  symmetrical  system  of  jurisprudence  based,  as 
all  practical  jurisprudence  must  be,  on  the  recognition  of  the 
coordinate  power  of  the  factors  of  law  and  of  fact.  But  ( i )  the 
niaxims  in  question,  and  the  classification  of  presumptions 
to  which  they  relate,  are  unknown  to  the  Roman  law,  and 
are  the  creatures  of  the  speculative  scholasticism  of  the 
middle  ages ;  and  (2),  what  is  more  important,  they  are  part 
of  a  false  system  which  ignored  reason  as  a  coordinate  factor 
in  concrete  adjudication,  and  which  undertook  to  decide  by 
a  pre-announced  rule  of  law  every  possible  contingent  ques- 
tion of  fact  To  these  errors  are  attributable  the  multitu- 
dinous "  presumptions  of  law  "  of  the  scholastic  jurists ;  to 
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this  we  owe  those  immense  volumes  of  judicial  casuistry  wh 
have  done  so  much  to  mislead  English  writers  on  eviden 
The  restoration  of  the  classical  and  philosophical  doctr 
in  this  respect  is  by  a  process  not  unlike  the  restorati 
under  Niebuhr's  auspices,  of  the  treatise  of  Gaius,  of  wh 
so  much  was  used  in  the  Justinian  compilation.  The  par 
ment  on  which  the  full  text  of  Gaius  was  written  had  b< 
covered  by  monkish  legends,  while  the  original  writing  1 
been  apparently  obliterated.  By  diligent  and  skilful  lab 
however,  the  monkish  legends  have  been  removed  and  i 
text  of  Gaius  restored.  If  we  are  bound  by  authority,  tl 
our  duty  is  t6  perform  the  same  office  with  the  mediae 
text  books  by  which,  in  this  branch  of  law,  our  conclusi* 
have  been  so  long  perverted.  We  must  get  rid  of  the  cr 
of  false  scholasticism  by  which  the  true  authorities  h 
been  hidden,  and  restore  those  authorities  in  the  purit} 
their  text.  If  we  are  not  bound  by  authority,  then  let 
toss  away  the  mediaeval  as  well  as  the  classical  jurists ; 
let  us,  at  least,  regain  our  logic.  If  there  is  no  techni 
jurisprudence  fettering  us  to  a  particular  theory  of  presur 
tions,  then  we  must  fall  back  on  reason,  and  hold  that  o 
is  a  thing  presumed  to  be  true  when  its  truth  can  be  pro\ 

Francis  WHARTO^ 

Cambridge,  Mass. 
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VIL  RIPARIAN  RIGHTS. 

To  every  thoughtful  student  of  the  law  it  has  an  aspect 
of  the  absurd.  He  is  made  sensible  of  this  when  he  con-* 
templates  it  with  reference  to  the  tenacity  with  which  it 
dings  to  time-honored  custom,  usage,  and  ancient  precedent. 

A  law  which  arose  out  of  the  necessities  of  a  people 
centuries  ago— out  of  a  civilization,  or  semi-civilization,  with 
customs,  manners,  wants,  and  adaptabilities  as  different 
from  the  present  as  midnight  darkness  from  the  noon-day 
sun— is  laid  down  as  the  rule  for  to-day.  It  matters  not 
that  the  peculiar  people,  their  domestic  and  foreign  policy, 
the  habits  and  necessities  of  their  existence,  and  their  place 
of  abode,  have  all  passed  away  or  been  changed.  As  a  par- 
tial illustration  of  this»  we  instance  the  subject  of  the 
present  paper. 

The  common-law  doctrine  of  the  rights  of  riparian  owners 
had  its  inception  and  growth  largely  in  the  wants  of  the 
English  people  and  the  peculiar  conformation  of  the  Island  of 
Great  Britain,  at  a  time  before  steam  vessels  were  known, 
and  litde  of  engineering  skill  possessed  by  the  people,  and 
when  a  commercial  marine  was  thought  impracticable. 

It  was  then,  when  sail  vessels  were  unable  to  make  head- 
way against  the  current  of  the  short  and  rapid  streams  of 
this  island,  that  rivers  were  said  to  be  navigable  only  to  the 
extent  of  the  ebb  and  flow  of  the  tide — a  fiction  that  is 
daily  being  announced  as  truth,  from  the  bench  in  this 
country,  of  all  our  great  rivers,  the  Mississippi  included. 

We  know  that  this  is  said  to  be  so  only  in  law^  not  in  fact. 
But  we  appeal  to  the  sober  thought  and  common  sense  of  the 
jurists  of  our  country,  whether  it  is  not  time  that  they 
should  cease  to  say  "  in  law,  though  not  in  fact."  What  is 
true  in  fact,  except  when  the  distinction  is  made  with  refer- 
ence to  an  equivocal  use  of  language,  should  be  true  in  law. 
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The  annunciation  that  a  thing  is  true  in  fact,  but  not 
law,  is  a  concession  to  roguery,  and  should  be  a  cause 
ridicule  of  the  judge. 

There  is,  perhaps,  no  more  instructive  and  interest 
chapter  of  our  law  than  that  which  contains  the  vai 
learning,  the  profound  research,  and  subtle  sophistry- 
which  it  is  sought  to  give  plausibility  and  applicability 
this  country  to  the  common-law  doctrine  on  this  subject. 

Most  laws  have,  as  all  laws  should  have,  some  basis 
reason — in  the  wants  of  the  people,  the  peculiar  circumstan 
giving  their  existence,  or  in  some  theory  of  "  the  eter 
fitness  of  things."  When  they  fail  in  any  or  all  of  the 
they  should  be  wiped  out,  and  something  better  take  th 
place. 

Time-honored  custom  and  usage,  or  ancient  precede 
are  not  sufficient  reasons  for  their  perpetuation.  The  stat 
man  and  the  superior  judge  should  rise  above  this  dictation 
meaningless  form — ancient,  and  objectless,  and  inapplical 
usage.  He  may  not  always  circumscribe  his  action  by  i 
peculiar  views  or  judgment  in  every  case.  This  would  le 
to  an  unsettling  of  all  law.  Many  questions  arise  in  whi 
the  reasons  are  about  equally  balanced,  in  which  the  reas 
of  the  living  judge  may  conflict  with  that  of  the  dead  oi 
as  represented  in  the  pages  of  our  reports  and  text-bool 
In  such  cases  he  will  usually  follow  precedent.  But  wh 
the  question  arises,  and  when  the  alternative  exists,  that 
must  choose  between  reason,  perhaps  right  and  justice,  a 
precedent — precedent  having,  it  may  be,  its  origin  in  a  sta 
of  things  entirely  different  from  the  present,  or  in  which  t 
reason  of  the  thing  has  ceased  to  exist — then  he  will  folk 
his  own  judgment  and  reason. 

In  the  case  of  the  Railroad  Company  v.  Schurmeir*  tl 
court  says  :  "  Irrespective  of  the  acts  of  Congress,  it  shou 
be  remarked  that  navigable  waters,  not  affected  by  the  el 
and  flow  of  the  tide,  such  as  the  great  lakes  and  the  Missi 
sippi  river,  were  unknown  to  courts  and  jurists.     When  tl 

.  «  7  Wall.  288. 
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rules  of  die  common  law  were  ordained,  and  even  when  the 
learned  commentaries  were  written,  to  which  reference  is 
made/ it  was  the  settled  doctrine  of  this  court  that  the  admi- 
ralty had  no  jurisdiction  except  where  the  tide  ebbed  and 
flowed." 

Anciently,  the  sea,  with  the  tide  rivers,  which  were  consid- 
ered its  arms,  were  said  to  belong  to  the  king  (i  Black.  Com. 
107),  and  this  idea  has  become  the  recognized  law  of  all 
nations.  In  this  country  the  public  or  commonwealth  is  sub- 
stituted for  the  king.  The  reason  of  the  rule  lies  in  the 
natural  fitness  of  things — ^in  the  organization  of  nations  and 
a  consideration  of  the  necessities  of  the  people,  trade,  com- 
merce, social  and  other  intercommunication.- 

Things  not  susceptible  of  individual  use,  but  useful  to  the 
public  generally,  and  essentially  so,  are  dedicated  to  the 
public,  and  held  exempt  from  individual  appropriation. 

One  of  the  earliest,  and  perhaps  the  most  reliable  of  au- 
thors upon  this  subject,  whose  words  in  England,  and  to 
some  extent  in  this  country,  are  quoted  with  as  much 
weight  almost  as  if  they  were  found  in  Magna  Charta,  to 
accept  the  sentiment  of  another,  and  of  whom  it  has  been 
said  that  his  writings  almost  justify  the  extravagant  enco- 
mium which  Mr.  Wirt  passed  upon  him  as  judge,  that,  "  with 
a  mind  beaming  the  effulgence  of  noon-day, 'he  sat  upon  the 
bench  like  a  descended  god,"  lays  down  the  common-law 
doctrine  as  follows.  I  quote  from  Sir  Mathew  Hale's  De 
Jure  Maris,3    Of  the  sea  he  says  : 

"  The  sea  is  that  which  lies  within  the  body  of  a  country 
or  without.  That  arm  or  branch  of  the  sea  which  lies  within 
the  fauces  terrce,  when  a  man  may  reasonably  discern  be- 
t\*een  shore  and  shore,  is,  or  at  least  may  be,  within  the  body 
of  a  country;  and,  therefore,  within  the  jurisdiction  of  the 
sheriff  or  coroner. 

**  The  part  of  the  sea  which  lies  not  within  the  body  is 
called  the  main  sea  or  ocean. 

'  The  Jefferson,  10  Wheat.  428;  Genesee  Chief,  12  How.  456;  Hine  v. 
Tmor,  4  Wall.  565. 
^  See  Ex  parte  Jennings,  6  Cow.  536.  ^ 
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"  The  narrow  sea  adjoining  the  coast  of  England  is  part 
the  wast  and  demesnes  and  dominions  of  the  king  of  Ei 
land,  whether  it  lie  within  the  body  of  the  country  or  not 

"  The  king's  right  of  property  or  ownership  in  the  sea  a 
soil  thereof  is  evinced  principally  in  these  things  that  folic 

"  First,  The  right  of  fishing  in  the  sea,  and  the  creeks  a 
arms  thereof,  is  originally  lodged  in  the  crown,  as  the  rig 
of  depasturing  is  originally  lodged  in  the  owner  of  the  wj 
whereof  he  is  lord,  or  as  the  right  of  fishing  belongs  to  h 
that  is  the  owner  of  a  private  or  inland  river. 

*'  But  though  the  king  is  the  owner  of  this  great  wast,  ai 
as  a  consequence  of  his  propriety,  hath  the  primary  right 
fishing  in  the  sea,  and  the  creeks  and  arms  thereof,   yet  t 
common  people  of  England  have  regularly  a  liberty  of  fis 
,  ii  1  ing  in  the  sea,  or  creeks  or  arms  thereof,  as  a  public  comm 

of  piscary  ;  and  may  not,  without  injury  to  their  right,  be  i 
strained  of  it,  unless  in  such  places,  creeks,  or  navigable  r 
ers,  where  either  the  king  or  some  particular  subject  ha 
gained  a  propriety  exclusive  of  that  common  liberty* 

"  The  next  evidence  of  the  king's  right  and  propriety  in  t 
sea,  and  the  arms  thereof,  is  his  right  of  propriety  to  t 
shore. 

"  The  shore  is  that  ground  that  is  between  the  ordina 
hfgh-water  and  low-water,  mark.      This  doth  prima  facie  aj 
of  common  right  belong  to  the  king,  both  in  the  shore 
the  sea  and  the  shore  of  the  arms  of  the  sea."* 

What  this  author  here  and  elsewhere  then  wrote  for  I 
day  and  generation  was,  indeed,  eniinently  sound,  and 
to-day  the  jurists, of  our  country  would  .with  as  wise  a  jud 
ment  seek  to  apply  the  doctrines  by  him  laid  down  to  a  lii 
state  of  things  as  those  to  which  he  applied  them,  or  wi 
reference  to  which  he  wrote  them,  and  not  to  a  state 
things  radically  different,  we  would  find  no  fault. 

So  far  as  concerns  lands  adjoining  the  sea  shore,  arms 
the  sea,  and  navigable  rivers  below  the  ebb  and  flow  of  tl 
tide,  the  common  law  is,  with  equal  propriety,  applied  alii 

4  De  Jure  Maris,  chap.  4.  • 
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in  this  country  and  in  England.  The  difficulties  and  hard- 
ships which  arise  are  in  the  application  of  the  rules  of  the- 
common  law  to  navigable  rivers  above  the  ebb  and  flow  of 
the  tide,  and  to  inland  lakes  and  ponds.  According  to  the 
common  law  the  adjacent  owner  along  rivers  not  navigable, 
inland  lakes  and  ponds,  owns  the  bed  to  the  centre  thread  of 
the  stream. 

The  application  of  this  rule,  it  will  be  seen,  becomes  of 
vast  importance  in  this  country  when  we  take  into  consid- 
eration the  great  extent  of  our  navigable  rivers  above  the 
ebb  and  flow  of  the  tide,  and  the  still  greater  number  of 
acres  of  land  covered  by  shallow  waters  of  lakes  or  ponds. 

By  reason  of  the  tendency  of  our  courts  to  apply  the  com- 
mon-law rule  in  its  broadest  terms,  without  discriminating 
as  to  any  particular  class  of  cases  or  condition  of  things, 
except  those  named  by  the  common  law,  we  have  thie  almost 
daily  occurrence  of  applications  to  the  courts  and  to  the  gov-^ 
cmment,  on  the  part  of  adjacent  owners  whose  possessions 
are  perhaps  insignificant,  and  much  less  than  those  they  seek, 
to  recover,  to  have  their  titles  quieted  to  large  tracts  of  land 
lying  in  the  navigable  rivers,  or  which,  by  cultivation  of  sur- 
rounding soil,  become  dry  in  lakes  and  ponds. 

An  examination  of  the  authorities  will  show  that  it  has 
been  the  general  policy  of  the  courts  to  comply  with  such 
requests.  The  case  of  Middleton  v.  Pritchard  is  a  leading- 
one  on  this  subject.  This  case  lays  down  the  common-law 
doctrine  that  the  title  of  the  riparian  proprietor  bounded  by  a. 
navigable  stream  extends  only  to  high-water  mark,  and  in 
streams  not  navigable  the  rights  of  the  riparian  proprietor 
extends  exclusively  to  the  middle  thread  of  the  current; 
that  arms  of  the  sea  and  streams  where  the  tide  ebbs  and 
flows  are  by  the  common  law  deemed  navigable,  and  stream?, 
above  tide  water,  though  navigable  in  fact,  are  not  deemed 
navigable  in  law ;  and  that  "  all  government  grants  bounded*, 
upon  a  river  not  navigable  entitles  the  grantee  to  all  islands 
lying  between  the  main  land  and  the  centre  thread  of  the 
current,  for  grants  by  the  government  are  to  be  construed, 
by  the   common    law   unless    the   government   qualify   or* 
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exclude  the  construction  ;  for  when  the  government  mal 
a  grant,  and  does  not  reserve  any  right  or  interest  that  coi 
pass  by  the  grants  and  shows  no  intention  to  make  su 
reservation,  the  grant  must  be  intended  td  include  all  tj 
might  pass  by  it.  Grants  are  to  be  taken  most  stronj 
against  the  grantee.''^ 

According  to  this  decision,  therefore,  the  Mississippi  \ 
held  not  to  be  a  navigable  river  in  law,  and  riparian  own 
took  title  to  the  middle  thread  of  the  stream,  includi 
islands,  etc.  The  public,  however,  had  the  right  of  navij 
tion,  of  landing  and  fastening  their  boats,  etc.  The  sai 
doctrine  was  held  in   Morgan  v.  Reading.^ 

In  a  note  to  Mr.  Kent's  commentaries  these  cases 
made  the  subject  of  high  compliment.  The  learned  anno 
tor  says :  "  These  decisions  in  the  courts  of  Illinois  and  ^ 
sissippi  are  highly  credible  to  their  learning  and  firmne 
and  it  is  consoling  to  meet  with  such  manly  support  of 
binding  force  of  the  common  law,  upon  which  Ameri( 
jurisprudence  essentially  rests." 

We  may  state  the  common-law  doctrine,  generally,  thus 

First.  The  riparian  owner  adjoining  the  sea  arms  and  na 
gable  streams  below  the  ebb  and  flow  owns  to  high  wat 
below  this  belongs  to  the  crown  or  government. 

Second,  The  riparian  owner  above  the  ebb  and  flow  on  na 
gable  streams  owns  to  the  centre  of  the  river,  subject  to  i 
public  use. 

Third,  In  case  the  river  changes  its  channel,  or  alluvi( 
are  formed  on  one  side  or  the  other,  insensibly  or  by  si 
and  imperceptible  means,  the  middle  of  the  river  £ 
remains  the  boundary. 

Fourth,  On  the  other  hand,  if  the  change  is  sudden,  p 
ceptible,  erratic,  the  boundary  is  the  former  channel  or  pi; 
of  the  former  channel,  and  parties  take  the  channel  or  t 
as  the  case  may  be. 

Fifth,  In  the  case  of  islands  being  formed  in  rivers  ab( 
the  ebb  and  flow,  they  become  the  property  of  the  adjac' 

5  3  Scam.  (111.)  510. 

^  3  Smedes  &  Marshall,  336. 
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owner  to  the  middle  line  of  the  river.  If  the  formation  is. 
below  the  ebb  and  flow,  or  in  the  sea  and  navigable  lakes,  it 
belongs  to  the  government  or  crown. 

Sixth.  In  case  the  conveyance  bound  the  land  along  the 
shore  of  a  river  not  navigable,  the  grantee  takes  to  the 
middle.^ 

SevtTttk.  The  same  rule  obtains  with  reference  to  navigable 
lakes  as  to  navigable  rivers.* 

It  would  require  more  space  than  we  can  devote  to  this . 
article  to  notice  the  many  exceptions  to  these  general  rules, 
both  in  this  country  and  others,  growing  out  of  peculiar 
customs  and  statutory  regulations ;  as,  for  instance,  in  Maine 
and  Massachusetts,  by  colony  ordinance  of  1641,  and  usage 
arising  therefrom,  the  proprietor  of  the  land  adjoining  bays 
and  arms  of  the  sea,  and  on  rivers  where  the  tide  ebbs  and 
flows,  owns  to  low-water  mark,  subject  to  the  public  ease- 
ment, to  not  exceeding  one  hundred  yards  below  high-water 
mark. 

But  it  is  our  only  object  in  this  paper  to  discuss  the  appli- 
cability of  the  common-law  rule  to  the  rivers  of  this  country,, 
independent  of  any  such  local  laws  or  usage. 

In  the  case  of  Gavit  v.  Chambers  ^  the  court  says :    **  If  it 
be  assumed  that  the  United  States  retain  the  fee-simple  in 
the  beds  of  our  rivers,  who  is  to  preserve  them   from  indi- 
vidual trespass,  or  determine  matters  of  wrong  between  the 
trespassers  themselves?     It  cannot  be  reasonably  doubted 
that  if  all  the  beds  of  our  rivers  supposed  to  be  navigable, . 
and  treated  as  such  by  the  United  States  in  selling  lands,, 
are  to  be  regarded  as  unappropriated  territory,  a  door  is 
opened  for  incalculable  mischiefs.     Intruders  upon  the  com- 
mon waste  would  fall  into  endless  broils  amongst  themselves, 
and  involve  the  owners  of  adjacent  lands  in  controversies 
innumerable.     Stones,  soil,  gravel,  the  right  to  fish,  would 
all  be  subject  to  individual  scramble,  necessarily  leading  to. 
violence  and  outrage." 


7  3  Keot,  429,  note. 

^  See  3  Kent,  429,  note^  and  cases  cited. 

>  3  Ohio,  495. 
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In  South  Carolina  it  was  held  that  where  a  certain  sui 
•<:alled  **  Dean's  Swamp"  as  a  boundary,  the  creek  or  n 
stream  of  the  swamp  was  intended,  and  not  the  outer  e 
or  margin  of  low,  marshy  land  that  frequently  bounded 
main  stream."* 

In  questions  of  boundary,  it  is  yet  a  rule  that  nat 
objects  have  a  preference  over  marked  lines  or  comers,  ( 
line  designated  by  course  and  distance,  and  central." 

As  to  the  question  of  boundaries  on  rivers,  it  may 
stated  that,  unless  there  are  explicit  words  distinctly  d( 
ing  other  or  narrower  limits,  the  adjacent  owner  goes  to 
middle  thread  of  the  stream."  And  to  this  end,  langu; 
when  doubtful,  is  strongly  construed  to  so  mean/^  T 
when  the  description  was  the  "  margin  *'  of  a  river,  the  c( 
held  that  the  line  was  the  centre  of  the  stream/* 

In  Child  V.  Starr'*  it  was  held  that  the  grantee  of  a  t 
•  described  as  running  along  a  shore  took  to  the  middl 
the  stream,  although,  strictly  speaking,  fresh-water  stream: 
not  possess  shores.*^ 

It  has  even  been  held  that  when  land  was  bounded  b 
line  commencing  at  a  stake  "by  the  side  of  the  rivei 
mill  pond,"  and  running  "by  the  side  of  said  pond' 
another  stake  "by  the  side  of  said  pond,"  that  the  grai 
took  to  the  middle  of  the  river  ;*7  so,  a  line  rum 
'between  two  trees,  one  "standing  by  the  side  of"  and 
other  "by  the  river ;"'^  so,  when  the  line  around  a  t 
described  it  as  commencing  and  ending    at  stakes  "  at 


*°  Angell  on  Water  Courses,  22 ;  Felder  v.  Bonnett,  2  McMull.  (S.  C. 
See,  also,  Lord  v.  Comm.  City  of  Sidney,  12  Moore  P.  C.  473. 

"  Hurly  V.  Morgan,  i  Dev.  &  Bat.  (N.  C.)  425;  Lynch  v.  Allen,  4  D( 
Bat  62. 

*'  Angell  on  Watercourses,  H,  and  cases  there  cited.  See,  also,  Lo 
'Comm.,  12  Moore  P.  C.  473. 

»3  Ibid, 

*4  Ex  parti  Jennings,  6  Cow.  518. 

n  4  Hill,  369. 

x6  20  Wend.  149. 

*7  Angell  on  Water  Courses,  33,  and  cases  there  cited. 

^^  Angell  on  Water  Courses,  33,  and  cases  there  cited. 
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river."*'  So,  when  the  line  was  described  as  "  thence  along 
the  river  to  the  place  of  beginning,"  although  the  "  thence  " 
point  was  an  oak  tree  half  a  mile  from  the  river.** 

In  the  case  of  the  People  v.  The  Canal  Appraisers" 
the  court  held  that  "grants  by  the  legislature  of  islands 
in  rivers  and  streams  where  the  tide  does  not  ebb  and 
flow,  although  made  during  a  long  series  of  years,  will  not 
justify  the  conclusion  that  the  principle  of  the  common  law 
has  not  been  adopted  here — that  grants  of  lands  upon  rivers 
or  streams  where  the  tide  does  not  ebb  and  flow  carry  the 
exclusive  rights  of  tlie  grantees  to  the  middle  of  the  stream ; 
or,  having  been  adopted,  that  it  has  ever  been  legally  abro- 
gated or  exploded." 

We  might  extend  our  citation  of  authorities  maintaining 
this  view  of  the  subject  to  much  greater  length,  but  do  not 
deem  it  necessary  or  proper,  considering  the  limits  of  this 
article.  Suffice  it  to  say  that  by  a  large  preponderance  of 
the  authorities  is  this  view  of  the  subject  maintained  by  our 
courts.  On  the  other  hand,  however,  there  are  many  veiy 
able  authorities  which  hold  a  contrary  view.  Some  of  them 
we  will  briefly  notice. 

In  the  case  of  the  Railroad  Company  v.  Schurmeir  the  court 
says,**  quoting  from  Mr.  Kent  and  discussing  the  subject 
at  some  length :  "  Proprietors  bordering  on  streams  not 
navigable,  unless  restricted  by  the  terms  of  the  grant,, 
hold  to  the  centre  of  the  stream ;  but  the  better  opinion  is 
that  proprietors  of  lands  bordering  on  navigable  rivers,  un- 
der titles  derived  from  the  United  States,  hold  only  to  the 
stream,  as  the  express  provision  is  that  all  such  rivers  shall 
be  deemed  to  be,  and  remain,  public  highways.  Grants  of 
land  bounded  on  rivers  above  tide  water,  says  Chancellor 
Kent,  carry  the  exclusive  right  and  title  of  the  grantee  to 
the  centre  of  the  stream   unless  the   terms   of  the   grant 

*9  Angell  on  Water  Courses,  33,  and  cases  there  cited. 
*  AngcU  on  Water  Courses,  33,  and  cases  there  cited.     See  further  cases 
i^tutrating  this  subject  same  place,  et  seq. 
"13  Wend.  355. 
"  7  Wall.  287. 
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I  clearly  denote  the  intention  to  stop  at  the  edge  or  margii 

!  the  river,  and  the  public,  in  cases  where  the  river  is  navigc 

for  boats  and  rafts,  have  an  easement  therein,  or  a  righl 

I>assage,  subject  to  the  jus  publicum^  as  a  public  highwa 

The  views  of  that  commentator  are  that  it  would  reqi 
an  express  exception  in  the  graat,  or  some  clear  and 
equivocal  declaration,  or  certain  and  immemorial  usage 
limit  the  title  of  the  riparian  owner  to  the  edge  of  the  ri 
because,  as  the  commentator  insists,  the  stream,  when  u 
in  a  grant  as  a  boundary,  is  used  as  an  entirety  to  the  c 
tre  of  it,  and  he  consequently  holds  that  the  fee  passes 
that  extent. 

Decided  cases  of  the  highest  authority  affirm  that  c 
trine,  and  it  must  doubtless  be  deemed  correct  in  mosi 
all  jurisdictions  where  the  rules  of  the  common  law  prei 
as  understood  in  the  parent  country.  Except  in  one  or 
states,  those  rules  have  been  adopted  in  this  country,  as 
plied  to  rivers  not  navigable  when  named  in  a  grant  or  d 
as  a  boundary  to  land. 

Substantially  the  same  rules  are  adopted  by  Congress 
applied  to  streams  not  navigable,  but  many  acts  of  Cong 
have  provided  that  all  navigable  rivers  or  streams  in  the  t( 
tory  of  the  United  States,  offered  for  sale,  should  be  deei 
to  be,  and  remain,  public  highways.'* 

Irrespective  of  the  acts  of  Congress,  it  should  be  remar 
that  navigable  waters  not  affected  by  the  ebb  and  flow 
the  tide,  such  as  the  great  lakes  and  the  Mississippi  ri 
were  unknown  to  courts  and  jurists  when  the  rules  of 
common  law  were  ordained  ;  and  even  when  the  lear 
commentaries  were  written,  to  which  reference  is  mad< 
was  still  the  settled  doctrine  of  this  court  that  the  admir 
has  no  jurisdiction  except  where  the  tide  ebbed  and  flow( 

Extended  discussion  of  that  topic,  however,  is  unne 
sary,  as  the  court  decides  to  place  the  decision  in  this  ( 

23  3  Kent,  nth  ed.  427. 

=^4  I  Stat,  at  Large,  491  ;  2  id.  235,  279,  642,  666,  703,  747 ;  3  id.  349. 
*5  The  Jefferson,  10  Wheat.  428;  Genesee  Chief,.  12  How.  456;  Hii 
Trevor,  4  Wall.  565. 
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upon  the  several  acts  of  Congress  making  provision  for  the 
sur\ey  and  sale  of  the  public  lands  bordering  on  public  navi- 
gable rivers,  and  the  legal  construction  of  the  patents  issued 
under  such  official  surveys.     Such  a  reservation  in  the  acts 
of  Congress,  providing  for  the  survey  and  sale  of  such  lands, 
must  have  the  same  effect  as  it  would  be  entitled  to  receive 
if  it  were  incorporated  into  the  patent,  especially  as  there  is 
nothing  in  the  field  notes,  or  in  the  official  plat  or  patent, 
inconsistent  with  that  explicit  reservation.     Rivers  were  not 
regarded  as  navigable,  in  the  common-law  sense,  unless  the 
waters  were  affected  by  the  ebb  and  flow  of  the  tide,  but  it 
Ls  quite  clear  that  Congress  did  not  employ  the  words  "  navi- 
gable "  and  "  not  navigable  "  in  that  sense  as  usually  under- 
stood in  legal  decisions.     On  the  contrary',  it  is  obvious  that 
the  words  were  employed  without  respect  to  the  ebb  and 
flow  of  the  tide,  as  they  were  applied  to  territory  situated  far 
above  tide  waters  and  in  which  there  were  no  bodies  of  salt 
water.     Viewed  in  the    light  of  these  considerations,  the 
court  does  not  hesitate  to  decide  that  Congress,  in  making  a 
distinction  between  streams  navigable  and  those  not  navi- 
gable, intended  to  provide  that   the  common-law  rules  of 
riparian  ownership   should  apply  to  land  bordering  on  the 
latter,  but  that  the  title  to  lands  bordering  on  navigable 
streams  should  stop  at  the  stream,  and  that  all  such  streams 
should  be    deemed   to   be,   and   remain,  public   highways. 
Although  such  riparian  proprietors  are  limited  to  the  stream, 
>till  they  also  have  the  same  right  to  construct  suitable  land- 
ings and  whar\'cs  for  the  convenience  of  commerce  and  navi- 
gation as  is  accorded  riparian  proprietors  bordering  on  navi- 
gable waters   affected   by  the  ebb  and  flow  of  the   tide.^^ 
The   inapplicability  of  the  common-law  doctrine  to  the 
condition  of  tilings  existing  in  this  country  became  manifest 
to  the  courts  when  the  question  of  admiralty  and  maritime 
jurisdiction  arose  for  determination  in  this  country. 
In  the  case  of  the  propeller  Genesee  Chief '7  it  was  held  that 

*^  Sec  DuUon  v.  Strong,  I  Black,  23. 
*7  12  How.  443. 
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the  act  of  Congress  of  26th  of  February,  1845,'^  extending  1 
jurisdiction  of  the  district  courts  to  certain  cases  upon  the  lal 
and  navigable  waters  connecting  the  same,  was  consistent  w 
the  constitution  of  the  United  States — not  upon  the  ground 
the  power  of  Congress  to  regulate  commerce,  but  upon  1 
ground  that  the  lakes  and  the  navigable  waters  connect) 
them  are  within  the  scope  of  admiralty  jurisdiction,  as  kno 
and  understood  at  the  time  of  the  adoption  of  the  consti 
tion ;  and  that  the  admiralty  and  maritime  jurisdiction  grani 
to  the  federal  government  by  the  constitution  of  the  Unit 
States  is  not  limited  to  tide  waters,  but  extends  to  ail  puh 
navigable  lakes  and  rivers  where  commerce  is  carried 
between  different  states  or  with  foreign  nations.  The  ch 
justice,  in  delivering  the  opinion  of  the  court  in  this  case,  a 
referring  to  the  doctrine  which  limits  navigability  to  the  e 
and  flow  of  the  tide,  uses  the  following  language  :  "  If  su 
be  the  construction,  then  a  line  drawn  across  the  river  Miss 
sippi  would  limit  the  jurisdiction  of  the  courts  of  admiral 
f  *'!  although  there  were  ports  of  entry  above  it,  and  the  wa 

as  deep  and  navigable,  and  the  commerce  as  rich  and  expos 
to  the  same  hazards  and  incidents  as  the  commerce  belc 
The  distinction  would  be  purely  artificial  and  arbitrar>% 
well  as  unjust,  and  would  make  the  constitution  of  the  Unit 
States  subject  one  part  of  a  river  to  the  jurisdiction  of  a  co 
of  the  United  States  and  deny  it  to  another  part  equa 
public,  and  but  a  few  yards  distant." 

It  would  seem  that  a  consideration  of  this  phase  of  t 
question  would  of  itself  be  sufficient  to  prevent  any  atten 
on  the  part  of  the  courts  to  apply  the  common-law  doctr 
in  this  country.  It  is  evident  that  there  is  no  reason 
applying  admiralty  jurisdiction  to  public  tide  waters  wh 
does  not  exist  with  reference  to  all  other  navigable  wat 
used  for  the  purposes  of  domestic  and  foreign  trade  and  co 
merce. 

This  view  of  the  subject  is  very  forcibly  and  logica 
argued  and  maintained  by  the  commissioner  of  the  gene 

*8  5  Stat,  at  Large,  726. 
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land  office  in  his  report  for  1868  (pp.  121  to  132,  inclusive), 
wherein  he  discusses  at  some  length,  and  with  very  great 
ability,  the  subject  of  this  paper,  and  very  clearly  establishes 
the  view  sought  to  be  here  maintained.'^ 

The-  report  argues  the  impossibility  and  absurdity  of 
attempting  to  establish  any  artificial  line  that  would  in  any 
way  meet  the  demands  of  justice,  or  accurately  locate  the 
limit  of  jurisdiction ;  and  suggests,  as  we  have  said,  that  the 
same  reasons  prove  the  absurdity  of  the  common-law  dis- 
tinction, holding  the  bed  of  a  river  simply  from  the  ebb  and 
flow  of  the  tide  to  be  public  property,  and  that  above  such 
line  not  to  be,  although  of  the  same  commercial  importance. 
It  would  seem  that  if  anything  more  than  the  mere 
announcement  of  the  proposition  were  necessary  to  con- 
vince any  thoughtful  reader  of  its  absurdity,  this  would  be 
sufficient. 

Chief  Justice  Tilghman,  in  the  case  of  Carson  v.  Blaizer,3** 
said,  in  speaking  of  the  Susquehanna :  "  If  such  a  river  had 
existed  in  England,  no  such  doctrine  (declaring  its  bed  to  be 
private  property,  belonging  to  the  owners  of  its  banks)  would 
ever  have  been  applied  to  it.  Their  streams  in  which  the  tide 
does  not  ebb  and  flow  are  small."  In  this  case  the  court 
denies  with  much  force  of  argument  the  common-law  doc- 
trine. 

The  principal  rivers  of  England  and  Wales  are  the  Severn, 
Mersey,  Thames,  Humber,  Trent,  and  Ouse,  having  a  no 
greater  united  length  than  eight  hundred  miles,  and  only  a 
navigable  length,  with  the  aid  of  modern  improvements,  with 
steam,  of  four  hundred  miles.  But,  at  the  tinie  when  the  com- 
mon law  on  this  subject  had  its  origin,  steam  vessels  were 
unknown.     Sail  vessels  not  being  able  to  make  head  against 


*9  The  reader  interested  in  the  investigation  of  this  subject  will  find  it  to  his 
Interest  to  consult  this  report.  The  following  cases  are  referred  to  in  this 
report:  Case  of  Thomas  Jefferson,  10  Wheat.  428;  Peroux  v.  Havard,  7  Pet 
324:  Steamboat  Orleans  v.  Phoebus,  II  Pet  175;  Waring  et  al.  v.  Clerk,  5 
How.  441 ;  New  Jersey  Steam  Navigation  Co.  v.  Merchants'  Bank,  6  How^ 
344:  Hinc  V.  Trevor,  4  Wall.  555. 

3°  2  Binn,  477 ;  Ingraham  v.  Wilkinson,  4  Pick.  272. 
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the  currents  of  the  short  rapid  streams,  the  limit  of  navigatio 
was  fixed  at  the  limit  of  the  ebb  and  flow  of  the  tide.  It  i 
only  necessary  to  compare  this  state  of  things  with  that  whic 
exists  in  this  country  to  see  the  inadequacy  of  the  Vule  the 
adopted  to  meet  the  wants  of  our  people.  The  Mississippi  an 
its  seventy-six  affluents,  including  the  Red  river,  Missouri,  an 
Ohio,  drain  a  region  of  one  million  two  hundred  thousan 
square  miles,  passing  from  north  to  south  through  a  regie 
of  eighteen  degrees  of  latitude,  producing  every  species  c 
produce  from  the  hardiest  cereal  to  tropical  fruits,  and  capabl 
of  sustaining  almost  untold  millions  of  population,  and  po* 
sessing  a  steamboat  navigation  of  sixteen  thousand  six  hur 
dred  and  ninety-four  miles,  and  carrying  over  fifteen  hundre 
steam  vessels,  with  an  aggregate  burden  of  more  than  twic 
the  entire  steam  tonnage  of  the  British  commercial  marine. 
By  nature,  in  the  councils  of  a  wise  Providence,  these  gres 
highways  were  made  for  the  common  good,  and  means  c 
intercommunication  between  the  millions  existing  on  the  so 
along  and  at  the  extremes  of  the  vast  area  of  countr 
traversed  by  them.  As  much  as  the  oceans,  they  should  b 
free  and  common  to  all.  To  give  their  beds  to  the  inhabit 
ants  along  their  banks,  and  deprive  them  of  maritime  jurii 
diction,  would  be  to  do  what  was  never  contemplated  in  th 
making  of  any  law.  Before  the  adoption  of  the  constitutio 
the  Congress  of  the  United  States,  in  the  fourth  article  c 
the  ordinance,  dated  July  14,  1787,  for  the  government  of  th 
territory  northwest  of  the  Ohio,  declared  that  **  the  navigabl 
waters  leading  to  the  Mississippi  and  St.  Lawrence,  and  th 
carrying  places  between  the  same,  shall  be  common  highway: 
forever  free,  as  well  to  the  inhabitants  of  said  territory  as  t 
the  citizens  of  the  United  States,  and  those  of  any  other  stat 
that  may  be  admitted."  Afterwards,  in  dealing  with  the  pre 
prietary  rights,  the  fifteenth  section  of  the  act  of  Congres 
of  June  4,  1 812,  declares  that  the  Mississippi  and  Missoui 
rivers,  and  the  navigable  waters  flowing  into  them,  shall  b 
common  highways,  and  forever  free  to  the  citizens  of  th 

3'   Report  Com.  Gen.  Land  Office,  1867,  103. 
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United  States.  To  place  these  two  great  rivers  and  the  Ohio, 
with  an  aggregate  navigable  distance  of  over  six  thousand 
miles,  containing  in  their  channels  large  tracts  of  land,  on  a 
level  befBre  the  law  with  the  Thames  and  Mersey,  is  absurd. 
Chancellor  Walworth,  in  the  case  of  the  Canal  Commis- 
sioners V.  The  People,  supra,  said : 

"  It  is,  therefore,  preposterous  to  contend  that  the  limited 
doctrines  of  the  common  law  are  applicable  to  the  Missis- 
sippi,  Ohio,  Susquehanna,  Niagara,  and  St.   Lawrence.     If 
applicable,    Grand   Island   in    the    Niagara,   with   eighteen 
thousand  acres,  would  belong  to  the  owners  of  the  shore." 
In  a  comparatively  recent  case  in  New  York  (The  People 
V.    Canal   Appraisers,    33    N.    Y.  461)   the   court   rendered 
a  very    able  opinion,  holding  that  the  large  rivers   of  the 
United   States,  above  tid%  water,   correspond  to  navigable 
tide-water  rivers  of    England,  having  ports  of  entry,  and 
being  carrying  place  of  foreign  and  domestic   trade ;    and 
that  there  is  the  same  reason  for  holding  their  beds  to  be 
public  property ;  and  that  their  commercial  character  should 
rather  be  determined  upon  these  considerations  than   the 
unimportant  fact  of  their  being  less  remote  from  the  sea. 

Mr.  Justice  Bronson,  in  his  dissenting  opinion  in  the  case 
of  Starr  v.  Child,^'  uses  the  following  language : 

"  Navigable  rivers  belong  to  the  public.  Other  streams 
may  be  owned  by  individuals.  This  doctrine  is  founded  on 
principles  of  public  policy  so  obviously  just  and  wise  that 
It  is  no  matter  of  astonishment  to  find  it  prevailing  all  over 
Europe,  and,  so  far  as  I  know,  all  over  the  civilized  world. 
Indeed,  it  would  be  strange  if  any  enlightened  people  had 
failed  to  perceive  the  importance  of  declaring  all  navigable 
waters  public  property. 

"  In  England  a  rule  of  evidence  has  been  adopted  which, 
though  it  recognizes  the  doctrine,  does  not  always  give  it 
complete  practical  effect.  By  the  common  law  the  flow  and 
reflow  of  the  tide  is  the  criterion  for  determining  what  rivers 
arc  public.     This  rule  is  open  to  the  double  objection  that  it 

^  ao  Wend.  158,  supra. 
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includes  some  streams  which  are  not,  in  fact,  navigable,  an 
which,  consequently,  might  well  be  the  subject  of  individu 
ownership,  and  it  includes  other  streams  which  are,  in  fac 
navigable,  and  which,  in  every  wel  -regulated  state,  shoul 
belong  to  the  public. 

"  Although  the  ebb  and  flow  of  the  tide  furnishes  an  impe 
feet  standard  for  determining  what  rivers  are  navigable, 
nevertheless  approximates  the  truth,  and  may  answer  vei 
well  in  the  Island  of  Great  Britain,  for  which  the  rule  wi 
made.  But  such  a  standard  is  quite  wide  of  the  mark  whe 
applied  to  the  great  fresh-water  rivers  of  this  continent,  an 
would  never  have  been  thought  of  here  if  we  had  not  foun 
the  rule  ready  made  to  our  hands.  Now,  I  think  no  doctrin 
better  settled  than  that  such  portions  of  the  law  of  Enj 
land  as  are  not  adapted  to  our  (jondition  form  no  part  < 
the  law  of  this  state. 

"  This  exception  includes  not  only  such  laws  as  are  incoi 
sistent  with  the  spirit  of  our  institutions,  but  such  as  wei 
framed  with  special  reference  to  the  physical  condition  of 
country  differing  widely  from  our  own. 

'*  It  is  contrary  to  the  spirit  of  the  common  law  itself  t 
apply  a  rule,  founded  on  a  particular  reason,  to  a  case  whei 
the  reason  utterly  fails.  Ccssante  raiione  legis^  cessat  ips 
lex.     *     *     * 

"  If  it  were  either  necessary  or  proper  for  me  to  vindicat 
the  judgments  of  the  courts  of  last  resort,  it  could,  I  thin) 
be  most  satisfactorily  established  that  it  is  now,  and  alwa> 
has  been,  the  law  of  this  state  that  navigable  rivers^  whethe 
fresh  or  salt,  and  without  any  reference  to  the  flow  or  reflo 
of  the  tide,  belong  to  the  public.  But  it  is  enough  that  th 
question  has  been  settled  by  a  forum  from  which  there  is  n 
appeal." 

And  this  is  the  conclusion  arrived  at  by  Mr.  Justice  Broi 
son  after  a  careful  review  of  the  cases  decided  in  the  state,  2 
will  be  seen  by  reference  to  the  case  as  reported.  Th 
learned  judge  reviews  the  whole  question  at  considerabl 
length,  and  with  so  able  argument  against  the  applicatio 
of  the  common-law  rule  that  it  would  seem  to  be  convincing 
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Again,  the  commissioner  of  the  general  land  office,  in 
his  report  for  the  year  1868,  argues  with  much  ability  against 
the  application  of  the  doctrine,  usque  ad  filum  aqua.  Per- 
haps I  cannot  do  better  than  to  quote  his  own  language.'^ 
He  says : 

**  Conveyances  made  in  this  country  by  patentees  and  their 
grantees-  of  lands  on  the  margins  of  rivers  whose  beds  have 
been  surveyed  aild  patented,  present  the  same  opportunities 
for  the  application  of  the  maxim  as  conveyances  in  England, 
or  to  older  states  of  the  Union.  But  such  conveyances  are 
altogether  different  in  several  essential  particulars  from  that 
of  United  States  patents  for  lands  bordering  on  meandered 
and  unsurveyed  streams. 

"In  such  cases  it  cannot  be  presumed  that  it  was  the  inten- 
tion to  convey  to  the  middle  of  the  river,  for  the  sale  was 
regulated  by  law,  which  provides  only  for  the  disposal  of 
lands  previously  surveyed  and  platted,  no  authority  existing 
to  embrace  unsurveyed  lands  in  the  patent.     *     *     * 

"  The  beds  of  meandered  rivers  and  lakes  are  not  sur- 
veyed, and  the  power  of  agents  executing  sales  of  adjacent 
lands  to  convey  purchases  to  the  middle  of  the  stream  is 
clearly  wanting." 

The  commissioner  denies  that  the  right  follows  as  an 
incident,  and  illustrates  by  showing  that  if  such  a  principle 
did  exist,  it  would  apply  as  well  to  the  banks  of  the  Ohio 
and  Chattahoochee — of  the  former  of  which  the  Supreme 
Court  has  decided  that  deeds  of  land  on  the  north  bank 
carry  the  grantee  only  to  low-water  mark ;  and  of  the  latter, 
that  grants  of  land  in  Alabama,  on  its  banks,  carry  the  gran- 
tee only  to  the  banks  of  the  stream.3^ 

Among  numerous  authorities' he  cites  that  of  Child  v. 
Starr,  and  quotes  the  language  there  used  as  follows  :  ^s 

"  The  bed  of  a  river  is  a  substantial  matter  of  grant,  and 
can  pass  only  as  such.      It  can  never  pass  as  incident  or 

33  Report  Com.  Land  Office,  1868,  126. 

3*  Hcndy's  Lessees  v.  Anthony,  5  Wheat.  374;  Howard  v.  IngersoU,  15 
How.  U.  S.  381. 
35  4  Hill,  482,  supra. 
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appurtenant  to  a  grant.  It  is  land,  and  land  cannot  be  i 
dent  or  appurtenant  to  land.  The  conveyance  of  one  acr 
land  can  never  be  made,  by  any  legal  construction,  to  con 
another  acre  by  incident  or  appurtenant  to  the  first  1 
land,  and  that  only,  which  is  expressly  embraced  in, 
forms  the  subject-matter  of,  a  grant  passes  under  it." 

In  this  connection  the  commissioner  remarks  that  '*  la 
bordering  on  meandered  rivers  are  frequently  entered 
actual  settlers  under  the  preemption  and  homestead  law* 
which  the  maximum  quantity  taken  by  any  one  person  is  1 
ited  to  one  hundred  and  sixty  acres."  "  Will  it  be  c 
tended,"  he  asks,  "that  such  claimants,  after  having  e 
selected  and  entered  on  the  river  bank  the  full  quan 
allowed  by  law,  and  applied  for  and  obtained  a  patent 
the  same,  are  entitled  by  some  undefined  process  to,  ] 
haps,  an  additional  one  hundred  and  sixty  acres  of  un; 
veyed  land  in  the  bed  of  the  river,  in  defiance  of  statut 
limitations?*' 

An  examination  of  the  conduct  of  the  general  land  of 
will  show  that  it  has  been  the  settled  policy  not  to  rec 
nize  the  common-law  rule  as  applicable  to  the  pu 
lands  lying  along  our  great  navigable  rivers,  and  adjoir 
inland  lakes  and  ponds. 

Many  years  after  the  public  survey  and  running  of  me 
dered  lines,  large  tracts  which  have  been   uncovered  by 
receding  of  the  waters,   or  change  of  channel,  or  for 
or  all  causes,  have  been  surveyed  and  sold.     Why  this  po 
should  not  be  adhered  to,  and  the  decisions  of  the  co 
conform  to  it,  is  a  little  difficult  to  see. 

In  this  day  and  age,  when  every  man's  possessions 
capable  of  easy  and  exact  ascertainment,  we  see  no  rea 
why  in  dealing  with  the  public  domain,  as  in  all  the  r 
tions  of  life,  the  purchaser  should  not  be  confined  to  \n 
he  purchases  and  pays  for.  There  is  neither  right,  just 
sound  policy,  nor  wise  management,  in  any  other  course. 

The  doctrine  of  alluvions  has  some  foundation  in  the 
cessity  of  things.  It  is  impracticable  to  measure  or  accc 
continually  for  the   small   and  almost  imperceptible  gi 
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which  are  made  along  the  margins  of  rivers.  But,  in  our 
opinion,  this  doctrine  should  be  restricted  to  its  narrowest 
limits,  only  allowing  the  gain  to  the  adjacent  owner  when 
a  jury  should  find  it  impracticable  to  measure  the  increase. 
There  is  no  basis  for  the  idea  that,  because  a  man  buys  land 
upon  the  mai^tn  of  a  river,  and  is  subjected  to  the  loss  of  soil 
by  the  washing  of  the  waters,  that  therefore  he  should  be 
entitled  to  the  increase  of  a  reverse  action  of  the  waters. 
Evtry  man  who  buys  land  is  supposed  to  do  so  in  contem- 
plation of  all  the  natural  advantages  or  disadvantages  to 
which  it  may  be  subject.  If  he  buys  a  swamp,  he  may  expect 
malarial  fevers.  If  he  buys  aloog  the  margin  of  a  river,  he 
may  expect  that  his  land  will  be  washed  away.  In  one  case, 
no  more  than  in  the  other,  should  he  expect  or  be  entitled  to 
compensation. 

Especially  does  the  application  of  the  common-law  rule 
lead  to  an  absurdity  and  injustice  when  applied  to  the  nu- 
merous meandered  lakes  and  ponds  which  so  abound  in  this 
country. 

Continually  are  contests  arising  before  the  general  land 
office  bet^veen  purchasers  of  the  after-surveyed  bottoms  of 
these  meandered  lakes  and  ponds,  and  the  riparian  owner — 
the  latter  often  claiming  tracts  of  land  quite  as  large  as  his 
original  purchase. 

It  is  with  some  pleasure  that  we  think  that  we  notice  a  tend- 
ency in  the  courts,  latterly,  to  recognize  the  common-sense 
nile  contended  for,  and  to  ignore  the  inapplicable,  ancient 
fiction,  which  has  its  basis  in  the  assertion  that  that  is 
true  in  law  which  is  not  true  in  fact,  and  which  has  its  only 
argument  in  ancient  precedent,  which,  though  right  enough 
in  its  day,  is  wrong  for  the  present  day  or  state  of  things 
existing  in  this  country. 

This  common-law  doctrine  has  been  denied  by  courts  in 
New  York,  Pennsylvania,  South  Carolina,  Alabama,  Iowa, 
Virginia,  Tennessee,  North  Carolina,  and  Michigan;  not 
unifonnly  in  all  of  these  states,  but,  as  a  rule,  in  most  of 
them,  and  uniformly  in  some.  We  have  discussed  this  sub- 
ject only  with  reference  to  the  common  law. 
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It  would  be  a  pleasant,  though  somewhat  laborious,  U 
to  point  out  the  various  laws  upon  the  subject,  emanati 
from  different  parts  of  the  world. 

We  can  only  note  that  by  the  civil  law  all  rivers,  prope 
so  called,  even  above  tide  water,  provided  they  are  na 
gable  by  ships  or  boats,  or,  as  it  would  seem,  by  any  ot] 
floating  vehicle,  are  considered  public  property. 

The  same  is  true  of  the  French  law,  as  appears  from  i 
Code  Napoleon  (liv.  2,  tit.  i,  c.  3,  art.  538),  in  which  ; 
enumerated,  among  other  subjects  of  public  domain, 
fieuves  et  rivieres  navigables  ou  fiattabUs^  "  which  last  woi 
seem  to  have  been  coined,"  as  remarked  by  Chief  Just 
Parker  in  Ingraham  v.  Wilkinson  {supra),  "  to  comprehe 
all  streams  on  which  boats,  rafts,  lumber,  or  any  other  spec 
of  property,  may  be  transported.  It  is  probable,"  he  furtl 
remarks,  "that  this  distinction  arose  from  the  difference 
magnitude  between  the  rivers  on  the  continent  and  those 
the  island,  many  of  the  former  being  navigable  much  \ 
yond  the  ebbing  and  flowing  of  the  sea,  and  few,  if  any, 
the  latter  being  of  consequence  for  passage  or  transpor 
tion  above  the  tide." 

P.  N.  Bowman. 
Washington,  D.  C. 
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VIIL    BOOK  REVIEWS. 

Tory's  Commentaries  on  Equity  Jurisprudence.  Twelfth 
Edition.  By  J.  W.  Perry.  Boston :  Little,  Brown,  and  Com- 
pany.   1877. 

The  twelfth  edition  of  Judge  Story's  Commentaries  on  Equity 
urisprudence  comes  before  us  in  the  handsomest  type  of  Little,, 
irown,  and  Company,  and  under  the  editorial  revision  of  Jairus 
V.  Perry,  who  has  himself  stepped  into  the  front  rank  of  com- 
aentators  by  his  Treatise  on  Trusts.  It  is  a  combination  of  excel- 
encies.  The  work  itself  is,  indeed,  "a  wonderful  exposition  of 
he  Jurisprudence  of  Equity  "  and  "  an  enduring  monument  to  the 
ndustry,  learning,  and  genius  of  its  distinguished  author;"  the 
lotes  and  addition  of  cases  of  the  present  editor  are  marked  by 
lis  pointed  felicity  and  exhaustive  accuracy  \  and  the  publisher's 
)art  of  the  common  enterprise  is  such  as  to  delight  the  eye  of  the 
genuine  lover  of  books.  Under  these  circumstances  the  usual 
lotice  of  a  new  edition  of  an  old  favorite  is  scarcely  necessary y, 
specially  as  it  can  be  little  else  than  an  unmeaning  eulogy.  A 
'eviewer  is  nothing  unless  he  can  pick  flaws  enough  to  make  his 
irticle  spicy,  or  claim  credit  for  knowing  more  than  author  or 
xlitor. 

In  these  days  of  rapid  reporting,  and,  we  may  add  in  a  double 
ense,  rapid  digesting,  the  young  law  student  may  stand  somewhat 
Lgbast  at  the  making  of  books,  of  which  there  is  no  end.  Within 
lix  or  seven  years  that  marvel  of  workers,  Benjamin  Vaughan- 
Vbbott,  has  prepared,  and  Messrs.  Little,  Brown,  and  Company 
uve  published,  twenty  ponderous  volumes  of  digest,  fourteen  of 
hem  giving  the  apices  juris  of  nineteen  hundred  volumes  of 
'eports  op  to  the  first  of  January,  1870,  and  the  other  six 
nnbodying  similar  points  of  five  hundred  and  seventeen  volumes- 
)f  reports,  the  accretions  of  the  subsequent  six  years.  And  this  is 
>nly  the  beginning,  not  of  the  end  by  a  long  ways  (lawyers  not 
laving  much  faith  in  a  speedy  millenium),  but  of  a  new  crop.. 
Fhe  progeny  of  the  last  quarter  of  the  nineteenth  century  prom- 
ses  to  be  more  numerous  than  that  of  the  ages  which  have 
|>receded.     Even  now  the  diligent  young  lawyer  may  find  at  least 
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one  *'case  in  point"  on  any  side  of  any  question,  and  can 
into  the  forensic  struggle  "armed  and  equipped  aceording  tola 
that  is,  with  a  precedent.     What  future  generations  may  do  i 
new  Justinian  "sweeps  the  platter  clean,"  we  need  not  troubl 
heads  about,     "  Sufficient  unto  the  day  is  the  evil  thereof." 

In  truth,  however,  it  needs  no  prophet  to  foresee  that  thej 
if  it  be  an  evil,  will  work  its  own  cure.  Necessity  will  lead  t 
fusing  of  large  masses  of  decisions,  either  by  common  consel 
the  courts  or  by  the  unsparing  hand  of  the  law  maker,  into  i 
general  principles,  and  irreconcilable  conflicts  will  be  closd 
positive  edicts,  sic  lex  scripta  est  There  is  a  tendency  in  our 
books  to  condense  the  wealth  of  material  into  books  that  cai 
handled — what  Lord  St.  Leonards  called  handy-books-  Nfl 
speak  of  Stephen's  Digest  of  the  Law  of  Evidence,  DunJ 
Abridgment, and  Judges  Dillon  and  Cooley's  masterly  condensat| 
of  certain  important  heads  of  the  law,  the  repertories  of  High 
Chicago,  and  Freeman,  of  Sacramento,  give  us  much  law  i 
convenient  compass.  All  such  books  are  better  than  digests, 
the  materials  have  been  passed  through  the  alembic  of  clear  x 
active  minds,  and  reduced  to  cohesive  symmetry,  while  the  ref 
ences  enable  the  judicious  reader  to  judge  for  himself  as  to  i 
correctness  of  the  analysis.  The  field  of  equity  jurisprudence  / 
experienced  tl?e  same  tendency.  Adams's  Doctrine  of  Equ: 
was  a  successful  effort  to  condense  the  principles  of  law  bs  adcai 
istered  in  the  Court  of  Chancery,  and  of  the  proceedings  by  whii 
these  principles  are  enforced,  somewhat  marred  in  the  later  Aina 
can  editions  by  an  incongruous  mass  of  notes  by  the  vario: 
editors.  Bispham's  Principles  of  Equity  is  worthy  of  a  place  € 
the  same  shelf. 

The  very  multiplicity  of  precedents  tends  to  diminish  their  re/i 
tive  value,  as  the  inflation  of  the  currency  lessens  its  purchasioi 
capacity.  The  person  who  is  forced  to  take  them  will  mike  < 
selection,  and  those  which  have  intrinsic  value  will  be  preferred  t< 
those  which  pass  current  merely  because  they  are  issued  by  author 
ity.  It  is  the  ring  of  the  metal  which  governs  in  both  cases.  T^ 
test  of  merit  in  a  decision  lies  in  the  clearness  with  which  the  p/?^' 
ciple  is  enunciated,  and  the  logical  accuracy  with  which  the  ratit 
decidendi  is  explained  aud  applied.  This  test  is  met,  not  as  is  ^^^ 
•civil  law — by  abstract  reasoning  from  supposed  axiomatic  premises— 
but  by  the  application  of  the  reasoning  powers  to  the  preexi^W 
.law.    "  Though  proceedings  in  equity,* '  says  Sir  Joseph  Jekyll  in  his 
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Qous  opinion  in  Cowper  v.  Cowper,  2  P.  Wms.  720,  ^'are  said  to  be 
undum  discretionem  boni  viriy  yet  when  it  is  asked,  vir  bonus  est 
r>  /  the  answer  is,  qui  consulta  patrum^  qui  leges  juraque  servat** 
le  discretion  of  the  equity  judge  is  not  arbitrary,  but  according 
settled  law.  What  is  required,  then,  is  not  reason  alone;  it  is 
ison  guided  by  the  great  lights,  the  leading  precedents  of  the 
St.  The  judge  must  know  the  origin  of  the  principle  he  is  called 
on  to  apply,  and  the  history  of  its  subsequent  evolution.  It  is 
ecisely  for  this  reason  that  the  commentaries  of  Judge  Story  on 
»uity  Jurisprudence  are,  at  present,  invaluable.  The  general 
an  of  the  work,  while  not  so  scientifically  accurate  as  that  of  Mr. 
>ence,  is  far  better  adapted  for  practical  purposes.  The  natural 
der  in  which  each  branch  of  the  subject  is  taken  up  and  dis- 
ssed  could  not  well  be  improved  upon.  Its  great  merit,  how- 
er,  is  that  it  goes  back  to  the  fountain-head  of  modern  equity 
h\  and  traces  the  stream  for  us  to  the  date  of  its  last  publication 
r  the  author  himself.  The  later  editorial  additions  to  the  text, 
ce  the  addition  of  new  cases  to  the  notes,  while  they  enhance  the 
line  of  the  work  as  a  practical  manual,  detract  to  a  certain  extent 
om  its  original  faultless  symmetry.  We  are  not  surprised  to  find, 
1  the  editor  tells  us  in  his  preface,  that  many  lawyers  have  expressed 
desire  that  the  original  text  of  the  author  should  be  restored  and* 
reserved.  And  we  are  glad  to  find  that  the  inclination  of  the 
iitor  was  in  the  same  direction,  and  that  he  did  actually,  as  he 
(iidly  puts  it,  conclude  ''to  modify  some  of  the  peculiarities  of 
vie'  of  his  immediate  editorial  predecessor. 
Equity  law,  as  administered  in  America,  commences  with  Lord 
lOtimgham  in  1673,  two  hundred  years  ago.  The  strong  practi- 
il  sense  of  this  great  judge  enabled  him  to  throw  off  what  Mr. 
pence  has  called  the  obsolete  jurisdiction  of  the  court  of  chan- 
ery,  and  to  limit  it  within  what  is  designated  as  the  extraordinary 
irisdiction  of  the  court,  while  a  current  of  humor,  both  genial 
nd  caustic,  enlivens  his  opinions  and  fills  them  with  pithy  and 
ointed  sentences.  It  is  this  characteristic  that  makes  his  decisions, 
ricf  and  badly  reported  as  they  are,  so  readable.  His  immediate 
accessors,  among  whom  were  Lord  Somers  and  Lord  Talbot,  were 
ot  long  enough  on  the  bench  to  make  any  profound  impression  on 
be  course  of  the  court.  This  was  left  for  Lord  Hardwicke  during 
tis  twenty  years  of  continuous  service,  from  1736  to  1756,  a  period 
rhich  enabled  him  both  to  deepen  and  widen  the  foundation  of 
be  "father  of  equity  law,"  and  to  contribute  largely  to  the  erec- 
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tion  of  the  superstructure.  "His  numerous  decisions,"  sa 
author,  §  52,  "evince  the  most  thorough  learning,  the  most  exi 
skill,  and  the  most  elegant  judicial  analysis."  Even  Mr.  I 
whose  History  of  the  Court  of  Chancery  is  a  long  tirade  of  al 
the  court  and  of  scandal  on  the  occupants  of  the  wool-sack,  i 
that  the  judicial  character  of  Lord  Hardwicke  was  almost  invt 
praised  by  the  profession,  and  adds:  "It  is  indisputable  ih 
judgments  were  secundem  artem^  well  founded,  and  good  prec 
for  future  determinations. ' '  A  quarter  of  a  century  after  hi 
bold,  aggressive,  and  incisive  mind  of  Lord  Thurlow  made, 
years,  a  deep  and  lasting  impression  on  the  jurisprudence 
court.  Lord  Eldon's  subsequent  long  career,  notwithstandi 
conservative  bent  of  his  genius,  and  perhaps  for  that  very  r 
tended  to  settle  the  principles  and  practice  of  the  court 
ancient  foundations,  but  with  modern  improvements,  in  wh 
was  largely  assisted  by  his  great  Master  of  the  Rolls,  Sir  VS 
Grant.  After  him  the  omnipotent  British  Parliament  beg 
innovations,  slowly  at  first,  since  more  rapidly,  which  have 
in  so  whelming  the  old  land-marks  that  ere  long  only  a  po 
two  above  the  flood  may  be  left  to  tell  of  the  antediluvian  ^ 
With  the  equity  decisions  from  Lord  Nottingham  to  Lord  I 
inclusive,  the  familiarity  of  Judge  Story  was  simply  marvi 
It  is  in  this  respect  that  his  labors  cannot  be  replaced.  He 
us,  in  almost  every  instance,  the  leading  case  on  the  subject 
discussion,  with  the  subsequent  decisions  in  affirmance,  qui 
tion,  or  reversal.  He  enables  us  to  see  for  ourselves  how 
master  minds  grappled  an  unsolved  difficulty,  and  brought 
out  of  chaos.  He  puts  before  us  the  ratio  decidendi  in  its  01 
simplicity,  and  traces  it  through  its  protean  forms  or  applic* 
No  mere  condensation  of  the  principles  of  equity,  with  the 
authorities  cited  in  support,  can  supply  the  place  of  this  sch< 
for  the  student,  this  broad  pathway  of  knowledge  for  the 
To  him  who  wishes  to  know,  not  only  what  the  equity  law  i 
given  subject,  but  why  it  is,  and  how  it  is,  the  work  is  a  sii 
non.  It  may  use  a  few  more  words  than,  in  these  days  of  telej 
may  be  absolutely  necessary.  It  may  be  slower  in  reaching ; 
elusion  than  suits  the  Macbethian  motto,  "  be  it  thought  and  d 
It  is  sometimes  disappointing  in  not  stating  any  conclusion 
which  is  very  unsatisfactory  to  those  who  like  an  author  to 
for  them — a  large  class  even  in  the  legal  profession.  With 
faults,  we  shall  not  soon  see  its  like  again. 
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The  additions  made  to  the  text  of  Judge  Story  suggest  a  remark 
rhich  he  himself,  who,  it  has  been  well  said,  ''sucked  up  juris- 
iction  like  a  sponge/'  would  be  the  first  to  acknowledge  the 
ruth  of,  and  that  is,  that  equity  is,  even  more  than  any  other  branch 
if  the  law,  progressive.  Its  original  jurisdiction  was  rather  legal 
han  equitable,  its  present  jurisdiction  being  then  literally  extraor- 
linary.  The  extraordinary,  as  in  the  Roman  system,  gradually 
:ncroached  upon  the  ordinary,  and  the  present  tendency,  where  the 
egal  and  equitable  jurisdictions  are  not  blended,  is  to  turn  legal 
ases  over  to  equity  rather  than  the  reverse.  Under  the  ecclesiasti- 
:al  chancellors,  as  we  learn  from  the  calendars  of  proceedings  in 
:hancery,  bills  were  filed  to  recover  for  the  breach  of  a  contract  to 
icliver  personal  property,  for  breach  of  marriage  promise,  and  for 
protection  against  the  practice  of  witchcraft.  It  looks  like  we 
night  go  back  to  first  principles,  and  a  modern  table-turner  might 
iind  himself  enjoined  from  practising  his  mystic  arts  by  that  most 
potent  of  weapons — ^a  chancery  injunction.  If  so,  the  court  will  be 
compelled  to  resort  to  Archbishop  Morton's  celebrated  decision,  as 
chancellor  of  Henry  VII.,  and  declare  that  a  dealer  in  such  high 
art  "sera  damne  in  hell."  Year  Book,  4  Hen.  VII.  fo.  5.  The 
modem  chancellor  in  equity  leaves  such  judgments  to  his  ecclesi- 
astical brother. 

Besides  the  tendency  to  enlarge  the  jurisdiction  of  equity  by 
giving  it  cognizance  of  legal  matters,  there  can  be  no  doubt  that 
there  is  a  like  tendency  to  extend  in  some  direction  the  bounds  of 
admitted  jurisdiction.  This  is  very  obvious  in  two  or  three  par- 
ticHlar  directions,  such  as  specific  performance,  equitable  estoppel, 
and  the  powers  of  the  court  through  its  injunctive  process  and  its 
receivers.  The  notes  of  recent  cases  to  the  work  under  consideration 
will  repay  examination  on  these  points,  and  keep  the  reader  up  with 
the  current.  We  do  not  find,  however,  any  notice  of  the  late 
decisions  cited  in  Meyer  v.  Johnston,  4  Cent.  L.  J.  in,  where  the 
Supreme  Court  of  Alabama  undertake  to  say  that  the  receiver  of 
a  railroad  may  be  authorized,  by  the  court  which  appoints  him,  to 
issue  negotiable  certificates  of  indebtedness,  which  shall  be  a  first 
lien  OD  the  property,  when  this  course  is  necessary  to  raise  money 
for  the  management  and  preservation  of  property  until  it  shall  have 
h€cn  dbposed  of.  It  seems  that  other  courts  have  gone  further, 
and  authorized  the  issuance  of  such  securities,  to  the  amount  of  hun- 
dreds of  thousands  of  dollars,  to  complete  an  unfinished  railroad  in 
the  hands  of  its  receiver,  and  to  equip  it  for  running,  and  to  make    * 
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the  debt  thus  created  a  valid  and  prior  lien  on  the  propert] 
against  preexisting  lien  creditors  and  the  owners.  The  court 
other  words,  undertake,  not  merely  to  adjudge  the  case  broi 
before  it,  and  to  protect  the  property  pending  the  litigation, 
to  determine  that  it  is  for  the  interest  of  the  parties  that  the  p 
erty  should  be  improved,  nolens  voUnSy  and  charge  it,  at 
expense  of  the  litigants,  accordingly.  The  rights  of  the  o^ 
and  of  a  person  who  acquires  a  title  to  the  property  by  cont 
are,  at  the  will  of  the  judge,  transferred  ("convey  the  wis 
call*')  to  a  third  person.  No  English  court,  it  may  be  safe  to 
has  ever  done  anything  of  the  kind.  It  requires  a  free  govemc 
and  a  free  court  to  accomplish  such  a  feat.  Of  course,  we  loo 
vain  for  anything  on  this  subject  in  Judge  Story's  original  l 
nor  do  we  find  upon  an  examination  of  the  notes  that  the  pre 
editor  has  got  so  far  in  his  studies.  We  must  wait,  with  \ 
appetite  we  may,  for  the  next  edition.  W.   F.  ( 

Harston's  California  Code.  Practice,  Pleadings,  and  Evid( 
in  the  Courts  of  the  State  of  California  in  General  Suits 
Proceedings :  Being  the  Code  of  Civil  Procedure  of  Califo 
as  amended  up  to  the  Close  of  the  Twenty-first  Session  of 
Legislature  (1876),  with  full  Cross-references  and  Annotat 
from  the  Reports  of  the  Various  Courts  in  the  United  St; 
By  E.  F.  BuTTERMER  Harston,  of  the  San  Francisco 
San  Francisco:   A.  L.  Bancroft  &  Co. 

The  California  Code  of  Procedure  covers  practice,  the  statu 
limitations,  special  proceedings,  evidence,  etc.,  as  well  as  pleadi 
and  consists  now  of  2104  sections.  The  legislature,  in  1864, 
lished  this  code  in  two  volumes,  with  full  notes,  and  the  work  b 
us  embraces  the  whole  in  one  large  volmue,  with  notes,  covering 
space  than  those  of  the  official  edition,  but  still  they  conta 
more  complete  digest  of  the  California  decisions.  The  fori 
which  the  book  is  got  up  is  a  very  convenient  one  for  practical 
Immediately  after  each  section  there  follows  in  double  colurc 
digest  of  all  the  California  cases  that  bear  upon  the  subject -m 
of  the  section,  and  with  numerous  cross-references.  The  sul 
of  each  decision  referred  to,  as  well  as  the  cross-references, 
indicated  by  catch-words  in  black  letter,  often  arranged  alph; 
ically,  which  is  a  great  help  to  one  who  is  in  a  hurry,  as  who  is 
The  work  seems  to  be  one  of  the  best  of  the  kind.  It  is  i 
commentary  or  a  treatise ;  no  principle  is  discussed  ;  the  autl 
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conclusions  are  not  given  in  case  of  conflicting  decisions  or  other- 
vise,  but  it  is  an  intelligent  and  painstaking  digest,  somewhat  after 
the  manner  of  Voorhees'  New  York  Code  and  Seney's  Ohio  Code, 
although  the  opinions  of  the  court  upon  the  given  question  seem 
to  be  more  fully  and  carefully  stated  than  in  either.  The  work 
would  seem  to  be  indispensable  to  a  California  practitioner,  and 
useful  to  those  in  other  states  practising  under  the  same  system. 

Works  of  this  kind  which  abound  in  the  several  states  should 
not  be  confounded  with  commentaries.  They  are  simply  aids  in 
finding  the  law  upon  the  subject  as  judicially  declared.  Those 
who  are  mere  practitioners,  who  look  at  every  question  through 
the  authorities,  and  at  nothing  through  the  reasoning  faculties, 
who  can  see  no  philosophy  in  the  code  procedure,  or  indeed  in 
any  other,  but  are  only  anxious  to  keep  within  lines  as  marked  by 
those  in  authority,  have  no  use  for  treatises  that  discuss  principles, 
and  gauge  the  authorities  by  them.  They  want  decisions,  and 
works  like  Mr.  Pomeroy's  are  only  appreciated  as  they  point  to 
decisions.  There  are  others  who,  of  course,  must  have  the  decisions, 
but  they  want  something  more.  An  author  who  brings  genius  and 
labor  to  the  discussion  of  a  subject,  who  has  the  patience  to  seek, 
and  the  ability  to  discern,  the  principle  that  should  control  the 
decisions  upon  a  given  question,  who  can  reconcile  such  of  the 
cases  with  themselves,  and  with  the  principle  so  found,  as  are 
worthy  to  be  regarded  as  authority,  and  expose  the  errors  of 
others,  becomes  himself  an  authority.  Authors  of  this  class 
meet  the  wants  of  such  students,  and  their  works  must  of 
necessity  gradually  take  the  place  of  reports.  Indeed,  the  lat- 
ter are  becoming  so  numerous  as,  for  that  reason  alone,  to  be 
beyond  the  reach  of  most  lawyers.  The  works  of  such  writers  as 
Washburn,  Bishop,  and  others  of  the  later  school,  as  well  as  those 
of  Biackstone  and  Kent,  will  come  to  take  the  rank  in  countries 
where  the  common  law  prevails,  now  given  to  those  of  the  Pothiers 
and  Savignys  upon  the  continent,  although  we  shall  never  lose  that 
traditional  reverence  for  decisions  which  is  unknown  in  countries 
where  the  civil  law  prevails.  While  the  book  of  Mr.  Harston 
does  not  rise  to  the  dignity  of  a  philosophical  commentary,  or  a 
commentary  at  all,  it  is  all  that  it  professes  to  be,  and  is  one  of  the 
bcit  works  of  its  kind.  What  renders  it  more  valuable  than  a  mere 
digest  is  the  fact  that  the  author  is  not  content  with  copying  the 
syllabi  of  the  cases  cited,  but  gives  fuller  and  more  satisfactory 
statements  of  the  views  of  the  court  than  are  indicated  by  ordi- 
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nary  head-notes,  and  also  the  fact  that  the  opinion  of  the  co 
given  in  direct  connection  with  the  text  of  the  statute,  thus  re 
ing  it  unnecessary  in  most  cases  to  refer  to  any  other  book. 

That  part  of  the  code  pertaining  to  pleading,  with  its  con! 
tion,  is  the  only  part  which  is  of  special  interest  outsi( 
California.  It  is  copied,  with  some  changes,  from  the  co 
New  York,  and  in  its  leading  provisions  is  the  same  as  found 
the  so-called  code  states.  Unlike  the  New  York  and  other  c 
that  of  California  says  nothing  in  terms  about  equitable  actioi 
actions  heretofore  called  equitable,  either  in  abolishing  the 
of  action,  or  in  providing  for  the  union  of  different  caus 
action  in  one  complaint ;  nor  does  it  speak  of  equitable  dcf 
or  counter-claims.  But  its  general  language  is  held  to  imp 
this  regard,  all  that  is  elsewhere  expressly  stated.  So  that  in 
fornia,  as  in  most  of  the  other  code  states,  there  is  no  such 
as  a  legal  and  equitable  action  as  distinguished  from  each  ( 
but  all  applications  to  the  court,  in  the  form  of  an  action,  fc 
prevention  or  redress  of  wrong?,  are  simply  civil  actions,  ar 
special  defences,  of  whatever  nature,  are  simply  defences  o 
matter. 

The  California  code  has  a  few  provisions  not  found  in  t 
New  York,  which  challenge  respectful  consideration.  At  coi 
law,  tenants  in  common  of  real  property  could  not  unite 
action  to  protect  their  title,  inasmuch  as  it  was  several,  and 
not  been  supposed  that  the  union  was  permitted  by  the  code  j 
ion  that  *'  all  persons  having  an  interest  in  the  subject  of  the  a 
and  obtaining  the  relief  demanded,  may  be  joined  as  plair 
But  section  384  of  the  California  code  provides  that  "all  p 
holding  as  tenants  in  common,  joint  tenants,  or  coparcen 
any  number  less  than  all,  may  jointly  or  severally  commence 
fend  any  civil  action  or  proceeding  for  the  enforcement  0 
tection  of  the  rights  of  such  party.'*  This  is  very  broad,  2 
far  as  parties  to  action  are  concerned,  would  seem  to  mi 
co-interests  both  joint  and  several ;  but  the  legislature,  in 
adopted  a  more  specific  provision  in  regard  to  actions  pert 
to  the  realty,  which  is  embodied  in  the  code  of  civil  pro 
as  section  381.  It  provides  that  "any  two  or  more  persons 
ing  an  estate  or  interest  in  lands  under  a  common  source  0 
whether  holding  as  tenants  in  common,  joint  tenants,  copan 
or  in  severalty,  may  unite  in  an  action  against  any  person  cb 
an  adverse  estate  or  interest  therein,  for  the  purpose  of  deten 
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snch  adverse  claim,  or  of  establishing  such  common  source  of 
title,  or  of  declaring  the  same  to  be  held  in  trust,  or  of  removing 
1  cloud  upon  the  same. ' '  The  union  here  specifically  provided  for  is 
certainly  warranted  by  sound  principle,  and  the  provision  is  only  a 
little  stretch  of  our  old  rule  of  equity  pleadings  which  is  embodied 
in  all  the  codes,  and  which  allows  persons  to  be  joined  as  plaintiffs 
who  have  an  interest  in  the  subject  of  the  action  and  in  the  relief 
demanded.  Another  section  (z^S)  authorizes  an  action  against 
persons  associated  in  business  under  a  common  name  by  such  com- 
mon name,  the  summons  to  be  served  upon  one  or  more  of  the 
associates,  and  provides  that  the  judgment  shall  bind  their  joint 
property.  Some  of  the  states,  as  Ohio,  have  gone  further,  and 
have  authorized  partners  and  associates  in  business  to  sue  and  be 
sued  in  their  associate  name,  while  in  most  the  common  law  rule 
still  prevails. 

The  code  of  California  has  enlarged  the  scope  of  a  demurrer  by 
adding  a  seventh  ground,  to  wit:  ''That  the  complaint  is  ambig- 
uoas,  unintelligible,  or  uncertain,"  which  defects  are  elsewhere 
reached  by  motion.  It  also  authorizes  the  statute  of  limitations  to 
be  pleaded  by  reference  to  the  statute — that  is,  **it  may  be  stated 
generally  that  the  cause  of  action  is  barred  by  the  provisions  of 

section (giving  the  number  of   the  section  and  subdivision 

thereof,  if  it  is  so  divided,  relied  upon)  of  the  Code  of  Civil 
Procedure."  This  mode  of  avowing  a  conclusion  of  law  is  in  har- 
mony with  several  other  provisions  found  in  all  the  codes,  which 
pennit,  for  the  sake  of  brevity,  a  private  statute  to  be  pleaded  by 
reference j  and  the  performance  of  conditions  precedent  to  be 
stated  generally,  that  the  party  duly  performed  all  the  conditions 
on  his  part;  and,  in  pleading  a  judgment  or  determination  of  an 
inferior  court,  or  of  an  officer  or  board,  that  it  may  be  stated  to 
have  been  dufy  given  or  made.  All  these  are  innovations  in  that 
the  statement  of  the  facts  is  not  required,  but  conclusions  of  law 
are  made  to  suffice,  and  yet  their  convenience  sufficiently  atones 
for  the  departures  from  principle.  The  California  code,  especially 
by  the  amendments  of  1874,  makes  a  few  other  changes,  among 
which  is  a  provision  for  a  cross-complaint,  although  it  doeS  not 
clearly  appear  how  such  cross-complaint  differs  from  the  first  class 
of  counter-claims. 

In  all  the  code  states,  so-called,  except  three  or  four,  the  lead- 
ing and  essential  features  of  the  New  York  code  have  been  pre- 
served, while  in  most  of  them  a  disposition  is  shown  to  tinker,  and 

Digitized  by  VjjOOQIC 


148  HARSTON's   CALIFORNIA   CODE. 

sometimes  without  improvement.  Legislative  committees  ar 
to  feel  called  upon  to  make  some  change,  if  but  to  show 
superior  understanding  and  fidelity.  Hence  some  changes  foi 
better ;  others  well  enough  if  generally  adopted,  but  which  a 
real  improvement ;  and  others  which  only  mar  the  system. 
Ohio  commission  made  changes,  most  of  them  of  little  pra< 
importance.  For  instance,  instead  of  adopting  the  two  class 
counter-claims  as  provided  for  in  the  New  York  code,  a  distin 
is  made  between  a  counter-claim  and  a  set-off,  when,  if  the 
counter-claim  is  to  be  used  at  all,  it  may  as  reasonably  cove 
demand  which  a  defendant  may  have  against  the  plaintiff  b) 
of  set-off  as  by  way  of  recoupment.  In  the  revision  of  iSf 
Missouri  several  sections  are  added  to  the  rules  of  pleading,  ¥ 
are  not  found  in  the  original  code  or  in  that  of  any  other  1 
Thus,  the  old  practice  act  had  contained  a  section  making  di 
ity  a  substantial  objection  to  a  pleading,  which  had  been  ins 
in  order  that  the  vice  might  be  reached  by  general  demurrer, 
revisors  of  1855,  not  seeing  that  the  section  in  the  new  code  v 
be  incongruous  and  unnecessary,  inserted  it  in  these  awk 
words:  "Duplicity  is  a  substantial  objection  to  the  petitic 
other  pleading,  and  shall,  on  motion,  be  stricken  out."  The 
ceding  section  had  already  provided  for  striking  out  redui 
matter,  and  nothing  more  was  necessary.  Other  illustrations  r 
be  given  from  the  codes  of  these  two  states,  both  of  which 
followed  the  example  of  New  York,  as  well  as  from  those  of  01 
which  illustrate  a  truth  which  sometimes  seems  hid  from  ambi 
legislators,  to  wit :  that  change  is  not  necessarily  improvei 
It  would  be  much  better— and  I  am  speaking  of  pleading! 
practice — for  each  state  which  adopts  the  reformed  procedi 
follow  closely  the  great  state  which  first  introduced  the  sy 
The  advantages  of  so  doing  are  many.  We  thus  may  avail 
selves  of  the  construction  put  upon  its  provisions  by  the  cou 
that  state ;  we  are  enabled  to  use  its  text-books  and  forms 
decisions,  also,  in  other  states  where  the  same  policy  has 
adopted,  as  well  as  their  text-books,  will  come  to  our  aid,  and 
short  time,  out  of  the  brief  and  compreiiensive  rules  of  plea 
thus  followed,  will  grow  a  system  more  harmonious,  better  ui 
stood,  and  far  more  rational,  than  the  common-law  system 
ever  claimed  to  be. 
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K  Treatise  on  Trial  by  Jury.  Including  Questions  of  Law 
and  Fact,  with  an  introductory  chapter  on  the  Origin  and 
History  of  Jury  Trial.  By  John  Proffatt,  LL.B.,  author  of 
"Curiosities  and  Law  of  Wills,"  etc.  San  Francisco:  Sumner 
Whitney  &  Co.  New  York :  Kurd  &  Houghton.  Cambridge: 
The  Riverside  Press.  1877. 
In  the  year  1737,  upon  the  evidence  we  have,  Alexander  Pope 

eroaiked,  as  a  fact  to  be  noted  : 

♦•  An  author  I    'Tis  a  valuable  name ; 
How  few  deserve  it !  and  what  numbers  claim/' 

Perhaps  the  word  author  does  not  imply  any  more  in  the  year 
1877  than  it  did  in  the  year  1737.  Perhaps,  also,  the  truth  in  1737 
iid  not  justify  the  somewhat  passionate  exclamation  of  Pope.  He 
vas  himself  an  author,  and  the  remark  had  reference  to  other 
mthors  whose  works  did  not  please  him.  But  they  were  authors — 
»f  something — such  as  it  was,  and,  therefore,  the  case  was  unlike 
that  of  the  countryman  who,  some  years  later,  called  at  the  office 
of  Mr.  Mason  to  enquire  for  Mr.  Cushman.  "Is  there  a  lawyer 
in  this  building  by  the  name  of  Cushman?"  said  the  countryman. 
"No,"  said  Mr.  Mason.  "I  was  told,"  continued  the  country- 
nun,  "that  Mr.  Cushman  had  an  office  in  this  building.  Was  I 
misinformed?"  "That  was  not  what  you  asked  me,"  said  Mr. 
Mason.  "There  is  a  man  of  the  name  of  Cushman  who  has  an 
office  in  this  building,  but  he  is  no  lawyer."  A  stupid  man  writes 
a  stupid  book.  There  is  nothing  venerable  in  the  book,  or  in  the 
man,  but  he  is,  nevertheless  the  author  of  the  book — such  as  it  is. 
He  made  it;  it  exists;  and  it  had  no  other  maker.  The  truth  is, 
being  an  author  does  not  necessarily  imply  an  author  of  something 
good.  If,  indeed,  it  were  otherwise,  there  would  be  no  mischief- 
makers,  and  no  deviltry  generally.  Yet  it  is  true  that  there  is  a 
great  deal  more  expected  and  required  of  well-meaning  authors 
in  this  year  1877  than  was  expected  or  required  even  in  the  early 
part  of  this  century.  There  is  more  to  be  done,  and  the  require- 
ment is  to  do  it  better.  And  writers  of  books,  and  especially  of 
boob  that  treat  of  some  science,  are  required  to  comform  to  this 
new  state  of  things.  Especially  is  this  true  of  writers  of  law-books. 
Except,  perhaps*  professional  teachers,  there  is  no  class  of  men 
so  dependent  on  books  as  lawyers  in  full  practice.  The  constant 
demand  is  for  authority.  What  has  been  decided?  The  smallest 
case  is  seldom  argued  without  the  aid  of  books.     Let  one  address 
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himself  simply  to  the  reason  of  the  magistrate,  and,  except 
case  of  the  commonest  practice,  or  where  the  law  is  quite  oh 
at  first  view,  the  chance  is  he  will  be  asked.  Have  you  any  au 
ity? — that  is,  some  authority  extrinsic  the  magistrate's  re: 
He  does  not,  at  the  moment,  see  it  in  that — commonly,  we  belie 
because  he  does  not  look  to  find  it  there.  And  the  reason  wl: 
does  not  look  to  find  it  there  is,  that  to  do  so  requires  effort, 
effort  is  painful.  He  prefers  that  you  call  a  witness;  t\\ 
expecting  which,  the  prudent  counsel  has  his  witness  th< 
usually  more  than  one,  sometimes  many — ^mostly  dead  ones 
longer  dead  the  better — men  who,  in  their  life-times,  tool 
pains  to  think.  And  when  these  voices  on  both  sides  have 
heard,  the  magistrate  decides  the  case,  or,  perhaps,  adjourns 
another  day  to  allow  you  to  call  yet  other  witnesses. 

Let  us  not  be  misunderstood.  We  do  not  suggest  that  prece< 
are  not  of  value.  Undoubtedly  they  are,  in  many  cases,  of 
value  as  helps  to  a  just  judgment.  They  furnish  grounds,  rea 
helps  to  discover  the  why  and  the  wherefore,  not  always  imi 
ately  obvious.  What  we  suggest  is,  with  a  clearer  insight 
a  little  more  pains  they  would  be  less  frequently  required, 
simply  recognize  the  fact  that  we  see  every  day — that  in  propo 
as  one  is  feeble  and  lacks  self-confidence,  his  stick  is  of  ir 
tance  to  him.  Some  do  not  need  one.  '*  I  see  that  is  right,* 
the  almost  blind  Judge  Sprague,  many  years  ago,  "and  if  th 
no  precedent  I  may  as  well  make  one  as  another." 

This  labor  of  looking  up  authorities  is  laid  on  all  lawyer 
wise  author  of  books  understands  this  and  works  accord ir.gl} 
book  that  lightens  that  labor  does  good  service.  Then,  too,  2 
yer  must  know  a  great  deal  about  many  things.  If,  for  inst 
he  is  going  to  try  a  case  relating  to  ship-building  or  ship-rep^a 
he  must  know  something  about  the  construction  of  a  ship 
more,  of  course,  the  better ;  if  a  case  of  collision  of  vessels,  ! 
thing  about  the  management  of  vessels — the  more,  again,  the  b 
if  a  case  of  malpractice  by  a  surgeon,  or  a  physician,  someth 
human  anatomy,  physiology,  and  pathology;  if  a  case  of  brei 
warranty  of  a  horse  in  respect  of  soundness,  something  of  the  s 
ure  of  the  horse,  and  the  functions  of  his  organs  and  the  nature  < 
diseases  to  which  he  is  liable.  Similarly  also  in  respect  of  con 
for  building  houses  and  other  structures.  He  must  be  architec 
mechanic;  he  must  know  the  customs  and  usages  of  trad< 
must  be  merchant  and  manufacturer;   he  must  be  principa 
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agent ;  be  must  be  master  and  servant.  We  need  not  pursue  the 
enumeration.  The  lawyer's  way  lies  in  the  science  of  all  sciences — 
skill  and  acquaintance !  Only  he  succeeds  in  the  long  run  who  un- 
derstands what  he  is  doing.  And  books  are  useful  that  help  to  such 
understanding.  Nor  is  the  choice  of  books  difficult.  Mr.  Emer- 
son, in  his  lecture  on  books,  offers  three  rules:  i,  never  read  a 
book  that  is  not  a  year  old;  2,  never  read  any  but  famed  books ; 
3.  never  read  any  but  what  you  like.  And  tliese  he  calls  "practi- 
cal rules."  In  truth  they  are  practical  nonsense.  Mr.  Emerson 
also  tells  us,  what  we  have  no  doubt  is  true,  that  the  number  of 
printed  books  in  the  Imperial  Library  at  Paris  exceeds  a  million. 
And  by  counting,  as  one  may  easily  do,  the  number  of  pages  which 
a  diligent  man  can  read  in  a  day,  and  the  number  of  years  which 
human  life  in  favorable  circumstances  allows  to  reading,  it  is  plain 
that  though  one  should  read  from  dawn  to  dark,  for  sixty  years,  he 
must  die  in  the  first  alcoves.  What,  then,  does  Mr.  Emerson  pro- 
pose to  do?  This,  namely:  read  by  proxy;  only,  he  says,  we  must 
have  good  proxies;  and  they  must  report  "as  under  oath  I  *'  Let 
the  reader  just  imagine  a  practising  lawyer  sending  one  of  his  stu- 
dents into  a  law  library  to  look  up  the  author i titles,  and  on  his  re- 
turn to  the  office  making  him  swear  to — something ;  whether  that  he 
has  really  found  the  cases  he  says  he  has  found,  where  he  says  he  has 
found  them,  decided  as  he  reports  they  were  decided,  or  whether 
they  are  good  as  authorities,  we  do  not  know.  And  imagine  the 
look  of  a  sensible  student  so*  engaged  in  such  a  proceeding.  The 
difficulty  of  lawyers  does  not  lie  in  the  choice  of  books,  but  in 
providing  the  means  to  pay  for  them.  An  examination  of  a  book 
for  five  minutes  will  satisfy  a  lawyer  whether  a  book  will  be  useful 
to  him.  Our  business  for  the  present  moment,  however,  is  with 
^r.  Proffatt*s  book,  and  our  review  must  be  brief. 

We  have  not  the  pleasure  of  an  acquaintance  with  Mr.  Proffatt, 
bat  we  have  read  his  book,  and  we  hasten  to  say  we  like  it.  In 
his  brief  but  intelligible  preface  he  says,  it "  is  an  attempt  to  give 
the  law  applicable  to  all  proceedings  connected  with  the  jury  from 
its  selection  to  its  discharge," —  a  laborious  task,  indeed,  but 
vhich,  nevertheless,  as  it  seems  to  us,  Mr.  Proifatt  has  satisfactorily 
performed.  The  book  indicates  great  industry.  It  indicates  also 
thoughtfulness  and  sincerity.  It  is  not  a  mere  collection  of  paper 
leaves,  on  which  has  been  printed  what  from  time  to  time  others 
^ve  said,  now  stitched  together  and  bound  up,  and  so,  properly 
enough,  called  a  volume ;  but  it  is  a  genuine  book,  and  will  well 
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repay  the  reading,  and  entitle  the  writer  to  the  thanks  and  i 
will  of  all  who  shall  read  it.  It  is  practicable  for  lawyer 
judges  to  read  it ;  and  they  can  belter  afford  to  buy  it  and  re; 
than  to  keep  the  money  it  costs  and  play  whist,  or  other  such  g 
and  remain  ignorant  of  the  many  good  things  it  contains, 
not  only  lawyers  and  judges,  but  municipal  officers  and  ol 
will  find  it  quite  convenient  for  reference,  and  in  several  way* 
ful.  To  persons  called  to  serve  as  jurors  it  will  be  especially 
ful;  and  to  the  general  reader,  who  has  no  immediate  concern 
the  courts,  it  will  be  found  interesting ;  nay,  to  lovers  of  litera 
we  may  safely  say,  some  parts  of  it  will  be  found  attractive, 
counsel  much  engaged  in  the  trial  of  jury  causes  the  sixth  ch; 
will  be  found  to  be  especially  interesting.  The  right  to  open 
advantage  of  the  right;  the  duty  of  counsel  in  opening; 
reply ;  the  examination  of  witnesses ;  demeanor  toward  a  witi 
the  cross-examination  ;  questions  on  irrelevant  matters ;  refi 
to  answer  on  the  ground  of  privilege ;  privilege  of  argumer 
counsel ;  comments  on  persons  and  their  acts  ;  reading  autho 
in  argument ;  argument  on  the  law,  and  responsibility  of  co 
in  argument — in  all  these,  and  in  other  respects,  valuable  su 
tions,  admirably  set  forth,  will  be  found,  which  will  always  inl 
and  sometimes  amuse,  and  cannot  fail  to  benefit  those  who 
and  reflect.  The  seventh  chapter,  which  treats  of  questions  0 
and  of  fact,  the  necessity  of  distinguishing  each,  the  classific 
of  each,  the  cause  of  confusion  and  mistake  in  respect  of  t 
and  other  cognate  matters,  is  likewise  interesting  and  impoi 
So,  too,  the  eighth  chapter,  relating  to  the  province  and  du 
the  court,  contains  rules  and  distinctions  of  practical  value,  ; 
which  will  be  found  to  be  instructive  and  convenient  for  refer 
The  first  chapter  relates  to  the  origin  and  history  of  jury  trial 
reading  of  which,  as  of  the  entire  book,  leaves  our  faith  i 
wisdom  of  trial  by  jury  still  unimpaired.  We  still  think 
after  due  allowance  is  made  for  the  ignorance,  prejudice,  and  s 
times  even  downright  dishonesty  of  now  and  then  a  juror — 
their  deliberations,  their  comparisons  of  judgments,  out  of 
sometimes  bitter  and  often  long  struggles  and  conflicts  of 
ions — there  comes  in  the  long  run  a  just  verdict.  It  should  n 
overlooked  that  if,  in  a  given  case,  there  is  mistake  of  law 
fact,  or  something  worse,  it  is  always  in  the  power  of  the  cou 
set  the  verdict  aside  and  send  the  parties  back  to  another 
And  it  would  be  wise,  we  think,  if  this  power  were  exer 
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oftener  than  it  usually  is.  It  is  reported  that  a  distinguished  judge 
said:  "When  I  was  first  appointed  I  determined  never  to  let  the 
jury  know  what  my  opinion  of  the  merits  of  the  case  on  trial  was. 
I  followed  that  rule  for  a  year  or  so,  and  was  dissatisfied  with  it, 
and  after  that  took  care  that  in  every  case  the  jury  should  know 
what  my  opinion  of  the  case  was.  But  I  left  it  to  the  jury  to 
decide,  and  seldom  disturbed  their  verdict."  It  may  be  that  the 
judge  was  right  in  the  last  determination. 

We  must  here  take  our  leave  of  Mr.  ProfTatt  and  his  book  for 
the  present.  Few,  if  any,  works  of  man  are  perfect,  books  not 
excepted.  Even  standard  coin  is  only  nine  hundred  in  one  thou- 
sand parts  pure  gold,  though  the  other  one  hundred  parts  of  alloy 
must  be  copper  or  silver.  Doubtless  Mr.  Proffatt  may  enlarge,  and, 
perhaps,  also  amend  this  book  on  a  second  edition,  but  it  is  pretty 
well  up  to  standard,  and  it  is,  moreover,  in  the  right  direction.  It 
is  in  the  interest  of  law,  manners,  and  morals.  It  states  the  law  as 
it  is;  it  points  out  the  advantages  of  decency  and  «  becoming 
manner  in  practice  over  browbeating  and  indecency;  and  it 
shows  how  utterly  unworthy  of  the  profession  he  is  who,  instead  of 
seeking  to  discover  the  truth  by  cross-examination,  tries  to  confuse 
and  mislead  an  honest  witness  so  as,  apparently,  to  make  him  lie. 

S.  J.  T. 

Woods'  Reports.    Vol.  II.     Cases  Argued  and  Determined   in 

the  Circuit  Courts  of  the  United  States  for  the  Fifth  Circuit. 

Reported  by  William  B.  Woods,   Circuit  Judge.     Chicago: 

Callaghan  &  Co.     1877. 

In  this  circuit  no  reports  have  ever  been  published  until  the 
present  series,  the  reporter  of  which  is  William  B.  Woods,  who  is 
the  circuit  judge.  This  second  volume  well  sustains  the  reputation 
of  the  preceding  one.  Judge  Woods,  like  Judges  Waite  and  Dillon, 
delivers  short  and  terse  opinions,  and  quits  the  argument  when  he 
geu  through  with  the  case  in  point. 

His  circuit  is  composed  of  Georgia,  Florida,  Alabama,  Missis- 
sippi, Louisiana,  and  Texas,  and  the  great  questions  which  grew 
out  of  the  late  war  between  the  states,  and  the  subsequent  recon- 
stniction  of  those  state  governments,  are  in  this  book  ably  dis- 
cussed. 

In  Kimball  v.  Taylor,  p.  37,  based  on  The  Grapeshot,  9  Wall. 
129,  full  effect  is  given  to  the  principle  that  the  existence  of  martial 
law  does  not  prevent  the  administration  of  justice  between  the  citi- 
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zens  in  the  civil  courts,  and  their  judgments  and  decrees  will 
binding  on  the  parties.  These  decisions  affirm  the  validity 
those  civil  courts  of  Louisiana  permitted  to  continue  their  functii 
under  General  Butler's  orders,  in  1862-63. 

In  McComb  v.  Board  of  Liquidators,  p.  48,  which  case 
afterwards  substantially  affirmed,  on  appeal^  in  92  U.  S.  531,  i 
held  that  when  a  state  officer  refuses  to  perform  a  plain  offi 
duty  requiring  no  exercise  of  discretion,  any  one  who  shall  sus 
personal  injury  by  such  refusal  may  have  a  mandamus  to  con 
its  performance,  and,  in  a  proper  case,  may  have  the  correla 
writ  of  injunction.  And  it  is  further  held  that  if,  in  either  c 
the  officer  plead  the  authority  of  an  unconstitutional  law  for 
performance  or  violation  of  his  official  duty,  it  will  not  prevent 
issuing  of  the  writ,  an  unconstitutional  law  being  treated  by 
courts  as  null  and  void. 

In  the  several  cases  of  Wilmer  v.  Atlanta  &  Richmond  Air  1 
Railway  Company,  pp.  409  and  449,  it  is  held  that  where  a  rail 
extends  through  several  states  the  circuit  court  can  appoint 
receiver  at  once  for  the  entire  line  through  the  several  states, 
sell  the  entire  road,  giving  a  clear  title  thereto,  and  a  sufficient 
son  to  exercise  such  jurisdiction  arises  where  the  railway  had  fa 
in  the  hands  of  two  different  courts;  and  Bradley,  circuit  just 
said,  that  when  two  suits  between  different  parties,  raising  di 
ent  controversies  and  having  different  purposes  in  view,  axe  c 
menced  in  courts  of  coordinate  jurisdiction,  and  the  posses 
of  the  property  which  is  the  subject  of  the  suit  is  necessary  to 
relief  asked  in  such  case,  that  court  which  first  seizes  the  prop 
acquires  jurisdiction  over  it  to  the  exclusion  of  the  other, 
matter  where  the  suits  were  commenced  or  process  in  personam 
served. 

The  historic  case  of  Stanton  v.  Alabama  &  Chattanooga  Raili 
Company,  p.  506,  in  which  the  leading  lawyers  of  Alabama  I 
been  making  a  living  for  half  a  dozen  years,  and  in  which  sue! 
eminent  lawyer  as  Philip  Philips,  of  Washington  City,  acted  as  i 
ter  in  chancery,  it  is  held,  following  Meyer  v.  Johnston  (Alab 
Supreme  Court),  4  C.  L.  J.  iii,  that  receivers*  certificates,  isj 
under  orders  of  court,  to  complete  and  preserve  the  railroad  p* 
ing  litigation,  are  a  lien  on  the  railroad  superior  to  the 
mortgage,  but  that,  though  payable  to  bearer,  they  are 
commercial  paper. 

In  case  of  Davenport  v.  Same,  p.  519,  it  is  held  that,  while 
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railroad  is  being  operated  by  the  receivers,  a  passenger,  for  injuries 
inflicted  on  hira,  is  not  entitled  to  payment  out  of  the  earnings  of 
the  road  in  preference  to  the  bond-holders,  unless  it  was  so  stipu- 
lated in  the  orders  of  the  court  appointing  the  receiver*. 

In  this  volume  is  reported  the  important  case  of  Lehman  Bros. 
V.  Strossburgher,  p.  554,  which  was  reviewed  heretofore  in  3  C. 
L.  J.  134.  This  case  decides  that  the  factor  can  enforce  the  col- 
lection of  balances  due  him  on  ^'  option  deals/'  or  losses  on 
*'puts"  and  ''calls/'  as  they  are  termed  in  trade,  in  adjustment  of 
differences  paid  by  him  for  account  of  such  option  dealer,  as  also 
his  commissions  charged  thereon.  Hence  the  factor,  agent,  or  com- 
mission merchant,  can  recover  for  his  advances  on  a  contract  which 
is  malum  prohilntum^  provided  it  be  not  malum  in  se.  This  case  is 
in  seeming  conflict  with  Judge  Blodgett*s  opinion  in  Chan- 
dler, Pomey  &  Co.,  i  C.  L.  J.  200,  and  Waterman  v.  Buck- 
land,  in  St.  Louis  Court  of  Appeals  in  1876,  and  surpasses  both  in 
argument  and  research. 

On  habeas  corpus y  Dock  Bridges  ex  parity  p.  428,  holds — ^what  was 
hitherto  unknown  to  the  profession — that  perjury  committed  in 
the  course  of  a  judicial  investigation,  conducted  under  authority 
of  acts  of  Congress,  being  an  offence  against  public  justice  of  the 
United  States,  is  exclusively  cognizable  in  the  courts  of  the  United 
States.  Thus,  the  prisoner  was  taken  out  of  the  Georgia  penitentiary 
on  habeas  carpus  issued  by  Judge  Woods,  and  was  afterwards  put 
upon  trial  in  a  federal  court  for  the  same  offence. 

Chittenden  &  Co.  v.  Doulen  &  Holston  holds  that  federal 
conrts  have  no  jurisdiction  to  institute  suits  by  the  process  of  for- 
eign attachment,  and  that  the  mere  giving  of  a  bond  by  a  non- 
resident for  the  release  of  his  property  from  such  process  is  not  a 
Yolontary  appearance  therein,  and  that  a  service  of  summons  in 
invitum  while  in  the  district  does  not  give  jurisdiction  ;  and,  fur- 
ther, that  commissioners  of  the  Circuit  Court  of  the  United  States 
have  no  power  to  issue  writs  of  attachment. 

In  Brownsville  v.  Cavqos,  p.  293,  and  Hommekin  v.  Clayton, 
P-  ll^i  it  is  held  that  the  federal  courts  in  Texas  will  take  judicial 
notice  of  the  laws  of  Mexico  while  Texas  was  under  her  dominion,, 
on  the  ground  that  the  laws  of  the  former  sovereignty  of  a  country, 
which  still  affects  its  landed  estates,  are  to  be  recognized  as 
domestic,  and  not  foreign,  laws. 

Chuck  &  Bro.  v.  Mesritz  decides  that  if  a  debtor  in  embarrassed 
circumstances  enters  into  any  arrangement  with  all  his  creditors  to* 
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pay  them  a  certain  proportion  of  their  claims  in  consideratio 
a  discharge  ot  their  demands,  and  he  privately  agrees  to  gi 
better  or  further  security  to  one  than  to  the  others,  the  con 
with  the  other  creditors  is  void. 

In  Robinson  v.  Gallier,  p.  178,  it  seems  that  James  Gallier, 
husband,  aged  68,  and  Catherine  Gallier,  his  wife,  aged  44, 
lost  at  sea  in  the  **  Evening  Star"  steamship,  and  there  was  nc 
dence  as  to  which  perished  first,  and  a  considerable  estate  w2 
be  distributed  on  the  presumption  of  survivorship.  Undei 
Louisiana  civil  code,  in  the  absence  of  the  circumstances  ol 
deaths,  the  presumption  was  that  the  male  perished  first, 
court  held  that  where  the  title  of  the  plaintiff,  who  seel 
disturb  the  possession  of  others,  depends  on  the  fact  that  the 
son  under  whom  he  claims  survived  another,  though  both  peri 
in  the  same  event,  and  the  case  admits  of  no  presumption  of 
the  burden  of  proof  is  on  the  plaintiff  to  establish  the  fact  of 
vivorship.  If  it  appear  that  both  persons  perished  at  the  j 
instant,  or  if  it  shall  be  impossible  to  declare  from  the  evid 
which  perished  first,  plaintiff  must  fail.  The  case  is  a  clear  s 
ment  of  what  has  been  hitherto  the  speculation  of  text-writers 

The  cases  of  Featherman  v.  State  Seminary,  p.  91,  and  Pete 
v.  City  of  New  Orleans,  p.  100,  hold  that  public  educational 
porations  under  state  control  and   municipal  corporations  ca 
be   subjected   by  their  creditors   to    execution,    garnishment 
attachment,  in  any  way  whatever. 

In  Levi  v.  New  Orleans  Insurance  Association,  p.  63,  ii 
admiralty  collision  case,  Judge  Woods  attempts  a  few  suc< 
definitions  and  succeeds  well.  He  defines  misconduct  to  be 
transgression  of  some  established  and  definite  rule  of  ac 
^here  no  discretion  is  left  except  what  necessity  may  demand, 
that  negligence^  carelessness^  and  vnskilfulness  are  transgres! 
of  some  established  but  indefinite  rule  of  action,  where  some 
cretion  is  necessarily  left  to  the  actor. 

Copley  V.  Sewing  Machine  Company,  p.  494,  holds  that  a  pr 
corporation  is  liable  in  an  action  for  malicious  prosecution, 
states  the  clear  tendency  of  modern  judicial  opinion  to  be,  a 
21  Howard,  202,  37  Alabama,  560,  **that  corporations  are 
for  the  wrongful  and  tortious  conduct  of  their  agents  and  empU 
to  the  same  measure  of  responsibility  as  natural  persons." 

The  case  of  Mitchell  v.  Lippincott  &  Co.,  p.  469,  is  on 
<which  a  married  woman  mortgaged  her  separate  statutory  es 
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in  Alabama,  and  when  creditor  proceeded  to  foreclose  she  pro- 
cured a  permanent  injunction  against  the  sale.  At  the  time  of  the 
execution  of  the  mortgage  the  state  courts  of  Alabama  held  such 
mortgages  valid.  But  at  the  date  of  this  attempted  foreclosure  the 
state  courts  of  Alabama  had  overruled  those  previous  decisions. 
Judge  Woods  holds  that  the  federal  court  does  not  adhere  to  the  law 
as  constituted  by  the  state  court  at  the  time  the  contract  was  made, 
but  in  a  case  touching  real  property,  of  which  this  case  is  one,  the 
federal  court  is  bound  to  follow  the  latest  state  decision,  following 
Alcott  T.  Supervisors,  i6  Wall.  698.  Should  the  Alabama  courts 
again  return  to  the  former  niling,  as  its  later  decisions  indicate,  then 
federal  courts  will  also  return  to  that  ruling,  because  it  is  a  ques- 
tion touching  real  property  of  that  state. 

These  cases  afford  a  mere  glimpse  of  the  book.  Suffice  it  to  say, 
in  conclusion,  that  this  second  volume  of  Woods' Reports  is  brimful 
of  important  causes,  judiciously  selected  out  of  the  mass  of  causes 
in  the  Fifth  Circuitj^and  these  causes  have  been  well  considered  and 
equally  well  reported.  No  lawyer  who  practises  in  the  federal 
courts  will  fail  to  frequently  consult  them. 

R.  C. 

A  Treatise  on  the  Law  of  Executions  in  Civil  Cases,  and  of 
Proceedings  in  Aid  and  Restraint  thereof.     By  Abraham  Clark 
Freeman,  author  of  a  Treatise  on  the  Law  of  Judgments,  and 
also  of  a  Treatise  on  the  Law  of  Cotenancy  and  Partition.     San 
Francisco:  Sumner  Whitney  &  Co.     1877. 
Mr.  Freeman  is  well  and  favorably  known  to  the  profession  by 
his  previous  works  on  "Judgments"  and  ** Cotenancy  and  Parti- 
tion."   In   the   preparation  of  the   former  work  he   received  an 
admirable  preparation  for  the  thorough  treatment  of  the  law  of 
executions.     The  subjects  are  intimately  related,  and  the  latter  is 
really  the  consideration  of  the  various  questions  which  may  arise 
from  the  obtaining  of  the  judgment  until  the  judgment  is  satisfied 
by  payment.     That  there  was  need  of  such  a  work  is  manifest 
when  it  is  considered  that  the  law  on  the  subject  is  found  in  over 
ten  thousand  cases,  found  largely  in  the  American  reports.     It  is 
true  there  had  been  a  collection  of  cases  on  the  subject  in  a  book 
having  a  similar  title,  but  in  law-book  making  there  is  a  necessity 
t>iat  the  author  shall  read  the  cases  as  well  as  collect  them ;  this, 
we  believe,  Mr.  Freeman  has  conscientiously  done.     For  the  pur- 
pose of  testing  the  thoroughness  of  his  work  we  examined  to  see  if 
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any  of  the  Missouri  cases  were  omitted,  and  whether  the 
cited  were  understood — not  to  insinuate  that  Mr.  Freeman 
not  understand  the  cases  if  he  should  read  them,  but  to  detei 
whether  or  not,  in  the  haste  of  compilation,  he  might  have 
the  unsatisfactory  reflection  of  the  syllabus,  or  the  paragraph  i 
digest,  as  the  actual  law  of  the  case.  If,  then,  the  cases  i 
state  of  Missouri  are  properly  represented,  we  may  rightly 
that  the  vast  body  of  the  law  in  the  other  reports  are  pn 
treated. 

We  note  an  omission,  under  §  44,  note  3,  of  the  cases  of  Si 
V.  Chouteau,  11  Mo.  382,  and  Dillon  v.  Rash,  27  Mo.  243, 
are  directly  in  point. 

Of  the  other  class  of  errors  we  note,  under  §  163,  that  the  a 
-errs,  as  to  the  law  in  Missouri,  in  stating  ''that  the  obligati< 
isting  against  the  garnishee  in  favor  of  the  defendant  shov 
payable  in  money,"  and  not  in  goods  or  effects ;  and,  to  susta 
position,  cites  the  case  of  Weil  v.  Tyler,  43  Mo.  581,  when  tl 
of  the  state  directly  provides  that  goods,  property,  and  effect 
be  garnished,  and  the  decision  recognizes  the  law  to  be  so. 
garnishee  in  that  case  had  made  a  note  to  the  defendant,  paya 
brandy  at  J5.00  per  gallon,  and,  after  the  process  of  gamisl 
had  been  served,  the  court  held  that  a  money  judgment  could  ] 
obtained  on  such  note  until  there  had  been  a  demand  on  the 
and  refusal  to  pay  in  brand},  and  that  the  attaching  credito 
no  greater  rights  than  the  execution  debtor.  The  Missouri  s 
provides  for  garnishing  personal  property,  and  that  the  gan 
may  relieve  himself  by  paying  the  money  value  or  deliverir 
property  to  the  officer,  and  for  a  valuation  and  a  money  jnd^ 
if  the  garnishee  refuses  to  turn  over  the  property.  The  c 
Weil  V.  Tyler  decides  that  a  money  judgment  cannot  be  reE 
against  a  garnishee  having  property  in  his  hands  unless  he  hi 
an  opportunity  of  turning  over  the  property  to  the  officer,  01 
has  been  found  the  value  of  the  property  which  the  garnisli 
refused  to  deliver;  and,  further,  that  an  attaching  creditor,  s( 
to  hold  the  maker  of  a  note  payable  in  property,  must  folic 
same  course  necessary  for  the  holder — that  is,  to  first  demac 
property,  and,  on  refusal,  to  treat  the  demand  as  a  money  d( 
for  the  value  of  the  property. 

Of  the  author's  industry  in  the  collection  of  cases  we  have 
opinion.  The  late  volumes  of  the  state  reports  and  the 
periodicals  have  been  carefully  searched.     At  the  present  1 
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large  mass  of  law  is  found  in  the  legal  periodicals,  and  no  author 
can  afford  to  disregard  this  source  of  material  if  he  expects  to  pre- 
sent to  the  profession  a  comprehensive  review  of  the  law  at  the 
date  of  publication. 

The  style  is  clear,  concise^  and  intelligible,  entirely  free  from 
the  careless,  slovenly  manner  of  some  writers  who  commence  two- 
thirds  of  their  sentences  with  **and  where,"  "so  where,"  and 
"but  where,"  giving  nothing  but  case  after  case  strung  together 
like  beads  upon  a  string.     The  doctrine  of  cases  can  be  stated  in 
the  shape  of  propositions  of  law,  much  better  both  for  the  com- 
prehension of  the  reader  and  for  the  sake  of  elegance  of  style.    In 
a  text-book  it  is  seldom  advisable  to  set  out  the  facts  of  the  case  with 
any  degree  of  fullness ;  it  is  an  evidence  of  indolence  on  the  part 
of  the  writer,  and  of  an  intention  to  force  on  the  reader  the  labor 
of  abstracting  the  propositions  for  himself.    The  use  of  the  expres- 
sion "agriculturalist,"  in  the  body  of  §  221  and  in  the  head  of  the 
chapter,  and  again  in  §  225,  is  unfortunate,  as  Webster  does  not 
rccogniie  it  as  a  word.    If  Mr.  Freeman  had  not  used  the  expres- 
sion at  the  head  of  the  chapter,  we  might  have  supposed  that  it 
crept  in  by  absorption  from  some  opinion  he  had  just  been  reading, 
in  which  the  judge  had  decided  a  point  concerning  a  party  denom- 
inated an  "agriculturalist,"  and  that  he  felt  some  hesitation  in 
applying  the  law  so  held  to  the  well-known  respectable  body  of 
"agriculturists."     Again,   in   §    277,   the   expression   "whoever's 
benefit"  is  bad,  but  this  also  probably  crept  in  from  some  opinion 
in  which  it  had  been  used. 

The  division  of  the  subject  is  logical,  and  the  arrangement  very 
convenient,  so  as  to  render  the  various  topics  readily  accessible. 
The  plan  of  giving  the  headings  of  each  section  at  the  head  of  the 
chapter,  and  printing  the  catch-words  in  solid  black  type,  will  save 
much  labor  to  those  who  use  the  book ;  besides,  the  typographical 
appearance  of  the  book  is  much  improved  thereby.  In  treating  the 
subject  the  author  was  compelled  to  examine  a  number  of  collateral 
subjects;  for  instance,  in  the  chapter  on  "Personal  Property  Sub- 
ject to  Levy  and  Sale,"  it  became  necessary  to  examme  the  subject 
of  "Fraudulent  Conveyances,*'  and  the  necessity  of  change  of 
possession  and  delivery  to  satisfy  the  requirements  of  the  Statute  of 
frauds.  In  the  chapter  on  "The  Lien  of  Executions"  there  is  an 
«cellent  and  well-considered  note  on  the  effect  of  bankruptcy  on 
the  lien  of  executions,  and  the  enforcement  of  executions  after 
proceedings  in  bankruptcy  have  been  commenced,  and  also  a  col- 
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lection  of  the  caijes  on  conflicts  where  writs  have  issued  from 
state  and  federal  courts.  The  chapters  on  Exemptions  and  H 
steads  will  be  found  exceedingly  useful,  and  those  on  "Proceet 
at  Law  Supplemental  to,  or  in  Aid  of,  Execution,"  and  "  Pro< 
ings  in  Equity  in  Aid  of  Execution,  and  to  Reach  Equitabh 
sets,'*  are  both  useful  and  new. 

Our  general  impression  in  concluding  the  perusal  of  this  wo 
that  Mr.  Freeman  has  supplied  the  profession  with  a  treatise  n 
covers  the  whole  subject,  which  will  displace  all  other  effort 
the  same  subject,  and  be  for  many  years  the  only  text-book  on 
cutions.  .         H.  E.  1 

An  Abridgment  of  Elementary  Law.  Embodying  the  < 
eral  Principles,  Rules,  and  Definitions  of  Law,  together  witl 
Common  Maxims  and  Rules  of  Equity  Jurisprudence,  as  state 
the  standard  commentaries  of  the  leading  English  and  Amei 
authors;  embracing  the  subjects  contained  in  a  Regular 
Course,  collected  and  arranged  so  as  to  be  more  easily  acqi 
by  Students,  comprehended  by  Justices,  and  readily  revi< 
by  young  Practitioners.  By  M.  E.  Dunlap,  Counsellor  at  " 
Second  edition,  revised  and  enlarged.  8vo.  St.  Louis  :  S( 
Thomas  &  Wentworth.     1876. 

Nearly  every  faithful  student  of  the  law  has  at  least  begun, 
many  have  continued  late  into  actual  practice,  the  habit  of  k 
ing  up  a  sort  of  in(Ux  rerum^  or  private  note-book,  of  the  1 
important  declarations  of  principles,  definitions,  rules,  axioms, 
maxims,  as  he  came  to  them  in  the  course  of  study,  in  order  to  s 
them  in  his  mind  that  no  subsequent  course  of  thought  or  si 
could  drive  them  thence. 

While  the  dreary  monotony  of  reiteration,  which  in  his  I 
school-days  impressed  his  mind,  is  wanting  when  he  comes  tc 
higher  estate  of  a  student  of  law,  there  remains  to  hini  a  sens 
the  need  of  a  similar  discipline  in  comprehending  and  retai 
those  inevitable  formulae  which,  although  less  monotonous,  are 
quite  as  indispensable  as  were  his  declensions  and  conjugal 
He,  therefore,  from  force  of  habit,  from  the  sense  of  duty,  or 
a  consciousness  of  the  vast  importance  of  every  fresh  step  he  t 
in  this  new  and  unknown  pathway,  jots  down  from  time  to 
the  more  important  principles,  definitions,  and  rules,  as  land-ra 
of  his  progress,  returning  to  them  again  and  again  until  they  1 
become  fixed  indelibly  in  his  memory.     No  two  students,  how( 
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▼ill  perform  this  necessary  task  alike,  and  few  will  do  it  so  well 
that  the  necessity  for  revision  and  correction  does  not  become  dis- 
couragingly  apparent  as  the  course  of  study,  proceeds.  When, 
therefore,  the  student  can  find  this  task  already  done  to  his  hand, 
with  infiDitely  more  ability  and  care  than  he  is  likely  to  bestow 
upon  it  during  his  course,  and  can,  after  a  thorough  digestion  of 
his  author's  work,  go  over  it  all  in  skeleton,  fixing  its  results  in  his 
memory  by  grasping  its  whole  in  one  comprehensive  view,  he  is 
enabled  to  complete  his  labors  with  undoubted  benefit  to  himself, 
and  with  satisfaction  to  his  instructors. 

Such  a  work  is  the  one  before  us,  in  which  the  author's  aim  Has 
been  to  bring  out  in  bold  relief  all  the  most  important  principles, 
the  fundamental  definitions,  the  rules  and  maxims,  and  formulae  of 
.science  of  the  law,  in  such  a  harmonious  and  comprehensive  chart, 
that  he  who  sails  over  the  roughest  seas,  and  threads  the  most 
intricate  and  rocky  channels  of  that  great  hungry  ocean — the  law 
— need  scarcely  steer  amiss  nor  fear  a  shipwreck  on  his  way  to 
the  bar. 

Nothing,  it  would  seem,  were  needed  to  make  the  value  of  the 
book  apparent  beyond  the  simple  statement  that  of  the  first  edition, 
published  some  three  years  since,  about  three  thousand  copies  were 
sold,  and  that  of  the  present  enlargcrd  and  revised  edition  about 
twelve  hundred  copies  have  been  already  sold.  The  plan,  embrac- 
ing, as  it  does,  the  germ  and  pith  of  the  law  as  found  in  Blackstone, 
Greenlea^,  and  the  leading  authors  on  Contracts,  Pleadings,  and 
E/^aity,  covers  the  entire  elementary  course;  and  a  new  depart- 
ment, entitled  Suggestions  to  Students,  is  at  once  a  treat  and  a 
treatise  in  itself.  The  mechanical  work  is  appropriate  and  fully 
up  to  the  best  standards,  some  novelties  of  typography  contained 
^  it  being  especially  pleasing  and  valuable.  C. 


N«>rE. — We  have  received  the  following  books,  of  which  reviews  were 
prepared,  but  crowded  out  of  this  issue  for  want  of  space.  They  will  appear  in 
ou'  next : 

"AblK>tt's  Practice  United  States  Courts;"  vol.  i;  third  edition;  New 
V«rk:  Ward  &  Peloubet.  "Bateman's  Constitutional  Law;"  St.  Louis: 
♦'.  I.  Jones  Ac  Co.  •♦  Bishop's  Criminal  Law ;"  2  vols. ;  sixth  edition  ;  Boston  : 
l.ntle.  Brown,  &  Co.  "  Burrill  on  Assignments ;"  third  edition  ;  New  York  : 
linker,  Voorhis  &  Co.  "Field  on  Damages;"  Des  Moines:  Mills  &  Co. 
•K.tvi  on  Damages;"  second  edition;  Des  Moines:  Mills  &  Co.  '*  Hub- 
l-K- Legal  Directory;"  New  York:  J.  H.  Hubbell  &  Co.  "Warren's  Ten 
Tn-i-jsand  a  Year;"  New  York:  Cockroft  &  Co.  "Yerger's  Reports;" 
C^-per's  edition;  vol.  4;  St.  Louis:    G.  L  Jones  &  Co. 

II 
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IX.    NOTES. 

Missouri  Reports. — Two  bills  are  now  before  the  Missouri  legisl, 
providing  for  the  publication  of  the  Missouri  Reports.  One  of  iht 
wisely  planned  and  carefully  drawn.  Its  object  is  to  secure  good  repc 
at  a  fair  compensation,  and  good  reports  at  a  moderate  price.  Its  provi 
are  few  and  simple,  and  adequate  to  the  end  proposed,  and  we  trust  il 
pass  at  an  early  day.  It  provides  for  the  appointment  of  a  reporter  b 
supreme  court,  who  will  hold  office  during  their  pleasure.  He  will  I 
officer  of  the  court,  and  will  be  paid  by  the  state.  The  secretary  of 
auditor,  and  attorney-general  are  required  to  contract  with  some  suitable 
sons  to  publish  the  reports  for  a  term  of  six  years.  The  state  will  b< 
nished  the  copies  it  needs  at  ten  per  cent,  above  cost  of  manufacture 
price  in  no  event  to  exceed  two  dollars  and  fifty  cents  per  copy  ;  the  pri 
the  profession  in  the  state  not  to  exceed  three  dollars  and  a-half.  In  met 
ical  execution  the  reports  must  equal  a  certain  standard — Fortieth 
Reports  being  that  designated  in  the  bill. 

That  the  supreme  court  should  appoint  the  reporter  is  manifestly  r 
That  the  reporter  should  be  paid  a  salary  from  the  state  treasury  has 
questioned.  But  it  seems  to  us  that  those  who  question  the  expedien 
this  provision  have  not  considered,  first,  that  it  will  make  no  practical  d 
ence,  or,  indeed,  is  rather  favorable,  to  the  state  treasury;  and,  second, 
the  reporter's  work  will  almost  certainly  be  better  done  if,  having  certain  ' 
to  do,  he  receives  from  the  state  a  competent  salary  for  doing  it,  than 
depends  for  his  pay  upon  the  publishers  of  his  reports.  To  show  that  it 
make  no  practical  difference  to  the  state  treasury  requires  but  a  moment's 
sideration.  The  profession  throughout  the  country  can  testify  that  w 
the  reporter  has  depended  for  compensation  upon  his  publishers  or  i 
the  sale  of  his  reports,  he  has  put,  as  he  has  had  an  undoubted  right  to  d< 
small  an  amount  of  matter  into  his  volumes  as  the  law  allowed ;  that  i 
say,  having  a  certain  amount  of  matter  to  publish,  the  tendency  h.as  1 
to  make  of  it  as  many  volumes  as  possible.  We  do  not  propose  to  dis 
the  ethics  of  this  matter  here.  Doubtless,  the  office  of  reporter  under  t 
circumstances  is  a  thankless  and  poorly  paid  office.  Indeed,  we  know- 
it  is  so  in  many  cases.  But  what  we  wish  to  call  attention  to  is  the  effei 
this  method  of  publishing  reports  on  state  treasuries  in  general,  and  on 
of  Missouri  in  particular.  Of  late  years  there  have  been  published  an  a 
age  of  over  three  volumes  a  year  of  Missouri  Reports.  The  state  buys  fo 
own  use  over  five  hundred  copies  of  each  volume  at  the  fixed  price — i 
dollars  and  seventy-five  cents  per  volun^e.  The  state,  therefore,  has  1 
paying  between  six  and  seven  thousand  dollars  a  year  for  the  publicatio 
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the  reports.  If  the  bill  we  are  considering  becomes  a  law,  it  so  much  increases 
the  amount  of  matter  in  each  volume  of  the  reports  that  two  volumes  a  year 
vill  be  sufficient — probably  more  than  sufficient — to  contain  the  cases  which 
will  be  reported.  Should  two  volumes  be  issued  each  year,  and  the  state  have 
to  pay  for  the  copies  it  must  have  (somewhat  over  five  hundred)  the  limit 
price— two  and  a-half  dollars  a  volume  (it  is  possible,  even  probable,  that  an 
oflfer  will  be  made  to  furnish  the  state  copies  for  a  less  figure) — the  cost  to  the 
stite  for  copies  of  the  reports  would  be  about  twenty-five  hundred  dollars ;  to 
this  add  the  reporter's  salary,  and  the  total  cost  to  the  state  annually  under 
this  bill  will  very  little,  if  at  all,  exceed  five  thousand  dollars.  Against  this, 
place  the  six  or  seven  thousand  dollars  a  year  which  the  state  has  recently 
paid,  and  it  at  once  becomes  apparent  that  the  payment  of  a  salary  to  the 
reponer  and  the  publication  of  the  reports  under  the  proposed  scheme  is  a 
beoeht  to  the  state  treasury  rather  than  a  drain  upon  it. 

Another  advantage  will  result  from  the  passage  of  the  bill.  The  Fortieth 
Iowa  Reports  is  a  well  and  substantially  made  book.  Its  appearance  reflects 
credit  on  its  publishers,  and  is  another  bit  of  evidence  of  the  fact  that  the 
£a>t  does  n^t  monopolize  the  capacity  or  taste  for  manufacturing  good  books. 
The  Missouri  Reports  must  hereafter  equal  this  volume  in  quality  of  materials 
u^ed  and  workmanship.  A  blot  on  the  fair  fame  of  Missouri  and  St.  Louis 
will  be  then  removed ;  a  blot  that  means  dollars  and  cents  to  (he  manufactur- 
ing interests  of  this  state  and  city.  It  is  not  a  very  large  blot,  to  be  sure,  but 
it  is  a  black  and  ugly  one,  and  no  expense  or  pains  ought  to  be  spared  to 
remove  it  No  city  or  state  that  pretends  to  any  reputation  as  a  manufactur- 
ing community  can  afford  the  reputation  of  a  capacity  for  making,  and  an 
o'stinacy  in  making  and  forcing  on  its  customers,  wares  of  the  meanest 
workmanship  and  materials.  This  is  especially  true  of  a  city  that  comes  into 
^harp  and  daily  competition  with  other  manufacturing  cities,  who  are  using 
their  every  effort  to  drive  it  from  the  market  and  monopolize  its  trade  by 
protlucmg  excellent  goods  at  the  lowest  price  they  can  be  afforded  at,  as 
against  the  meanest  goods  at  about  the  same  price. 

We  ask  the  critical  attention  of  members  of  the  legislature,  and  of  others 
interested,  to  the  mechanical  execution  of  the  last  volumes  of  the  Missouri 
Reports.  We  have  examined  them  with  some  care.  We  are  not  unac- 
quainted with  the  manufacture  of  books.  We  have  seen  and  examined  works 
printed  in  New  Zealand,  in  Idaho,  in  Oregon,  and  some  printed  in  Ten- 
nessee and  North  Carolina  before  the  beginning  of  the  present  century.  We 
are  not  unacquainted  with  what  can  be  done  in  the  way  of  bad  printing,  as 
»eU  as  good,  and  we  are  compelled  to  admit  that  we  would  not  have  believed 
the  last  volnmes  of  the  Missouri  Reports  could  have  been  produced  in  a  civil- 
ued  country.  We  can  think  of  but  one  or  two  specimens  of  printing  which 
eqaals  them,  and  they  are  copies  of  newspapers  printed  at  Richmond,  Va.,  in 
1864-5.  ^^  ^rc  not  speaking  now  in  a  moment  of  excitement,  nor  do  we, 
we  are  sorry  to  say,  exaggerate  the  truth.  We  can  but  stand  in  speechless 
aiimiration  of  the  sublime  audacity  of  the  man  who  could  offer  the  Sixty-second 
Missouri  Reports  to  the  state,  and  demand  in  payment  therefor  a  sum  amply 
S3&cient  to  have  paid  for  a  handsome  book.     No  one  can  appreciate  to  its 
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ML  the  inspiring  sense  of  the  sublime  that  fills  one  in  viewing  this  tnu 
lion,  without  knowing  at  how  small  an  additional  expense  this  and  othei 
uii]t^!>  could  have  been  made  to  take  a  reputable  appearance.  We  shoul 
glad  to  go  on  and  show  minutely,  did  space  permit,  how  few  dollars « 
have  done  it ;  but  we  have  already  said  more  .than  we  intended. 

We  hope,  therefore,  that  the  bill  will  pass.  Its  provisions  are  calculat 
give  the  profession  and  the  state  excellent  reports  at  a  moderate  price.  \ 
essential  it  is  that  cases  be  well  reported,  the  profession  well  know.  Im 
it  is  scarcely  too  much  to  say  that  a  poor  opinion  well  reported  is  of  as  1 
vakie  as  an  able  opinion  badly  reported.  It  is,  moreover,  of  very  great  in 
tance  to  the  literary,  publishing,  and  printing  interests  of  St.  Louis, 
in  their  infancy,  that  a  stop  should  be  put — and  that  at  once — to  the  i 
to  the  reputation  of  this  city  that  the  manufacture  of  such  books  as  th 
volumes  of  the  Missouri  Reports  will  effect.  Cities  of  established  re 
tion  for  good  work  in  publishing  could  stand  it — perhaps ;  St.  Louis  ca 

The  other  bill  that  is  before  the  legislature  provides  that  the  Icgis 
shall  contract  with  Mr.  C.  A.  Winslow  for  the  publication  of  the  re; 
lie  offers  to  be  reporter  and  publisher,  and  to  furnish  the  state  and  p 
sion  with  the  reports  at  three  dollars  per  volume,  with  certain  conti 
m(^n€ys  to  be  paid  him  by  the  state  besides.  We  emphatically  hope  thi 
bill  will  not  receive  serious  consideration.  It  is  as  unwisely  framed  f( 
latate  as  the  other  is  wisely  framed.  It  is  as  complicated  and  uncertain  ; 
Qtber  is  simple  and  direct,  and  in  all  complicated  contracts  the  state  is  a 
certain  to  get  the  worst  of  the  bargain.  With  the  present  sale  of  the 
souri  Reports  the  work  of  reporting  and  publishing  the  decisions  cani 
well  done  for  three  dollars  a  volume,  under  the  present  or  any  syst 
reporting  which  this,  or  any  bill  before  the  legislature,  proposes.  We  c 
the  bill  because  it  is  complicated  and  inadequate,  and  trust  it  will  not, 
do  not  believe  it  will,  be  seriously  considered. 

The  Vacant  Justiceship — The  Hon.  Wm.  Frierson  Cooper. 
year  ago,  in  the  Review  for  April,  1876,  we  concluded  a  brief  biogra 
sketch  of  the  distinguished  jurist  whose  name  appears  at  the  head  c 
article,  with  the  recommendation  that  the  occurence  of  a  vacancy  ( 
Supreme  Bench  of  the  United  States  should  be  made  the  occasion  0 
moting  to  that  bench  the  subject  of  the  sketch.  Now  that  the  vacanc 
fairly  occurred  by  the  retirement  of  Judge  Davis,  we  take  the  occasi 
rciiew  our  suggestion.  We  do  this  with  the  more  earnestness  becau 
public  attention  is  at  present  directed  in  an  unusual  degree  toward  the  i 
in  recognition  of  the  facts  which  a  year  since  we  urged  in  support 
recommendation,  and  because  Chancellor  Cooper  is  himself  a  distingi 
example  of  the  class  of  men  whom  the  almost  universal  voice  of  the  na 
now  calling  to  prominent  positions  in  its  councils.  Our  readers,  No 
well  as  South,  are  familiar  with  the  fact  that  our  Law  Review  is  South 
no  sectional  sense,  but  aims  to  illustrate  as  well  as  to  develop  the  le^ 
juridical  abilities  of  the  Southern  Bench  and  Bar,  who  are  Southern  i 
from  geographical  reasons ;  and  our  purpose  is,  we  think,  well  underst 
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sustain  and  encourage  the  talent  that  adorns  the  judicial  and  legal  circles  of 
the  South  simply  as  its  merits  and  its  successes  deserve.  In  this  spirit  we 
confidendy  join  in  the  wish,  so  generally  and  earnestly  expressed,  that  the  South 
may  now  be  called  upon  to  contribute  her  greatest  talents  and  her  foremost  men 
to  the  service  of  the  general  government ;  not  merely  because  they  are  Southern, 
but  because  the  nation  needs,  and  the  people  demand,  the  best  men^  irre- 
spective of  sections.  It  is  unnecessary  to  advert  to  the  causes  which  have  led 
to  the  absence  of  judges  of  Southern  birth  from  the  Supreme  Bench.  We  look 
now  to  the  future ;  and  we  glance  at  the  past  no  further  than  to  observe,  as  has 
been  by  others  stated  in  the  public  press,  that  <'the  very  reason  that  has 
operated  to  keep  jurists  of  the  South  from  the  court  heretofore  now  calls  for 
the  recognition  of  that  section."  The  South  suggests  no  displacement  of 
any  one  from  office  in  asking  that  she  be  assigned  a  representative  on  the 
bench  of  that  high  tribunal,  which,  in  these  modern  times,  hears  and  decides 
$0  many  legal  questions  of  Southern  origin.  Surely  no  man  can  be  more  fit 
to  aid  in  the  decision  of  such  questions  than  a  Southern  jurist,  of  acknowl- 
elged  rectitude,  repute,  and  erudition.  Surely  no  plan  looking  to  a  com- 
plete reunion  of  hitherto  discordant  elements  can  be  dictated  by  higher  or 
more  practical  wisdom  than  that  which  contemplates  the  calling  of  Southern 
talent  and  cuhureinto  the  council  chambers  of  our  highest  court. 

The  fitness  of  such  an  appointment  is  manifest  from  considerations  of  a 
purely  local  character;  and  we  may  be  allowed  to  press  the  local  claims 
of  the  South  without  the  suspicion  that  we  are  swayed  by  sectional  motives. 
The  ejection  of  the  country  which  loses  the  retiring  justice  of  the  Supreme 
Coart  has  still  several  representatives  in  that  illustrious  body.  The  South 
ha>  none.  But,  further,  the  South  sends  up  to  that  court  far  more  cases 
to  be  there  litigated,  and  far  more  litigation  of  magnitude  and  importance, 
thin  any  other  section,  not  even  excepting  the  North  and  West.  Is  it  not 
t»  the  interest  of  the  whole  people  that  the  locality  thus  fertile  in  litigation 
>hiU  contribute  of  its  trained  talent  and  experience  to  the  solution  of  these 
TMcd  questions,  which  must  inevitably  possess  more  or  less  of  local  peculiari- 
ties and  distinctions  ?  We  urge  these  as  reasons  of  national  importance  in 
fiTor  of  the  advancement  of  such  eminent  Southerners  as  Chancellor  Cooper. 

Bat  the  reasons  for  filling  with  a  Southern  appointee  the  present  vacancy 
in  the  Supreme  Bench  are,  in  our  view,  no  more  cogent  than  those  which 
F<»int  particularly  to  the  man  we  name  as  a  fit  selection.  We  will  not  here 
repeat  the  sketch  of  his  career  which  we  presented  a  year  since,  but  we  refer 
t  >  it  as  disclosing  in  its  subject  precisely  the  characteristics  which  commend 
him  to  the  present  public  tastes  and  demands.  For  thirty  years  prominent 
io  the  juridical  circles  of  his  native  state;  the  frequent  candidate  of  his  pro- 
fessional brethren  for  judicial  honors,  which  he  modestly  declined ;  the 
analytic  arranger  of  the  Tennessee  Code;  a  judge  for  a  brief  period  of  the 
Supreme  Court ;  and,  later,  for  five  years  an  honored  and  distinguished  chancel- 
••^r.  as  well  as  the  erudite  editor  and  annotator  of  the  reprint  of  the  Tennessee 

l^eports,  and  in  all  these  positions  achieving  a  singularly  high  reputation  for 
^lents  learning,  and  integrity,  his  experiences  have  certainly  been  sufficiently 
viiied  and  diversified  to  make  him  acquainted  with  all  the  phases  and  aspects 
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of  judicial  duty.  That  he  has  found  time  and  opportunity,  in  the  mit 
all  this  active  professional  and  official  labor,  for  thorough  and  ext< 
study  and  culture  in  the  intricacies  of  the  law,  testifies  of  his  industr) 
his  faithful  devotion  to  the  "  jealous  mistress."  But  Judge  Cooper  is 
and  widely  known  as  an  equity  lawyer  of  far  more  than  common  z.Y 
his  published  decisions  as  chancellor  have  given  him  just  rank  with  the 
celebrated  American  chancellors,  and  have  testified  more  substantially 
did  his  previous  repute  of  his  very  great  familiarity  with  all  the  prin 
and  canons  of  equity  jurisprudence. 

It  is  because  we  believe  these  qualities  in  Chancellor  Cooper,  whic 
have  thus  alluded  to,  and  others  of  which  we  have  not  space  to  speak, 
be  of  great  public  service  on  the  Supreme  Bench,  that  we  have  venture* 
to  press  our  views  of  the  eminent  fitness  of  his  appointment.  We  have  1 
thought  of  his  politics  ;  we  believe  he  is  a  Democrat  of  very  much  the 
stamp  as  Judge  Davis  ;  but  the  important  fact  is  that  in  an  intensely  po 
community  his  reputation,  so  distinct  and  so  marked,  has  been  obtained 
sively  outside  of  party  politics ;  and  it  furnishes  an  additional  recommend 
which  should  be  of  value  at  any  time,  but  most  of  all  at  a  time  like  the  pr 
when  "he  serves  his  party  best  who  serves  his  country  best."  Posses 
what  we  esteem  to  be  the  highest  qualifications  for  high  office,  yet  too 
est  to  sound  his  own  praises ;  guarded,  by  the  enjoyment  of  a  comfo 
competence,  from  exposure  to  the  ambitions  of  the  office-seeker,  yet 
taining  the  lofty  ambition  to  discharge  with  sincerity  and  fidelity  the 
tions  of  advocate  or  judge;  and,  with  the  ability  to  administer  justice  i 
tiaHy,  loving  the  administration  of  justice  for  its  own  sake ;  we  belie 
presence  upon  the  Supreme  Bench  would  add  dignity  to  its  delibei 
and  lustre  to  its  fame. 


The  Bar  and  the  Electoral  Tribunal. — If  the  party  divisi 
the  Tribunal  and  difficulty  of  ascertaining  what  were  the  grounds 
decisions  sapped  the  case  of  a  great  deal  of  its  interest,  other  causes  del 
from  the  interest  of  the  argument  of  counsel.  Taking  all  the  argi 
in  the  Florida  and  Louisiana  cases  together,  a  stranger  who  heard 
would  be  apt  to  form  a  rather  unfavorable  impression  of  the  bar 
country.  Here  were  assembled  in  one  court-room  and  pitted  agains 
other  the  best  and  most  noted  lawyers  in  the  United  States,  and  y< 
made,  on  the  whole,  little  more  than  a  respectable  appearance.  Wh 
Florida  argument  began  it  seemed  as  if  this  were  to  be  a  real  cause  < 
Ijut  when  the  Louisiana  argument  was  over,  the  whole  thing  seemed 
undigested  legal  mass,  without  parties  to  the  action,  without  an  issu 
without  any  means  of  distinguishing  the  law  and  the  facts.  No  doubt 
deal  of  this  was  due  to  the  shortness  of  the  time  and  to  the  want  of  mel 
the  proceedings  of  the  Tribunal.  In  the  Florida  case  there  was  no 
distinction  made  between  law  and  facts  at  all.  Everything  was  argued  to 
and  at  the  end  it  was  impossible  for  counsel  to  know  what  sort  of  pro 
beten  offered  by  the  objectors,  what  rules  of  evidence  had  been  adop 
what  evidence  had  been  excluded.     The  Tribunal  permitted  a  long  arj 
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with  regard  to  Louisiana  on  the  admissibility  of  evidence  of  fraud;  but  if  the 
Florida  arguments  meant  anything,  they  meant  that  the  Democrats  intended 
to  »how  fraud  in  that  state,  and  this  having  been  decided  against  them,  what 
•as  the  object  of  going  over  the  ground  again  in  another  state?  In  most 
cas.es  a  lawyer  knows  beforehand  what  precise  points  he  has  to  meet  at  any 
given  stage,  and,  if  he  is  surprised,  generally  has  time  given  to  prepare  himself; 
but  in  this  case  it  was  almost  impossible  to  tell  in  advance  what  shape  the  issue 
woald  take,  and  once  or  twice  lawyers  suddenly  found  themselves  obliged  to 
i'l'ircss  the  court  at  length  on  some  point  which  ten  minutes  before  had  been 
cilotied  to  other  counsel  to  argue.  Mr.  Merrick,  who  made  one  of  the  best 
speeches  in  the  Florida  case,  was,  we  believe,  in  this  plight. 

But,  taking  all  this  into  consideration,  the  arguments  still  left  a  good  deal  to 
Wde>ired.  There  was  no  deficiency  of  legal  ability — the  case  was  thoroughly 
fuaght  over  at  every  point;  but  there  was  something  lacking  in  almost 
all  the  arguments.  They  were  in  what  might  be  called  a  raw  state.  They 
had  little  or  no  beauty  of  finish  or  form,  and  so  were  deficient  in  what  gives 
forensic  oratory  its  chief  charm.  It  is  not  necessary  to  go  back  to  ancient 
Rome  for  a  model  of  classical  style;  in  fact,  it  is  not  necessary  to  go  further 
than  Massachusetts  for  an  example.  It  would  not  be  difficult  to  have  picked 
on:  of  the  generation  of  lawyers  headed  by  Webster  and  Choate  a  dozen  men 
whose  arguments  in  such  a  case  as  this,  besides  having  the  merit  of  solidity, 
woald  have  had  the  perfection  which  an  artistic  form  can  alone  give.  It  has 
always  been  in  the  past  the  ambition  of  every  great  arguer  of  cases  to  unify 
and  vitalize  his  other  mental  possessions  by  this  final  charm,  and  no  one 
knowi  better  than  they  do  that  the  durability  of  their  professional  reputation 
will  l>e  in  strict  proportion  to  their  success.  Of  course,  the  artistic  sense  in  a 
't;^  argument  may  show  itself  in  a  variety  of  forms.  It  may  take  the  form 
of  a  perfectly  lucid  and  logical  exposition,  as  in  the  remarkable  arguments  of 
tht  late  Judge  Curtis,  which  almost  produced  the  effect  of  being  a  final  decis- 
ion of  the  case  by  a  perfectly  unbiased  judge,  rather  than  a  statement  of  his 
"lin  »ide;  it  may  take  the  form  of  vehement  analytic  demolition  of  his  antag- 
onist, as  in  Mr.  O'Conor's  arguments;  it  may  take  a  variety  of  other  forms; 
but  when  it  is  conspicuous  by  its  absence,  there  is  a  sense  of  something  want- 
ing in  the  legal  presentation  of  any  case  which  is  painful.  Whatever  may  be 
the  expbnation,  high  finish  was  not  the  "note"  of  most  of  the  addresses 
made  before  the  Tribunal. 

The  disappointment  in  the  case,  as  a  case,  we  do  not  give  as  a  feeling  of  one 
or  two  persons,  but  as  one  shared,  we  think,  by  most  lawyers  who  heard  it. 
It  was  really  a  test  of  the  actual  condition  of  the  bar,  its  material,  and  its 
htne>5  to  reply  to  a  sudden  demand  upon  its  resources,  such  as  has  not  been 
applied  before  in  the  history  of  the  country;  and  most  lawyers  who  watched 
the  proceedings  must  involuntarily  have  asked  themselves  whether  the  bar 
Would  have  stood  the  test  better  thirty  or  forty  years  ago,  or  whether,  on  the 
*hole,  the  case  was  really  as  ably  managed  by  the  distinguished  counsel  in 
charge  as  it  ever  would  have  been. 

Optimists  would  answer  this  question  in  one  way,  pessimists  in  another ; 
bat  without  any  undue  depreciation  of  the  legal  glories  of  the  present  day,  it 
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is  probably  fair  to  say  that,  professionally,  the  case  would  have  been  a  \ 
case  throughout  a  generation  ago.  We  have  chosen  in  this  country  to  t 
experiment  with  the  profession  which  could  not  be  tried  with  any  profe 
or  in  any  country  successfully.  We  have  steadily  subjected  judges  tt 
influence  of  politics  by  teaching  them  to  beg  their  seats  on  the  bench 
party  caucuses  and  conventions;  by  packing  courts  to  secure  favorable  (. 
ions;  by  breaking  down  all  the  barriers  to  admission;  by  using  even  lh< 
eral  judiciary  throughout  half  the  country  to  keep  in  power  the  party  to  v 
the  judges  owe  their  appointments.  It  is  idle  to  suppose  that  this  sj 
produces  no  results  beyond  the  particular  judges  whom  it  immediately  at 
It  has  remote  effects,  too,  and  to  any  one  who  takes  a  speculative  inter 
the  remote  effects  of  such  social  and  administrative  changes,  many  cu 
subjects  of  reflection  might  be  suggested.  If  these  changes  have  not,  o 
whole,  altered  the  relative  positions  of  bench  and  bar,  where  did  an  em 
lawyer  like  Mr.  Jeremiah  Black  acquire  the  impression  that  the  true  w; 
enforce  an  argument  was  to  browbeat  and  intimidate  the  court?  Bcfor 
j>oison  of  patronage  had  begun  to  have  its  effect  on  the  judiciary,  wouU 
judges  of  the  Supreme  Court  have  divided  on  the  question  of  the  exec 
succession  politically,  or  would  they  have  made  every  effort,  and  even 
lice,  to  arrive  at  a  unanimous  and  non-partisan  decision?  Before  the  p 
sion  became  a  trade,  would  such  arguments  as  Mr.  Matt.  Carpenter's,  s 
as  it  undoubtedly  was,  command  the  respect  they  now  do?  If  there 
extant  a  high  professional  standard  of  honor,  would  Judge  Davis  have 
the  only  lawyer  out  of  those  originally  suggested  as  Commissioners  to  clt 
to  serve?  Finally,  if  legal  education  and  drill  were  what  they  once 
could  legal  oratory,  in  point  of  form  and  finish,  be  as  poor  as  most  o 
brought  out  before  the  Tribunal  ? — TAg  Nation,  ^ 
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X.    DIGEST  IN  BRIEF  OF  RECENT  CASES 

REPORTED   IN  FULL  IN  LAW  JOURNALS  SINCE  JANUARY   I,   1877. 
PREPARED    BY   S.   OBERMEYER,    ESQ.,  OF   THE   ST.   LOUIS   BAR. 

[The  object  of  this  department  of  the  Review  is  to  advise  our  subscribers  of 
points  decided  in  the  latest  reported  cases,  and  to  show  where  they  can  obtain, 
at  very  small  expense,  full  reports  of  cases  in  which  they  have  an  interest.  To 
thU  end  the  points  decided  are  briefly  and  pointedly  given,  with  the  abbrevia- 
tion and  date  of  the  journal  where  the  case  is  reported  in  full.  The  price  of 
single  numbers  of  each  journal  is  also  given,  which  price,  remitted  to  the 
addnrs5  ^ven,  will  secure  a  copy  of  any  desired  issue.  This  department  of  the 
RcTiEw  will  be  continued  if  approved  by  subscribers.  "We  sha  1  be  glad  of 
suUcribers'  opinions  concerning  it] 

XAXB.  ABBBEVIATIOW.  ADDRXRS.  PlBLISflKD.       PRICK. 

AIMnj  Law  Jonrnal.  Alb.  L.  J.  Albany,  N.  Y.  Weekly.  15  cents. 

ln)4>rirtii  Iaw  Jiecord.  Am.  L.  Kec.  Clnclunitl,  O.  Monthly  50  cents. 

iliTifnr.tn  Law  KegUter.  Am.  L.  Heg.  Philadelphia,  Fa.  Monthlyv  50  cents, 

i  •'ti  I  m  1  I^w  Journal.  C.L.J.  St.  Louis,  Mo.  Weekly.  60  cents. 

Hi  c^o  Legal  News.  C.  Ir.  N.  ChlcuKO,  111.  Weekly.  10  cents. 

Fjuriiic  Lair  Reporter.  Piic.  L.  Rep.  San  Francisco.  Weekly.  60  cents. 

A<moy.~Form  of,  against  trustees  of  a  corporation  personally  liable  to  cred- 
itors for  excess  of  indebtedness  over  capital  stock  ;  Excess  a  fund  for  all 
cniitors;  Action  at  law  cannot  be  sustained;  The  remedy  is  in  equity, — 
Homer  V.  Ilenning,  Sup.  CL  U.  S.,  C.  L.  J.,  Jan.  12,  p.  29. 

Statutory ;  Action  under  statute  by  wife  against  person  selling  liquor  to 

husband  sounds  in  tori,  and  plaintiflT  may  recover  if  she  proves  habitual 
drunkenness  caused  in  pari  by  defendant's  act ;  Evidence  in  such  actions  as  to 
l>^j  of  situation  bv  drunkard.*  etc. —Roth  v.Eppy,  Sup.  Ct.  Ill,,  Am.  L.  Reg., 
Feb.,  p.  112 ;  s.  c..  Am.  L.  Rec,  Mar.,  p.  632. 

AiiMiBALTT. — Maritime  liens;  Home-port;  Residence  of  owner;  Plnce  of 
enrolment— The  Albany,  U.  S.  Cir.  Ct,  D.  Minn.,  C.  L.  J.,  Jan.  6,  p.  16. 

In  libel,  by  insurer  to  recover  of  carrier,  through  whose  wrongful  act  loss 

octnired,  amount  of  los?,  carrier  cannot  set  up  as  a  defence  that  msurer  was 
Dotiegally  bound  to  indemnify  insured  ;  Such  libel  is  properly  filed  in  name 
of  iii?urer. — Amazon  Ins.  Co.  v.  Steamboat  Iron  Mountain,  U.  S.  Dis.  Ct, 
S.  D.  Ohio,  C.  L.  J.,  Feb.  2,  p.  103 ;  «.  c. ,  C.  L.  N.,  Feb.  8,  p.  157. 

Maritime  torts ;  Jurisdiction  over. — The  Florence,  U.  S.  Dis.  Ct.,  B.  D. 

Mich.,  C.  L.  J.,  Mar.  16,  p.  249. 

Collision  ;  Owners  of  a  vessel  held  not  liable  for  damage  caused  bv  sud- 
den breaking  down  of  a  machine  in  which  there  was  an  inherent  latent  defect, 
without  fiiult  on  part  of  user  of  machine. — The  Virgo,  Prob.,  Div.  and  Adm. 
l>iv.  High  Ct  Just  (Eng.),  C.  L,  N.,  Jan.  6,  p,  126. 

Within  what  time  a  decree  may  be  opened. — Russell  v.  Schooner  Oriental, 

U.  S.  Dis,  Ct,  N.  D.  Ohio,  C.  L.  N.,  Jan.  13,  p.  134. 

Motion  for  security  by  respondent  in  the  amount  claimed  in  the  cross-bill 

miy  be  mnde ;  But  must  be  made  with  reasonable  promptness,  and  not  on 
ere  of  trial  after  case  is  readv  to  proceed. — ^The  George  H.  Parker,  U.  S. 
Dii.  Ct,  E.  D.  Mich.,  C.  L.  N,;  Mar.  3,  p.  191. 
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Admiralty — Continued. 

Stevedores  have  a  lien  on  the  vessel  for  their  waees. — McCarty  ' 

Schooner  Senator,  U.  S.  Dis.  Ct..  N.  D.  Ohio,  Am.  L.  Kec,  Jan.,  p."  4! 

Suit  to  enforce  lien  for  labor  and  materials;   The  vessel  known 

U.  S.  Revenue  Cutter.— The  U.  S.  Claimant,  U.  S.  Dis.  Ct,  D.  Or^ 
L.  Rep.,  Jan.  23,  p.  26. 

Attachment. — Power  to  amend  in  attachment  suits  is  the  same  as  k 
actions.— Tilton  v.  Cofield,  Sup.  Ct.  U.  S.,  C.  L.  N.,  Jan.  20,  p.  189. 

Claim  of  plaintiff  in  an  action  to  recover  damans  for  breach  of  pi 

of  non-resident  defendant,  held  to  be  within  prohibition  of  schedule 
sec.  191,  Ohio  code,  forbidding  an  attachment  ogainst  a  non-resident  f 
claim  other  than  "a  debt  or  demand  arising  upon  contract^  ludfirm? 
decree;"  Motion  to  discharge  order  of  attachment  sustained.— Coe 
Creighton,  Super.  Ct.  Cin.,  O.,  Am.  L.  Rec,  Jan.,  p.  421. 

Bailment. — Rights  of  pledger ;  First  and  second  pledgee. — Taltv  v.  Freec 
Savings  and  Trust  Co.,  Sup.  Ct.  U.  S.,  C.  L.  N.,  Jan.  6,  p.  123. 

Banking.— National  banks ;  Mortgage  given  to  a  national  bank  to  se 
preexisting  debt  b^'  the  mortgagor,  ancTto  secure  a  future  loan  to  him,  i 
the  latter  ultra  vires. — Woods  v.  People's  National  Bank,  Sup.  Ct. 
C.  L.  N.,  Jan.  6,  p.  125. 

Bankruptcy. — Proceedings  dissolve  attachment  ipso  faeto ;  Creditor  wt 
ceeds  in  state  court  in  attachment  suit  within  four  months  after  filing  c 
tion  in  bankruptcy  is  liable  to  assignee. — Bracken  v.  Johnston,  U. ; 
Ct.,  D.  Iowa,  C.  L.  J.,  Jan.  6,  p.  9;  8.  c.  Am.  L.  Rec,  Feb.,  p.  461. 

Creditors  holding  liens  by  attachment  are  not  to  be  reckoned  if 

puting  proportion  of  creditors  who  must  unite  in  an  involuntary  pc 
—Re  Scrafford,  U.  S.  Cir.  Ct,  D.  Ks.,  C.  L.  J.,  Jan.  5,  p.  19. 

Composition  proceedings ;  Only  one  meeting  of  creditors  required: 

ing;  What  may  be  heard;  Who  may  be  heard;  Passage  of  res*)] 
Debtor  must  appear  at  meeting;  Nee'd  not  appear  at  hearing;  H€ 
What  court  must  decide ;  Signatures  to  resolution ;  Meeting  to  vary  o 
proposition;  When  must  bo  held  ;  Creditor's  name  on  list  filed  by  d 
Eflfect;  Evidence;  Register  must  take  notice  of  proofs  of  claims  file 
petition ;  Attorney  appearing  for  creditor ;  Dispute  between  rival 
sentatives;  Procedure;  Evidence  of  authority  to  represent  creditor ; 
of  omission  of  assets  in  statement ;  Diligence  required  of  creditors.- 
Scott,  Collins  &  Co.,  U.  S.  Dis.  Ct.,  E.  D.  Mo.,  C.  L.  J.,  Jan.  12,  p. : 

Proof  of  claims  against  an  estate  are  part  of  proceedings ;  Writ  ol 

will  not  lie  to  review  judgment  of  circuit  court  upon  an  appeal  fron 
of  district  court  rejecting  claim. — Wiswall  v.  Campbell,  Sup.  Ct  U. 
L.  J.,  Feb.  16,  p.  149. 

Debt  of  bankrupt  created  "  while  acting  in  any  fiduciary  capa< 

Factor.— Woolsey  v.  Cade,  Sup.  Ct.  Ala.,  C.  L.  J.,  Mar.  2,  p.  202. 

Stmi/i/er.— Maddox  v.  Sharp,  Sup.  Ct.  Gn.,  C.  L.  N.,  Jan.  6,  p.  12' 

Fraudulent  preference ;  What  assignee  must  prove  to  recover  in  1 

under  §  39  of  the  Bankrupt  Act,  against  a  party  who  has  received  aj 
ence;  Reasonable  cause  to  believe. — Webb  v.  Sachs,  U.  S.  Dis.  C 
Oreg.,  C.  L.  N.,  Feb.  3,  p.  156 ;  «.  c,  Pac.  L.  Rep.,  Jan.  23,  p.  28. 

Petition  in  involuntary  cases ;  Expression  "  being  insolvent  or  in  a 

plation  of  bankruptcy"  not  synonymous  with  **being  insolvent  or  in  cc 
plation  of  insolvency ;"  Verification  of  petition  by  agent  of  ci>rpor 
Supplemental  proofs  as  to  act  of  bankruptcy  may  be  filed. — In  re  J< 
.     Hanibel,  U.  S.  Dis.  Ct,  D.  Col.,  C.  L.  N.,  Fel).  10,  p.  165. 
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BiyKKVYTcr— Continued, 

—  Trantfer  of  property  by  insolvent ;  Action  by  aMignee  to  recover  value  of 
property;  A^ignee  must  allege  either  an  actual  conversion  or  a  demand  and 
refusal  to  deliver  the  same ;  Damages  for  detention  of,  or  injury  to,  property 
bv  creditor.— Schuman  v.  Fleckenstein,  U.  8.  Dis.  Ct,,  D.  Oreg.,  C.  L.  N.^ 
I«b.  17,  p.  174. 

—  Effect  of  discharge ;  Bankrupt  Act  preserves  only  valid  liens,  and  not 
m*>re  equitable  rights  ;  How  long  a  judgment  is  a  lien  on  land. — Wilcox  v» 
Pollard,  Sup.  Ct.  111.,  C.  L.  N.,  Feb.  17,  p.  180. 

—  Defective  proof  of  debt  and  deposition  to  act  of  bankruptcv ;  When  may 
be  amended.— /«  re  John  Brown,  U.  S.  Dis.  Ct.,  D.  Col.,  C.  L.  N,',  Mar.  8,  p.  191. 

— Fraudulent  purchase  by  bankrupt ;  When  vendor  may  recover  goods  from 
fciignee.--Donaldson  v.  Farwell,  Sup.  Ct.  U.  S.,  C.  L.  N.,  Mnr.  17,  p.  210. 

—  A  bink  which  had  suspended,  on  account  of  insolvency,  resumed  the 
receiving  of  new  deposits  under  promise  of  placing  them  to'^new  account  of 
depitsiiors  and  of  paying  pro  rata  instalments  on  its  old  indebtedness  as  fast 
it  cuuld  realize  on  its  assets,  but  finally  failed,  and  was  adjudicated  bankrupt;. 
Held,  that  creditor,  who  was  one  of  new  depositors,  had  no  claim  against  estate 
a'*  k  preferred  creditor,  but  must  share  pro  rata. — In  re  The  Mutual,  etc.^ 
Bank  of  Richmond,  U.  S.  Dis.  Ct.,  E.  D.  Va.,  Am.  L.  Rec,  Mar.,  p.  671. 

— Assignment  under  state  laws;  Conflicting  rights  of  creditors. — Johnson 
T.  RogMs,  U.  S.  Dis.  Ct,  N.  D.  N.  Y.,  Pac.  L.  Rep.,  Jan.  16,  p.  17. 

— Determination  of  what  are  proper  items  to  be  charged  in  marshal's  fee- 
bill  in  a  particular  case. — In  re  F.  L.  Hellmer,  U.  S.  Dis.  CL,  D.  Oreg.,  Pac. 
L  Rep.,  Jan.  80,  p.  35. 

— A^Mgnee  who  has  his  remedy  at  law  to  recover  possession  of  property 
claimed  for  bankrupt's  estate  is  not  entitled  to  writ  of  injunction  restraining. 
rival  claimant  from  removing  property  out  of  district. — In  re  Oregon  Iron 
Works,  U.  S.  Cir.  Ct.,  D.  Oreg.,  Pac.  L.  Rep.,  Feb.  13,  p.  50. 

—  PetiUonine  creditors  ;  Description  of  their  debts  in  petition  ;  Necessary 
iTerments.— in  the  matter  of  the  Western,  etc.,  Co.,  U.  S.  Dis.  Ct.,  D.  Cal.,. 
Pac.  L.  Rep..  Feb.  27.  p.  60. 

— Fees  for  services  rendered  bankrupt  by  his  attorneys  prior  to  commence- 
mtrot  of  proceedings,  and  for  preparing  petition  and  schedules,  and  filing  same,. 
^re  not  entitled  to  priority.— in  r«  Richard  Handell,  U.  S.  Dis.  Ct.,  W- 
D.  Tex.,  Pac.  L.  Rep.,  Mar.  6,  p.  74. 

Bill  or  L4DIno. — Advances  by  plaintiffs  to  consignor  on  his  drafts  to  pur- 
chase i3;rain;  Transfer  of  bill  of  lading  to  plaintiffs;  Shipment  of  grain  to 
•i^'fendant,  a  commission  merchant ;  Presentment  of  bill  or  lading  and  draft* 
U  plaintifis  to  defendant  before  arrival  of  grain.  Held,  that  defendant 
sltould  have  turned  over  proceeds  of  shipment,  less  his  charges  and  com- 
ml>9ioni,  to  plaintiffs,  and  not  placed  them  to  the  general  account  of  the 
coniignor.-^Wolf  V.  Smythe,  U.  S.  Cir.  Ct.,  N.  D.  111.,  C.  L.  N.,  Feb.  17,  p.  175. 

—  SiwiWflr.— Taylor  v.  Turner,  Sup.  Ct  111.,  ib. 

BiLL^  kvh  Norn.— Discbarge  of  maker  by  the  addition  of  another  maker 
without  his  consent. — ^Dickerman  v.  Miner  (with  note),  Sup.  Ct.  Iowa,  C. 
L.  J.,  Jan.  6,  p.  14. 

—7-  Promissory  note ;  Absolute  and  conditional  promise ;  Lex  loci;  Presump- 
ti.'Tis  of  law';  Pleadings;  Replication;  Waiver;  Practice;  Bill  of  excep- 
ti..n.*.- Walker  v.  Woollen,  Sup.  Ct.  Ind.,  C.  L.  J.,  Mar.  16,  p.  248. 

—  Duty  in  protesting  notes ;  When  endorser  released  from  payment  by 
3M«*.-Bird  V.  Louuiana  State  Bank,  Sup.  Ct.  U.  S.,  C.  L.  N.,  Jan.  2(V 
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Bills  and  Notes — Continued, 

Bill  of  exchange ;  What  law  governs  as  to  interest  and  damages ;  "WTiC 

question  arises  in  federal  courts  it  is  one  of  general  jurisprudence,  andn/. 
one  of  local  \&yr.^Ex  parte  Heidelback,  Re  GU'n,  U.  S.  Dis.  Ct,  D.  Mi^ 
C.  L.  N.,  Feb.  24,  p.  183. 

Fraud  of  illegality  in  the  making  or  circulating  of  a  note  vitiates  it  in  th^ 

hands  of  a  holder  with  knowledge,  and  puts  burden  of  proof  on  holder. 
But  if  the  holder  took  it  in  good  faith,  and  for  value,  he  may  reaive:, 
although  the  circumstances  were  such  as  would  have  put  a  prudent  mHn  u 
enouiry. — Hamilton  v.  Marks  (with  note),  Sup.  Ct  Mo.,  Am.  L.  Reg.,  Jw:., 
p.  87. 

Promissory  note ;  Consideration  agreement  to  forbear  suit  on  a  pre- 
existing debt ;  What  may  be  shown  by  parol  as  to  consideration. — Holzwurh 
v.  KocS,  Sup.  Ct  Ohio,  Am.  L.  Reg.,  Mar.,  p.  148. 

Negotiability  of  a  note  issued  by  a  building  association ;  Liability  ff 

endorsers  of  such  note.— Jackson  v.  Myers,  Ct.  App.  Md,,  Am.  L.  K#t , 

Feb.,  p.  484. 
Bonds,  Curator's. — Conditional  signing;  Contemporaneous  parol  agreement; 

Surety  estopped  from  varying  terms  of  bond;  Jrublic  policy  as  a  defray; 

Patrimony  of  orphans. — State  v.  Potter  (with  note),  Sup.  Ct  Mo..  C.  L  J. 

Jan.  26,  p.  86. 

Bonds,  Municipal. — As  against  a  bona  fide  holder ;  Journals  of  lwn?I«tur? 
not  admissible  to  show  that  law  recited  in  bonds  as  authority  for  tk  * 
issue  was  null  and  void  because  not  enacted  in  accordance  with  con<titut!<i! 
of  state. — The  Town  of  South  Ottawa  v.  Perkins  (with  note).  Sup.  Ct.  I 
S.,  C.  L.  J.,  Feb.  9,  p.  132. 

It  is  not  competent  for  voters  of  a  township  to  wiaive  conditions  in  sub-, 

scription  to  stock  of  a  railroad. — State  v.  County  Court  of  Daviess  count}. j 
Sup.  Ct  Mo.,  C.  L.  J.,  Mar.  9,  p.  224. 

Suit  in  equity  to  compel  return  of  bonds  issued  under  contract  betvefn 

county  and  railroad  company;  The  parties  to  suit  were  the  original  parties  U' 
contract,  which  was  declared  constitutional. — Board  of  Supervisors  v.  WL- 
consin,  etc.,  R.  R.  Co.,  Sup.  Jud.  Ct.  Mass.,  C.  L.  N.,  Feb.  3,  p.  157. 

Construction  of  contract  under  which  bonds  were  issued  in  aid  of  n\\- 

road.— City  of  Winona  v.  Cowdrey,  Sup.  Ct  U.  S.,  C.  L.  N.,  Feb.  M. 
p.  166. 

Prohibition  of  constitution  against  issuing  bonds  in  aid  of  niilrcjii; 

Mining  and  railroad  company. — (Siunty  of  Randolph  v.  Post,  Sup.  Ct  C  ^. 
C.  L.  N.,  Feb.  17,  p.  173. 

Bonds,  Official. — Suit  on  bond  of  government  officer  against  sureliej; 
Transcript  from  treasury  department  as  evidence  ;  Decease  of  one  of  surf- 
ties;  Priority  of  claim  of  United  .States  over  other  claims  against  estate;  f 
deceased  surety,  excepting  claims  for  taxes  and  funeral  expenses.— Unitfi 
States  V.  Eggleston,  U.  S.  Cir.  Ct,  D.  Oreg.,  C.  L.  N.,  Mar.  24,  p.  218. 

Carrier. — Railroad;  Special  contract  limiting  liability  in  transport  of  csti'^ 
held  without  consideration  and  void,  and  as  not  exenripting  railroad  conipif  T 
from  liability  for  negligence. — Kansas  Pacific  R.  W.  (Jo.  v.  Reynolds,  Sup.Ci. 
Ks.,  C.  L.  J.,  Jan.  19,  p.  64. 

Express  company;   Stipulation  limiting  liability;  Shipper;  KnovrIe\^ 

by  latter  of  stipulation ;  instructions  to  lurv.^^nider  v.  Adams  Expre?' 
Co.  (with  note),  Sup.  Ct  Mo.,  C.  L.  J.,  Feb.' 23,  p.  179. 

Railroad  ;  Liability  for  goods  bevond  line  ;  Stipulating  against  lisbility 

Negligence.— Erie  R.  W.  Co.  v.  Wilcox,  Sup.  Ct  III.,  C.  L  N.,  Feb.  K 
p.  178. 
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isrATioiff. — ^Under  act  of  Congress,  Juhr  17, 1862 ;  Proceedings ;  Appear- 
:vi  Conduct  of  court;  Seizure;  Effect  of  not  allowing  attorney  to 
^enr ;  Rebel ;  'When  proceedings  void ;  Opinions  of  Supreme  Court  of 
tiled  States. — Fairfax  ▼.  City  Council  of  Alexandria,  Ct.  App.  Va.,  C.  L. 
.  Feb.  S,  p.  162. 

I'roceeding^ ;  When  void  ;  Notice  required ;  Refusing  owner  a  hearing. 
VTindfior  v.  McVeigh  (with  note).  Sup.  Cu  U.  S.,  C.  L.  J.,  Jan.  19,  p.  61 ; 
c.  C.  L.  N.,  March  17,  p.  209. 

^TITUTloxAI.  Law. — Tonnage  duties ;' "Wharfage  dues;  When  lawful; 
riiamnce  of  city  prescribing  certain  wharfage  dues  in  proportion  to  ton- 
ig '  of  vesfteU  as  compensatiun  for  o{)tional  use  of  artificial  improvements 
•iistructtd  by  cit^  declared  constitutional ;  Taxes  or  dues  illegally  assessed 
A\  be  recovered  if  paid  under  protest. — ^N.  W.  Union  Packet  Co.  v.  City 
f  St.  Louis ;  Same  v.  City  of  Louisiana ;  Same  v.  City  of  Clarksvillo ; 
June  V.  City  of  Hannibal,  V.  S.  Dis.  Ct,  E.  D.  Mo.,  C.  L.  J.,  Jan.  19,  pp. 

IHJL 

'Similiier. — City  of  Keokuk  v.  Keokuk,  etc.,  Packet  Co. ;  City  of  Fort 
JAdisou  V.  Same;  City  of  Burlington  v.  Same  (with  note),  Sup.Ct.  Iowa, 
:  L.  J.,  Mar.  23,  p.  276. 

—  \Vbarfaige  tax ;  When  unconstitutional ;  "When  a  tat  paid  under  void  law 
n*v  be  recovered  back. — John  Kvle  Steamboat  Co,  v.  City  of  New  Orleans ; 
S.  U.  Packet  Co.  v.  Same,  U.  S.  Cir.  Ct.,  D.  La.,  C.  L.  N.,  Jan.  6,  p.  124. 

—  Eminent  domain ;  Condemnation  of  land  for  manufacturing  purposes ; 
8p«fci1ication  for  the  use  must  be  particular ;  Statute  specifying  *'  manufac- 
t  J  ring  purposes "  is  not  sufficiently  specific. — Kyerson  v.  Brown,  Sup.  Ct. 
Mich.,  C.  L.  J.,  Feb.  16,  p.  160. 

—  Title  of  acts  under  constitution  of  Missouri;  An  act  declared  unconstitu- 
tk»n*il  in  part  on  account  of  defective  statement  of  title. — In  re  Goodo,  St. 
Louis  CL  of  App.,  C.  L.  J.,  Feb.  28,  p.  176. 

—  The  Illinois  warehouse  law  declared  constitutional ;  The  fourteenth 
aniirndment ;  Power  to  regulate  commerce ;  Sec.  9,  art.  I,  of  the  United 
^t4.tes  constitution ;  Private  property  devoted  to  public  use  subject  to  regu- 
Uui»n ;  Business  established  before  adoption  of  regulations ;  Reasonable 
i>  ^nuiensation  a  legislative  question. — Munn  v.  The  People,  Sup.  Ct.  U.  S., 
i ,  L.  J.,  Alar.  16,  p.  260;  I.  c,  C.  L.  N.,  March  10,  p.  199 ;  Alb.  L.  J., 
Mar.  10,  p.  180. 

—  An  act  giving  rieht  of  action  to  wife  against  person  selling  intoxicating 
ii>i  jors  to  husbatuT  declared  constitutional ;  Legislative  power ;  Fines  and 
?3Le[nplary  damages  distinguished;  General  and  special  verdict;  Excessive 
iAniiigee>.— Schafer  v.  Smith,  Sup.  Ct.  Ind.,  C.  L.  J.,  Mar.  23,  p.  271. 

' —  The  so-called  Granger  Cases ;  Regulation  of  railroad  rates ;  Public  inter- 
^ii ;  Charters ;  Transfer  of  property  before  regulations  made  ;  A  charter  a 
cjutTbct;  The  Iowa  constitution. — Chicago,  etc.,  R.  R.  v.  Cutts ;  Chicago, 
M.,  etc.,  R.  R.  V.  Ackley  ;  Winona,  etc.,  R.  R.  v.  Blake ;  Mcllnitli  v.  Coleman, 
^up.  CU  U.  S.,  C.  L.  J.,  Mar.  23,  pp.  274-276;  «.  c,  C.  L.  N.,  Mar.  10,  p.  200. 

- —  License  tax  imposed  upon  a  foreign  insurance  company,  by  ordinance  of 
<itv  council,  declared  constitutional. — Home  Insurance  Co.  v.  City  Council 
of  Augusta,  Sup.  Ct.  U.  S.,  C.  L.  N.,  Jan.  6,  p.  123. 

' —  .V  dram-shop  act  declared  constitutional ;  Title  to  act. — Johnson  v.  The 
People,  Sup.  Ct  111-,  C.  L.  N.,  Mar.  10,  p.  202. 

' —  SUtate ;  Power  of  courts  to  examine  into  the  passing  of  a  statute  having 
Vw apparent  forms  of  a  valid  act ;  How  such  jurisdiction  is  to  be  exercised ; 
Evideuce  as  to  actual  passage  of  a  statute ;  Aclmissions  or  allegations  of  pri- 
vate parties  not  sufficient  to  have  a  public  statute  declared  a  nullity. — Legg  v. 
%or  of  Annapolis,  Ct.  App.  Md.,  Am.  L.  Reg.,  Jan.,  p.  25. 
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Constitutional  Law — Continued, 

State  and  federal  jurisdiction;  Powers  of  state  in  respect  to lecislaticn; 

Statute  of  Wisconsin  requiring  foreign  insurance  companies  to  me  with  i 
state  officer  an  agreement  not  to  remove  causes,  in  which  company  is  a  party, 
to  federal  court  construed  ;  A  state  cannot  be  sued  indirectly  oy  proceedm^s 
tigainst  one  of  its  officers;  Extra  judicial  decision  not  bindfng';  Injunctif>n; 
Mandamus,  etc. — State  v.  Doyle,  Sup.  Ct,  Wis.,  Am.  L.  Bee,  Jan.,  p.  ^\ 

Contracts. — Executed  on  Sunday ;  Bona  fide  assignee  ;  Estoppel ;  Effect  ol 
demurrer. — Johns  v.  Bailey,  Sup.  Ct  Iowa,  C.  L.  J.,  Jan.  26,  p.  89. 

^- —  Agreement  to  indemnify  a  person  for  signing  a  supersedeas  bond  for  i 
foreign  insurance  company  at  request  of  its  agent;  Damage  to  promisa 
constitutes  a  sufficient  consideration  for  signing  the  bond. — ^Hendrick  t. 
Lindsay,  Sup.  Ct  U.  S.,  C.  L.  N.,  Feb.  3,  p.  155. 

-^ — -  Contract  for  purchase  of  grain  under  rule  of  Chicago  Board  of  Trade ; 
Margins  :  Failure ;  Sale  ;  Notice  ;  Usage  ;  RuIp^  of  Board ;  Gambling;  an 
tract.— Corbitt  v.  Underwood,  Sup.  Ct.  111.,  C.  L.  N.,  Feb.  17,  p.  179. 

Similiter.— Lyon  v.  Culbertson,  Sup.  CL  El.,  C.  L.  N.,  Feb.  24,  p.  l!M. 

Promise  to  pay  a  debt  discharged  by  bankruptcy  valid ;  but,  if  conditions 

creditor  must  show  the  happening  of  the  condition. — Ecklar  v.  G«lbrsiiii 
(with  note),  Ct.  App.  Ky.,  Am.  L.  Reg.,  Feb.,  p.  78. 

Construction  of  sewing   machine   contract ;  Rules  of  Evidence  as  tn - 

Domestic  Sewing  Machine  Co.  v.  Anderson,  Sup.  Ct.  Minn.,  Alb.  L.  J.,  -^ai^- 
27,  p.  64 ;  a.  c,  C.  L.  N„  Feb.  3,  p.  168. 

^^  Contract  between  telegraph  company  and  railroad  company,  giving  fonuff 
right  for  twenty-five  years  to  construct  and  operate  a  telegraphline  over  Hn« 
of  railroad  company,  declared  valid  and  not  against  public  policy. — W-  I 
Tel.  Co.  V.  Atl.  &  Pac.  Tel.  Co.,  Dis.  Ct  Hamilton  Co.,  O.,  Am.  L.  Kt^ 
Jan.,  p.  429. 

License  under  letters-patent ;  Evidence ;  certificate  of  commissioner  ol 

patents  to  copy  of  printed  volumes  in  library  of  patent  office  ;  AssigDm-t^t 
of  license  by  licensee ;  Novation  ;  Effect  on  contract  of  license  by  sunvml't 
an  1  re-issue  of  letters-patent ;  Defence  that  patent  is  worthless  in  suit  to  reioui 
royalty. — Gaylordv.  Case,  Super.  Ct.  Cin.,  O^  Am.  L.  Rec,  Feb.,  p.  i'M. 

Corporations. — ^Franchises  not  aff*ecting  corporate  existence  may  be  dispute^ 
Tolls  ;  Limitations  of  taking  tolls ;  Right  of  private  person  to  attack  subrii-j 
iary  corporate    franchises  ;    Forfeiture   of    franchises ;    Waiver  of  sUte : 
Expired  franchises. — Grand  Rapids  Bridge  Co.  v.  Prange,  Sup.  Ct.  MicL, 
C.  L.  J.,  Mar.  9,  p.  227. 

Directors  ;  Their  liability  to  creditors  of  corporation  for  failure  to  f>?^ 

form  their  official  duties. — Lindauer  v.  Breitung,  Cir.  Ct  Marquette  Co.. 
Mich.,  C.  L.  N.,  Jan.  27,  p.  149. 

Couxtiks. — Legislative  authority  to  county  to  erect  public  buildings;  Mesrjj 
prescribed  alone  to  be  followed ;  Negotiability  of  county  warrants ;  Deff  ra^^! 
to  suit  on ;  Right  of  action  against  county  for  nionev  borrowed  will  >  b\\ 
authority.— Kinsey  v.  Little  River  County,  V.  S.  Cir.  Ct,  E.  D.  Ark.,  C  U 
J.,  Mar.  17.  p.  247.  j 

Courts. — Federal ;  Removal  of  causes  to,  under  act  of  Mar.  8, 1875;  AIIowaI  ' 
to  assignee  of  mortgage  possessing  requisite  citizenship  when  assignor  c-'J'^ 
not  have  removed  on  account  of  his  citizenship. — Seckel  v.  Backhaus.  l  ^ 
Cir.  Ct,  E.  D.  Wis.,  C.  L.  J.,  Feb.  9,  p.  125;  a.  c,  C.  L.  N.,  Feb.  3,  p.  I'l 

Federal ;  Petition  for  removal  to ;  Trust  deed ;  Necessary  parties  to  <x-- 

troversy ;  Citizenship ;  Eflfect  of  act  of  1875 ;  Constitutionality  of  set  u 
1866.— Cape  Girardeau,  etc.,  R.  R  v.  Winston,  U.  S.  Cir.  Ct,'K  D.  .Mo. 
C.  L.  J.,  Feb.  9,  p.  127. 
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QovKTS—Contimied: 

—  Federal ;  Removal  of  cauge  to,  under  act  of  Mar.  8, 1876 ;  Effect  of  admis- 
sion of  state  into  union  ;  effect  on  cases  pending  in  territorial  courts ;  When 
application  for  removal  must  be  made. — Ames  v.  Colorado  Central  R.  R. 
Co.,  U.  S.  Cir.  Ct.,  D.  Col.,  C.  L.  J.,  Mar.  2,  p.  199;  a.  e.,  C.  L,  N.,  Jan. 
13,  p.  132. 

—  Federal ;  Removal  of  causes  to,  under  act  of  Mar.  8,  1875;  What  causes 
may  be  removed  under  sec.  2  of  act ;  Disputed  construction  of  constitution 
or  laws  of  United  States ;  Jurisdiction;  Mining  claims;  Requisites  of  peti- 
tion ;  When  case  must  be  remanded. — Trafton  v.  Nougues,  U.  S.  Cir.  Ct., 
D.  Cal.,  C,  L.  J.,  Mar.  9,  p.  228;  a.  c,  Pac.  L.  Rep.,  Feb.  13,  p.  49. 

—  Federal ;  Should  be  bound  to  apply  local  law  of  state  or  territory  in 
Ttference  to  a  particular  subject ;  Are  at  liberty  to  apply  general  principles 
whire  there  is  no  such  local  law. — Til  ton  v.  Cofiela,  SSup.  Ct.  U.  S.,  C.  L. 
N.,  Jan.  20,  p.  139. 

—  Federal ;  Removal  to,  under  act  of  Mar.  8,  1875 ;  Cause  must  be  removed 
Wfore  trial  in  court  of  original  jurisdiction ;  Cannot  be  removed  from 
{•ppellate  court ;  Sufficiency  of  amount  in  controversy. — Craigie  v.  Mc Arthur, 
I.  S.  Cir.  Ct.,  D,  Minn.,  C.  L.  N.,  Feb.  8,  p.  166. 

—  Federal :  Jurisdiction ;  When  the  assienee  of  a  note  may  sue  in  the 
United  States  Circuit  Court  in  Indiana ;  The  Judiciary  Act  ot^l789  and  the 
rccentact  of  Congress  construed;  When  note  payable  to  bearer  or  order 
at  a  particular  bank;  The  law  of  Indiana  construed. — Gregg  v.  Weston, 
U.  S.  Cir.  Ct,  D.  Ind.,  C.  L.  N.,  Feb.  17,  p.  175. 

—  Federal ;  Removal  of  causes  to,  under  act  of  Mar.  8, 1875 ;  Removal  hy  one 
d<»fendant  is  a  removal  as  to  all ;  Not  necessary  that  all  parties  should  join. — 
^tapleton  v.  Reynolds,  U.  S.  I>is.  Ct.,  S.  D.  Ohio,  Am.  L.  Keg.,  Jan.,  p.  48. 

■ —  Federal ;  Cause  once  tried,  but  pending  ready  for  re-trial,  is  removable 
under  act  of  Mar.  3, 1875.— Crane  v.  Keeder,  U.  S.  Cir.  Ct,  E.  D.  Mich.,  Alb. 
L.  J.,  Feb.  10,  p.  103. 

Federal ;  Removal  of  causes ;  The  Supreme  Court  has  jurisdiction  to 

review  order  of  circuit  court,  dismissing  or  remanding  cause  under  sec.  5 
"f  the  act  of  Mar.  3,  1876. — Hoadley  v.  City  and  County  of  San  Francisco, 
Sup.  Ct  U.  S.,  Pac.  L.  Rep.,  Jan.  9,  p.  9. 

Federal ;  Jurisdiction  under  act  of  Mar.  8,  1875,  as  to  subject-matter  of 

cfrntroversy.— Hills  v.  Houston,  U.  S.  Cir.  Ct,  D.  Cal.,  Pac.  L.  Rep.,  Feb. 
27,  p.  65. 

Criminal  Law. — Dram  Shop  Act;  Who  liable  for  selling  liquor  to  a  minor; 
Conviction  on  several  counts. — ^Johnson  v.  The  People,  Sup.  Ct.  111.,  C.  L. 
N.,  Mar.  10,  p.  202. 

Larceny ;  When  a  party  may  be  convicted  as  principal ;  When  as  acces- 

sorT  after 'the  fact;  The  statute  construed. — Reynolds  v.  The  People,  Sup. 
Ct  III.,  C,  L.  N.,  Feb.  17,  p.  175. 

—7-  Indictment  found  by  grand  jury,  where  venire  was  not  under  seal,  held 
invalid ;  Defect  such  as  could  not  be  cured  by  amendment  or  special  act  of 
Itifi'lature ;  Sufficiencv  of  plea  in  abatement  in  criminal  cases. — The  People 
V.  Fleming,  Sup.  Ct  Me.,  C.  L.  N.,  Mar.  17,  p.  212. 

D\ MAGES. —Measure  of,  in  an  action  under  statute  regulating  the  sale  of  intoxi- 
cating liquors ;  Statute  construed ;  Pleading ;  Immediate  and  remote  cause 
•jf  injuries.— Kracli  v.  Heilman,  Sup.  Ct  Ind.,  C,  L.  J.,  Mar.  9,  p.  233. 

De\dBody.— Right  to  custody  of ;  After  proper  interment  the  control  rests 
with  the  next  of  kin,  and  cannot  be  transmitted  or  transferred. — Lowry  v. 
Plitt  (with  note),  Ct  Com.  PI.  No.  3  Phila.,  Am.  L.  Reg.,  Mar.,  p.  155. 
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Depositions. — ^In  taking  testimony  (2e  bene  esse,  what  form  of  o«th  is  nt 
sary ;  Statutory  form  ;  Conscientious  scruples  of  witness  ;  Certificat' 
officer. — Wilson  Sewing  Machine  Co.  v.  Jackson,  U.  S.  Cir.  Ct.,  D.  Md- 
L.  J.,  Mar.  9,  p.  225. 

D£SCE>rr. — Estate  of  an  illegitimate  woman  who  dies  without   children 
descend  to  her  surviving  husband  in  preference  to  her  illegitimate  si*tei 
Scroggins  v.  Barnes  (with  note),  Sup.  Ot.  Tenn,,  C.  L.  J.,  Feb.  28.  p.  1 

Divorce.— Decree  of,  obtained  by  fraud ;  Necessary  averments  in  petltioi 
to  residence  to  give  court  jurisdiction ;  When  decree  void. — C<.»Je  v.  C 
(with  note),  St.  Louis  Ct.  App.,  C.  L.  J.,  Jan.  19,  p.  64. 

Electiok. — Holding  of  an  office  under  the  United  States  ;  Centennial  a 
missioner  is  office-holder ;  Election  ;  Votes  for  ineligible  person  do  ncit  *?] 
next  highest. — Matter  of  George  H.  Corliss  (with  note),  Sup.  Ct-  R.  L,  A 
L.  Reg.,  Jan.,  p.  15;  a.  c,  C.  L.  N.,  Mar.  24,  p.  220;  Am.  I^  Rec,  Mj 
p.  644. 

Vacancy ;  When  successful  candidate  is  duly  qualified  ;  Rielit  of  on**  i 

entitled  to  office  to  abandon ;  Whether  vacancy  exists  a  judicial  questi^ 
—State  V.  Seay,  Sup.  Ct.  Mo.,  C.  L.  J.,  Feb.  16,  p.  166. 

Equity. — Has  no  jurisdiction  to  restrain  publication  of  an  alle^^  threat/!^ 
libel ;  And  such  power  is  denied  by  Missouri  constitution. — Life  Associatij 
of  America  v.  Boogher  (with  note),'  St  Louis  Ct.  App.,  C.  L.  J.,.  Jan.  12,  p.  i 

There  being  no  proof  of  fraud,  a  court  of  equity  has  no  power  to  quH 

tion  a  judgment  at  law  in  a  collateral  proceeding;  Purchaser />c?i^w.v /i 
is  conclusively  bound  by  the  results  of  the  litigation. — Tiltoii  v.  Cofit'll 
Sup.  Ct.  U.  S.,  C,  L.  N.,  Jan.  20,  p.  189. 

Estoppel. — Equitable ;  As  applied  to  real  property. — Brant  v.  Virginia  Co| 
and  Iron  Co.,  Sup.  Ot.  U.  S.,  Alb.  L.  J.,  Jan.  20,  p.  44. 

Evidence. — Testimony,  whether  by  parol  or  documentary,  which  show*! 
want  of  power  in  officers  who  issue  a  patent,  is  udmisaiDle  in  an  action  \ 
law  to  defeat  a  title  set  up  under  it;  Construction  of  act  of  Congress  I 
Mar.  3,  1853.— Sherman  v.  Buick,  Sup.  Ct.  U.  S.,  C.  L.  N.,  Jan.  13,'  p.  1>I 

Credit  to  be  given  to  record  of  judgment  of  a  sister  state ;  Ln  an  action  'i 

such  record  the  statute  of  limitations  of  the  state  where  action  is  brou«;^ 
must  govern ;  Lex  fori. — McArthur  v.  Goddin,  Ct.  App.  Ky.,  Am.  L.  Rec\ 
Jan.,  p.  416. 

Execution. — E.xemption;  When  will  a  married  woman  residing  with  ha 
husband  be  regarded  as  "  the  head  of  the  family,"  within  the  meaning  <^ 
the  exemption  laws. — Clinton  v.  Kid  well,  Sup.  Ct.  lll.,C.  L.  N.,  Feb.  10,  p.  17:3 

Executors  and  Administrators. — An  illegitimate  son  is  not  entitled  to  JrtI 
ters  of  administration  upon  the  estate  of  his  deceased  father. — ^In  the  mattel 
of  the  estate  of  Andres  Pico,  Sup.  Ct.  Cal.,  Pac.  L.  Rep.,  Jan.  80,  p.  37. 

Express  Companies. — Liability  of,  for  loss  in  railway  accident ;  Stipulatu*^ 
restricting  liability;  Cannot '^ cover  negligence;  Railroad  conipany  as  tlri 
agent  of  express  company. — Bank  of  Kentucky  v.  Adams  Express  C-^^j 
Planters'  National  Bank  v.  Same,  Sup.  Ct.  U.  S ,  C.  L.  J.,  Jan.  12,  p.  2:^^ 
a.  c,  Alb.  L.  J.,  Mar.  10,  p.  188. 

Fraud. — Action  for  deceit  in  inducing  purchase  of  shares  of  stock  by  fraudii^ 
lent  representations ;  Measure  of  damages ;  Return  of  certificate  unnecessarr ; 
Evidence  of  representations  to  other  persons  admissible;  Order  of  proof 'aS 
to  declarations  of  co-conspirators. — Miller  v.  Barber,  N.  Y.  Ct.  App.,  C.  L 
J.,  Feb.  23,  p.  177. 

Garnishment. — Wages;  What  may  be  claimed  as  exempt  from  garnisheej 
process  by  a  laborer:  Who  may  issue  garnishee  process. — Singer  Mfg.  Cv 
V.  Chicago,  etc.,  R.  W.  Co.,  Cir.  Ct.  Cook  Co.,  HI.,  C.  L.  N.,  Jan.  20,  p.  141 
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GAKinsHHKHT — Continued. 

—  Order  in  a  gamUhee  proceeding,  under  Kansas  code,  directing  garnishee 
to  paj  the  judgment  creditor  lAoney  which  he  owes  to  lud^ent  debtor,  is 
not  a  Judgment,  and  gives  a  right  of  action  only. — Atlantic,  etc.,  R.  R.  y* 
Hopkins  (with  note).  Sup.  Ct  UT S.,  C.  L.  J.,  Feb.  28,  p.  173. 

GovnxMXNT  FuNDe. — In  public  depository;  Liability  of  peiBon  receiving 
funds  and  knowing  that  same  belong  to  the  goyernment. — Bayne  v.  United 
States,  Sup,  CL  U.  S..  C.  L.  N.,  Mar.  17,  p.  210. 

Gr&xts.— Donation  of  public  lands  in  aid  of  railroad;  The  {^yemment 
entitled  to  free  use  of  the  roads,  but  not  to  free  transportation ;  Publio 
hi^wsys.— Lake  Superior,  etc.,  R.  R.  Co.  y.  United  States;  Atchison,  etc., 
R  R  do.  y.  Same,  Sup.  Ct  U.  S.,  C.  L.  K.,  Jan.  27,  p.  147 ;  «.  c,  Alb.  L. 
J..  Mar.  17,  p.  206. 

—  Mexican  laiid  grants ;  Modes  of  determining. — ^Tameling  v.  The  U.  S. 
etc.,  Co.,  Sup.  Ct.  U.  S.,  C.  L.  N.,  Mar.  24,  p.  217. 

Construction  of  the  acts  of  Congress  granting  lands  to  the  state  of  Cali- 

furaia  for  school  purposes,  of  March  8,  1858,  and  July  28,  1866.— Huff  y. 
Doyle,  Sup.  Ct  U.  S.;  *.  c,  Pac.  L.  Rep.,  Feb.  6,  p.  42;  a.  c,  C.  L.  N.,  Jan. 
13,  p.  181. 

GuAKDiAH  Aim  Ward.  — Primary  and  ancillary  guardianship;  Valid  pay- 
ment; Canons  established;  Situs  of  property;  Primary  ana  ancillary  aa- 
ministraton ;  Domicile  of  infant. — Metcalf  y.  Lomax,  Sup.  Ct.  Ala.,  C.  L. 
J..  Jan.  26,  p.  78. 

Habkas  Corpus. — ^Indictment;  Evidence  aliunde;  Jurisdiction  of  federal 
coarti;  The  "Extradition  Act*'  of  1798  construed  and  commented  upon. 
-United  States  y.  McClay,  U.  S.  Cir.  Ct.,  D.  Neb.,  C.  L.  J.,  Mar.  16, 

p.  25a. 

— ^Wbere  an  inferior  court  has  Jurisdiction  of  the  cause  and  the  person  in  a 
criminal  suit,  and  no  writ  of  error  lies  to  the  Sunreme  Court,  the  latter  will 
only  reyiew  the  legality  of  the  proceedings  below  when  the  same  are 
enurelf  Toid  either  for  want  of  Jurisdiction  or  other  cause. — Ex  parte  Parks, 
Sop.  Ct.  U.  S.,  Pac  L.  Rep.,  Feb.  20.  p.  68;  «.  c,  Am.  L.  Reg.,  Feb., 

IssTKAscE,  FiBK. — Policy  of  insurance  in  fayor  of  warehousemen  against 
loss  by  tire  on  goods,  "  their  own  or  held  in  trust"  coyers  the  whole  value 
of  the  goods,  and  not  merely  their  interest  in  them;  Double  insur- 
ance: Evidence  of  experts. — Home  Ins.  Co.  v.  Baltimore,  etc..  Co.,  Sup. 
Ct  U.  S.,  C.  L.  J.,  Mar.  2,  p.  104;  a.  e.,  Am.  L.  Reg.,  Mar.,  p.  162. 

bcsrsAxci^  LiFS. — Suicide ;  Clause  in  policy  avoiding  liability  in  case  of 
deiith  of  insured  "by  suicide,  sane  or  insane,"  upheld. — BigelowV.  Berkshire 
Life  Ins.  Co.,  Sup.  Ct  U.  S.,  C.  L.  J.,  Jan.  19,  p.  68 ;  «.  c.  Alb.  L.  J.,  Jan. 
^  p.  11 ;  «.  e..  Am.  L.  Rec,  Feb.,  p.  471. 

^Defence  of  death  caused  by  abortion  sustained. — Hatch  y.  Mutual  Life 

Ibs.  Co.,  Sup.  Jud.  Ct.  Mass.,  C.  L.  J.,  Jan.  26,  p.  89. 

— Pilse  representations ;  Weighing  evidence  is  for  Jury  when  the  facts  are 
controverted;  Practice;  Exceptions  for  not  giving  instructions  requested — 
Mutoal  Life  Ins.  Co.  v.  Snyder  (with  note).  Sup.  Ct  U.  S.,  C.  L.  J.,  Feb.  2, 
p.  106;  i.  c,  C.  U  N.,  Feb.  3,  p.  155. 

—  Cessation  of  contract ;  Payment  of  premium ;  Forfeiture ;  Charter 
praTinoDs.--Equitable,  etc.,  Society  v.  McLellan,  Sup.  Ct  Tenn.,  C.  L.  J., 
Feb.  16,  p.  160. 

— 7  Accident  policy ;  Dying  from  the  effects  of  medicine  within  the  condi- 
tions of  policy  bars  a  recovery. — Bayles  v.  Traveller's  Ins.  Co.,  U.  S^  Cir. 
CL,  K  D.  N.  Y.,  C.  L.  N.,  Mar.  10,  p.  201. 
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Insurance,  Marine. — Construction  of  conditions  in  policy ;  R%ht  to  ■] 
don  not  given  until  assured  ascertains  that  recovery  and  repairs 
impracticable;  Nor  for  a  total  loss  unless  injury  be  nfty  per  centum 
agreed  value  of  vessel  in  policy ;  Deductions  for  partial  loss,  etc. — Peab 
Ins.  Co.  V.  Memphis,  etc.,  Packet  Co.,  Super.  Ct.  Cin.,  O.,  Am.  L.  S 
Feb.,  p.  499. 

Internal  Rbventte. — Construction  of  expression  "  profits  used  in  const) 
tion,"  in  one  hundred  and  twenty-second  section  of  the  Internal  Here 
Act  of  June  30,  1864.— Grant  v.  iBartford.  etc.,  R.  R.  Co.,  Sap,  Ct.  U. 
C.  L.  N.,  Jan.  13,  p.  182 ;  a.  c,  Paa  L.  Rep.,  Jan.  2,  p.  1. 

Judgment. — Assignment  of  half  of  judgment,  without  consent  of  jud^ 
debtor,  will  not  authorize  assignee  to  collect  the  portion  assigned  ;  Det 
mav  in  such  case  satisfy  the  entire  judgment  to  assignor,  ana  the  assi^ 
will  be  enjoined  from  collecting,  by  execution,  the  moieW  assigned. — ^B 
nett  V.  Crandell  (with  note),  Sup.  Ct  Mo.,  C.  L.  J.,  Mar.  9,  p.  230. 

Liens  of;  Transcript  from  justice  ;  Jui^ments  at  same  term  ;  Orde^ 

payment;  Liabilitj*  of  sheriff. — Lawrence  v.  Mclntire,  Sup.  Ct-  HI.,  C^ 
N.,  Mar.  10,  p.  201. 

Judgment  of  state  court  will  be  regarded  by  the  federal  courts  sitting 

the  territorial  limits  of  the  same  state  as  a  domestic  judnnent. — Owen^ 
Gotzian,  U.  S.  Dis.  Ct,  D.  Minn.,  C.  L.  N.,  Jan.  6,  p.  1Z4;  «.  e^  Am. 
Reg.,  Mar.,  p.  181. 

Lien  upon  realty ;  Satisfaction ;  Assignment ;  Judgment  creditor  and  1 

assignee  estopped  h'om  enforcing  his  lien  as  against  person  who  purcbM 
real  estate  affected  with  lien  without  notice  of  assignment,  and  upon  ri 
resentations  of  judgment  creditor  that  latter  had  no  lien  upon  real  eftj 
purchased. — Knauber  v.  Fritz,  Super.  Ct.  Cin.,  O.,  Am.  L.  Rec.,  Jan  ,  p.  41 

Jurisdiction.  —  Of  state  courts  over  marine  torts;  Steamboat  owner's  I| 
bility  for  negligence  of  licensed  pilots  or  engineers  in  their  employ. — SU 
lock  v.  Ailing,  Sup.  Ct  U.  S.,  Alb.  L.  J.,  Feb.-5,  p.  78. 

Landlord  and  Tenant. — Forcible  detainer;  Holdine  over;    Amount 
rent ;  Liability  of  surety  on  appeal  bond  in  a  forcible  detainer  case. — Cls| 
v.  Noble,  Sup.  Ct  Dl.,  C.  L.  N..  Feb.  10,  p.  168. 

LiBKL. — Opening  case  to  jury ;  Review  of  discretionary  rulings;  Evidence j 
to  extrinsic  matters  to  show  malice;  Punitive  damages;  whether  publio 
tion  of  allegations  in  complaint  is  privileged. — Scripps  v.  Reilly,  Sup.  0 
Mich.,  C.  L.  J.,  Feb.  2,  p.  128. 

Limitations  of  Actions. — ^Effect  of  non-residence  and  death  of  debtor  fl 
running  of  statutes  of  limitations. — Savage  v.  Scott,  Sup.  Ct  Iowa,  C.  L.  J 
Jan.  12,  p.  88. 

Statute  does  not  begin  to  run  against  purchaser  at  execution  sale  un^ 

delivery  of  sheriff's  deed ;  What  constitutes  delivery  of. — Jefferson  v.  Weo^ 
(with  note).  Sup.  Ct  Cal.,  C.  L.  J.,  Mar.  2,  p.  197. 

Statute  of  limitations ;  Vendor's  lien;  When  extinguished. — ^Fisher  \ 

Fisher,  Sup.  Ct  Tenn.,  C.  L.  N.,  Jan.  18,  p.  184. 

Statute  of  limitations  cannot  be  set  up  by  demurrer  under  English  prsc 

tice ;  But  aliter  in  Wisconsin ;  The  statute  as  against  non-residents.— Tb 
President,  etc,  y.  Lowery,  Sup.  Ct  U.  S.,  C.  L.  N.,  Jan.  27,  p.  148. 

—  When  foreign  debt  barred  here  by  statute  of  limitations ;  The  statutes  rel»l 
ing  thereto  construed. — Hyman  v.  Hayne,  Sup.  Ct  111.,  C.L.  N.,  Mar.  8,  p.  l^^ 

Mandamus. — Held  the  proper  remedy  to  compel  the  city  of  Chicago  to  \fj 
certain  fines,  collected  from  keepers,  inmates,  and  visitors  to  bouses  of  w 
fame,  to  relator,  under  act  of  legislature  directing  such  payment — ^People  t. 
City  of  Chicago,  Cir.  Ct  Cook  Co.,  III.,  C.  L.  N.,  Jan.  6»  p.  126. 
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UAmyAUJJSr—Qmtinued, 

^-—  Mandamus  to  a  remedy  in  case  of  refusal  of  supervisor  to  approve  town  col- 
lector's bond.— Evans  v.  Lincoln,  Cir.  Ct  Co<5t  Co.,  III.,  C.  L.  N.,  Feb.  8, 
p.  160, 

Mandamus  the  proper  remedy  for  failure  of  city  to  open  street ;  Absump- 

sit  will  not  lie  to  recover  damages  from  city  for  such  failure. — Webster  v. 
City  of  Chicago,  Sup.  Ct.  HI.,  C^L.  N.,  Feb.  10,  p.  168. 

Mandamus  to  compel  town  officers  to  audit  a  ludement ;  Kesi^ation  of 

officers ;  Term  of  office ;  Effect  of  resignation. — Ba&er  v.  United  States, 
Sup.  Ct  U.  S.,  C.  L.  N.,  Feb.  17,  p.  173. 

Mandamos  not  a  preventive  remedy ;  Used  only  to  enforce  performance 

of  a  duty.— Le^  v.  Mayor  of  Annapolis  (with  note),  Ct.  App.  Md.,  Am.  L. 
Reg.,  Jan.,  p.  ^ 

HoBTOAOKs.— Chattel ;  Seizure  under  where  identity  is  lost ;  Mortgaged  chat* 
tels  as  a  trust  fund ;  Insurance  of  mortgaged  chattels.— Leland  v.  Collver, 
Sup.  Ct  Mich.,  C.  L.  J.,  Jan.  6»Jp.  7. 

Right  of  mortgagor  to    income    from    mortgaged  property;  County;. 

Where  contract  in  controversy  is  affected  by  two  foreign  jurisdictions,  court 
will  follow  its  own  views  of  the  law ;  In  any  case  court  will  onl^  follow 
what  it  regards  as  the  clearlv  established  law  of  a  foreign  Jurisdiction  ia 
reference  to  the  contract  affected.— Mississippi,  etc.,  R.  R.  Co.  v.  U.  S^ 
Exprtsa  Co.,  Sup.  Ct  HI.,  C.  L.  J.,  Jan.  12,  p.  42. 

— ;—  Rights  of  purchaser  at  foreclosure  sale ;  Liens ;  Taxes ;  Receiver  withhold- 
ing money  from  mortgagee  to  satisfy  liens ;  Receiver's  deed  can  only  convey 
thepropertypreviousTy  described  in  decree  and  sold  by  master  at  sale. — 
Osterberg  v.  Union  Trust  Co.,  Sup.  Ct  U.  S.,  C.  L.  N.,  Feb.  8,  p.  156. 

Foreclosure  against  married  woman ;  Personal  decree  for  balance  refUsed. 

-Pawtucket  Institution,  etc.,  v.  Bowen,  U.  S.  Cir.  Ct,  N.  D.  111.,  C.  L.  N.^ 
Feb.  8,  p.  161. 

—  Chattel  mortgage;  Acknowledgment  of;  Effect  when  defective. — Mc- 
Dowell V.  Stewart/Sup.  Ct.  111.,  C.  L.  N.,  Feb.  17,  p.  181. 

Trust  deed ;  Delivery  to  cestui  que  trust  will  fully  answer  all  rec^uire- 

ments  of  law;  Lost  deed;  Secondary  evidence;  Foreclosure;  Cross-bill. — 
Crooker  V.  Lowenthal,  Sup.  Ct  111.,  C.  L.  N.,  Mar.  8,  p.  192. 

Mr^iciPAL  CoRPORATioMB. — ^Right  of  owners  of  adjoining  lots  to  material 
taken  from  streets ;  Sale  of  same  by  city ;  Right  of  city  to  material ;  Waiver 
of  rights  of  lot  owners.— Griswold  v.  Bay  City  (with  note).  Sup.  Ct  Mich., 
C.L.J.,Mar.2,p.200. 

—  Are  liable  for  damages  caused  by  direct  injury  to  private  property. — 
Ashlev  V.  Port  Huron,  Sup.  Ct  Mich.,  O.  L.  N.,  Mar.  8,  p.  198 ;  *.  c.  Alb. 
L  J.,  Feb.  8,  p.  81. 

—  Liability  of  city  for  injuries  caused  by  defective  sidewalk ;  Not  liable 
when  evidence  fails  to  show  that  city  authorities  had  notice  of  defect,  or  such 
cirnimstanoes  that  they,  in  the  exercise  of  reasonable  diligence,  should  have 
known  of  defect— City  of  Chicago  v.  Murphy,  Sup.  Ct  111.,  C.  L.  N.,  Mar. 
17,  p.  212. 

— -  Special  aiaeasments ;  Contiguous  property. — Guild  v.  City  of  Chicago^ 
Sup.  Ct  DL,  C.  L.  N.,  Mat.  24,  p.  219. 

KEGLiQiycE.— A  question  of  fact  for  the  jurv.— Texas,  etc.,  R.  W.  Co.  v^ 
Murphy,  Sup.  Ct.  Tex.,  C.  L.  J.,  Jan.  19,  p. '65. 

—  When  a  question  of  law;  When  a  question  of  fact;  Contributive  n^li- 
^Dce;  When  such  as  to  warrant  a  nonsuit — ^Fernandez  v.  Sacramento  (^ty 
B.  R.  Co.,  Sup.  Ct.  Cal.,  C.  L.  J.,  Jan.  26,  p.  82. 
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Neqligkncs— Cbn^t»u«(i 

Death  caused  by  city  not  protecting  ditch ;  Eule  for  estimaiiiig  damm 

for  killing  child ;  t>Mty  of  parents.— City  of  Chicago  v.  Hessing,  Sup.  Cl 
111.,  C.  L.  N.,  Feb.  17,  p.  180. 

Collision  between  vessels ;  Rules  of  law  applicable. — Steamboat  Atlas  v. 

Phoenix  Ins.  Co.,  Sup.  Ct.  U.  S.,  Alb.  L.  J.,  Feb.  24,  p.  140. 

Parties. — Heirs  are  necessary  parties  to  suit  seeking  the  removal  of  a  building 
erected  by  their  ancestor,  although  their  tenant  is  a  defendant. — Mazza  v. 
Heister,  Super.  Ct.  Cin.,  O.,  Am.  L.  Rec,  Mar.,  p.  626. 

Partnership. — What  will  be  regarded  as  sufficient  notice  of  dissolution  by 
a  retiring  member. — Lovejoy  v.  Spafford,  Sup.  Ct.  U.  S.,  C.  L.  N.,  Jan.  2ft, 
p.  141. 

Rights  of  retiring  partner,  who  has  assigned  his  interest  in  the  firm  assets 

to  a  remaining;  partner  upon  an  agreement  by  the  latter  to  become  respoa- 
sible  for  the  firm  debts,  where  new  rights  have  attached  by  reason  of  the 
change  of  interests. — Crane  v,  Morrison,  U.  S.  Dis.  Ct,  D.  CaL,  Pac  L 
Rep.,  Mar.  13,  p.  81. 

Patents. — What  will  be  considered  an  infringement. — Cornell  v.  Downer, 
etc.,  Co. ;  Same  v.  American,  etc.,  Co.,  U.  S.  Cir.  Ct,  N.  D.  111.,  C.  L.  >'., 
Jan.  20,  p.  142. 

Violation  of  preliminary  injunction;  Court  of  equity,  in  a  patent  esse, 

will  never  attach  a  defendant  for  contempt  where  the  violation  of  the 
injunction  is  not  plain  and  proved  to  the  satisfaction  of  the  court — Birdsell 
v.  The  Hagerstown.  etc.,  Co.,  U.  S.  Cir.  Ct,  D.  Md.,  C.  L.  N.,  Feb.  24. 
p.  186. 

Infringement;  Re-issue;  Specifications;   Claim.— Vogler  v.  Semple,  U. 

S.  Cir.  Cl,  N.  D.  III.,  C.  L.  K,  Mar.  24,  p.  217. 

Infrinfijement ;  An  improvement  upon  a  prior  machine  producing  new 

and  useful  results  is  patentable. — Rice  v.  Heald,  U.  S.  Cir.  Ct,  D.  C»l.. 
Pac.  L.  Rep.,  Jan.  80,  p.  83. 

Upon  the  re-issue  of  a  parent  for  alleged  defective  specification  the  latter 

cannot  be  changed  in  substance  bv  the  addition  of  new  matter  or  omissioa 
of  importimt  particulars. — Russell  v.  Dodge,  Sup.  Ct  U.  S.,  Pac  L.  Rep., 
Feb.  20,  p.  67. 

Practice. — On  ecjuity  side  in  federal  courts ;  Decree  against  minor  and  feme 
covert ;  Guardian  not  appointed ;  Final  decree ;  lio  appearance ;  Trust 
estate ;  Trustee  must  be  joined  in  suit  where  trust  an  active  one ;  How 
long  right  of  appeal  exists. — O'Hara  v.  McConnell,  Sup.  Ct  U.  S.,  C.  L.  Jm 
Jan.  5,  p.  20. 

In  federal  courts ;  How  far  governed  by  state  procedure. — ^Beardslej  v. 

Littell,  U.  S.  Cir.  Ct,  S.  D.  N.  Y.,  C.  L,  J.,  Mar.  23,  p.  270. 

Writ  of  error ;  Supersedeas ;  Within  what  time  it  will  be  granted. — ^Kitchen 

v.  Randolph,  Sup.  (Jt  U.  S.,  C.  L.  N.,  Jan.  13,  p.  131. 

Writ  of  error;  Where  record  is  silent  as  to  fact  whether  or  not  a  defend- 
ant is  a  married  woman,  a  petition  in  error,  alleging  for  error  in  foci  that 
defendant  was,  at  time  of  rendition  of  judgment  below,  a  married  woman, 
will  not  lie.— Hahner  v.  Kaufman,  Super.  Ct  Cin.,  O.,  Am.  L.  Rec,,  Jsn-, 
p.  439. 

Orders  as  to  docketing  and  trial  of  causes :   Order  to  re-plead.— The 

Gaines  Cases,  U.  S.  Cir.  Ct,  D.  La.,  C.  L.  N.,  Feb.  10,  p.  166. 

When  the  Supreme  Court  determines  there  is  no  equity  in  bill,  it  is  the 

duty  of  the  lower  court  to  obey  mandate  and  dismiss  bill. — Wadhams  v. 
Gay,  Sup.  Ct  111.,  C.  L.  N.,  Feb.  10,  p.  171. 
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Practice— Cbn<tnif«d. 

—  To  authorize  a  proceeding  in  error  after  demurrer  to  petition  is  sustained, 
there  miut  be  final  judgrtient  on  demurrer ;  Where  plaintiffs  amend  petition, 
tnd  drop  certain  parUee  defendant  in  original  petition,  the  court  may  prop- 
erly render  judgment  of  dismissal  in  favor  of  the  latter. — Levy  v.  District 
Grand  Lodge  No  2,  etc.  Super.  Ct.  Cin.,  O.,  Am.  L.  Bee.,  Jan.,  p.  410, 

—  Equity;  A  party  interested  in  the  rea  in  controversy,  not  made  a  party 
in  the  bill,  may,  on  his  motion  or  petition,  be  made  a  party  upon  amendment 
of  the  bilL-&x)tt  v.  Mansfield,  etc.,  R.  R.  Co.,  U.  S.  Dis.  Ct.,  N.  D.  Ohio, 
Am.  L.  Bee,  Jan.,  p.  436. 

PiwciPALiin)  Agkht. — ^Broker  of  real  estate;  When  commissions  earned; 
Completed  sales;  Rule  that  "no  brokerage  is  due  until  consideration  has 
passed  to  the  vendor"  not  supported  by  authority ;  Obiter  dicta, — ^Love  v. 
>mier,  Sop.  Ct  Ind.,  C.  L.  J.,  Feb.  16,  p.  162. 

Pkescipal  and  Surbtt. — Undertaking  on  fi:uardian's  bond  by  two  sureties, 
one  of  whom  had  deceased,  held  joint  and  several,  and  claim  for  breach  of 
bond  held  a  proper  one  for  allowance  against  estate  of  deceased  surety. — 
People  ▼.  Harrison,  Admr.,  Sup.  Ct.  111.,  C.  L.  N.,  Jan.  6,  p.  125. 

Curator's  bond,  regular  in  form,  cannot  be  avoided  by  surety  because 

deliTered  in  violation  of  agreement  that  it  should  be  first  signed  by 
iDolher.— SUte  v.  Potter,  Sup.  Ct  Mo.,  Am.  L.  Reg.,  Mar.,  p.  170. 

PcBuc Lakd.— Construction  of  patent;  Meandering  stream. — Hills  v.  Hous- 
ton, U.  S.  Cir.  Ct,  D.  Cal.,  Pac.  L.  Rep.,  Feb.  27,  p.  65. 

Intervening  petitions  claiming  lands  surveyed  by  surveyor-general  under 

■ct  of  June  U,  1860 ;  Determination  of  claims  of  respective  petitioners ; 
ItfcAei.— United  States  v.  Richardson,  U.  S.  Dis.  Ct,  D.  Cal.,  Pac.  L.  Rep., 
M*r.l3,p.82. 

Saiuoad  Compakixs. — ^In  streets  of  city ;  Rights  of  abutting  lot  owners ; 
I>unsgea.— Chicago,  etc,  R.  R.  Co.  y.  McGinnis  (with  note),  Sup.  Ct  HI., 
C.  L  J^  Jan.  5,  p.  11. 

—  NegUeence ;  Rieht  to  contract  against,  being  liable  for ;  Carrying  passen- 
fers  on  freijrht  trams.— Arnold  v.  Illinois  Central  R.  R.  Co.,  Sup.  Ct  111., 
C.LX^Mar.17,  p.  211. 

^icziTEB.— Right  to  sue  in  another  state.— Cagill  ▼.  Wooldridge  (with  note), 
Sop.  Ct  Tenn.,  C.  L.  J.,  Jan.  5,  p.  6. 

—  'When  allowed  to  issue  certificates  of  indebtedness  to  raise  money  for 
prNerration  of  property  under  hia  charge. — Meyer  i%  Johnston,  Sup.  Ct 
Ak.,  C.  L.  J.,  Feb.  2,  p.  Ill ;  «.  «.,  Am.  L.  Rec.,  Mar.,  p.  549. 

—  Powen  of  receiver  of  a  railroad ;  Earnings  in  his  hands  chargeable  with 
vhat  claims.— Cowdrey  v.  Galveston,  etc.,  R.  R.  Co.,  Sup.  Ct  U.  8.,  C.  L. 
J.,  Feb.  9,  p.  126;  ».  c,  Pac  L.  Rep.,  Jan.  80,  p.  86. 

BvAVAir  BiosTS. — Low-water  mark  on  navigable  streams  defined.— Nance  ▼. 
Womack,  Sup.  Ct  Tenn.,  C.  L.  N.,  Mar.  8,  p.  194. 

$iiFnso.~Bill  of  Lading;  Demurrage;  Paper  attached  to  bill  prescribing 
<i«iniiinge  to  be  paid  vy  consignee  is  part  of  bill ;  When  consignee  liable 
fordemonve;  Implied  contract;  How  far  bill  of  lading  assignable. — Falk- 
enbuigv.  daik.  Sup.  Ct  R.  L,  Am.  L,  Reg.,  Feb.,  p.  90. 

6uin>tE.—Woids  charging  a  clergyman  with  drunkenness,  when  spoken  con- 
cerning him  in  his  office, are  actionable  per  ae;  Damages;  vindictive; 
^Vhere  allowed,  evidence  of  defendant's  pecuniary  ability  is  admissible. — 
HtvnerT.  Cowden,  Sup.  Ct  Com.  Ohio,  Am.  L.  Reg.,  Feb.,  p.  106. 

firaciric  PEftFORMANCK. — Court  will  not  decree  specific  performance  of  agree- 
ment to  deliver  government  bonds,  but,  if  petition  otherwise  states  a  good 
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cAijji0  of  action,  will  award  to  plaintiff  money  damages  for  failure  to  delmr; 
Transaction  construed  as  a  money  loan ;  Usury. — Mobsman  v.  Schulter,  Ct 
Com.  PI.  Hamilton  Co.,  O..  Am.  1..  Rec,  Jan.,  p.  425. 

Statutes.— Construction;  Term  "person"  in  {  8,490,  R.  8.  U.  S.,  does  not 
include  corporations.— United  States  v.  Kansas,  etc.,  R.  W.  Co.,  U.  S.  DU. 
Ct.,  B.  Kas.,  C.  L.  J.,  Feb.  23,  p.  174. 

Tax  ics.— Immunity  from,  does  not  pass  with  sale  of  franchises  under  mort- 
^lige  ;  What  are  franchises  of  a  railroad  corporation. — Momn  v.  Sute  cf 
Louisiana,  Sup.  Ct  U.  8.,  C.  L.  J.,  Feb.  2,  p.  104 ;  «.  c,  Alb.  L.  J.,  Jan.  IS, 
p.  25. 

Tax  title ;  Treasurer's  deed  for  delinquent  taxes  as  evidence ;  Ctse  in 

judgment.- Callanan  v.  Hurley,  Sup.  Ct.  U.  8.,  C.  L.'J.,  Mar.  28,  p.  271 

Applicatiod  of  treasurer  and  collector  of  county  for  judgment  gainst 

cc^rtHm  lands  for  delinquent  taxes;  Taxes  and  assessment ;  Lists ;  Ketura 
of  collector;  Evidence;  Corporate  authorities;  Costs.— Pike  v.  The  Peo- 
ple; Forsythe  v.  Same,  Sup.  Ct  111.,  C.  L.  N.,  Feb.  10,  p.  166. 

Application  of  collector  for  Judgment  against  certain  lands  for  delin- 
quent taxes ;  Names  of  owners ;  Equalization ;  Park  tax  ;  Where  park  in 
two  towns.— Halsey  v.  The  People,  Sup.  Ct  Dl.,  C.  L.  N.,  Feb.  10,  p.  l'>^. 

West  Side  Park  assessment;  Limit  of;  Who  may  make.— Andrews  v. 

Tha  People,  Sup.  Ct  111.,  C.  L.  N.,  Feb.  10,  p.  167. 

Who  the  proper  person  to  apply  for  Judgment  of  sale  of  property  for 

delinquent  taxes;  Statement  of  amount  due ;  Total  tax ;  Notice;  At  what  time 
application  for  judgment  should  be  made;  Power  of  collector  to  fill  blank: 
Objections  to  assessment;  Committee;  Failure  of  assessor  to  give  notic« of 
rev  iew  of  assessment ;  Mere  technical  objections  will  not  be  regwded.— Bees 
v.  The  People,  Sup.  Ct  III.,  C.  L.  N.,  Feb.  17,  p.  176.  | 

Affidavits  of  town  collectors  to  their  returns ;   Before  whom  may  be 

made.— Tabor  v.  The  People,  Sup.  Ct  111.,  C.  L.  N.,  Feb.  17,  p.  176. 

Special  assessments  for  park  purposes ;   Limitations  fixed  by  statute ; 

Aniendatory  act;  Publication  notice.— Andrews  v.  The  People,  Sup.  Ct 
111.,  C.  L.  N.,  Mar.  17,  p.  216. 

Tax  cases ;  Right  of  court  to  enter  rule ;  Appeal.— Hess  v.  The  People, 

Sujx  Ct  III.,  C.  L.  N.,  Mar.  17,  p  216. 

-- —  Treasurer  of  county  may,  under  Ohio  statutes,  collect  in  one  year  the 
taxtss  he  may  have  omitted  to  collect  in  any  previous  year. — Foster  v.  Fec- 
lon,  Super.  Ct  Cia.,  O.,  Am.  L.  Rec.,  Mar.,  p.  628. 

Trespass. — ^As  distinguished  from  nuisance ;  Measure  of  damages  for  pre- 
ventable injuries;  Continuing  wrong-doer;  Unlawful  entry;  Reenin: 
Unforeseen  injury ;  New  cause;  Duty  of  injured  party.— Kanaas,  etc,  R.R. 
Co.  V.  Mihlman,  Sup.  Ct  Ks.,  C.  L.  J.,  Feb.  2,  p.  108. 

Trial.— Verdict  rendered  on  Sunday  will  not  be  set  aside.- Reid  v.  SUte 
(with  note),  Sup.  Ct  Ala.,  C.  L.  J.,  Feb.  16,  p.  164. 

Thikts.— Release  of  trust  deed ;  Declarations  of  party  in  posseaaion  of  prop- 
erty as  evidence;  What  constitutes  payment — Doage  v.  Freedman's,  etc^ 
Co.,  Sup.  Ct  U.  8.,  C.  L.  N.,  Jan.  20,  p.  189. 

-C hoses  in  action  and  possibilities  of  every  description  may  be  made  th« 

Bubject-matter  of  a  trust,  whether  expressed  or  implied,  and  equity  will  eo- 
foixe  such  trust— Taylor  v.  Turner,  Sup.  Ct  111.,  C.  L.  N.,  Feb.  I'h 
p.  176. 

-- — Liability  of  trustees  of  con>orations ;  In  what  way  enforced. — Homort. 
Henning,  Sup.  Ct  U.  S.,  C.  L.  J.,  Jan.  12,  p.  48;  a.  «.,  Alb.  L.  J.,  Feb.  5. 
p.  S6. 
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CsuBT. — ^Plea  of  usury  a  persoDal  privilege :  Stranger  cannot  set  it  up ;  Nor 
$i«cond  morteaeee  as  to  prior  moi^a^. — Pritchett  v.  Rollins,  Sup.  Ct.  Ks., 
C.KJ.,323%Vp.l98.  *^  .       F  . 

Whether  commissions  of  fletctor  were  a  cover  for  usurious  interest ;  Private 

international  law  as  to  interest  and  usuiy.-r-Cockle  v.  Flack,  Sup.  Ct.  U.  S., 
C.  L.  J.,  Mar.  9,  p.  226. 

Wills. — Construction ;  Bequest  to  wife  to  hold  for  life,  and  "  to  do  with  as 
she  sees  proper  before  her  death ; "  Equitable  estoppel ;  What  constitutes ; 
As  relating  to  realty. — Brant  v.  Virginia  Coal  and  Iron  Co.  (with  note),  Sup. 
CL  U.  S.,  C.  L.  J.,  Feb.  28,  p.  181. 

Revocation  by  marriage;  Revival  by  codicil  after  marriage;  The  wife 

predeceased  the  testator,  who,  on  her  death,  destroyed  the  codicil ;  Held 
that  destruction  of  codicil  did  not  revoke  the  will. — James  v.  Shrimpton, 
Prob.,  Div.  and  Adm.  Div.  High  Ct  Just.  (Bng.),  C.  L.  N.,  Jan.  27,  p.  160. 

Impeaching ;  Sound  or  unsound  mind  of  testator ;  Suicide  cannot^  per  a«, 

be  regarded  as  proof  of  insanity  ;  It  is  a  fact  which  must  go  to  the  Jury. — 
McElwee  v.  Feiguson,  Ct.  App.  Md.,  Am.  L.  Reg.,  Feb.,  p.  97. 
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SOUTHERN  LAW  REVIEW 

Vol.  Ill,  N.  S.]      St.  Louis,  June,  1877.  [Number  2. 

/.    THE  DARTMOUTH  COLLEGE  CAUSES  AND  THE 
SUPREME  COURT  OF  THE  UNITED  STATES. 

9 

(No.  6 — Concluding  Paper.) 

Judge  Marshall,  in  his  opinion  in  Trustees  v.  Woodward, 
opens  the  discussion  with  the  following  characteristic  but 
remarkable  statement.  He  says:  **It  can  require  no  argu- 
ment to  prove  that  the  circumstances  of  this  case  constitute 
a  contract.  An  application  is  made  to  the  crown  for  a 
charter  to  incorporate  a  religious  and  literary  institution. 
In  the  application  it  is  stated  that  large  contributions  have 
been  made  for  the  object,  which  will  be  conferred  upon  the 
corporation  as  soon  as  it  shall  be  created.  The  charter  is 
granted,  and  on  its  faith  the  property  is  conveyed.  Surely, 
in  this  transaction,  every  ingredient  of  a  complete  and  legiti- 
mate contract  is  to  be  found." 

Few  men  admired  Marshall  as  much  as  Wirt,  who  says : 
''  In  a  bad  cause  his  art  consisted  in  laying  his  premises  so 
remotely  from  the  point  directly  in  debate,  or  else  in  terms 
so  general  and  so  specious,  that  the  hearer,  seeing  no  con- 
sequence which  could  be  drawn  from  them,  was  just  as 
willing  to  admit  them  as  not.'*  Nothing  could  be  more 
applicable  than  this  to  the  paragraph  we  have  quoted  from 
the  opinion. 

The  vital  question  was  not,  as  Judge  Marshall  has  put  it, 
whether  the  charter  was  a  "contract"  in  a   common-law 
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sense,  or  some  other  sense,  but  whether  it  was  a  contract  in 
a  constilntwnal  sense. 

The  chief  justice  had  abundant  opportunity  for  knowing 
the  facts.  His  opinion  as  reported,  as  well  as  that  in  Bap- 
tist Association  v.  Hart's  Executors,  and  the  most  essential 
part  of  another  to  which  we  have  already  referred,  was 
wrought  out  by  him,  at  his  leisure,  during  the  long  vacation 
between  March  14,  1818,  and  February  i,  1819.  He  had 
before  him,  before  his  opinion  was  reported,  the  special  ver- 
dicts in  these  causes,  and  the  stipulations  sent  up  with  them; 
he  had  heard  all  that  was  said  by  Webster,  Hopkinson, 
Holmes,  and  Wirt  in  the  first  case,  and  had  Webster's  brief; 
he  had  heard  the  arguments  of  Wirt,  Pinkney,  and  Webster 
in  relation  to  the  facts  in  the  other  causes,  upon  thelatter's 
motion  for  a  judgment  nunc  pro  tunc  in  Trustees  v.  Wood- 
ward; he  had  participated  in  the  conference  referred  to  in 
the  following  private  letter  from  Webster  to  Judge  Smith 
of  February  28,  1819,  which  lies  before  us  as  we  write: 

•*  Judgment  is  entered  in  Trustees  v.  Woodward  as  of  bst| 
Term,  that  the  said  Trustees  do  recover  of  the  said  Wood- 
ward the  aforesaid  sum  of  twenty  thousand  dollars,  so  found 
and  assessed  as  aforesaid ;  &  I  have  in  my  bag  a  mandate 
to  the  Superior  Court  of  Jiidicature  of  the  State  of  New 
Hampshire  to  carry  this  judgment  into  execution.  So  much 
for  that  cause  &  the  second  argument  therein  expected. 

"As  to  the  other  causes,  Messrs.  Pinkney  &  Wirt  have 
been  ver>'  much  pressed  by  the  Agents  and  partizans  here 
to  argue  one  of  these  causes  upon  the  ground  of  the  nr^^: 
facts.  By  the  time,  however,  that  we  approached  near  the 
causes  they  saw  difficulties,  and  their  zeal  began  to  cool.  It 
was  impossible  to  agree  on  definite  facts.  It  was  hardly 
possible  to  expect  any  different  result  than  had  already 
taken  place  from  another  argument  without  new  facts. 
Some  of  the  opinions  of  the  Judges  appeared  to  go  so  far 
as  to  be  decisive  against  them,  even  taking  the  new  facts  for 
granted.  At  the  same  time  we  heard  here  the  echoes  of 
the  clamor  in  N.  H.  that  the  cause  had  not  been  heard  on 
its  true  facts.     I  called  up  the  subject  a  day  or  two  before 
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we  should  have  reached  the  causes,  &  desired  to  know, 
from  the  Counsel,  whether  it  was  expected  to  argue  one  of 
those  causes.  This  brought  on  a  conversation  between 
Bench  &  Bar,  which  finally  terminated  in  this:  that  the 
causes  should  be  remanded  by  consent;  that  Defts. 
might,  in  Circuit  Court,  move  to  set  aside  this  Verdict,  if 
they  should  be  so  advised,  when  the  opinions  of  the  judges 
in  Woodward's  case  should  be  read  &  known — I  found 
this  course  would  be  agreeable^  &  adopted  it  at  once.  In 
truth  I  did  not  want  a  second  argument  here  upon  an 
assumption  of  facts.  If  I  do  not  misjudge,  we  shall  have  no 
difficulty  in  the  Circuit  Court.  We  shall  not,  I  trust,  be  called 
on  to  agree  on  any  more  Special  Verdicts. — If  the  Defts. 
do  not  acquiesce  in  any  opinion  of  the  Judge,  they  must  take 
their  course  by  bill  of  exceptions. 

"W^e  are  not  yet  thro,  the  Bank  Question.  Martin  has 
been  talking  3  ds — Pinkney  replies  to-morrow,  &  that  fin- 
ishes.   I  set  out  for  home  next  day." 

We  have  followed  the  italics  of  Webster. 

The  opinions  of  the  judges  of  the  federal  Supreme  Court 
in  Trustees  v.  Woodward  were  first  reported  by  Farrar,  who 
put  them  in  type  in  the  summer  of  18 19,  not  long  after  the 
final  disposition  of  the  causes  in  the  circuit  court  by  Story. 

The  proposition  quoted  is,  in  effect,  that  it  was  self-evident 
that  the  charter  was  a  contract.  Marshall  apparently  treats 
the  remainder  of  the  paragraph  as  conclusive  evidence  of 
the  truth  of  this  proposition.  If  so,  its  terms,  "so  general 
and  so  specious,"  could  hardly  have  been  better  calculated 
to  confuse  and  mislead. 

The  internal  evidence  afforded  by  the  charter  itself  shows 
that,  though  the  substance  may  have  been  furnished  by 
Wheelock,  its  leg^l  verbiage  and  framework  were  the  work 
of  lawyers;  and,  were  it  otherwise,  history  would  bring  us 
to  the  same  conclusion,  for  we  know  who  did  it.  These 
terms  must  be  presumed  to  have  been  used  in  the  sense 
in  which  they  were  used  by  skilled  lawyers  of  that  day. 

The  paragraph  quoted  is  manifestly  an  inference  drawn 
by  Marshall  from  the  recitals  in  the  charter  and  the  finding 
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in  the  special  verdict,  that  the  trustees  accepted  and  assented 
to  the  letters  patent;  that  the  college  corporation  was  duly 
organized;  and  that,  "immediately  after  its  erection  and 
organization  as  aforesaid,  the  said  corporation  had,  took, 
acquired,  and  received,  by  gift,  donation,  devise,  and  other- 
wise, lands,  goods,  chattels,  and  monies  of  great  value,"  etc. 

Marshall  says  "  an  application  "  was  *'  made  to  the  crown. ' 
In  this  he  follows  Webster's  brief  instead  of  the  language 
of  the  preamble  to  the  charter  itself.  If  at  all,  this  was 
true  only  in  a  specially  narrow  and  exceptional  sense.  No 
application  was,  in  fact,  made  to  the  king,  nor  did  he,  in 
fact,  grant  the  charter,  nor  did  he  know  of  either ;  and  the 
same ,  is  true  of  the  home  office.  An  application,  in  its  nor- 
mal legal  sense,  is  a  petition  in  writing,  and  it  is  quite  appar- 
ent from  the  context  that  Marshall  used  the  term  in  this 
sense. 

If,  by  a  fiction  of  law.  Governor  Wentworth  could  be 
treated  as  the  crown,  it  is  equally  clear  that  no  such  appli- 
cation was  made?  to  him. 

After  Wheelock  had  ascertained,  through  Cleveland,  that 
the  governor  would  grant  the  charter,  etc.,  like  a  sensible 
client  he  put  his  papers,  etc.,  into  the  hands  of  his  counsel, 
and  instructed  them  to  put  in  form,  not  an  "application" 
for  a  charter,  but  a  draught  of  a  charter  itself.  They  did 
so.  This  draught,  which  was  placed  by  Wheelock  in  the 
hands  of  Governor  Wentworth,  neither  was,  nor  assumed  to 
be,  a  charter  of  a  college.  Wentworth,  under  the  advice  of 
his  counsel,  amended  the  charter  in  important  particulars, 
and,  thus  amended,  he  issued  it  under  the  great  seal  of  the 
province.  Webster  and  Marshall  substituted  for  the  word 
*'  represented,"  which  is  used  in  the  preamble,  the  word 
'*  application."  No  one  can  read  the  charter  without  appre- 
ciating the  marked  difference  in  the  meaning  of  these  terms. 
Marshall  says  the  application  was  **  for  a  charter  to  incorpo- 
rate a  literary  and  religious  institution."  Few  would  gather 
what  the  truth  was  from  the  seemingly  studied  ambiguity  of 
this  phrase.  The  representation  referred  to  is  incorporated 
in  the  preamble  in  these  words :  "  And  the  said  Wheelock 
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has  further  represented  a  necessity  of  a  legal  incorporation 
in  order  to  the  safety  and  well-being  of  said  seminary,  and 
its  being  capable  of  the  tenure  and  disposal  of  lands  and 
bequests  for  the  use  of  the  same."  The  representations  set 
forth  in  the  preamble,  and  which  precede  the  one  we  have 
quoted,  remove  every  possibility  of  doubt  as  to  what  was 
intended  by  the  term  "seminary."  They  refer,  With  the 
utmost  distinctness,  not  to  what,  in  fact,  had  no  existence, 
but  to  Moor's  Indian  Charity  School,  which  had  existed  for 
years.  Marshall's  statement  confounds  the  two,  makes  them 
one,  and  treats  them  as  identical. 

We  have  shown  in  previous  papers — and  might  at  far 
greater  length — ^by  the  action  of  the  trustees  of  the  college 
at  their  first  meeting  under  the  charter;  by  the  emphatic 
declarations  and  the  life-long  conduct  of  the  elder  Wheelock 
in  relation  to  the  separation  of  the  funds,  and  otherwise ; 
by  the  early  legislation  in  relation  to  Moor's  Charity  School, 
which  has  gone  unquestioned  to  this  day ;  and  by  the  con- 
duct of  the  second  Wheelock  and  his  successors  until  1846, 
when  the  Charity  School  expired,  that  this  attempted  con- 
founding of  the  two  was  directly  in  the  teeth  of  the  plans, 
purposes,  and  intentions,  not  only  of  those  who  procured  the 
charter,  but  of  those  to  whom  it  was  secured. 

Marshall  next  says :  "  In  the  application  it  is  stated  that 
large  contributions  have  been  made  for  the  object  which 
will  be  conferred  on  the  corporation  as  soon  as  it  shall  be 
created." 

It  is  clear — though  Webster  had  too  much  sagacity  and 
circumspection  to  put  it  in  that  peculiar  form — that  he  here 
again  refers  to  the  representations  made  in  the  preamble. 

It  is  impossible,  in  an  article  of  this  nature,  to  set  forth 
each  gift,  donation,  subscription,  and  grant  in  detail,  with 
the  circumstances  attending  it,  and  we  shall  not  attempt  it. 

The  representations  in  the  preamble  are : 

I.  That  Dr.  Wheelock,  on  or  about  1754,  in  Connecticut, 
"at  his  own  expense,  on  his  own  estate  and  plantation,  set 
on  foot  an  Indian  Charity  School ; "  that  he,  "  for  several 
years,  through  the  assistance  of  well-disposed  persons  in 
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America,  clothed,  maintained,  and  educated  a  number  of  the 
children  of  the  Indian  natives,  with  a  view  to  their  carrying 
the  gospel  in  their  own  language,  and  spreading  the  knowl- 
edge of  the  Great  Redeemer,  among  their  savage  tribes,  and 
hath  actually  employed  a  number  of  them  as  missionaries 
and  school-masters  in  the  wilderness  for  that  purpose;"  "that 
the  design  became  reputable  among  the  Indians,  insomuch 
that  a  larger  number  desired  the  education  of  their  chil- 
dren in  said  school^  and  were  also  disposed  to  receive  mis- 
sionaries and  school-masters  in  the  wilderness,  more  than 
could  be  supported  by  the  charitable  contributions  in  these 
American  colonies;"  that  "  Wheelock  thought  it  expedient 
that  endeavors  should  be  used  to  raise  contributions  from 
weli-disposed  persons  in  England  for  the  carrying  on  and 
extending  said  undertaking,"  and  sent  Whitakerand  Occom 
to  England  **  for  that  purpose ;"  that,  to  enable  Whitakerthe 
more  successfully  to  perform  his  work,  Wheelock  gave  him  a 
full  power  of  attorney,  by  which  Whitaker  solicited  the  Earl 
of  Dartmouth  and  eight  other  "contributors  to  the  charity" 
"  to  receive  the  several  sums  of  money  which  should  be  con- 
tributed to  such  charity,  which  they  cheerfully  agreed  to 
do;"  that  these  nine  were  duly  appointed  *' trustees  of  the 
money  which  had  then  been  contributed,  and  which  should, 
by  his  means,  be  contributed  for  said  purpose ; "  that  the 
trustees  had /'accepted"  this  "trust"  "under  their  hands  and 
seals,"  and  that  the  same  had  been  duly  "  ratified  by  a  deed 
of  trust  "  duly  executed  by  Wheelock.  The  purpose  of 
Wheelock  in  this  is  perfectly  obvious.  He  desired  to  raise 
funds  in  Great  Britain  to  build  up  his  school  in  Connecticut 
He  knew  that  he  was  unknown  to  the  mass  of  those  who 
would  naturally  be  disposed  to  favor  his  design,  and  that 
they  would  be  likely  to  contribute  much  more  freely  if  they 
knew  that  their  funds  were  to  be  placed  in  the  hands  of 
some  of  the  most  eminent  men  in  the  kingdom  as  trustees, 
who  would  keep  the  expenditures  within  the  scope  of  the 
trust,  j(,'9,494  7s.  7  i-2d.  were  thus  raised  in  England,  and 
placed  in  the  hands  of  these  trustees.  This,  with  the  Scotch 
fund — likewise  a  trust  fund — made  about  ;^i 2,000.    In  those 
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days  this  was  a  large  sum  to  be  applied  for  such  a  purpose 
in  the  primitive  regions  of  the  new  world.  Not  a  penny  ot 
this  sum  was  contributed  for  a  college,  or  any  other  purpose, 
in  New  Hampshire.  Wheelock  had  bestowed  funds  of  his 
own  upon  his  Connecticut  school.  He  was  not  the  owner  of 
this  ;f  12,000  in  his  own  right.  At  best  he  was  not  the 
owner  in  any  sense  other  than  any  trustee  is  the  owner  of 
trust  funds  conveyed  to  him  by  a  trust  deed  for  a  specified 
purpose.  The  English  funds  were  collected  and  paid  into 
the  hands  of  these  trustees,  and  held  by  them  under  a  deed 
of  trust.  This  was  confirmed  by  Wheelock  by  his  deed. 
These  funds  could  in  no  sense  be  considered  the  funds  of 
Wheelock ;  and  the  same  is,  in  general,  true  of  the  Scotch 
fund.  The  trustees  had  no  authority  to  expend  these  funds 
in  building  a  college  in  New  Hampshire ;  and  their  agent 
Dr.  Wheelock  had  less,  if  such  a  thing  is  possible.  The 
stream  could  not  rise  higher  than  the  fountain.  But,  as  we 
have  seen,  the  trustees  knew  nothing  about  the  incorporation 
of  the  college;  they  were  not  consulted  about  it;  it  was 
done  behind  their  backs;  and  when  they  ascertained  the 
fact  they  were  exceedingly  indignant  about  it,  and  regarded 
it  as  an  attempt  to  pervert  the  trust  and  annihilate  their 
powers.  To  do  Wheelock  justice,  he  did  not  claim  that 
these  funds  could  be  used  for  college  purposes ;  he  conceded 
that  they  could  not;  he  erected  the  first  buildings  with 
charity  school  funds,  etc. ;  but  he  justified  this  expenditure 
distinctly  upon  the  ground  that  it  was  made,  not  for  the  col- 
lege, but  for  the  charity  school  for  which  the  funds  were 
contributed.  The  implication  from  Marshall's  statement  and 
the  facts  would  seem  to  be  that  the  governor  of  the  province 
had  the  lawful  authority  to  take  from  the  trustees  the  funds 
committed  to  their  keeping,  and  thereon  lay  the  foundation 
of  another  institution  which  none  of  the  donors  had  in  mind 
when  they  made  their  contributions,  and  that  such  taking 
was  protected  by  the  obligation  clause.  There  is  no  such 
blemish  from  Wheelock's  stand-point  that  the  school  and 
college  were  distinct. 
It  is  sufficiently  obvious  that  these  contributions  were  not 
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made  "for  the  object"  of  establishing  Dartmouth  College. 
or  that  these  funds  were  to  "be  conferred"  on  that  "corpo- 
ration as  soon  as  it  shall  be  created." 

2.  That  Wheelock  had  "  given  full  power  to  said  trustees 
to  fix  upon  and  determine  the  place  of  said  school  most 
subservient  to  the  great  end  in  view ;  and,  to  enable  them 
understanding^  to  give  the  preference,  the  said  Wheelock 
has  laid  before  the  said  trustees  the  several  offers  which  kinn 
been  generously  made  in  the  seiferal governments  in  Americ-a,io 
encourage  and  invite  the  settlement  of  said  school  amon^ 
them  for  their  own  private  Emolument  and  the  increase  of 
learning  in  their  respective  places,  as  well  as  for  the  further- 
ance of  the  general  design  in  view ;"  "  that  a  large  number  of 
the  proprietors  of  lands  in  the  western  part  of  this  our  Prov- 
ince of  New  Hampshire,  animated  and  excited  thereto  by 
the  generous  example  of  his  Excellency,  their  Governor, 
and  by  the  liberal  contributions  of  many  noblemen  and  gen- 
tlemen in  England,  and  especially  by  the  consideration  that 
such  a  situation  would  be  as  convenient  as  any  for  carr>nng 
on  the  great  design  among  the  Indians ;  and  also  consider- 
ing that,  without  the  least  impediment  to  the  said  design, 
the  same  school  may  be  enlarged  and  improved  to  promote 
learning  among  the  English,  and  be  a  means  to  supply  a 
great  number  of  churches  and  congregations,  which  are  likely 
soon  to  be  formed  in  that  new  country,  with  a  learned  and 
orthodox  ministry,  they,  the  said  proprietors,  have  prom- 
ised large  tracts  of  land  for  the  uses  aforesaid,  provided  the 
school  shall  be  settled  in  the  western  part  of  our  said  Prov- 
ince;" that  the  trustees  had  "given  the  preference  to  the 
western  part  of  our  said  Province,  lying  on  the  Connecticut 
river,  as  a  situation  most  convenient  for  said  school*'  Then 
follow  the  representations  in  relation  to  a  charter,  which  we 
have  already  quoted.  The  preamble  then  sets  forth  that 
Wheelock  had  represented  that,  in  the  infancy  of  the  institu- 
tion, the  gentlemen  nominated  by  him  in  his  last  will  as  "  trus- 
tees in  America  should  be  of  the  corporation  now  proposed ; " 
**  that  also,  as  there  are  already  large  collections  for  said  schod 
in  the  hands  of  the  aforesaid  gentlemen  of  the  trust  in  Eng- 
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land/'  etc.,  "said  Wheelock  desires  that  the  trustees  afore- 
said may  be  vested  with  all  that  power  therein  which  can 
consist  with  their  distance  from  the  same." 

Few  things  are  clearer  than  that  all  this  refers  to  the 
charity  school  and  the  trust  funds  collected  for  it. 

Wheelock,  in  one  of  his  Narratives,  in  assigning  the  rea- 
sons for  committing  the  re-location  of  the  school  to  this 
board  of  trust,  says :  "  The  determination  of  the  site  of  this 
school  now  appeared  to  be  an  affair  so  public  and  so  impor- 
tant, and  that  in  which  so  many  gentlemen  of  character  were 
now  interested,  and,  therefore,  so  delicate,  that  I  could  not 
think  it  prudent  to  attempt  it  myself,  but  to  refer  it  wholly 
to  the  decision  and  determination  of  the  honorable  trust  in 
England,  who  had  condescended  to  patronize  the  institution 
by  becoming  surety  to  the  generous  donors  for  the  due 
application  of  the  monies  collected  in  South  Britain  for  the 
only  use  and  benefit  of  it,'*  We  have  already  adverted  to  the 
pointed  terms  in  which  a  variety  of  donations  and  convey- 
ances were  made,  or  promised,  to  the  school,  as  well  as  those 
of  the  subscriptions  of  1755. 

Marshall  says :  "  The  charter  is  granted,  and  on  its  faith 
the  property  is  conveyed."  A  few  pages  further  on  he  says  : 
"  From  this  brief  review  of  the  most  essential  parts  of  the 
charter  it  is  apparent  that  the  funds  of  the  college  consisted 
entirely  of  private  donations.  It  is,  perhaps,  not  very 
important  who  were  the  donors.  The  probability  is  that  the 
Earl  of  Dartmouth  and  the  other  trustees  in  England  were, 
in  fact,  the  largest  contributors." 

The  only  inference  to  be  drawn  from  the  language  of  the 
chief  justice  is  that  Wentworth  or  the  crown  promised  to 
grant  a  charter,  not  for  the  charity  school,  but  for  the  col- 
'^ge,  and  that  upon  the  faith  of  this  promise  all  the  "  funds  " 
to  which  we  have  referred  were  raised  for  the  college,  and 
were  given  and  conveyed  to  it  as  soon  as  it  was  chartered. 

This  subtle  statement  evades  the  question  of  royal  founda- 
tion, on  the  one  hand,  as  Story's  definition  of  a  public  cor- 
poration did  upon  the  other.  As  we  have  already  seen, 
Wentworth,  acting  for  the  crown,  made  the  promise  of  the 
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LandafT  grant  at  the  same  time  he  promised  to  grant  the 
charter.  The  promise  was  in  terms  made  "to  the  use  of  the 
school,"  and  the  school  was  to  have  "  the  quit-rents  "  "  free," 

Whether  the  distinctive  character  and  legal  efficacy  of  a 
royal  grant  can  be  drowned  out  because  other  gifts  were 
made  by  individuals,  and  the  grant  itself  transformed  thereby 
into  "private  donations,"  is  at  least  questionable.  This 
fundamental  error  embraced  in  Marshall's  statement  is  re- 
peated in  a  great  variety  of  forms,  and  pervades  the  entire 
opinion.  As  we  have  already  shown,  this  proposition  is 
contrary  to  the  facts,  and  unwarranted  by  the  findings  in  the 
special  verdict. 

But  Judge  Farrar,  who  knew  the  facts,  was  too  discreet 
and  sensible,  and  withal  too  honest,  a  man  to  attempt  to 
incorporate  such  a  statement  in  that  verdict ;  and  it  is  safe 
to  say  that,  if  he  had,  no  such  case  would  ever  have  reached 
Marshall's  court  at  Washington,  for  a  glance  at  their  argu- 
ments is  sufficient  to  show  that  neither  Bartlett  nor  even 
Sullivan  would  ever  have  consented  to  such  a  glaring  per- 
version. 

The  conjecture  in  relation  to  the  Earl  of  Dartmouth  is 
but  little  nearer  the  truth  than  this  opinion  based  upon  the 
assumption.  Whether  we  say,  with  Webster,  that  "the 
recitals  in  the  charter  were  conclusive,"  or,  with  Stor>',  that 
there  is  not  the  "least  contradiction"  between  the  "new 
facts  and  the  recitals,"  we  arrive  at  the  same  conclusion 
that  these  "  funds  "  were  the  funds  of  the  school,  and  not  of 
the  college. 

Upon  his  assumption — having  decided  in  less  than  two 
lines,  without  reference  to  any  authority  whatever,  that  this 
charter  was  a  contract — he  concedes,  in  the  next  paragraph, 
that  the  question  before  the  court  was  not  whether  it  was  a 
contract,  but  whether  it  was  a  contract  in  a  constitutional 
siyiSt\ 

We  have  already  noted  some  of  the  changes  in  the  drift 
since  the  opinion  in  Fletcher  v.  Peck.  In  that  case  Mar- 
shall based  the  vital  portion  of  his  argument  in  relation  to 
contracts  upon  the  definition  of  a  grant  quoted  from  Black- 
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.tone,  and  referred  to  in  our  third  paper.  In  his  opinion  in 
he  college  case  he  makes  no  allusion  to  that  or  any  other 
leiinition  or  authority  upon  that  point.  Indeed,  he  does 
lot  assume  to  base  it  upon  authority.  He  simply  refers 
ivice  to  Blackstone  upon  a  point  not  decided,  and,  in  sum- 
ning  up  on  another  point,  says :  "  This  opinion  appears  to 
IS  to  be  equally  supported  by  reason  and  by  the  former 
iecisions  of  this  court."  In  Fletcher  v.  Peck,  Marshall  put 
lis  decision,  so  far  as  the  **  obligation  "  clause  is  concerned, 
jpon  the  ground  that  it  covered  both  executory  and  exe- 
:uted  contracts,  because  "  they  [the  words]  are  general,  and 
ire  applicable  to  contracts  of  every  description." 

In  Ogden  v.  Saunders,  Webster  simply  reechoes  this, 
ft'hen  he  says:  "The  words  are  general.  The  states  can 
pass  no  law  impairing  contracts — that  is,  any  contract.'*  As 
we  have  seen,  Marshall,  in  Trustees  v.  Woodward,  found 
himself  compelled  to  impose  important  limitations,  and  to 
concede  that  there  were  many  not  protected  by  the  consti- 
tution. 

We  have  seen  that  the  author  of  the  obligation  clause 
regarded  all  our  constitutions  and  laws  as  contracts  in  a 
general  sense.  If  they  were  contracts  in  a  constitutional 
sense,  no  law  or  constitution  could  be  altered  or  amended 
unless  that  power  was  reserved  therein.  Webster,  in  one  of 
his  most  important  arguments,  brought  Marshall  and  his 
court  face  to  face  with  the  fact  that  none  of  the  constitutions 
of  the  original  thirteen  states,  save  that  of  New  Hampshire,, 
contained  any  provisions  for  their  amendment. 

To  avoid  the  effect  of  this  argument,  Marshall,  in  Trustees 
V.  Woodward,  says :  "  On  the  first  point  it  has  been  argued 
that  the  word  *  contract,'  in  its  broadest  sense,  would  com- 
prehend the  political  relations  between  the  government  and 
its  citizens ;  would  extend  to  offices  held  within  a  state  for 
state  purposes,  and  to  many  of  those  laws  concerning  civil 
institutions  which  must  change  with  circumstances,  and  be 
modified  by  ordinary  legislation,  which  deeply  concern  the 
publick,  and  which,  to  preserve  good  government,  the  pub- 
lick  judgment  must  controul.     That  even  marriage  is  a  con— 
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tract,  and  its  obligations  are  affected  by  the  laws  respecting 
divorces.  That  the  clause  in  the  constitution,  if  construed 
in  its  greatest  latitude,  would  prohibit  these  laws.  Taken  iji 
its  broad,  unlimited  sense,  the  clause  would  be  an  unprofit- 
able and  vexatious  interference  with  the  internal  concerns 
of  a  state ;  would  unnecessarily  and  unwisely  embarrass  its 
legislation,  and  render  immutable  those  civil  institutions 
which  are  established  for  purposes  of  internal  government 
and  which,  to  subserve  those  purposes,  ought  to  vary  M*ith 
varying  circumstances.  That  as  the  framers  of  the  consti- 
tution could  never  have  intended  to  insert  in  that  instrument 
a  provision  so  unnecessary,  so  mischievous,  and  so  repug- 
nant to  its  general  spirit,  the  term  ^contract*  must  be  under- 
stood in  a  more  limited  sense.  That  it  must  be  understood 
as  intended  to  guard  against  a  power  of  at  least  doubtful 
utility,  the  abuse  of  which  had  been  extensively  felt,  and  to 
restrain  the  legislature  in  future  from  violating  the  right  to 
property.  That  anterior  to  the  formation  of  the  constitution 
^  course  of  legislation  had  prevailed  in  many,  if  not  in  all, 
of  the  states,  which  weakened  the  confidence  of  man  in  man, 
and  embarrassed  all  transactions  between  individuals,  by  dis- 
pensing with  a  faithful  performance  of  engagements.  To 
correct  this  mischief,  by  restraining  the  power  which  pro- 
duced it,  the  state  legislatures  were  forbidden  'to  pass  any 
law  impairing  the  obligation  of  contracts ' — that  is,  of  con- 
tracts respecting  property,  under  which  some  individual  could 
claim  a  right  to  something  beneficial  to  himself;  and  that 
since  the  clause  in  the  constitution  must,  in  construction, 
receive  some  limitation,  it  may  be  confined,  and  ought  to  be 
confined,  to  cases  of  this  description;  to  cases  within  the 
jnis chief  it  was  intended  to  remedy. 

*'  The  general  correctness  of  these  observations  cannot  be 
controverted.  That  the  framers  of  the  constitution  did  not 
intend  to  restrain  the  states  in  the  regulation  of  their  civil 
institutions,  adopted  for  internal  government,  and  that  the 
instrument  they  have  given  us  is  not  to  be  so  construed,  may 
be  admitted.  The  provision  of  the  constitution  never  has 
been  understood  to  embrace  other  contracts  than  those  which 
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aspect  property y  or  some  object  of  value ^  and  confer  rights  which 
lay  be  asserted  in  a  court  of  justice.  It  never  has  been 
nderstood  to  restrict  the  general  right  of  the  legislature  to- 
jgislate  on  the  subject  of  divorces." 

The  short  of  all  this  is  that  the  term  "  contracts  "  is  used 
n  the  constitution,  not  in  a  general,  but  in  a  limited  sense ; 
hat  that  instrument  is  to  be  read  as  though  the  word  pecu^ 
\iary^  or  some  essentially  equivalent  word  or  phrase,  was 
nitten  in  before  the  word  "contracts."  And  Ogden  v. 
>aunders  substantially  incorporates  the  word  retrospective 
)efore  the  word  "pecuniary." 

The  term  contracts,  in  its  normal  sense,  refers  to  execu- 
:oiy  contracts.  We  have  already  referred,  at  length,  to  Dr. 
tiammond's  edition  of  Sandars'  Justinian,  and  other  authori* 
ies,  on  this  point.  Mr.  Austin,  notwithstanding  his  faults^ 
lad  a  clear  knowledge  of  the  civil  law.  He  says :  "  In  the 
proper  sense  of  the  word,  a  Contract  is  a  promise^  and  begets 
3nlyy«j  ad  rem  against  the  promisor ;  /.  ^.,  a  right  to  an  act, 
Ml  endurance,  or  a  forbearance  on  his  part."  *  *  *  <«  Obli- 
gation regards  the  future.  An  obligation  to  a  past  act,  or  an 
obligation  to  a  past  forbearance,  is  a  contradiction  in  terms." 

*  *  *  "In  the  language  of  the  Roman  law  ' contract ' 
denoted  originally  a  convention  which  may  be  enforced  by 
action"     *     *     *     "In   the   language  of  the   English  law 

*  contract'  is  a  time  of  uncertain  extension.  Used  loosely,  it 
is  equivalent  to  *  contfention *  or  '  agreement*  Taken  in  the 
largest  signification  which  can  be  given  to  it  correctly,  it 
denotes  a  convention  or  agreement  which  the  courts  of 
justice  will  enforce.  That  is  to  say,  it  bears  the  meaning 
which  was  attached  to  it  originally  by  the  Roman  Juriscon- 
sults." *  *  *  "  The  confusion  of  contract  and  conveyance 
by  elliptical  or  improper  expression  is  one  of  the  greatest 
obstacles  in  the  way  of  the  student."  *  *  *  "  i  shall  dis- 
tinguish contracts,  properly  so  called,  from  certain  facts  or 
events  which  are  styled  contracts,  but  which  virtually  are 
alienations  or  conveyances."  *  *  *  "Rights  in  rem 
sometimes  arise  from  an  instrument  which  is  called  a  contract, 
and  are  therefore  said  to  arise  from  a  contract :  the  instru- 
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ment  in  these  cases  wears  a  double  aspect,  or  has  a  twofold 
effect ;  to  one  purpose  it  gives  jus  in  personam  and  is  a  con-i 
tract,  to  another  purpose  it  gives  y«j  in  rem  and  is  a  convey- 1 
ance.  Where  a  so-called  contract  passes  an  estate,  or,  in  the 
language  of  the  modern  civilians,  a  right  in  rem,  to  the  obligor, 
it  is  to  that  extent  not  a  contract,  but  a  conveyance,  although 
it  may  be  a  contract  to  some  other  extent,  and  considered 
from  some  other  aspect.  A  contract  is  not  distinguished 
from  a  conveyance  by  the  mere  consent  of  parties,  for  that 
consent  is  evidently  necessary  in  a  conveyance  as  well  as  in 
a  contract." 

It  seems  to  us  from  the  debates  in  the  convention,  the 
views  of  Judge  Wilson,  and  those  of  other  eminent  authori- 
ties to  which  we  have  referred,  that  the  framers  of  the  con- 
stitution had  this  meaning  in  mind  when  they  adopted  the 
provision.  An  interpretation  which  would  restrict  the  prt>- 
vision  to  executory  contracts  would  be  much  more  natural 
and  reasonable  than  the  other.  A  comparison  of  the  pas- 
sages quoted  with  those  from  Story,  to  which  we  have 
already  adverted,  shows  how  Marshall  shrank  from  the 
logical  consequences  of  his  position  and  reasoning. 

Prior  to  the  adoption  of  the  constitution  of  1 784,  in  New 
Hampshire,  decrees  for  divorce,  etc.,  had  always  been 
granted  by  the  legislature.  That  constitution  provided  that 
"all  causes  of  marriage,  divorce,  and  alimony,  and  all 
appeals  from  the  respective  judges  of  probate,  shall  be 
heard  and  tried  by  the  superior  court  until  the  legislature 
shall,  by  law,  make  other  provision." 

The  natural  inference  would  seem  to  be  that  such  decree?, 
taking  into  consideration  the  then  existing  law  as  to  prop- 
erty rights  of  men  and  their  wives,  might  affect  "contracts* 
"which  respect  property  or  some  object  of  value,"  etc. 

Marshall  further  says:  "The  case  being  within  the  xeWi 
of  the  rule,  must  be  within  its  operation  likewise,  unles> 
there  be  something  in  the  literal  construction  so  obviously 
absurd,  or  mischievous,  or  repugnant  to  the  general  spirit  of 
the  instrument,  as  to  justify  those  who  expound  the  con- 
stitution in  making  it  an  exception."     Placing  these  passages 
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^side  those  already  quoted,  but  one  construction  can  be 
>ut  upon  them.  His  canon  of  constitutional  interpretation 
i?as  that  the  term  "  contracts  "  was  used  in  a  limited,  and  not 
n  a  general,  sense ;  but,  presumptively,  was  used  in  a  general, 
md  not  in  a  limited,  sense  until  the  contrary  was  shown. 

We  have  already  commented  on  his  practical  test,  that 
hose  who  claim  that  a  given  case  does  not  come  within  the 
limited  sense  of  the  term  must  show  that,  if  such  case  had 
>een  brought  to  the  attention  of  the  fathers,  they  would 
bve  *'  varied  "  "  the  language  "  "  so  "  *'  as  to  exclude  it,  or  it 
i¥ould  have  been  made  a  special  exception."  A  grave 
question  of  constitutional  law  reduced  to  a  question  of  fact, 
ind  that  decided  upon  conjecture ! 

One  year  after  the  decision  in  Trustees  v.  Woodward, 
&larshall  delivered  the  opinion  of  the  court  in  Owings  v. 
Speed  (5  Wheat.  420).  The  case  was  simple  enough.  In 
1785  Virginia  issued  a  patent  to  Bard  and  Owings  for  one 
thousand  acres  of  land  in  Bardstown.  In  1788  the  legisla- 
ture of  Virginia  passed  an  act  vesting  one  hundred  acres  of 
this  tract  "  in  trustees,  to  be  laid  off  in  lots,  some  of  them 
to  be  given  to  settlers,  and  others  to  be  sold  for  the  benefit 
of  the  proprietors."  The  vital  question  was  whether  this  act 
impaired  the  obligation  of  contracts.  It  was  held  that  it 
did  not. 

Marshall,  in  Trustees  v.  Woodward,  says :  "  According  to 
the  theory  of  the  British  constitution,  their  Parliament  is 
omnipotent.  To  annul  corporate  rights  might  give  a  shock 
to  publick  opinion  which  that  government  has  chosen  to 
avoid;  but  its  power  is  not  questioned.  Had  Parliament 
immediately  after  the  emanation  of  this  charter,  and  the 
execution  of  those  conveyances  which  followed  it,  annulled 
the  instrument,  so  that  the  living  donors  would  have  wit- 
nessed the  disappointment  of  their  hopes,  the  perfidy  of  the 
transaction  would  have  been  universally  acknowledged. 
Yet  then  as  now,  the  donors  would  have  had  no  interest 
in  the  property ;  then  as  now,  those  who  might  be  students 
would  have  had  no  rights  to  be  violated ;  then  as  now,  it 
might  be  said  that  the  trustees,  in  whom  the  rights  of  all 
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were  combined,  possessed  no  private,  individual,  benefic 
interest  in  the  property  confided  to  their  protectioa. 
the  contract  would  at  that  time  have  bee7i  deemed  sacred  6ry  i 
What  has  since  occurred  to  strip  it  of  its  ininolability  f  C 
cumstances  have  not  changed  it.  In  reason,  in  justice^  and 
law  it  is  now  what  it  was  in  176^,''     *     *     * 

"  By  the  revolution  the  duties,  as  well  as  the  powers, 
government  devolved  on  the  people  of  New  Hampshire. 
is  admitted  that  among  the  latter  was  comprehended  the  tran 
cendant  power  of  Parliament^  as  well  as  that  of  the  executi\ 
department.  It  is  too,  clear  to  reqtiire  the  support  of  argUTnei 
that  all  contracts  and  rights  respecting  property  rentaiiu' 
unchanged  by  the  revolution.  The  obligations  then^  which  'iva 
created  by  the  charter  of  Dartmouth  College^  were  the  samt  i 
the  nnv  that  they  had  been  in  the  old  government.  The  peru-t 
of  the  .government  was  also  the  same,  A  fepeal  of  this  chai 
ter  at  any  time  prior  to  the  adoption  of  the  present  constitu 
tion  of  the  United  States  would  have  been  an  extraordinarj 
and  unprecedented  act  of  power,  but  one  which  could  liav< 
been  contested  only  by  the  restrictions  upon  the  le^slatun 
to  be  found  in  the  constitution  of  the  state.  But  the  con- 
stitution of  the  United  States  has  imposed  this  additional 
limitation :  that  the  legislature  of  a  state  shall  pass  no  ad 
*  impairing  the  obligation  of  contracts. '  " 

It  is  clear  from  this  that  at  some  time  after  the  Revolution 
the  legislature  of  New  Hampshire  had  the  power  to  pass  the 
acts  in  question  or  to  annul  this  charter.  When  and  hon* 
was  it  lost  ? 

Whether  or  not  Marshall,  with  the  rest  of  the  people  of 
Virginia,  lived  for  more  than  half  a  century  under  a  consti- 
tution which  discarded  what  he,  in  Fletcher  v.  Peck,  ternied 
the  "  general  principles  which  are  common  to  our  free  insti- 
tutions," we  have  no  occasion  to  enquire. 

We  are  not  aware  of  any  difference  in  the  moral  quality 
of  robbing  a  man  of  his  real  estate,  whether  done  by  the 
Virginia  or  any  other  legislature.  The  act,  the  constitution- 
ality of  which  was  in  question  in  Owings  v.  Speed,  took  the 
land  of  A  from  him  and  vested  it  in  B.     The  acts  of  the 
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egislature  of  New  Hampshire,  the  constitutionality  of  which 
vas  brought  in  review  in  Trustees  v.  Woodward,  ousted  no 
rustees,  and  took  away  none  of  their  property.  They  were 
eft  as  they  stood  before,  but  others  were  added  to  their 
lumber.  We  are  unable  to  see  any  greater  "  perfidy "  in 
his  act  than  there  was  in  the  act  of  the  Virginia  legislature, 
khich  despoiled  the  owners  of  their  real  estate,  and  of  all 
ight,  title,  and  interest  therein. 

Precisely  what  is  meant  by  the  passages  last  quoted  from 
^larshall's  opinion  in  Trustees  v.  Woodward,  taken  together, 
s  not  in  all  respects  clear.  Some  of  the  propositions,  it 
«ems  to  us,  are  in  flat  contradiction  of  each  other.  Appar- 
ently they  can  only  be  reconciled  upon  the  assumption  that 
Marshall  intended  to  adopt  in  fact,  while  avoiding  it  in  name, 
ie  first  proposition  of  Mason  at  Exeter — afterwards  enforced 
3y  Webster  at  Washington — that,  laying  the  state  and  federal 
ronstitutions  out  of  the  case,  the  acts  in  question  were  void 
>ecause  judicial,  and  not  legislative,  in  their  nature.  If  this 
*ere  so,  we  are  unable  to  see  how  a  reservation  in  a  charter, 
iat  it  might  be  altered,  amended,  or  repealed,  at  pleasure, 
rould  change  the  nature  of  the  power,  transform  what  was 
in  essence  judicial  into  that  which  was  legislative,  and 
thereby,  in  effect,  confer  upon  Congress  and  the  state  legis- 
latures judicial  powers  which  the  respective  constitutions 
bave  denied  to  them. 

The  distinction  suggested  is  not  warranted  by  any  of  the 
later  decisions  of  the  Supreme  Court,  ending  with  the  so- 
called  Granger  cases. 

In  the  turntable  Legal  Tender  cases  the  majority  of  the 
federal  Supreme  Court  first  held  that  Congress  had  no  gen- 
eral power,  under  the  constitution,  to  pass  a  law  "impairing 
the  obligation  of  contracts ;"  but  afterwards  the  minority,  now 
transformed  into  a  majority,  held  that  Congress  had  the 
power.  It  seems  never  to  have  occurred  to  any  of  the  judges 
that  this  power  was  judicial,  and  not  legislative,  and  the 
same  is  true  of  the  subsequent  decisions  upon  the  effect  of 
the  reservation  clause. 

The  superstructure  falls  with  the  foundation.     Wherever 
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the  power  exists — and  the  principle  is  the  same  whether 
the  reservation  is  written  in  or  implied — the  exercise  of  that 
power  is  everywhere  deemed  an  act  of  legislation. 

If  we  assume  that  a  charter  is  not  a  contract,  the  power  to 
alter,  amend,  or  repeal — it  being  legislative — must,  as  a  funda- 
mental principle  of  British  law,  be  deemed,  by  implication, 
to  exist  in  every  charter.  This  charter,  then,  in  legal  effect 
was  precisely  what  it  would  have  been  had  the  reservation 
clause  been  written  in.  If  the  charter  was  a  contract,  the 
same  result  follows  from  the  principles  underlying  the  decis- 
ion in  Ogden  v.  Saunders.  Parliament,  then,  as  an  act  of 
legislation,  had  the  power  to  alter,  amend,  or  repeal  the  char- 
ter at  pleasure,  and  the  people  of  New  Hampshire  had  the 
same  right  after  the  Revolution,  unless  they  had  devested 
themselves  of  that  power  by  the  state  or  federal  constitution. 
The  decision  of  the  state  court  was  conclusive  in  this  action 
that  the  state  constitution  had  no  such  effect.  The  only 
remaining  question  then  was  whether  the  federal  constitu- 
tion, by  the  obligation  clause,  had  blotted  out  this  integral 
part  of  the  charter  or  contract. 

If,  as  Marshall  says,  the  charter  was  a  contract,  and  "cir- 
cumstances have  not  changed  it,"  and,  "in  reason,  in  justice, 
and  in  law,  it  is  now  what  it  was  in  1769,"  it  is  simply  impos- 
sible that  the  federal  constitution  should  annul  such  an 
important  provision  in  the  contract. 

It  would,  indeed,  be  singular  if  a  provision  of  the  consti- 
tution, adopted  for  the  very  purpose  of  preventing  interfer- 
ence with  contracts,  should  subvert  the  purpose  of  its 
originators  by  striking  out,  in  effect,  a  vital  part  of  them. 

Those  who  believe  that  charters  are  not  contracts  in  the 
sense  of  the  constitution,  or  that  the  purpose  of  its  framers 
was  inconsistent  with  the  retention  of  the  reserved  power, 
look  at  the  question  from  a  different  stand-point.  A  pointed 
illustration  of  the  latter  view  may  be  found  in  the  effect  of 
the  adoption  of  the  constitution  on  the  following  provision 
of  the  charter:  **  And  we  do  further  will,  ordain,  and  direct 
that  the  President,  Trustees,  Professors,  Tutors,  and  all  such 
officers  as  shall  be  appointed,  for  the  publick  instruction  ad 

Digitized  by  VjjOOQIC 


THE  DARTMOUTH  COLLEGE  CAUSES.  2O3 

got'emment  of  said  college,  shall,  before  they  undertake  the 
execution  of  their  offices  or  trusts,  or  within  one  year  after, 
take  the  oaths  and  subscribe  the  declaration  provided  by  an 
act  of  Parliament,  made  in  the  first  year  of  King  George  the 
First,  entitled  '  An  act  for  the  further  security  of  his  Majesty's 
person  and  government,  and  the  succession  of  the  crown  in 
the  heirs  of  the  late  princess  Sophia,  being  protestants,  and 
for  the  extinguishing  the  hopes  of  the  pretended  Prince  of 
Wales,  and  his  open  and  secret  abettors — that  is  to  say,  th^ 
President  before  the  Governor  of  our  said  Province  for  the 
time  being,  or  by  one  by  him  empowered  to  that  service,  or 
by  the  President  of  our  said  Council,  and  the  Trustees,  Pro- 
fessors, Tutors,  and  other  officers,  before  the  President  of 
said  College  for  the  time  being,  who  is  hereby  empowered 
to  administer  the  same ;  an  entry  of  all  which  shall  be  made 
in  the  records  of  said  College." 

The  legislature  of  New  Hampshire,  by  the  act  of  June 
27.  1816— one  of  the  acts  complained  of — attempted  to 
abrogate  this  oath  of  allegiance  to  the  British  king,  and  to 
substitute  another  for  it.  The  seventh  section  of  that  act 
provided :  "  That  the  president  and  professors  of  the  univer- 
sit}%  before  entering  upon  the  duties  of  their  offices,  shall 
take  the  oath  to  support  the  constitution  of  the  United 
States  and  of  this  state,  certificates  of  which  shall  be  in  the 
office  of  the  secretary  of  this  state  within  sixty  days  from 
their  entering  on  their  offices  respectively." 

This  is  one  of  the  acts  set  aside  by  Marshall  in  this  case 
as  unconstitutional. 

The  chief  justice,  in  his  opinion,  makes  no  allusion  to  the 
oath  of  allegiance  required  by  the  charter,  though  the  broad 
terais  used  by  him  would  seem  to  cover  it.  If  the  charter 
was  in  1816-19  precisely  what  it  was  in  1769,  "in  law,*'  the 
officers  were  still  bound  to  take  the  oath  of  allegiance  to 
the  British  crown.  It  is  hardly  possible,  however,  that 
Marshall  could  Jiave  meant  this.  The  oath  required  was 
inconsistent  with  the  constitution,  and,  therefore,  by  implica- 
tion, was  annulled  by  it.     Did  the  power  to  alter,  amend, 
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and  repeal  occupy  essentially  the  same  position  ?  and  was 
that  also  annulled  ? 

Marshall  lays  some  stress  upon  the  term  "  forever,"  etc 
These  are  merely  formal  words,  like  those,  common  alike  in 
all  instruments  of  this  character,  both  where  the  power  ii 
expressly  reserved  and  where  it  is  not.  It  might  as  well  be 
argued  that  the  words,  "of  our  special  grace,"  "mere 
motion,"  etc.,  made  the  grant  a  "  gratuity,"  and  thus  put  it 
beyond  the  protection  of  the  obligation  clause.  They  can 
no  more  annul  the  power  where  it  is  a  part  of  the  contract  or 
charter,  by  implication,  than  where  it  is  expressed. 

We  have  previously  shown  that  the  distinction  betvieen 
public  and  private  corporations,  in  the  sense  in  which  those 
terms  were  used  by  Story  and  his  compeers,  was  unknown 
before  the  decision  in  Trustees  v.  Woodward.  We  have 
already  stated  the  definition  of  public  and  private  corpora- 
tions which.  Story  says,  was  sanctioned  by  the  court  in  this 
case.  Under  that  definition  a  bank,  whose  stock  "  was  owned 
partly  by  private  persons  and  partly  by  the  government," 
was  a  private  corporation. 

McCuUoch  V.  Maryland  waa  decided  in  1820,  and  Osborn 
V.  The  Bank  in  1824.  These  cases  hold  that  the  bank  of 
the  United  States  was  "a  public  corporation  created  for 
public  and  national  purposes." 

The  first  United  States  bank  was  incorporated  with  a 
capital  of  jl  10,000,000,  and  the  second  with  a  capital  of 
1135,000,000.  The  ''government,"  under  the  first  charter, 
was  allowed  to  hold  ;^2,ooo,ooo,  and  under  the  second, 
^17,000,000  of  the  stock.  That  Story  and  Marshall  had,  as 
they  were  wont  to  do,  decided  the  vital  question  raised  by 
these  cases  years  before  it  came  before  them  judicially,  is 
well  known.  The  court  treated  the  United  States  bank  as 
one  of  the  *'  instrumentalities  of  the  government,"  and  50 
might  a  state  bank  be  treated  as  one  of  the  instrumentali- 
ties of  a  state  government.  The  distinction  taken  was,  to 
say  the  least,  convenient.  But,  in  our  examination  of  tlic 
history   of   these   opinions   in   relation   to    the    distinction 
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bct\*'een  public  and  private  corporations,  we  have  been  often 
forcibly  reminded  of  what  a  snowy-haired  chief  justice — one 
of  a  family  eminent  for  its  scholars  and  jurists,  and  standing 
high  on  the  roll  of  judicial  fame,  both  in  state  and  nation — 
once  said  to  us  about  the  mass  of  opinions  upon  constitu- 
tional questions :  "  They  are  filled  with  ingenious  reasoning, 
ingeniously  stated,  for  the  purpose  of  enabling  the  court  to 
reach  a  conclusion  at  which  it  wishes  to  arrive." 

The  Granger  cases  mark  an  era  in  the  judicial  history  of 
the  Union. 

The  precise  points  actually  decided  in  these  cases  are  of 
little  importance,  as  compared  with  the  significance  of  the 
reasoning  on  which  they  rest  and  the  consequences  which 
must  flow  from  them  in  the  future.. 

They  show  that  the  domination  of  the  East  in  the  Supreme 
Court,  as  well  as  in  other  departments  of  the  government, 
has  become  a  matter  of  history,  and  that  the  great  West  and 
Southwest  hold  the  future  destinies  of  the  country.  Eastern 
people  are  proverbially  slow  about  some  things.  They  learn 
slowly  what  they  do  not  wish  to  know.  Any  other  people 
would  have  appreciated  at  once  the  significance  of  late 
decisions  of  the  Supreme  Court,  in  a  class  of  municipal  bond- 
tax  cases,  to  the  effect  that  the  judgments  of  the  whole 
retinue  of  federal  courts,  with  the  Supreme  Court  at  their 
head,  in  causes  in  which  they  had  jurisdiction,  were  not 
binding,  but  merely  advisory  to  a  meeting  of  municipal 
voters,  and  that  the  last  was  practically  the  tribunal  of 
demur  resort. 

If  the  Supreme  Court  erred  in  the  Granger  cases,  they  did 
so  having  all  the  light  that  could  be  thrown  upon  the  sub- 
ject by  the  ablest  men  in  the  profession,  for  before  them 
were  the  opinions  and  arguments  of  Benjamin  R.  Curtis, 
William  M.  Evarts,  E.  Rockwood  Hoar,  Matt.  H.  Carpenter, 
Judge  Lawrence,  Judge  Dixon,  the  Sloans,  Mr.  Cook,  Mr. 
Stoughton,  Mr.  Carey,  Judge  Ryan,  and  others. 

In  these  cases  Chief  Justice  Waite,  speaking  for  the  court, 
nominally  recognizes  the  authority  of  Trustees  v.  Woodward. 
Chief  Justice  Taney  tacitly  did  the  same  in  Charles  River 
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Bridge  v.  Warren  Bridge ;  but  no  lawyer  ever  doubted  that 
Justice  Grier — speaking  for  himself — Mr.  Justice  Field,  and 
Chief  Justice  Chase  reaffirmed  the  opinion  of  Taney,  when 
he  said,  in  his  opinion  in  the  Binghampton  Bridge  case: 
"  But,  assuming  a  power  for  one  legislature  to  restrain  the 
power  of  future  legislatures,  those  who  assert  that  it  has 
been  exercised  should  prove  their  assertion  beyond  a  donbu 
Such  intention  must  be  clearly  expressed  in  the  letter  of  the 
statute,  and  not  left  to  be  discovered  by  astute  construction 
and  inferences.  Although  an  act  of  incorporation  may  be 
called  a  contract,  the  rules  of  construction  applied  to  it  an 
admitted  to  be  the  reverse  of  those  applied  to  other  contracts.' 
If  there  were  still  room  for  doubt,  the  opinion  in  the  third  of 
Otto  would  seem  to  annihilate  it. 

The  opinion  of  Taney  in  the  Bridge  case  was,  as  Stor>' 
felt,  a  great  departure  from  the  principles  underlying  the 
opinion  of  Marshall  in  Fletcher  v.  Peck  and  in  the  College 
case. 

The  opinion  in  Munn  v.  The  People  is,  in  eflPect,  a  far 
greater  one.  This  decision  is  not  put  upon  the  ground  that 
the  owners  of  the  elevators,  as  private  individuals,  stand  as 
they  would  if,  in  the  same  capacity,  they  had  owned  the 
Suspension  Bridge — the  connecting  link  between  two  great 
public  thoroughfares. 

That  artificial, — in  the  respects  now  under  discussion — ^havc 
at  most  no  greater  rights  than  natural,  persons,  is  one  of  the 
principles  underlying  this  decision.    . 

If  the  court  can  look  at  the  facts  in  the  case  of  private 
individuals — take  judicial  notice  of  them — in  order  to  deter- 
mine whether  any  "employment"  or  "business"  has  been 
"  clothed  with  a  public  interest,"  it  can  do  so  in  the  case  of 
corporations.  If  they  could  do  it  in  Munn  v.  The  People 
they  could  in  Trustees  v.  Woodward. 

What  were  the  purposes  for  which  Dartmouth  College 
was  incorporated,  and  what  were  the  facts?  The  chartei^ 
thus  sets  forth  the  purposes :  "  Know  ye  therefore,  Thad 
We,  considering  the  premises,  and  being  willing  to  encouf^ 
age  the  laudable  and  charitable  design  of  spreading  Chris^ 
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tian  knowledge  among  the  savages  of  our  American  wilder- 
ness, and  also  that  the  best  means  of  education  be  estab- 
lished in  our  Province  of  New  Hampshire,  for  the  benefit 
of  said  Province,  do  *  *  *  will,  ordain,  grant,  and 
constitute  that  there  be  a  College  erected  in  our  said  Prov- 
ince of  New  Hampshire,  by  the  name  of  Dartmouth  Col- 
lege, for  the  education  and  instruction  of  youth  of  the 
Indian  tribes  in  this  land  in  reading,  writing,  and  all  parts 
of  learning  which  shall  appear  necessary  and  expedient  for 
civilizing  and  christianizing  children  of  pagans,  as  well  as 
in  all  liberal  arts  and  sciences,  and  also  of  English  youth  • 
and  any  others." 

The  doors  of  the  college  have  been  open  for  more  than 
a  hundred  years  to  all  who  sought  its  facilities.  The  college 
prescribed  the  terms  on  which  they  were  admitted,  fixed 
the  compensation,  and  gave  notice  thereof  to  the  world.  Its 
^duates  have  gone  forth  by  thousands  to  take  their 
places  in  all  the  professions  and  walks  of  life;  the  artifi- 
cial power  acquired  by  them  there  has  been  so  much 
capital;  the  influence  of  the  institution  has  been  felt  in 
every  department  and  throughout  the  Union.  In  view  of 
these  facts  well  might  Chief  Justice  Richardson  say  in  this 
cause  as  he  did  (i  N.  H.  119):  "These  great  purposes  are 
surely,  if  anything  can  be,  matters  of  public  concern." 
Judge  Marshall  goes  further.  He  says:  "The  particular 
interests  of  New  Hampshire  never  entered  into  the  mind 
of  the  donors,  never  constituted  a  motive  for  their  donation. 
The  propagation  of  the  Christian  religion  among  the  savages, 
ind  the  dissemination  of  useful  knowledge  among  the  youth 
Df  the  country,  were  the  avowed  and  sole  objects  of  their 
contributions.  In  these  New  Hampshire  would  participate  ; 
but  nothing  particular  or  exclusive  was  intended  for  her. 
Even  the  site  of  the  college  was  selected,  not  for  the  sake  of 
New  Hampshire,  but  because  it  was  '  most  subservient  to 
the  great  ends  in  view,'  and  because  liberal  donations  of 
land  were  offered  by  the  proprietors  on  condition  that  the 
institution  should  be  there  established.  The  real  advantages 
from  the  location  of  the  college  are,  perhaps,  not  less  con- 
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siderable  to  those  on  the  west  than  to  those  on  the  east 
side  of  Connecticut  river.  The  clause  which  constitutes  tk 
incorporation  and  expresses  the  objects  for  which  it  was 
made  declares  those  objects  to  be  the  instruction  of  the 
Indians,  'and  also  of  English  youth  and  any  others.*  So 
that  the  objects  of  the  contributors  and  the  incorporating 
act  were  the  same — the  promotion  of  Christianity  and  of 
education  generally;  not  the  interests  of  New  Hampshire 
particularly." 

The  college  was  located  on  the  borders  of  two  states: 
on  the  banks  of  what  was,  to  some  extent,  a  natural  high- 
way, and  where,  at  the  time  of  its  location,  it  was  supposed 
that  the  great  artificial  lines  of  travel  would  converge,  and 
where  it  was  hoped  would  be  located  the  future  capital  of 
a  state. 

The  elevators  were  located  at  Chicago,  which  partially,  in 
consequence  of  natural  facilities,  but  to  a  far  greater  extent 
in  consequence  of  artificial  ones,  has  become  a  great  focal 
point  for  the  reception  and  transhipment  of  grain.  The 
doors  of  these  warehouses  have  been  open  for  the  transac- 
tion of  this  business,  in  its  present  form,  only  about  twenty- 
years. 

The  college  has  received  students  and  sent  forth  educated 
men  with  their  diplomas;  the  warehouses  have  received 
grain  and  issued  it  under  certificates  of  deposit.  The  college 
takes  toll  in  the  nature  of  pay  for  services  rendered ;  so  do 
the  warehouses.  If  "  avoirdupois  "  is  to  be  the  test,  the  ware- 
houses have  the  advantage ;  if  brain  sweat  is  to  be  the  test, 
the  college  leads. 

The  use  in  one  case  is  public ;  how  can  any  man  say  it  L< 
not  so  in  the  other?  It  seems  to  us  that  Chief  Justice 
Waite  but  reechoes  the  proposition  of  Lord  Hardwicke, 
enforced  by  Sullivan  in  his  argument.  He  says :  **  Propert}' 
does  become  clothed  with  a  public  interest  when  used  in  a 
manner  to  make  it  of  public  consequence  and  affect  the 
community  at  large.  W/ie/i,  therefore,  one  devotes  his  frof- 
erty  to  a  use  in  which  the  public  has  an  interest^  he,  in  efftd, 
grants  to  the  public  an  interest  in  that  use,  and  must  submit  to 
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ie  controlled  by  the  public^  for  the  common  goody  to  the  extent 
7f  the  interest  he  has  thus  created^  *  *  *  «  But  ^^  need 
not  go  further.  Enough  has  already  been  said  to  show  that 
when  private  property  is  devoted  to  a  public  use  it  is  subject 
to  public  regulation.  It  remains  only  to  ascertain  whether 
the  warehouses  of  these  plaintiffs  in  error,  and  the  business 
which  is  carried  on  there,  come  within  the  operation  of  this 
principle.  For  this  purpose  we  accept,  as  true,  the  statements  of 
fact  contcuned  in  the  elaborate  brief  of  one  of  the  counsel  of 
the  plaintiffs  in  error."  The  brief  referred  to  summarized 
the  magnitude  of  the  warehouse  business  at  Chicago. 

These  principles  are  far-reaching  in  their  consequences. 
As  applied  to  corporations,  in  the  absence  of  a  positive  pro- 
hibition, the  nature  of  the  business  or  employment  "as 
public,"  or  as  affecting  public  interests,  enters  into  and  per- 
meates the  charter,  leavens  the  lump,  and,  in  effect,  trans- 
forms it  into  what,  since  Trustees  v.  Woodward,  is  commonly 
termed  a  public  corporation.  As  we  have  already  shown, 
the  ablest  courts  and  jurists  have  differed  widely  as  to  the 
extent  of  the  power  which  legislative  bodies  may  exercise 
over  such  corporations.  We  have  before  suggested  what 
we  regard  as  the  true  rule. 

To  carry  out  the  principles  laid  down  by  them,  it  seems 
to  us  that  the  Supreme  Court  must  hold  that  legislatures  may, 
in  general,  authorize  the  taking  of  the  private  property  of 
individuals  (with  compensation)  for  grain  elevators,  hack- 
stands, baker's  ovens,  and  whatever  else  the  court  may 
regard  as  "public"  employments.  The  test  of  a  public  use 
seems  to  be  what  is  beneficial  to  the  public,  or  what  legis- 
lative bodies  may  deem  advantageous  to  many  people. 

The  constitution  imposes  a  restraint  upon  the  exercise  of 
this  power.  What  the  real  or  constructive  public  may  take 
in  this  way  they  must  pay  for. 

But  what  is  termed  the  power  of  "  regulation  "  is  far  more 
important  than  that  of  eminent  domain,  and  especially  when 
applied  to  corporations. 

Whenever  the  nature  of  the  employment  or  business 
enters  into  a  charter  the  power  of  regulation  goes  with  it. 
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So  far  as  the  court  has  yet  gone,  the  real  or  constructive  pub- 
lic may  not  take  the  property  itself  without  paying  for  it; 
but  under  the  guise  of  "  regulation "  this  public  may  take 
the  beneficial  use  of  it  by  paying  a  nominal  price,  such  as 
the  public,  through  its  legislative  bodies,  see  fit  to  say  is 
reasonable. 

The  Supreme  Court  may,  for  the  time  being,  hesitate  and 
fluctuate  as  in  the  South  Ottawa  Bond  cases,  but  these  rules 
must  govern  until  it,  as  it  has  already  done  in  relation  to 
admiralty  jurisdiction,  turns  its  eye  to  the  pole-star  of  legal 
truth,  and,  in  spite  of  adverse  winds  and  baffling  currents, 
sails  out  into  deep  water  and  ignores  the  pernicious  principles 
supposed  to  have  been  established  in  Trustees  v.  WoodwarcL 
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JL    OF  THE  yURISDICTION  OF  EQUITY  TO  EN-- 
yOIN  CORPORATE  ELECTIONS. 

The  legal  profession  in  this  country  have  become  so  accus* 
tomed  of  late  to  the  interference  of  courts  of  equity  with 
the  management  and  mismanagement  of  the  aifairs  of  pri- 
vate corporations,  that  they  have  come  to  regard  such  inter- 
ference as  a  necessary  incident  to  the  proper  administration 
of  justice,  and  to  treat  the  jurisdiction  of  equity,  as  now 
exercised  in  this  class  of  cases,  as  part  of  the  ancient  and 
well-defined  jurisdiction  of  the  High  Court  of  Chancery.  In 
reality  the  law  upon  this  subject  is  of  modem  growth.. 
Anciently  the  English  Chancery  exercised  but  little  control 
over  private  corporations  beyond  the  visitatorial  functions 
which  had  been  exercised  by  the  lord  chancellor  from  the 
earliest  organization  of  his  court  as  an  independent  judicial 
tribunal,  rather  than  a  mere  appendage  upon  the  sovereign 
and  his  council.  And  the  English  reports,  prior  to  the 
beginning  of  the  present  century,  aflford  but  few  instances 
of  such  interference.  Indeed,  during  the  first  quarter  of 
this  century,  comprising  the  greater  period  of  Lord  Eldon's 
long  and  illustrious  chancellorship,  while  the  reports  indicate 
an  increase  in  the  number  of  applications  for  the  extra- 
ordinary aid  of  equity  in  corporate  aifairs,  such  applications, 
were  yet  extremely  rare  as  compared  with  their  frequency 
in  later  years. 

The  growth  of  equitable  jurisdiction  thus  indicated  is 
undoubtedly  due  to  the  enormous  increase,  in  modern  times, 
of  the  number  of  corporate  associations  organized  for  pur- 
poses of  transportation,  banking,  insurance,  manufacturing, 
and  other  kindred  objects,  and  to  the  ready  adaptation  which 
courts  of  equity  have  always  shown  in  moulding  their  reme- 
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dies  to  meet  the  exigencies  of  changing  times  and  the 
multiplied  complications  of  modern  business  affairs.  The 
•development  of  railway  enterprises  alone,  within  the  past 
forty  years,  has  of  itself  given  rise  to  a  vast  body  of  decis- 
ions of  the  various  courts  of  equity,  in  this  country  and  in 
England,  already  worthy  to  be  dignified  as  a  separate  and 
distinct  branch  of  equity  jurisprudence.  It  is  to  be  hoped 
that  some  painstaking  author  of  the  future  may  extract 
from  these  decisions  their  underlying  principles,  and  present 
them  to  the  profession  in  a  shape  available  for  practical  use. 
It  is  only  proposed,  within  the  limits  of  the  present  article, 
to  discuss  the  existing  state  of  the  law  upon  one  branch  of 
the  general  subject  indicated,  viz, :  The  power  of  a  court  of 
equity  to  interfere  with  elections  of  officers  of  private  cor- 
porations. While  the  propriety  of  equitable  interference 
in  this  class  of  cases  has  been  sharply  criticised,  and  with 
no  inconsiderable  show  of  justice,  the  jurisdiction  itself  is 
too  firmly  established  to  be  readily  shaken  without  the  in- 
tervention of  legislative  authority.  It  is,  however,  almost 
•entirely  of  American  growth,  the  English  authorities  aflford- 
ing  few,  if  any,  instances  of  its  exercise.  The  earliest  re- 
ported decision  upon  the  subject  in  this  country  is  Haight 
V.  Day,  I  Johns.  Ch.  i8,  decided  in  1814.  The  case  was 
a  bill  by  subscribers  to  the  capital  stock  of  the  Catskill 
Bank,  praying  an  injunction  against  the  commissioners  j 
appointed  to  receive  subscriptions  and  organize  the  corpora- 
tion, to  restrain  them  from  proceeding  to  an  election  of  offi- 
■cers.  The  bill  alleged  that  the  defendant  commissioners  had 
arbitrarily,  and  without  complainants'  consent,  distributed  a 
large  number  of  shares  of  the  capital  stock  among  them- 
selves, their  relatives,  and  favorites,  and  that  such  apportion- 
ment was  made  in  fraud  of  the  rights  of  complainants.  The 
•charges  of  fraud  and  bad  faith  were  fully  negatived  by  the 
answer.  The  injunction  granted  upon  the  filing  of  the  bill 
was  dissolved  upon  motion  and  hearing.  Chancellor  Kent, 
without  expressly  deciding  the  question  of  the  jurisdiction 
of  equity  to  grant  the  preventive  relief  sought,  seems  to  have 
tacitly  recognized  it  as  within  the  power  of  the  court;  and 
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t  may,  perhaps,  be  inferred  from  the  language  of  his  opin- 
on  that  there  were  previous,  though  unreported,  instances  of 
he  exercise  of  such  power  in  New  York.  In  dissolving  the 
Qjunction  the  chancellor  seems  to  have  been  governed 
hiefly  by  considerations  of  the  extreme  hardship  which 
night  result  from  its  continuance,  since  the  prevention  of  the 
:lection  would,  at  that  stage  of  the  organization,  operate  as 
I  dissolution  of  the  body  corporate ;  and,  the  charges  of 
raud  and  improper  exercise  of  ofBcial  discretion  on  the  part 
>f  defendants  being  fully  repelled  by  the  answer,  the  court 
:ould  not  do  otherwise  than  dissolve  the  injunction. 

In  Walker  v.  Devereaux,  4  Paige,  229,  decided  in  1833, 
ve  find  an  unmistakable  and  emphatic  assertion  of  the  power 
)f  a  court  of  equity  to  control  by  injunction  the  election  of 
rorporate  officers,  upon  grounds  of  fraud  and  irreparable 
njuty,  although,  as  in  Haight  v.  Day,  the  relief  was  denied 
ipon  the  case  as  presented.  This  was  a  bill  by  a  shareholder 
>f  the  Utica  &  Schenectady  Railway  Company  against  the 
:onimissioners  appointed  to  receive  subscriptions,  to  distrib- 
ite  the  capital  stock,  and  to  complete  the  organization  of  the 
:ompany,  the  bill  praying  an  injunction  to  restrain  defendants 
from  proceeding  to  hold  an  election  for  directors.  The  bill 
in  this  case  affords  an  instructive  chapter  in  the  history  of 
the  organization  of  corporate  enterprises,  since  it  fore- 
shadows, even  in  those  primitive  days  of  railroad  building, 
the  devices  to  which  experienced  dry  nurses,  skilled  in  the 
accouchement  of  such  enterprises,  usually  resort  to  promote 
the  rapid  growth  of  their  infant  nurslings.  It  alleged  that 
the  defendant  commissioners  had  distributed  shares  of  stock 
in  an  arbitrary  and  unjust  manner,  principally  among  their 
friends  and  relatives,  and  without  reference  to  the  rights  of 
complainant  and  other  subscribers;  that  defendants  had 
apportioned  one  hundred  shares  of  the  stock  to  each  of 
themselves,  to  the  exclusion  of  complainant  and  other  sub- 
scribers; that  some  of  the  commissioners  were  interested  in 
stock  subscribed  by,  or  in  the  name  of,  other  persons,  under 
an  agreement  or  understanding  that  it  should  be  held  for  the 
benefit  of  the  commissioners  interested ;  that  they  had  appor- 
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tioned  stock  to  persons  who  had  agreed  to  assign  their  shares 
to  the  commissioners,  or  to  give  them  their  proxies  to  vote 
at  the  election  of  directors ;  and,  saddest  of  all  official  mis- 
demeanors, that  they  had  set  apart  a  fund  "  to  be  distributed 
to  state  officers,  for  the  reason  that  they  were  such,  and  a 
fund  for  certain  editors  of  newspapers,  whom  it  was  thought 
advisable  to  conciliate  !  '* 

The  injunction  was  refused  upon  several  grounds;  among 
others,  because  the  principal  allegations  of  the  bill  were 
made  only  upon  information  and  belief ;  and  because,  also, 
the  injunction,  if  granted,  would  seriously  affect  the  rights 
of  other  shareholders  not  before  the  court,  and  who  had  had 
no  opportunity  of  being  heard.  Upon  the  question  of  its 
jurisdiction,  however,  the  court  took  pronounced  ground. 
"This  court,"  says  Walworth,  chancellor,  " unquestionably 
has  the  power  to  prevent  this  election  by  an  injunctioa 
operating  upon  the  commissioners,  restraining  them  from 
acting  as  inspectors  of  the  election.  And  in  a  case  of 
imperious  necessity,  where  the  complainant  did  not  know 
and  could  not  ascertain  the  names  of  the  other  stockholders, 
I  might  consider  it  my  duty  to  prevent  a  great  and  irrepara- 
ble injury  to  him,  although  the  effect  of  that  interference 
might  be  to  destroy  the  charter  of  a  corporation.  But.  in 
the  exercise  of  such  a  power,  the  court  should  require  ample 
security  from  the  complainant  to  pay  all  damages  other  per- 
sons might  sustain  by  the  granting  of  the  injunction,  if  it 
should  be  subsequently  ascertained  that  it  was  not  warranted 
by  the  real  facts  of  the  case.  The  oath  of  the  complainant, 
that  he  is  informed  and  believes  the  existence  of  a  fact,  may 
be  a  sufficient  ground  to  authorize  the  issuing  of  an  injunc- 
tion against  a  defendant  who  has  had  an  opportunity  to  deny 
the  allegation  if  it  is  unfounded,  but  it  is  not  sufficient 
to  justify  the  court  in  destroying  or  injuring  the  rights  of 
others  who  have  not  had  any  opportunity  of  being  heard 
by  themselves,  or  by  those  who  are  under  a  legal  obligation 
to  protect  their  rights."  What  circumstances  would  have 
presented  such  a  case  of  "  imperious  necessity  "  as  to  w-ar- 
rant  an  injunction  against  a  proposed  election  of  corporate 
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cers,  the  learned  chancellor  does  not  state  ;  but,  with  his 
lal  caution  in  the  exercise  of  the  extraordinary  powers  of 
ourt  of  equity,  he  refused  the  injunction,  contenting  him- 
f  with  asserting  a  jurisdiction  which  it  was  left  to  other 
Iges  to  exercise. 

Reed  v.  Jones,  6  Wis.  680,  decided  in  1857,  affords  another 
stance  of  judicial  recognition  of  the  power  of  equity  to 
(join  in  the  class  of  cases  under  consideration,  as  well  as  a 
mial  of  the  relief  upon  the  circumstances  of  the  case  as 
esented.  The  bill  or  complaint  was  filed  by  a  minority 
;  the  board  of  directors  of  the  Manitowoc  &  Mississippi 
ailroad  Company  against  the  majority  "of  the  directors, 
brging  them  with  having  fraudulently  conspired  to  obtain 
bsolute  control  of  the  affairs  of  the  company ;  with  having, 
y  resolution,  against  the  vote  and  protest  of  plaintiffs,  fraud- 
lently  caused  capital  stock  to  be  issued  to  a  large  amount, 
Dr  the  purpose  of  using  the  vote  upon  such  stock  for  fur- 
hering  their  fraudulent  designs  at  the  election;  and  with 
laving,  by  another  resolution,  caused  the  subscription  book 
)f  the  company  to  be  closed  until  after  the  election,  in  order 
»  prevent  bona  fide  subscriptions  to  the  stock  which  might 
change  the  result  of  the  election.  It  was  also  alleged  that 
one  of  the  defendant  directors,  Jones,  intended  to  vote  at 
the  approaching  election  of  officers  upon  an  excess  of  stock 
wrongfully  held  by  him,  which  he  had  received  under  an 
agreement  with  the  company  to  convey  to  it  certain  lands, 
to  a  portion  of  which  he  had  failed  to  make  title,  the  com- 
pany being  entitled,  under  the  agreement,  to  a  surrender  and 
return  of  shares  of  stock  in  proportion  as  Jones  might  fail 
to  make  title  to  the  lands  conveyed.  An  injunction  was 
prayed  restraining  Jorv^s  from  voting,  and  the  company,  its 
<^fficers  and  agents,  from  receiving  his  vote,  upon  such  excess 
Qf  stock  alleged  to  be  wrongfully  held  by  him.  A  prelimi- 
nary injunction,  in  conformity  with  the  prayer,  having  been 
^tantcd  by  a  court  commissioner,  was  dissolved  by  the  court 
Wow,  and  plaintiffs  appealed  from  the  order  of  dissolution. 
"^^^,  as  in  Haight  v.  Day,  both  court  and   counsel  seem 
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to  have  tacitly  conceded  the  question  of  jurisdiction,  the 
court,  however,  holding  that  the  facts  presented  by  the  biD 
were  not  sufficient  to  warrant  a  preliminary  injunction.  Two 
grounds  seem  to  have  been  principally  relied  upon  by  the 
supreme  court  in  support  of  its  decision :  ist,  that  the  com- 
pany had  not  taken  any  steps  to  declare  the  excess  of  stcwik 
void  and  to  cancel  it ;  and,  2d,  that  the  plaintiffs  had  failed 
to  show  any  irreparable  injury  as  likely  to  result  from  the 
threatened  vote  upon  such  excess  of  stock.  Upon  these 
points  the  court,  Mr.  Justice  Cole  delivering  the  opinion, 
say :  **  Now,  upon  general  principles  it  would  seem  improper 
and  most  mischievous  to  grant  an  injunction  upon  the  com- 
plaint of  a  minority  of  a  board  of  directors,  to  restrain  a 
stockholder  from  voting  upon  an  alleged  excess  of  stock 
held  by  him,  before  the  company  had  taken  any  steps  :o 
cancel  the  stock  or  declare  it  void.  We  have  not  been 
referred  to  any  case  where  an  interposition  of  the  court  by 
injunction  has  been  exercised  for  such  a  purpose,  and,  after 
some  research,  we  have  been  able  to  find  none.  But  from 
the  allegations  of  this  complaint  it  is  not  easy  to  perceive 
how  it  would  produce  irreparable  and  permanent  injur>'  to 
the  company,  as  plaintiffs,  even  if  Jones  should  vote  upoa 
this  alleged  excess  of  stock.  The  complaint  fails  to  show 
that  imminent  danger  to  the  property  of  the  plaintiffs  is 
threatened  by  the  contemplated  acts ;  nor  does  it  present  any 
other  sufficient  ground  or  reason  for  arresting  or  restraining 
him  from  voting  upon  this  stock."  Accordingly  the  order  of 
the  court  below,  dissolving  the  injunction,  was  affirmed. 

The  cases  thus  far  considered  are  cases  where  the  power 
of  a  court  of  equity  to  enjoin  the  election  of  corporate  offi- 
cers is  recognized,  the  relief  being  denied  because  no  suf- 
ficient cause  was  shown  for  invoking  the  exercise  of  the 
extraordinary  jurisdiction  of  the  court.  They  are,  therefore, 
instructive  only  in  as  far  as  regards  the  question  of  equitable 
jurisdiction,  with  the  additional,  though  negative,  value  attach- 
ing to  any  decision  of  a  respectable  court  denying  specific 
equitable  relief  because  of  insufficient  allegations  in  the  bill. 
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Let  US  now  examine,  briefly,  a  class  of  decisions  where  the 
:ircumstances  were  deemed  of  such  "imperious  necessity  "  as 
:o  warrant  a  court  of  equity  in  interfering  by  injunction. 

Hilles  V.  Parrish,  i  McCart.  380,  decided  in  1862,  is  a  case 
n  point.     This  was  a  bill  by  shareholders  against  the  direct- 
ors of  a  corporation  organized  in  New  Jersey,  seeking  to  set 
iside  a  transfer  of  certain  shares  of  capital  stock  of  the  com- 
pany made  by  order  of  the  defendant  directors  to  themselves 
individually,  and  to  restrain  them  from  selling  or  transferring 
such  shares,  and  from  voting  upon  them  at  the  next  ensuing 
election  of  officers.     The  bill  was  filed  three  days  before  the 
election.     An  injunction  was  allowed  in  limine  by  the  court 
below,  restraining  defendants  from  transferring  the  disputed 
shares,  but  refused  in  as  far  as  it  was  sought  to  restrain  them 
from  voting  upon  such  shares.     As  to  the  latter  branch  .of 
the  relief,  the  chancellor  was  of  opinion  that  the  effect  of 
enjoining  defendants  from  voting  upon  the  disputed  stock 
might  be  to  change  the  result  of  the  election  and  the  conse- 
quent control  of  the  affairs  of  the  corporation,  against  the 
wishes  of  those  holding  the  legal  title  to  a  majority  of  the 
shares,  without  an  opportunity  of  being  heard  in  defence  of 
the  chaises  made  by  the  bill.     For  these  reasons  he  refused 
to  interfere  in  limine  with  the  holding  of  the  election.     But 
upon  the  hearing  of  the  cause  it  was  held  that,  as  the  resolu- 
tions of  the  board  of  directors  authorizing  the  transfer  of 
the  shares  in  question  were  passed  at  a  meeting  held  by  them 
beyond  the  borders  of  the  state,  they  were  void,  and  the 
transfer  of  stock  made  pursuant  to  such  resolutions  conferred 
no  title,  and   that   complainants,  upon   that   ground,  were 
entitled  to  the  relief  prayed.     It  was  further  held  that,  the 
defendant  directors  having  transferred  the  shares  to  them- 
selves without  adequate  consideration,  and  with  the  design 
of  retaining  themselves  in  office  by  controlling  the  elections, 
such  transfer  was,  upon  that  ground,  illegal  and  void,  and 
that  defendants  should,  therefore,  be  enjoined  from  voting 
upon  the  shares  thus  fraudulently  transferred.     And,  in  the 
opinion  of  the  court,  the  acceptance  by  a  shareholder  of  a 
dividend  upon  his  stock  would  seem  to  be  no  such  ratifica- 

3 

Digitized  by  VjjOOQIC 


2l8  CORPORATE  ELECTIONS. 

tion  of  the  illegal  action  of  the  directors  as  to  estop  the  sha 
holder  from  the  equitable  relief  sought.  The  right  to 
injunction  in  such  a  case  was  based  by  the  court  almost, 
not  entirely,  upon  the  element  of  fraud  in  the  conduct  oft 
directors  in  attempting,  by  an  illegal  transfer  of  corpora 
property  to  themselves,  to  control  the  election,  and  therel 
to  perpetuate  themselves  in  office  and  practically  disfranchi 
other  shareholders.  And  the  case  is  an  instructive  one,  \ 
shedding  light  upon  the  element  of  fraud  as  a  ground  fj 
equitable  interference  with  the  management  of  corporationi 
It  is  submitted,  however,  that  equally  strong  ground  f^ 
relief  by  injunction  might  be  found  in  the  element  of 
breach  of  trust,  plainly  shown  by  the  facts  stated-  Treatin 
the  directors  as  occupying  a  fiduciary  relation  towards  tb 
shareholders,  and  as  quasi  trustees  under  a  trust  partlj 
expressed  and  partly  implied — and  there  is  strong  authoritj 
for  such  a  view — the  case  certainly  presents  a  flagrant  bread 
of  trust,  and  upon  that  ground  alone  the  propriety  of  th< 
injunction  might  with  confidence  be  based. 

Campbell  v.  Poultney,  6   Gill  &  J.  94,  decided   in  i854i 
affords  another  instance  of  the  exercise  of  that  branch  oi 
the  preventive  jurisdiction  of  equity  under  discussion.    The 
act  of  incorporation  of  the  Union  Bank  of  Maryland  pre- 
scribed certain  rules  and  limitations  for  voting  upon  shares 
of  capital   stock,  fixing  the  number  of  votes  which  eacfi 
shareholder  might  cast,  in  an  ascending  scale  proportioned 
to  the   number  of  shares  held  by  him,  but  providing  that 
sixty  votes  should   be  the  maximum  to  which  any  single 
shareholder  should  be  entitled.     The  bill  alleged  that  defend- 
ants had  become  the  proprietors  of  a  large  number  of  shares, 
with  the  fraudulent  intent  of  evading  the  provisions  of  the 
charter,  and  that,  for  the  purpose  of  increasing  the  number 
of  votes   to   which  they  were  lawfully  entitled,  they  had 
caused  about  two  thousand  shares,  then  pledged  to  the  bank 
as  security  for  advances  made  to  defendants,  to  be  transferred 
to  divers  unknown  persons,  without  consideration  and  cohr- 
ably,  taking  from  such  persons  powers  of  attorney  author- 
izing defendants  to  vote  upon  the  stock  so  transferred.    Tte 
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3ill  charged  that  such  acts  were  a  fraud  upon  the  charter, 
ind  likely  to  result  in  the  election  of  a  board  of  directors 
lot  the  choice  of  the  legal  voters.  It  prayed  that  defendants 
night  be  enjoined  from  voting  upon  such  stock,  and  that  the 
udges  of  election  should  be  enjoined  from  receiving  any  vote 
ft'hich  might  be  tendered  under  such  powers  of  attorney 
lield  by  defendants.  A  preliminary  injunction  was  granted 
In  conformity  with  the  prayer  of  the  bill,  but  was  afterwards 
dissolved,  and,  an  appeal  being  allowed  from  the  order  of 
dissolution,  the  record  was  brought  before  the  court  of 
appeals.  This  court  reversed  the  order  of  the  court  below 
dissolving  the  injunction,  and  awarded  an  injunction  to  have 
the  same  effect  as  that  originally  granted.  The  opinion  of 
the  majority  of  the  court  is  meagerly  reported,  the  prin- 
cipal ground  upon  which  the  relief  was  based  being  that  the 
(acts  stated  constituted  a  violation  of  the  principles  and 
spirit  of  the  charter,  and  that  the  designs  of  defendants,  if 
carried  into  effect,  would  be  a  fraud  upon  complainants  and 
in  derogation  of  their  chartered  rights,  for  the  protection  of 
which  an  injunction  was  the  appropriate  remedy.  Mr.  Jus- 
tice Archer  dissented,  basing  his  dissent  upon  the  question  of 
jurisdiction,  and  holding  that  the  determination  of  the  right 
of  suffrage  in  corporate  elections  was  purely  a  matter  of 
legal  cognizance,  with  which  a  court  of  equity  had  no  con- 
cern. But  he  conceded  that,  if  he  could  be  satisfied  of  the 
jurisdiction  of  equity  over  such  a  case,  he  would  have  little 
difficulty  in  concluding  that  the  facts  alleged  in  the  bill  pre- 
sented a  case  which,  if  carried  into  execution,  would  consti- 
tute a  violation  of  the  charter.  But  the  question  of  jurisdic- 
tion, as  has  already  been  shown,  is  definitely  estabHshed  in 
favor  of  courts  of  equity,  and  no  sufficient  reason  is  dis- 
cernible why  the  opinion  of  the  court  should  not  have 
been  unanimous. 

The  views  of  the  majority  of  the  court  in  'Campbell  v. 
Poultney  were  approved  and  sustained  in  Webb  v.  Ridgeley, 
38  Md.  364,  decided  in  1873.  In  this  case  the  charter  of 
the  Baltimore  &  Liberty  Turnpike  Company  provided  that 
each  shareholder  should  be  entitled  to  one  vote  for  each  share 
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of  stock  held  by  him,  not  exceeding  twenty  in  all.  The  bill 
charged  that  defendants  had  colorably,  and  without  consid- 
eration, transferred  certain  shares  of  stock  to  divers  persons 
named  in  the  bill,  with  the  fraudulent  intent  of  evading  this 
provision  of  the  charter  by  increasing  the  number  of  votes 
which  defendants  could  control.  It  prayed  an  injunction 
against  the  voting  of  such  stock,  in  person  or  by  any  power 
of  attorney  from  the  fraudulent  transferees,  and  prohibiting 
the  judges  of  election  from  receiving  any  such  votes,  whether 
tendered  in  person  or  by  proxy.  The  court  below  granted 
the  relief  as  prayed,  and  the  injunction  was  sustained  on 
appeal.  The  appellate  court  adopt  the  reasoning  of  the 
majority  of  the  judges  in  Campbell  v.  Poultney,  and  hold 
that  the  acts  alleged  and  threatened  constituted  a  violation  of 
the  spirit  of  the  charter,  and  a  consequent  fraud  upon  the 
rights  of  complainants,  to  prevent  which  an  injunction  was 
the  appropriate  remedy.  It  was  also  held  that  the  statute 
of  Maryland,  regulating  the  canvassing  of  votes  at  corporate 
elections,  providing  an  oath  to  be  administered  to  the  elector 
by  the  judges  of  the  election,  and  designating  the  form  of 
oath  to  be  taken  by  a  person  voting  as  proxy,  as  well  as  the 
mode  of  voting  by  proxy,  did  not  afford  such  a  remedy  at 
law  as  to  oust  the  jurisdiction  of  equity — such  statutor}* 
regulations  being  merely  safeguards  to  promote  a  fair  elec- 
tion, and  not  affording  in  themselves  a  remedy  at  law  in  the 
technical  sense  of  that  term. 

Brown  v.  Pacific  Mail  Steamship  Company,  5  Blatchf.  C 
C.  525,  decided  in  1867,  is  an  exceedingly  instructive  case, 
not  only  for  its  clear  and  emphatic  assertion  of  the  power  oi 
courts  of  equity  to  control  elections  of  corporate  officers, 
but  for  the  exhibition  which  it  presents  of  the  mysterious 
devices  to  which  the  manipulators  of  corporate  enterpri-^es 
in  the  metropolis  are  prone  to  resort  in  furtherance  of  their 
schemes.  The  courts  of  New  York,  both  state  and  fedenu, 
have  given  to  the  profession  some  startling  novelties  in  thd 
law  of  injunctions,  but  it  may  well  be  doubted  whether  sucl^ 
peculiar  equities  were  ever  brought  to  the  notice  of  a  court 
of  justice  as  in  the  case  under  consideration.    Complainants 
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xrcupied  the  relation  of  trustees,  holding  a  large  number  of 
ihares  of  Pacific  Mail  stock,  under  a  written  agreement 
lefining  the  nature  and  duration  of  their  trust  and  its  con- 
iitions,  the  agreement  also  containing  an  irrevocable  power 
)f  attorney,  or  proxy,  authorizing  complainants  to  vote  upon 
iie  shares  so  held  by  them  in  trust.  The  bill  alleged  that 
:ertain  of  the  defendants  had  been  engaged  in  soliciting 
proxies  for  the  purpose  of  voting  upon  shares  of  stock  at 
in  election  for  directors  about  to  be  held,  and  that,  for  this 
purpose,  they  had  issued  a  circular  charging  complainants 
ft'ith  unfaithful  administration  and  a  breach  of  their  trust,  all 
of  which  charges  were  alleged  by  the  bill  to  be  false.  It 
further  alleged  that  defendants  had  purchased  a  large  number 
of  shares  of  stock  for  the  purpose  of  getting  control  of  the 
company,  and  had  bought,  or  arranged  to  control,  a  large 
number  of  proxies,  so  that,  without  corresponding  beneficial 
interest  in  the  shares  which  they  represented,  and  without 
any  choice  by  the  persons  really  owning  such  shares,  defend- 
ants were  endeavoring  to  control  the  election.  The  bill 
alleged,  further,  that  defendants,  being  still  in  a  minority  of 
votes,  proposed  doing  certain  things,  viz.:  i.  To  obtain  an 
(X  parte  injunction,  restraining  complainants  from  voting 
upon  the  shares  held  by  them.  2.  To  obtain  such  injunction 
upon  the  pretence  that  complainants  had  improperly 
acquired,  or  were  about  to  make  improper  use  of,  the  shares 
held  by  them;  or  upon  other  inaccurate,  ill-founded,  or 
partial  statements.  3.  That  such  pretences  would  be 
erroneous,  unjust,  and  wholly  unfounded.  4.  That  the 
injunction  would  not  be  obtained,  or,  if  obtained,  would  not 
be  served,  until  immediately  upon  such  election.  5.  That 
the  result  would  be  to  exclude  complainants  from  voting 
upon  the  shares  held  by  them,  thus  permitting  a  minority  of 
shareholders  to  succeed  in  choosing  a  board  of  directors, 
against  the  wishes  of  a  majority  and  of  complainants.  Such 
remarkable  precision  displayed  by  complainants  in  thus 
predicting,  under  oath,  the  proposed  action  of  defendants, 
would  seem  little  short  of  prescience,  were  it  not  for  the 
further  allegation   in  the  bill  that  complainants'  grounds  of 
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apprehension  of  defendants'  doing  these  things  were,  that 
they  had  done  them  before  with  reference  to  an  election  of 
directors  of  another  company!  Other  allegations  were 
made,  pointing  out  the  injury  which,  it  was  believed,  would 
result  from  defendants'  carrying  out  their  proposed  schemes. 
The  only  denial  of  the  allegations  of  the  bill  offered,  upon 
the  hearing  of  the  motion  for  an  injunction,  was  a  denial,  by 
affidavit,  of  some  of  the  defendants  that  they  had  bought 
proxies  as  alleged. 

A  distinguished  array  of  counsel  argued  the  motion  upon 
either  side.  For  complainants  there  appeared  O'Conor, 
Tilden,  Evarts,  and  Potter.  For  defendants  there  were 
Woodruff,  Emott,  Rapallo,  and  Vanderpoel.  The  court 
found  little  difficulty  in  reaching  the  conclusion  that  the 
remarkable  allegations  of  the  bill  presented  a  case  of  such 
"  imperious  necessity  "  as  to  warrant  the  interposition  of  the 
extraordinary  aid  of  equity.  "  If  there  ever  was  a  case  for 
relief  of  some  kind  by  injunction,"  says  Mr.  Justice  Blatch- 
ford,  p.  531,  et  seq.,  "this  case  is  one  of  that  kind,  to  prevent 
the  commission  of  so  great  and  admitted  a  wrong,  wholly 
undefended.  *  *  *  The  election,  taking  place  under 
these  circumstances — which  it  is  thus  admitted  will  be  the 
circumstances  of  the  case — would  be  perfectly  legal,  although 
accomplished  in  this  way  by  a  minority  of  the  votes.  There 
would  be  no  ground,  so  far  as  I  am  able  to  perceive,  for  set- 
ting aside  the  election  because  an  injunction,  obtained  from 
a  proper  court  having  jurisdiction,  had  excluded  certain  per- 
sons from  voting.  *  *  *  And  this  case  presents  a  case 
eminently  of  equity  jurisdiction — a  case  of  irreparable  injur}* 
to  the  plaintiffs,  and  a  case  where  no  such  injury  can  be 
produced  to  the  defendants.  Indeed,  under  an  averment  of 
the  bill  that  these  transactions  of  the  defendants  will  produce 
great  injury  to  the  interests  of  the  stockholders,  and  the 
admission  or  absence  of  denial  of  such  averment,  it  is  clear 
that  there  can  be  no  injury  to  the  proper  interests  of  such  of 
the  defendants  as  are  existing  shareholders  in  the  Pacific  Mail 
Company  by  granting  an  injunction;  whereas  it  is  manifest, 
from  the  statements  of  the  bill,  that  there  is  a  clear  case  of 
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probable  irreparable  injury  to  the  plaintiffs."  The  court  also 
deld,  as  to  that  portion  of  the  bill  seeking  to  enjoin  defend- 
mts  from  voting  as  proxies  for  shareholders  who  were  not 
defendants,  and  who  were  not  enjoined,  that,  having  its  hand 
upon  the  defendants  associated  in  carrying  out  the  projected 
fraud,  it  might  properly  enjoin  them  both  from  acting  person- 
ally and  as  proxies,  since  otherwise  the  injunction  might  be 
utterly  ineffective.  The  injunction  accordingly  restrained 
defendants  from  voting,  either  as  proxies  or  otherwise. 

A  word  of  comment  as  to  the  form  of  the  injunction  as 
finally  granted,  and   the  history  of  this   remarkable  case, 
already  perhaps  too  much  extended,  will  be  dismissed.     Cer- 
tainly the  frame  of  the  writ  disclosed  the  hand  of  a  master 
draughtsman.     It  enjoined,  first,  the  inspectors  of  election 
from    holding    any   election  "  wherein    or   whereat    Brown 
Brothers  &  Company  are  enjoined  and  forbidden,  or  pre- 
vented by  any  judgment  or  process  of  any  competent  court, 
from  casting,  or  said  or  any  inspectors  are  prevented  from 
receiving,  the  votes  of  Brown  Brothers  &  Company  upon  the 
26,666  shares  of  the  capital  stock  of  that  company,  standing 
in  their  names  'in  trust,'"  etc.    Secondly,  it  enjoined  the 
defendants,  charged  with  the  various  acts  of  fraud  alleged 
in  the  bill,  from  voting,  either  in  person  or  by  proxy,  at  the 
ensuing  or  at  any  election  for  directors,  until  the  further 
order  of  the  court,  upon  any  shares  whatever,  *'  unless  the 
said  Brown  Brothers  &  Company  shall  first  have  had  an 
opportunity,  free  from  injunction  of  any  kind,  of  voting  upon 
said  shares  so  held  by  them  in  trust,"  etc.     Thirdly,  "  that, 
until  the  further  order  of  the  said  court,  you,  the  said  defend- 
ants, and  each  and  every  of  you,  your  directors,  agents,  offi- 
cers, servants,  and  proxies,  do  absolutely  desist  and  refrain 
from  any  proceedings  to  restrain  or  prevent  the  firm  of  Brown 
Brothers  &  Company,  or  any  member  of  that  firm,  from 
voting  at  the  election  of  directors  of  the  Pacific  Mail  Steam- 
ship Company,  to  be  held  in  the  city  of  New  York  on  the 
20th  day  of  November,  1867,"  etc. 

This  extraordinary  form  of  an  extraordinary  remedy  was 
granted,  as  appears  by  the  opinion  of  the  court,  upon  the 
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very  forenoon  of  the  day  at  noon  of  which  the  election  fo 
directors  was  to  be  held.  Whether  the  amply  protected  "  fim 
of  Brown  Brothers  &  Company,"  thus  panoplied  around  witl 
a  triple  wall  of  injunction,  were  enabled  to  cast  their  vote 
in  peace  and  safety,  without  fear  of  the  threatened  and 
impending  hand  of  a  Barnard  or  Cardozo,  the  reporter  does 
not  inform  us.  Certain  it  is  that  they  had  successfully 
bulled  the  market  on  Pacific  Mail,  and  the  literature  of  the 
profession  may  be  searched  in  vain,  to  that  time,  for  a  more 
pronounced  instance  of  one  court  attempting,  by  its  injunc- 
tion, to  forestall  like  action  by  another  tribunal  of  coordinatei 
jurisdiction.  It  formed  no  unfitting  prelude  to  the  war  of 
injunctions  which  raged  in  the  courts  of  New  York  a  few- 
months  later,  and  which  has  become  historical  under  the 
name  of  the  "  Erie  Railroad  Row," '  in  which  the  courts  of 
the  metropolis,  beginning  with  the  tame  and  uneventful 
practice  of  enjoining  parties  litigant,  came  at  length,  by  e^sy 
and  successive  stages  of  judicial  evolution,  to  the  novel  and 
entertaining  procedure  of  enjoining  each  other. 

This  review  of  the  authorities,  it  is  believed,  sufficiently 
indicates  the  well-defined  jurisdiction  of  equity  to  restrain 
the  election  of  oflScers  of  private  corporations.  That  the 
remedy  by  injunction — the  strong  "  right  arm  of  the  court"— 
should  be  cautiously  granted  for  this  purpose,  need  hardly 
be  added.  Indeed,  the  cases  discussed  clearly  demonstrate 
that  only  the  strongest  showing  of  fraud  and  irreparable 
injury  will  suffice  to  set  the  court  in  motion.  And  the  doc- 
trine of  "imperious  necessity,"  enunciated  by  Chancellor 
Walworth,  in  Walker  v.  Devereaux,  should  be  steadily 
adhered  to  in  the  exercise  of  a  power  so  summary  in  its 
operation,  and  so  far-reaching  and  disastrous  in  its  conse- 
quences if  misapplied.  But,  with  becoming  deference  to  so 
high  an  authority  in  equity  jurisprudence,  it  is  respectfully 
submitted  that  the  learned  chancellor  carried  the  doctrine 
quite  too  far  in  asserting,  in  Walker  v.  Devereaux,  that  he 

*  For  a  graphic  sketch  of  this  disgraceful  prostitution  of  the  judicial  sU-     i 
tion — the  most  shameful  chapter  in  American  jurisprudence — see  an  article 
entitled  "The  Erie  Railroad  Row,"  3  Am.  L.  Rev.  41  (October,  1868). 
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light  consider  it  his  duty,  to  prevent  a  great  and  irreparable 
ajury  to  a  shareholder,  to  enjoin  the  election,  "  although  the 
iffect  of  that  interference  might  be  to  destroy  the  charter  of 
I  coqx>ration." 

To  the  objection,  sometimes  urged  to  the  interference  of 
equity  in  this  class  of  cases,  that  resort  should  be  had  to 
courts  of  law,  it  is  sufficient  to  say  that  the  existing  legal 
remedies  afford  no  relief  adequate  to  emergencies  such  as 
are  set  forth  in  the  preceding  pages.  The  only  legal  remedy 
at  all  appropriate  to  cases  of  this  nature  is  the  information 
in  the  nature  of  a  quo  warranto^  which,  it  is  conceded,  is  the 
proper  corrective  for  an  unlawful  intrusion  into  an  office  of 
a  private  corporation."  But  its  inadequacy  to  check  abuses 
of  the  nature  indicated  lies  in  the  obvious  fact  that  it  is 
merely  a  curative,  and  never  a  preventive,  remedy ;  and  that 
its  attempted  application  in  such  cases  would  be  only  a 
rehearsal  of  the  homely  aphorism  of  *'  locking  the  barn  after 
the  horse  is  stolen." 

Perhaps  the  most  efficient  remedy  yet  devised  for  the  cor- 
rection of  frauds  in  corporate  elections  is  that  afforded  by  a 
statute  of  New  York,  enacted  as  early  as  1825,  and  ever  since 
in  force  in  that  state.^    This  statute  confers  upon  the  supreme 

'  As  to  the  propriety  of  proceedings  in  quo  warranto^  to  correct  an  illegal 
tt>^ation  of  an  office  in  a  private  corporation,  see  HuUman  v.  Honcamp,  5 
Ohio  Sl  237;  Commonwealth  v.  Arrison,  15  S.  &  R.  127;  Commonwealth 
^.  Gnham^  64  Pa.  St.  339 ;  People  v.  Tibbets,  4  Cow.  358. 

^  The  provision  of  the  New  York  statute  in  question  is  as  follows :    "  It  shall 

W  the  duty  of  the  supreme  court,  upon  the  application  of  any  person  or  persons, 

«r  body  corporate,  that  may  be  aggrieved  by,  or  may  complain  of,  any  election, 

^^  any  proceeding,  act  or  matter,  in  or  touching  the  same  (reasonable  notice 

baring  been  given  to  the  adverse  party,  or  to   those  who  are  to  be  affected 

thereby,  of  such  intended  application),  to  proceed  forthwith  and  in  a  sum- 

^M  ^ay  lo  hear  the  affidavits,  proofs,  and  allegations  of  the  parties,   or 

'Hherwise  enquire  into  the  matters  or  causes  of  complaint,  and  thereupon  to 

publish  the  election  so  complained  of,  or  to  order  a  new  election,  or  make 

scch  order  and  give  such  relief  in  the  premises  as  right  and  justice  may 

appear  to  the  said   supreme    court    to    require;  provided^    that   the    said 

sopremc  court  may,  if  the  case  shall  appear  to  require  it,  either  order  an  issue 

or  issues  to  be  made  up  in  such  manner  and   form  as  the   supreme  court 

"^ly  ^\xtx.\  in  order  to  try  the  respective  rights  of  the  parties  who  may  claim 

^^  same,  to  the  office,  or  offices,  or  franchise  in  question ;  or  may  give  leave 
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court  jurisdiction  to  enquire,  by  a  summary  proceeding,  upco 
the  application  of  any  person  aggrieved,  into  the  regularity 
and  bona  fides  of  any  corporate  election,  and  to  establish  the* 
election  complained  of,  or  to  order  a  new  one,  or  to  give 
such  other  relief  as  may  be  deemed  necessary.  The  sum- 
mary remedy  thus  afforded  is  in  one  marked  respect  superior 
to  both  the  remedy  by  information  in  the  nature  of  a  quo 
warranto  and  that  by  injunction,  in  that  the  court  is  empow- 
ered to  forthwith  order  a  new  election  in  the  event  of  setting 
aside  that  already  held.  This  statutory  remedy  seems  in 
every  way  admirably  adapted  to  the  purposes  for  which  it 
was  intended,  and  frequent  instances  of  its  enforcement  may 
be  found  in  the  New  York  reports.* 

But  until  like  remedies  shall  be  provided  in  other  states, 
or  until  legislative  ingenuity  shall  have  solved  the  double 
problem  of  a  more  effectual  prevention  and  a  speedier  cure 
of  corporate  mismanagement,  resort  must  still  be  had  to  the 
preventive  aid  of  courts  of  equity. 

J.  L.  High. 

Chicago. 


to  exhibit,  or  direct  the  attorney  general  to  exhibit,  one  or  more  informati^  i 
or  informations  in  the  nature  of  a  quo  warranto  in  the  premises."  i  N.  Y. 
Rev.  Stat.  603,  {  5;   i  N.  V.  Stat,  at  Large,  560,  \  5. 

4  See  Micklesv.  Rochester  City  Bank,  11  Paige,  118;  In  re  Mohawk  i 
Hudson  R.  Co.,  19  Wend.  135;  The  Scoharie  Valley  R.  R.  case,  12  AU 
Pr.  (N.  S.)  394;  In  re  Pioneer  Paper  Co.,  36  How.  Pr.  iii. 
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///.    REMOVAL    OF  CASES  FROM  STATE  TO 
FEDERAL  COURTS. 

In  thb  article  I  propose  to  consider  several  important 
points  of  the  law  of  removal,  as  to  which  there  is  a  difference 
of  opinion  among  eminent  jurists. 

In  United  States  Circuit  Judge  Dillon's  admirable  exposi- 
tion of  this  branch  of  federal  jurisprudence,  published  in 
the  July  number  of  this  Review  for  1876,  he  considers  that 
no  action  of  the  state  court  is  necessary  to  effect  the 
removal ;  that  the  constitutionality  of  the  act  of  1 866,  pro- 
viding for  splitting  suits  in  some  cases  (the  second  subdi- 
xision  of  section  639  of  the  Revised  Statutes),  is  "  beyond 
question,"  and  that  this  provision  was  not  repealed  by  the 
act  of  1875.  He  also  intimates  that  the  rigid  principles  of 
the  early  decisions,  as  to  the  necessity  of  the  parties  being 
exclusively  citizens  of  different  states,  ought  not  to  be 
applied  to  the  act  of  1875. 

In  the  last  number  of  the  Review  Chancellor  Cooper,  of 
Tennessee,  one  of  the  greatest  jurists  of  the  South,  came 
forward  as  the  champion  of  the  state  courts,  insisting  upon 
the  necessity  of  some  action  of  the  state  court,  parting  with 
the  jurisdiction  of  a  case,  before  that  of  the  federal  court  could 
attach;  and  contending  that,  even  under  the  act  of  1875, 
only  suits  exclusively  between  citizens  of  different  states  are 
removable.  It  is  pretty  clear  that  Chancellor  Cooper  thinks 
that  this  is  the  limit  of  the  federal  judicial  power  in  this 
regard. 

In  Cape  Girardeau  &  State  Line  Railroad  Company  v. 
Winston,  4  C.  L.  J.  127,  United  States  District  Judge  Treat 
expressed  the  opinion  that  the  splitting  provision  of  section 
639  of  the  Revised  Statutes  was  repealed  by  the  act  of  1875^ 
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but  that,  if  not,  the  provision  is  unconstitutional ;  with  refei 
-ence  to  which  utterance  Chancellor  Cooper,  gratified  at  s 
unexpected  an  ally,  remarks  that  it  is  "refreshing"  to  find  ; 
federal  judge  who  can  "plumply"  pronounce  an  act  of  Conj 
gress  unconstitutional.  i 

In  Osgood  V.  The  Chicago,  Danville  &  Vincennes  Railroad 
Company,  2  C.  L.  J.  273,  United  States  Circuit  Judge  Drunn 
mond  intimated  that  even  if  the  act  of  1875  provided  (as  wt 
shall  see  it  does)  for  the  removal  of  the  whole  suit  in  casa 
where  some  of  the  plaintiffs  have  a  common  state  citizenship 
with  some  of  the  defendants,  yet  this  would  not  necessarily^ 
involve  an  unconstitutional  result,  which  would  seenci  to  be 
the  opinion  also  of  Mr.  Justice  Bradley,  from  a  remark  made 
by  him  in  Lockhart  v.  Horn,  i  Woods  C.  C.  628. 

Other  opinions  might  be  quoted.  I  cite  these  merely  to 
indicate  the  field  of  controversy. 

I  shall  essay,  with  a  good  deal  of  confidence,  to  mainta/a 
the  following  positions : 

Firs^,  That  no  action  of  the  state  court  is  necessary  to 
effectuate  the  removal  of  a  case  therefrom  to  the  federal 
court.  ; 

Second.  That  the  question  of  removability  belongs  exclu- 
sively to  the  federal  court. 

Third,  That  the  splitting  provision  of  section  639  of  the 
Revised  Statutes  (the  act  of  1866)  is  constitutional. 

Fourth,  That  this  provision  has  not  been  repealed  by  the 
act  of  1875. 

Fifth,     That  the  judicial  power  of  the  United  States  \s 
adequate  to  remove  into  the  federal  courts  all  controversies 
between  citizens  of  different  states,  even  if  so  blended  "miti  | 
controversies  between  citizens  of  the  same  state   that,  in   \ 
order  to  get  possession  of  the  former  controversies,  the  latter  i 
must  be  dragged  along  with  them.  j 

Sixth,  That  the  act  of  1875  is  broad  enough  for  this  \ 
purpose. 

Chancellor  Cooper  complains  that,  in  the  matter  of  remov- 
als, the  federal  courts  have  shown  a  disposition  to  stretch 
their  jurisdiction,  and  to  treat  the  state  courts  with  scant 
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courtesy — as  alien  and  hostile  tribunals.  He  urges  that  the 
state  courts  are  as  much  bound  by  the  acts  of  Congress  as 
the  federal  courts,  and  are  as  little  likely  to  err  in  the  judicial 
construction  of  these  acts  as  the  "inferior"  federal  courts; 
and  that,  when  they  do  err,  they  are  equally  subject  to  the 
revision  of  the  Supreme  Court  of  the  United  States.  And 
he  repels  any  imputation  to  the  state  courts  of  an  unwill- 
ingness to  part  with  their  jurisdiction  when  a  proper  case  is 
made  out  for  removal. 

As  to  this  last  matter,  doubtless  Chancellor  Cooper  speaks 
from  his  own  clear  consciousness  of  perfect  fairness  in  such 
cases.  But  I  am  satisfied  that  generally  the  state  judges  do 
in  some  degree  inwardly  resent  the  supposed  implication  of 
attempts  to  escape  out  of  their  clutches  into  the  federal 
courts.  And  then  the  very  motive  for  giving  the  federal 
courts  jurisdiction  in  controversies  between  citizens  of  differ- 
ent states  presupposed  the  probability  of  a  state  court  bias, 
which,  if  it  existed,  would  of  course  incline  against  allow- 
ing its  object  to  escape  by  a  removal  into  the  federal  courts. 

The  federal  judge  might  have  a  general  bias  in  favor  of 
federal  power.  But  the  state  judge  would  be  as  apt  to  have 
a  general  bias  in  favor  of  state  rights.  And,  then,  the  latter 
would  lean  against  the  removal  through  the  very  bias  that 
made  the  removal  desirable,  and,  additionally,  from  being 
touched  at  the  supposed  imputation  of  unfairness  or  inferi- 
orit}'  involved  in  the  application  to  remove. 

Nor  can  I  agree  that,  aside  from  its  probably  greater  bias, 
the  state  court  is  as  little  likely  to  err  in  removal  cases  as  the 
federal.  The  state  court  generally  knows  very  little  about 
this  branch  of  jurisprudence,  while  the  federal  court  cannot 
well  help  being  familiar  with  it,  since,  as  Judge  Dillon  tells 
us,  a  lai^e  proportion  of  its  cases  reach  it  through  this  channel. 

A  single  federal  district  commonly  includes  several  state 
circuits.  A  federal  circuit  contains  several  states.  The 
United  States  circuit  judge  has  to  deal  with  removal  cases 
from  all  parts  of  his  circuit.  The  associate  justices  of  the 
United  States  Supreme  Court  are  also  circuit  judges.  The 
district  and  circuit  judges  not  only  sit  with  them,  but  are,  as  - 
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fellow  circuit  judges,  in  familiar  communication  with  them. 
Thus  the  knowledge  of  the  Supreme  Court  is  diffuscJ 
throughout  the  "inferior"  courts. 

Moreover,  it  can  hardly  be  invidious  to  say  "plumply" 
that  the  federal  circuit  judges  (I  do  not  now  include  theas^> 
ciate  justices  of  the  Supreme  Court,  who,  however,  are  also 
circuit  judges)  are  generally  far  abler  than  the  "  inferior"  state 
courts.  They  are  selected  by  a  more  rational  process  than 
the  state  judges,  except  in  one  or  two  states,  and  their 
tenure  and  compensation  command  a  higher  order  of  talentN 
The  position  of  a  United  States  circuit  judge,  in  view  of  the 
territorial  extent  of  his  jurisdiction,  the  variety  and  magni- 
tude of  the  cases  that  come  before  him  (the  very  least  mu^t 
include  $500),  the  finality  of  his  decisions  in  criminal  cases, 
and  in  civil  cases  up  to  Jl5,ooo,  is  felt  to  be  one  of  more  dig- 
nity than  even  the  chief  justiceship  of  a  state.  Compare,  or 
rather  contrast.  Judge  Emmons,  or  Judge  Dillon,  or  Judge 
Drummond,  or  Judge  Woods,  with  an  average  state  circuit 
judge.  How  often  do  we  find,  on  the  bench  of  a  state  courti 
of  original  jurisdiction,  a  profound  jurist  like  Chancellor 
Cooper,  whose  preeminent  perspicacity,  vast  erudition,  and 
amazing  power  of  dispatching  business,  rounded  out  and 
graced  by  consummate  scholarship  and  literary  attainments! 
— wonderful  had  their  acquisition  been  the  sole  labor  of  his 
life — would,  in  their  rare  and  felicitous  combination,  reflect 
lustre  upon  the  loftiest  judicial  position  of  the  nation  ? 

As  to  the  ultimate  revision  of  the  Supreme  Court,  if  onci 
must,  in  order  to  achieve  the  right  of  removal,  travel  through 
the  hierarchy  of  state  courts  away  up  thither,  he  had  about 
as  well  abandon  the  right  at  once.  That  might  have  donci 
in  the  days  of  Hilpa  and  Shallum ;  but  in  our  present  con- 
dition of  crowded  dockets,  and  with  the  span  of  existence 
reduced  to  three  score  and  ten,  it  is  wholly  inadequate. 
Besides,  in  the  shape  of  injunctions,  receiverships,  orders  o( 
sale  pendente  lite,  etc.,  the  state  court  may  do  an  immense 
deal  of  damage  before  a  finality  is  reached  admitting  of  an 
appeal.  And,  then,  it  requires  a  plethoric  pocket  for  so 
lengthy  a  litigious  peregrination. 
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Chancellor  Cooper  is  inclined  to  put  aside  the  United 
:ates  circuit  court  decisions  upon  the  question  of  remova- 
lity,  as  rulings  of  merely  coordinate  tribunals,  to  which 
,e  state  courts  owe  no  deference.  He  views  a  removal  in 
le  light  of  a  change  of  venue.  Mr.  Justice  Miller  gave 
une  countenance  to  this  analogy  in  Johnson  v.  Monell, 
Toolw.  C.  C.  399,  where  it  was  suggested  by  the  fact  that  the 
imoval  was  sought  under  the  act  of  1867 — the  "local  preju- 
ice"  act.  But  this  conception  of  the  matter  is,  in  my  judg- 
lent,  erroneous. 

"  The  right  of  removal  from  a  state  court  by  a  defendant 
ho  is  entitled  to  try  his  rights  and  assert  his  privileges  in 
le  national  forum,  is,"  says  Chancellor  Kent,  "  the  exercise 
f<7//^//fl/^  jurisdiction;  and  the  right  of  removal  of  a  cause 
aay  exist  before  or  after  judgment,  in  the  discretion  of  Con- 
gress."    I  Kent,  321  (marg.). 

"The  act  of  1875  provides  that  the  federal  court  may  issue 
I  writ  of  certiorari  to  the  state  court,  commanding  said  court 
:o  make  return  of  the  record,  etc.,  and  enforce  said  writ 
iccording  to  law." 

The  acts  of  March  2,  1833,  and  July  16,  1866,  also  pro- 
vided for  a  certiorari  to  the  state  courts,  and,  in  prosecu- 
tions of  the  character  removable  by  these  acts,  for  a  writ  of 
habeas  corpus  cum  causa. 

The  certiorari  is,  says  Bouvier,  "a  writ  issued  from  a 
superior  court,  directed  to  one  of  inferior  jurisdiction,  com- 
manding the  latter  to  certify  and  return  to  the  former  the 
record  in  the  particular  case." 

The  truth  is  that,  while  in  relation  to  the  Supreme  Court, 
the  United  States  circuit  courts  are  "  inferior "  courts,  and 
while,  in  certain  aspects,  they  are  coordinate  in  dignity  with 
the  state  courts  of  original  jurisdiction,  yet  in  relation  to  the 
latter  they  are  superior  as  to  removals  from  these  to  them- 
selves. The  federal,  although  limited,  is  the  superior  judicial 
power,  since  it  belongs  to  it  to  trace  its  own  limitations. 

It  will  be  expedient,  before  proceeding  to  the  actual  pro- 
visions of  the  removal  acts,  to  consider  briefly  the  compass 
of  the  federal  judicial  power  as  to  cases  within  its  scope. 


Digitized.by  VjjOOQ  IC 


232  REMOVAL   OF  CASES. 

In  Martin  v.  Hunter,  i  Wheat.  338,  the  Supreme  Coif. 
declared  that,  "  in  all  the  cases  to  which  the  judicial  power* 
of  the  United  States  extended,  they  might  rightfully  \tst 
exclusive  jurisdiction  in  their  own  courts."  Also,  that  the 
judicial  power,  being  delegated  in  the  most  general  tenns, 
might  be  exercised  undj^r  every  variety  of  form  of  appellaiE 
or  original  jurisdiction.  Also,  that  the  exercise  of  appellate 
jurisdiction  was  not  limited  to  the  Supreme  Court,  but  tha: 
Congress  might  create  a  succession  of  inferior  tribunals,  in 
each  of  which  it  might  vest  appellate  as  well  as  original 
jurisdiction.  See,  also.  Railway  Co.  v.  Whitton,  13  Wail. 
288;  2  Story  on  Const.  §  1732;  i  Kent,  318-320  (mai^.). 

Now,  the  judicial  power  extends  to  "controversies  bet^^eeu 
citizens  of  different  states."  These  controversies,  then, 
might  be  confined  to  the  federal  courts.  But  it  is,  of  course, 
competent  to  leave  a  concurrent  jurisdiction  over  them  n 
the  state  courts,  subject  to  be  withdrawn  by  the  federal 
courts  at  any  stage,  and  in  any  manner — e,  g,,  by  a  simpiij 
motion  in  the  state  court,  or  by  filing  there  a  petition  an(j 
bond. 

Of  course,  only  proper  cases  may  be  made  thus  removabk 
and  it  requires  judicial  action  to  decide  what  cases  have,  anJ 
what  have  not,  been  made  removable.  But  the  questioJ 
whether  a  given  case  be  removable  under  an  act  of  Congresv 
and  the  further  question  whether  the  act  be  constitution^ 
are  federal  questions  embraced  in  another  category  of  juri^ 
diction — that  of  cases  arising  under  the  constitution,  lai*.* 
and  treaties  of  the  United  States.  These  questions  also 
then,  may  be  confined  to  the  federal  courts.  Ultimate  aui 
exclusive  jurisdiction  over  them  may  be  vested  in  the  Uniteii 
States  circuit  courts ;  or  their  decisions  may  be  subjected  li 
the  revision  of  the  Supreme  Court;  or,  in  cases  involvings 
given  amount  (say  upwards  of  Jl5,ooo),  they  maybe  subjects 
to  revision,  and  be  made  final  in  cases  involving  less. 

Of  course,  the  circuit  courts  mighty  in  this  event,  draw  ti 
themselves  jurisdiction  of  all  cases  involving  less  thai 
lis, 000;  that  is,  this  is  logically  conceivable,  just  as  it  is  fi 
conceivable   that   the    Supreme   Court   might   now,  by  it 
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lecisions,  extend  federal  jurisdiction  over  the  whole  field  of 
urisprudence.  Any  limited  jurisdiction,  with  jurisdiction  of 
lie  question  of  its  own  jurisdiction,  may  transgress  the  limits 
It  pleasure.  Mr.  Calhoun  pressed  this  argument  ad  nauseam 
kgainst  all  ultimate  federal  jurisdiction  as  to  federal  power. 
But  the  line  between  federal  and  state  power  must  be  drawn 
iither  by  a  federal  or  a  state  hand,  and  either  might  take  the 
wrhole  field  to  itself  and  leave  the  other  nothing.  The  safer 
ind  only  practicable  alternative  was  to  give  the  federal 
luthority  the  right  to  determine  as  to  its  own  limitations. 

The  judicial  power,  I  repeat,  was  so  conferred  that,  in  the 
listribution  of  it,  Congress  might  bestow  exclusive  and  ulti- 
mate jurisdiction  of  any  class  of  cases  within  the  power  on 
my  grade  of  courts,  including,  of  course,  the  question  of 
their  own  jurisdiction. 

All  this  is  fundamental ;  but,  in  entering  upon  the  discus- 
sion of  vexed  questions,  nothing  is  so  clarifying  as  a  review 
of  familiar  fundamental  principles. 

I.  Chancellor  Cooper  holds  that  the  state  court  must  per- 
form some  act,  after  a  petition  and  bond  for  removal  have  been 
filed,  before  its  jurisdiction  ceases  and  that  of  the  federal 
court  attaches.  He  says:  "The  jurisdiction  of  the  United 
States  court  cannot  attach  until  the  jurisdiction  of  the  state 
court  has  terminated,  and  that  can  only  be  when  the  state 
court  has  acted  upon  the  application.  This  was  the  uniform 
practice  under  the  act  of  1789." 

This  act  provided  that,  upon  the  filing  of  the  petition 
and  bond,  "  it  shall  then  be  the  duty  of  the  state  court  to 
accept  the  surety,  and  proceed  no  further  in  the  cause." 

The  language  of  the  act  of  1875  is  that  "it  shall  be  the 
duty  of  the  state  court  to  accept  said  petition  and  bond,  and 
proceed  no  further  in  such  suit." 

Now,  if  the  state  court  has  judicially  to  determine  any- 
thing  before  there  can  be  a  removal,  it  may  determine  this 
adversely  to  the  removal.  In  this  case  its  erroneous  deter- 
mination, and  consequent  denial  of  the  removal,  would  be 
simply  error,  subject,  like  other  error,  to  reversal,  but  the 
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action  of  the  court  subsequent  to  the  error  would  not  be 
void.  But  the  action  of  the  state  court  subsequent  to  the  i 
application  to  remove  has  been  emphatically  settled  to  be. 
not  merely  erroneous,  but  absolutely  void. 

In  Gordon  v.  Longest,  i6  Pet.  97,  the  suit  was  commenced  | 
in  a  Kentucky  state  court,  which,  not  satisfied  that  the  amount 
involved  was  as  much  as  ^500,  refused  the  application  to 
remove,  and  proceeded  with  the  case.  The  Supreme  Court, 
after  stating  that  no  objection  could  be  made  to  the  form  of 
the  application,  nor  to  the  facts  on  which  it  was  founded,  and 
that  it  was  the  duty  of  the  state  court  to  proceed  no  further, 
added :  **And  every  step  subsequently  taken  in  the  exercise  cf 
a  jurisdiction  in  the  case  was  coram  non  judice." 

*' Coram  non  judice''  says  Bouvier,  "is  said  of  those  acb 
of  a  court  which  has  no  jurisdiction  over  the  person,  the 
cause,  or  the  process." 

In  Insurance  Co.  v.  Dunn,  19  Wall.  214,  this  view  of  the 
matter  was  reiterated.  It  was  there  suggested  that  the  com- 
pany had  consented  to  the  jurisdiction  of  the  state  court  after 
the  denial  of  the  removal,  but  the  Supreme  Court  said :  "The 
maxim  that  consent  cannot  give  jurisdiction  ^^^\\^A^\^  full 
force.    Gordon  v.  Longest  is  exactly  in  point,  and  conclusive." 

Gordon  v.  Longest  is  applied  to  the  same  effect  in  Stevens 
V.  Phoenix  Insurance  Co.,  41  N.  Y.  154;  Holden  v.  Putnam 
Fire  Insurance  Co.,  46  N.  Y.  4 ;  and  Bell  v.  Dix,  49  N.  Y. 
237.  In  the  last  case  it  was  declared  that  "the  question 
of  jurisdiction  must  be  decided  by  the  [United  States]  circuit 
court  itself." 

In  Insurance  Co.  v.  Morse,  20  Wall.  454,  the  court  said: 
**  In  the  case  recently  decided  in  this  court,  of  Insurance 
Co.  V.  Dunn,  it  was  held  that  no  power  of  action  thercafur 
remained  to  the  state  courts  and  every  question,  necessarily 
including  that  of  its  own  jurisdiction,  must  be  decided 
in  the  federal  court." 

In  Shaft  V.  The  Phoenix  Life  Insurance  Co.,  December 
19,  1876  (6  Ins.  L.  J.  75),  the  Court  of  Appeals  of  New 
York  said :  "  If  the  proceedings  are  regular,  and  strictiy  in 
accordance  with  the  act  of  Congress,  the  state  court  is,  ipso 
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facto^  ousted  of  jurisdiction,  and,  whether  the  order  of 
removal  is  granted  or  denied  by  the  state  court,  all  further 
proceedings  therein  are  coram  non  judice^  and  void." 

Surely  these  authorities  are  conclusive.  I  abstain  from 
citing  any  United  States  circuit  court  decisions. 

The  following  circumstance  alone  seems  to  me  demonstra- 
tive of  the  view  of  Congress.  Under  all  the  removal  acts 
prior  to  that  of  1875,  no  matter  when  the  petition  and  bond 
are  filed  in  the  state  court — even  if  the  very  day  before  the 
session  of  the  federal  court — still,  the  transcript  of  the  case 
has  to  be  filed  in  the  federal  court  on  the  very  first  day  of 
its  next  term ;  and  thereupon  this  court  has  to  proceed  in 
the  case  as  if  originally  brought  there.  The  act  of  1875 
gives  twenty  days,  in  any  event,  to  procure  and  file  the 
transcript,  although  this  time  may  project  into  the  term  of 
the  federal  court.  It  was,  of  course,  obvious  to  Congress 
that  the  state  courts  throughout  a  federal  district  would 
not  be  always  in  session,  and  that  applications  to  remove 
might  frequently  be  made  only  a  few  days  before  the 
meeting  of  the  federal  court,  and  when  there  would  be  no 
session  of  the  state  court  to  act  upon  the  matter. 

Again,  the  act  of  1875  provides  for  a  certiorari  to  the  state 
court  "  commanding  said  court  to  make  return  of  the  record 
in  any  cause  removed  as  aforesaid."  It  certainly  did  not 
occur  to  Congress  that  the  certiorari  to  bring  up  the  record 
could  be  necessary  where  the  state  court  had  consented  to  the 
removal.  And,  then,  the  cause  is  mentioned  as  "  removed," 
though  a  certiorari  be  needed  to  bring  up  the  record ;  that 
is,  as  having  already  been  remoyed,  without  the  action  of  the 
state  court  in  obedience  to  the  certiorari^  and,  of  course, 
without  its  having  consented  to  the  removal,  x 

Again,  provision  is  made  by  the  act  of  1875  for  the  indict- 
ment of  the  state  court  clerk  if  he  should  decline  to  furnish 
copy  of  the  transcript.  But  what  good  would  the  transcript 
do  if  the  consent  of  the  state  court  were  necessary  for  the 
removal,  and  it  were  refused?  Why  indict  the  clerk  for 
withholding  what  would  be  useless  if  furnished  ?  And  if  the 
state  court  consented  to  the  removal,  the  indictment  could 
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not  be  necessary,  as  then  the  court  would  make  its  clerk 
furnish  the  transcript. 

Again,  the  lasf  part  of  section  7,  of  the  act  of  1875,  con- 
templates proceedings  in  the  federal  court  in  certain  cases 
where  the  steps  to  remove  have  been  taken,  but  no  state 
court  consent  has  been  given,  and  no  transcript  has  been 
obtained. 

Chancellor  Cooper's  sole  reliance  in  support  of  his  position^ 
as  to  the  necessity  of  state  court  action  to  effectuate  the 
removal,  is  upon  the  italicised  portion  of  the  following  quo- 
tation from  the  opinion  of  Mr.  Chief  Justice  Waite,  in  Railway 
Co.  V.  Ramsey,  22  Wall.  328 : 

"To  obtain  the  transfer  of  a  suit,  the  party  desiring  it 
must  file  in  the  state  court  a  petition  therefor,  and  tender 
the  required  security.  Such  a  petition  must  state  facts 
sufficient  to  entitle  him  to  have  the  transfer  made.  This 
cannot  be  done  without  showing  that  the  circuit  court 
would  have  jurisdiction  of  the  suit  when  transferred-  The 
one  necessarily  includes  the  other.  If^  upon  the  hearing 
of  the  petition^  it  is  sustained  by  the  proof ,  the  state  court  can 
proceed  no  further.  It  has  no  discretion,  and  is  compelled 
to  permit  the  transfer  to  be  made.  The  petitioning  party 
is  then  required  to  file  in  the  circuit  court  copies  of  the 
process,  and  of  all  pleadings,  depositions,  testimony,  and 
other  proceedings  in  the  state  court.  This  includes  tfu 
proceedings  by  which  the  transfer  was  effected^  and  these,  as 
has  been  seen,  must  show  the  facts  necessary  to  give  the 
circuit  court  jurisdiction." 

"  This  language,"  says  Chancellor  Cooper,  "  unquestion- 
ably recognizes,  not  merely  the  right  of  the  state  court  to 
act  upon  the  application,  but  the  necessity  of  its  action." 

The  case  was  this:  The  suit  was  removed  from  a  state 
court  in  Chicago,  and  the  papers  were  burned  in  the  great 
fire.  Thereupon  the  parties  filed  an  agreement  that  the 
transfer  had  been  made  "  according  to  the  statutes  in  such 
case  provided,"  and  leave  was  given  to  supply  the  pleadings. 
The  plaintiff  obtained  a  verdict,  whereupon  the  defendant 
moved  in  arrest  of  judgment    upon  the  ground   that  the 
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pleadings  did  not  contain  jurisdictional  averments.  They 
needed  not  to  contain  such  averments.  Pleadings  in  state 
courts  do  not  ordinarily  contain  federal  court  jurisdic- 
tional averments.  These,  in  removed  cases,  are  contained 
in  the  petition  for  removal.  And  here  the  parties  had 
agreed  that  the  case  was  properly  removed ;  in  other 
words,  that  the  destroyed  petition  had  contained  the  neces- 
sar>'  averments.  The  court  decided  simply  that,  from  the 
agreement  of  the  parties,  it  must  be  taken  that  the  petition 
had  contained  proper  jurisdictional  averments.  This  was 
not  presumed  from  the  consent  of  the  state  judge  to  the 
removal,  but  from  the  agreement  of  the  parties  in  the  federal 
court 

The  quoted  part  of  the  opinion  of  the  chief  justice  was 
a  superfluous  excrescence,  not  a  "ruling,"  as  Chancellor 
Cooper  denominates  it. 

Chancellor  Cooper  understands  the  language,  "if  upon 
the  hearing  of  the  petition  it  \s  sustained  by  the  proof,  the 
state  court  can  proceed  no  further,"  to  imply  that  there  is  to 
be  a  hearing  of  the  petition  upon  proof;  and  that,  if  the  peti- 
tion is  not  sustained  by  the  proof,  then  the  state  court  can 
proceed  further. 

Is  it  imagined  that  if  A  sue  B  in  a  state  court,  and  B  file 
a  petition  for  removal,  accompanied  by  a  proper  bond,  A 
may  controvert  the  jurisdictional  averments  of  the  petition, 
and  thereupon  the  state  court  must  hear  the  application  upon 
the  petition  and  the  proof  adduced  ?  If  so,  then  the  denial 
of  the  removal,  upon  the  ground  that  the  petition  was  not 
sustained,  could  at  most  only  be  error ;  whereas  we  have 
seen  that  any  proceedings  of  the  state  court  subsequent  to 
the  filing  of  the  petition  and  bond  are,  not  only  erroneous, 
but  coram  non  judice,  and  wholly  void. 

All  that  the  chief  justice  meant  by  the  petition'being  sus- 
tained by  the  proof  was,  I  take  it,  that  it  must  not  be  falsi- 
fied by  the  pleadings  when  taken  in  connection  with  it.  As, 
for  example,  if  the  petition  alleged  that  the^amount  in  con- 
troversy was  more  than  ^500,  and  the  very  declaration  itself 
claimed  only  ^250;  or,  the  petition  alleged  that  the  parties 
claimed  under  grants  of  different  states,  and  the  pleadings 
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showed  that  they  both  claimed  under  grants  of  the  same  state, 
or  that  no  grant  whatever  was  involved ;  or,  the  petition  alleged 
that  the  application  was  made  at  the  first  term  at  which  the 
case  could  have  been  tried,  and  the  record  showed  that  the 
application  was  several  terms  too  late.  Other  equally  plain 
cases  may  readily  be  imagined. 

Of  course  something  must  be  done  by  the  state  court  It 
must  see  that  a  petition  and  bond  have  actually  been  filed; 
it  must  see  that  a  case  has  been  stated  that  is  within  the  act 
under  which  the  removal  is  sought.  And  when  the  petition 
and  the  pleadings  are  taken  together,  the  former  must  not  be 
falsified  on  the  very  face  of  the  record.  But  this  is  all.  The 
state  court  must  not  go  outside  of  the  petition  and  plead- 
ings. If  these,  taken  together,  make  up  a  prima  facie  case, 
the  state  court  must  *' proceed  no  further.'* 

II.  Whether  the  case  be  actually,  as  well  as  apparently, 
within  the  jurisdiction  of  the  federal  court,  is  a  question  for 
that  court.  The  jurisdictional  averments  of  the  petition  must 
be  contested  there,  as  similar  averments  must  be  in  suits 
commenced  there  originally. 

We  have  seen  that,  upon  the  filing  of  the  petition  and 
bond  for  removal,  the  state  court  is  required,  not  to  make  an 
order  of  removal,  but  to  proceed  no  further ;  and  that  there- 
upon, no  matter  when  these  were  filed,  the  record  must  be 
filed  in  the  federal  court  on  the  first  day,  or  in  any  event 
within  twenty  days  from  the  first  day,  of  its  next  term. 
Thereupon  that  court  is  expressly  required  to  proceed  with 
the  case  as  if  it  had  been  originally  commenced  there.  Its 
assumption  of  jurisdiction  is  not  conditioned  upon  any  pre- 
vious action  of  the  state  court  parting  with  jurisdiction.  The 
bond  required  by  the  act  of  1875  provides  for  the  payment  of 
'^  all  costs  that  may  be  awarded  by  the  said  circuit  court  if  said 
court  shall  hold  that  such  suit  was  wrongfully  or  improperly 
removed  thereto."  The  federal  court  may  issue  a  certiorari 
compelling  the  state  court  to  send  up  the  record.  The  fed- 
eral court  is  to  remand  if  the  case  was  not  a  proper  one  for 
removal. 

Unquestionably  the  federal  court  is  obliged  to  deal  with 
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he  question  of  removability — that  is,  with  the  question  of 
ts  own  jurisdiction.  If  it  improperly  remanded,  a  man- 
lamus  was  the  remedy  to  compel  it  to  take  the  case,  until 
cction  5  of  the  act  of  1875  gave  an  appeal  from  an  order  to 
emand,  irrespectively  of  the  amount  involved.  Railway  Co. 
\  Wiswall,  23  Wall.  507. 

Now,  may  the  state  court  independently  consider  the 
luestion  of  the  federal  court's  jurisdiction?  After  the 
ederal  court  has  taken  the  case  and  disposed  of  it — finally^ 
00,  if  the  amount  involved  was  less  than  |l5,ooo — may  the 
itate  court  hold  that  it  was  not  removable,  and  dispose  of  it 
)ver  again,  perhaps  differently  ?  Thus  the  two  courts  might, 
n  an  equity  case,  decree  affirmatively  and  injunctively  con- 
larivvise,  each  commanding  and  forbidding  what  the  other 
forbids  and  commands !  An  ultimate  appeal  from  the  state 
:ourt  decree  to  the  Supreme  Court  of  the  United  States 
might  in  some  cases  cure  the  snarl,  but  this  appeal  could 
be  taken  only  by  the  party  denied  the  removal,  and  possibly 
be  might  be  the  party  that  succeeded  on  the  merits  in  the 
state  court,  in  which  case  he  would  not  appeal ;  and  if,  as 
most  likely,  he  were  the  successful  party  in  the  federal  court, 
uid  he  appealed  from  the  state  court  decree,  still,  if  the 
Supreme  Court  of  the  United  States  affirmed  that  decree, 
the  snari  would  revive,  for  the  federal  court  decree  could  not 
be  got  rid  of  by  the  other  party. 

Chancellor  Cooper  sees  the  snarl,  and  solves  it  by  reversing 
the  whole  machinery,  and  making  it  the  duty  of  the  federal 
court  to  decline  jurisdiction  until  the  state  court  chooses  to 
part  with  it  Upon  this  idea,  what  becomes  of  the  doctrine 
of  Gordon  v.  Longest  ?  Why  was  the  transcript  required  to 
be  filed  in  the  federal  court,  irrespectively  of  previous  state 
court  action  ?     Why  was  the  certiorari  provided  for  ? 

The  solicitude  of  the  law  is  for  the  federal  court  to  take 
jurisdiction.  Hence,  as  has  already  been  noted,  section  5  of 
the  act  of  1875  gives  an  appeal,  irrespectively  of  the  amount 
involved,  from  an  order  to  remand.  But  an  erroneous 
assumption  of  jurisdiction  is  left  within  the  general  provision 
requiring  upwards  of  ^5,000  for  an  appeal. 

Even  if  the  state  court  regard  the  removal  as  proper,  yet 
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if  the  case  be  remanded,  it  will  take  it  back.  Jenkins 
Switzer,  Supreme  Court  of  Pennsylvania,  7  Pitt.  Leg.  Jour. 
The  proper  tribunal  will  have  decided  the  question,  even 
erroneously. 

We  have  seen  that  it  is  perfectly  competent  for  Congre 
to  vest  in  the  circuit  courts  exclusive  and  ultimate  jurisdi 
tion  of  the  question  of  their  own  jurisdiction.  Their  decisior 
however,  against  their  own  jurisdiction  in  removal  cases  hai 
been  made  reviewable  in  all  cases.  Their  decisions  in  fan 
of  their  own  jurisdiction  are  reviewable  only  in  cases  invoh 
ing  more  than  ^5,000. 

In  Bell  V.  Dix,  49  N.  Y.  237,  as  previously  in  Illius  y 
Railroad  Co.,  13  N.  Y.  598,  it  was  expressly  declared  tha 
"the  question  of  jurisdiction  must  be  decided  by  the  [Unite 
States]  circuit  court  itself." 

In  Insurance  Co.  v.  Morse,  20  Wall.  454,  which  is  perfectl; 
conclusive  of  the  matter,  the  court  said:  "In  the  czsi 
recently  decided  in  this  court,  of  Insurance  Co.  v.  Dunn,  i 
was  held  that  no  power  of  action  thereafter  remained  to  th( 
state  court,  and  every  question  necessarily  including  that  0, 
its  07vn  jurisdiction  must  be  decided  in  the  federal  court." 

The  position  that  the  question  of  removability  is  for  the 
federal  court  is  really  only  another  aspect  of  the  position 
that  no  action  of  the  state  court  is  requisite  to  effectuate  the 
removal.  The  federal  court  finds  in  its  hands  a  transcript 
from  the  state  court,  which  may  have  come  there  without  any 
action  of  that  court.  It  is  expressly  commanded  to  proceed 
with  the  case  as  if  originally  commenced  there.  It  cannot 
proceed  a  step  without  impliedly  asserting  its  own  jurisdic- 
tion. Of  course,  then,  it  must  pass  upon  its  own  jurisdiction. 
It  would  be  highly  anomalous  if  the  state  court  might  pass 
independently  upon  the  jurisdiction  of  the  federal  court.  It 
is  the  duty  of  the  state  court,  upon  an  application  to  remove, 
to  halt  until  the  question  of  removability  has  been  determined 
by  the  federal  court.  If  that  court  assume  jurisdiction,  even 
erroneously,  still  that  is  a  valid  determination  of  the  question, 
and  a  final  one,  too,  unless  the  amount  involved  exceed 
55,000. 
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III.  The  constitution  extends  the  judicial  power  to  con- 
roversies — that  is,  all  controversies — between  (it  does  not 
ay  exclusively)  citizens  of  different  states.  It  does  not  say 
'suits/'  but  "controversies."  The  two  words  are  not 
lynonymous.  One  suit  may  contain  a  dozen  separate  and 
iDconnected  controversies.  And  where  there  is  only  one 
rontroversy  there  may  be  necessary  parties  to  the  suit  who 
ire  not  parties  to  its  controversy.  Such  a  suit  was  Gardner 
:.  Brown,  2 1  Wall.  36,  where  a  bill  to  foreclose  a  deed  of 
trust  was  filed  by  the  creditor  against  the  debtor  and  the 
trustee.  The  trustee  was  a  necessary  party  to  the  "suit," 
but  was  no  party  to  its  "  controversy." 

It  is  obvious  that  frequently  a  controversy  is  easily 
separable  from  the  rest  of  the  suit.  Under  the  liberal  prac- 
tice in  Tennessee,  permitting  a  large  amount  of  multifarious- 
ness in  equity,  frequently  even  several  really  distinct  suits 
are  blended  into  one.  Such  a  suit  might  easily,  and  often 
adv'antageously,  be  split  into  its  component  parts,  and  these 
tried  separately.  I  remember  one  suit — brought  by  the  city 
of  Nashville  immediately  after  a  change  in  the  municipal 
administration,  against  nearly  everybody  who  had  ever  had 
any  transactions  with  the  two  preceding  hostile  administra- 
tions, charging  fraud,  want  of  authority,  etc. — where  it  was 
found  absolutely  necessary  to  split  the  suit  into  four  parts,  to 
be  separately  disposed  of.  Here,  perhaps,  a  thousand  sepa- 
rate and  distinct  controversies  were  involved.  The  Schuyler 
Fraud  Case  (34  N.  Y.  30),  where  there  were  several  hundred 
defendants,  furnishes  another  striking  illustration. 

Let  us,  for  the  sake  of  argument,  here  concede  to  the 
strict  constructionists — what,  nevertheless,  I  shall  strenuously 
controvert — that  the  controversies  within  the  federal  judicial 
power  are  only  those  exclusively  between  citizens  of  other 
states;  yet,  at  least,  the  judicial  power  must  not  be  cheated 
out  of  these. 

If  the  judicial  power  extended  only  to  suits  exclusively 
between  citizens  of  different  states,  it  would  be  of  but  little 
value,  since,  especially  where  the  local  jurisprudence  tolerates 
almost  unlimited  multifariousness,  a  little  ingenuity  in  joining 
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causes  of  action,  or  parties,  might  almost  always  elude  the 
jurisdiction — unless,  indeed,  a  component  suit  might  be  evis- 
cerated from  the  composite  suit  in  which  it  was  included      i 

In  the  very  class  of  cases  where  non-residents  most  need 
an  impartial  inUrstatc  tribunal  as  a  refuge  from  local  preju- 
dice— ^actions  oi  tort — the  jurisdiction  could  absolutely  always  | 
be  evaded  by  the  simple  process  of  joining,  with  the  non- 
resident defendants,  citizens  of  the  plaintiff's  own  state. 
It  never  could  be  ascertained,  except  by  the  trial  itself,  that 
these  were  merely  nominal  and  collusive  parties. 

The  federal  judicial  power  should,  of  course,  interfere  with  I 
the  state  courts  just  as  little  as  possible,  consistently  with  the 
attainment  of  its  own  proper  ends.  So  that,  had  it  the 
choice,  whenever  a  separable  controversy  wholly  between 
citizens  of  different  states  is  embraced  in  a  suit  ia  a  state  I 
court  not  wholly  between  such  citizens,  either  to  disengage  | 
and  appropriate  the  mere  controversy,  or  to  take  the  whole 
suit  in  order  to  get  the  controversy,  it  is  clear  that  it  ought, 
in  such  a  case,  to  be  content  with  the  mere  controversy,  and 
to  leave  the  non-federal  residue  of  the  suit  in  the  state  coun. 

Now,  this  is  the  scope  of  a  splitting  provision,  which  isl 
obviously  a  necessary  feature  in  any  complete  removal  scheme: 
where  a  suit  not  exclusively  between  citizens  of  different 
states  embraces  a  controversy  that  is  so,  and  that  is  separa- 
ble,  and  can  be  fully  determined  as  between  its  parties,  to 
eviscerate  this  federal  controversy  for  the  federal  court. 

The  actual  provision  of  sub-section- 2,  section  639,  Revised 
Statutes  (the  act  of  1866),  is  a  special  case  embraced  within 
this  general  idea. 

There  is  no  difficulty  in  splitting  a  suit.  When  some 
defendants  appeal  from  a  decree,  leaving  it  in  force  as  to 
the  rest,  the  appellate  court  hears  the  case  thus  split  as  to 
its  parties. 

When  the  Supreme  Court  of  the  United  States  hears  a 
case  that  is  there  by  writ  of  error  to  the  highest  court  of 
a  state,  it  considers  only  the  federal  questions  that  were 
decided  adversely  to  the  appellant — that  is,  it  entertains  the 
case  split  as  to  its  questions. 
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WThere  the  local  state  practice  allows  the  proper  subject- 
itter  of  law  and  equity  to  be  blended  in  one  suit,  and  this 
removed  into  the  federal  court,  it  has  to  be  thereupon 
lit  and  divided  between  the  two  sides  of  the  court. 
The  constitution  is  not  to  be  balked  as  to  one  of  its 
portant  objects  by  so  trifling  an  obstacle  as  the  splitting 
a  lawsuit. 

If  the  judicial  power  is  entitled  to  every  controversy  exclu- 
rely  between  citizens  of  different  states,  it  cannot  be  cir- 
mvented  by  the  liberality  of  the  local  practice,  allowing 
ch controversies  to  be  combined  with  others;  or  by  the 
jenuity  of  the  plaintiff,  joining  other  parties  who,  while 
't  merely  nominal  parties,  are  not  really  parties  to  the  con- 
)versy. 

Unless  "controversies"  is  synonymous  with  "suits,"  the 
tponents  of  the  splitting  provision  have  no  ground  to  stand 
L  But  a  simple  inspection  of  the  constitutional  grant  will 
ffice  to  show  that  the  word  "  controversies  "  was  advisedly 
lected  as  contradistinguished  from  "cases" — -  /.  e,,  suits. 
Art  III,  sec.  2:  "The  judicial  power  shall  extend  to  alL 
t&'J  in  law  or  equity  arising  under  this  Constitution,  etc. ; 
all  cases  affecting  ambassadors,  etc. ;  to  all  cases  of  admi- 
lity  and  maritime  jurisdiction ;  to  controversies  to  which  the 
nited  States  shall  be  a  party ;  to  controversies  between  two 
'  more  states ;  between  a  state  and  citizens  of  another  state ; 
Jtween  citizens  of  different  states,  etc." 
Any  of  these  controversies  might  or  might  not  include  the 
hole  suit  It  was  intended  to  avoid  having  to  take  the 
hole  suit,  when  not  necessary,  for  the  purpose  of  reaching 
le  controversy. 

To  sum  up,  the  constitution  says  "  controversies,"  and  must 
c  taken  to  mean  what  it  says ;  and  its  obvious  discrimina- 
on  between  "  cases  "  and  "  controversies  "  puts  it  beyond 
uestion  that  "cases"  means  cases,  and  "controversies" 
leans  controversies;  and,  then,  to  make  "controversies" 
lean  "cases"  (and  to  interpolate  exclusively)  defeats  the 
»y  aim  of  the  constitution. 
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IV.  There  is  no  ground  for  supposing  that  the  act  of  i 
repealed  the  splitting  provision  of  the  act  of  1 866.  The 
of  1875  repeals  expressly  what  is  in  conflict  with  itself.  1 
repeal  would  have  resulted  anyhow,  from  the  fact  of  confi 
without  the  express  provision.     It  would  seem,   then,  t 

'**expressio  tmius  est  exclusio  alterius** — that  the    express 
must  be  taken  to  mean  that  ortly  conflicting  provisions 
repealed. 

The  doctrine  as  to  repeals  is  thus  clearly  laid  down| 
Wood  V.  The  United  States,  16  Pet.  363  :  "  It  is  not  suflicii 
to  establish  that  subsequent  laws  cover  some,  or  even  all,i 
the  cases  provided  by  it  (the  previous  statute) ;  for  they  m 
be  merely  affirmative,  or  cumulative,  or  auxiliary.  But  thj 
must  be  a  positive  repugnancy  between  the  provisions  of  t| 
new  law  and  those  of  the  old,  and  even  then  the  old  lawl 
repealed  by  implication  only  pro  tanto^  to  the  extent  of  tl 
repugnancy." 

Now,  there  is  certainly  no  repugnancy  between  a  statu 
that  provides  for  the  removal  in  some  cases  of  merely  tf 
federal  controversy  of  a  suit,  and  another  that  provides  onl 
for  the  removal  of  the  entire  suit.  The  two  are  harmoniot 
complemental  parts  of  one  scheme. 

Nor  can  it  be  urged  that  the  act  of  1875  has  repealed  ti 
splitting  provision  by  substantially  reenacting  it,  since  th 
act  of  1875  contains  no  such  splitting  provision. 

V.  But  in  innumerable  cases  a  controversy  between  citi 
zens  of  different  states  is  so  inextricably  blended  with  contro 
versies  between  citizens  of  the  same  state,  that,  in  order  tc 
get  complete  control  of  the  former,  the  latter  must  be  takeii 
along  with  it.  What  is  the  judicial  power  to  do  in  such  a 
case  ?  Is  it  to  forego  grasping  the  controversy  betH*^^^ 
citizens  of  different  states,  or  is  it  to  take  the  whole  apple  in 
order  to  get  the  inseparable  core  to  which  it  is  entitled? 

It  has  frequently  happened,  even  under  the  straight-laced| 
regime  of  the  old  jurisdictional  provisions,  that  the  federal 
'Courts   have   found   it  impossible   to   do    justice    in  cases 
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ginally  brought  exclusively  between  citizens  of  difierent 
tes,  without  letting  in  parties  irrespectively  of  citizenship, 
d  settling  incidental  controversies  between  citizens  of  the 
ne  state. 

To  meet  this  difficulty,  what  is  known  as  the  ancillary  or 
xiliaty  jurisdiction  was  invented  by  the  Supreme  Court. 

Freeman  v.  Howe,  24  How.  460,  Mr.  Justice  Nelson 
us  explains  it :  "  The  principle  is,  that  a  bill  filed  on  the 
[uity  side  of  the  court  to  restrain  or  regulate  judgments  or 
its  at  law  in  the  same  court,  and  thereby  prevent  injustice, 
aa  inequitable  advantage  under  mesne  or  final  process,  is 
>t  an  original  suit,  but  ancillary  and  dependent,  supplement 
ir\'  merely  to  the  original  suit,  out  of  which  it  has  arisen, 
ad  is  maintained  without  reference  to  the  citizenship  of  the 
artia'*  He  adds  that  ''anjy  party  may  file  the  bill  (whether 
part)' to  the  original  suit  or  not)  whose  interests  are  affected 
y  the  suit  at  law." 
Mr.  Justice  Miller  also  explains  the  doctrine  in  Peay  v. 
khenck,  Woolw.  183,  which,  however,  presented  only  a 
restricted  case  for  its  application. 

The  proceeding  is  required  to  be  upon  the  equity  side  of 
the  court,  which  can  with  greater  facility  connive  at  irregu- 
iarit)'  of  form  for  the  purpose  of  reaching  substantial  justice, 
and  it  is  christened  ancillary,  and  tolerated  under  the  aspect 
jf  a  mere  dependent  graft  upon  the  stem  of  an  already  sub- 
sifting  suit  regular  in  form ;  but,  wink  as  hard  as  we  may,  we 
cannot  help  seeing  that  it  is  wholly  indefensible  if  the  judi- 
cial power  extends  only  to  controversies  exclusively  between 
citizens  of  different  states.  It  is  in  its  essence  a  non-federal 
fringe  upon  the  garment  of  federal  jurisdiction. 

In  upholding  the  ancillary  jurisdiction  irrespectively  of 
citizenship,  the  Supreme  Court  stand  committed  to  the  rejec- 
tion of  the  word  "  exclusively  "  from  the  construction  of  the 
judicial  power  over  controversies  between  citizens  of  different 
states.  The  word  is  not  in  the  grant.  It  requires  construc- 
tion to  interpolate  it.  This  construction,  besides  being  an 
vinwarrantable  addition,  would  make  the  full  exercise  of  the 
power  impracticable.     And,  as  we  have  seen,  it  has  been . 
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impliedly  negatived  by  the  Supreme  Court,  and  the  neces^ 
incidental  power  covertly  assumed. 

Now,  why  not  exercise  precisely  the  same  amount  of  jura 
diction,  over  precisely  the  same  subject-matter  and  partis 
in  a  straightforward  way — at  least  in  equity  cases — by  cor 
bining  into  one  bill  both  the  original  and  ancillary  bills,  e\'d 
if  this  do  import  into  the  comprehensive  suit  the  same  com 
mon  state  citizenship  of  some  complainants  and  defendant 
that  is  allowable  in  the  ancillary  bill.  Certainly,  this  mui 
be  just  as  unobjectionable  as  the  double  proceeding.  Coij 
stitutional  limitations  are  not  to  be  eluded  by  mere  fonna 
devices  of  double  proceedings. 

The  substance  of  the  matter  is,  that  if  the  judicial  po^t 

■  could  extend  only  to  controversies  excluswely  between  citi 
zens  of  different  states,  the  ancillary  jurisdiction,  irrespec 
tively  of  citizenship,  could  not  be  tolerated.     That,  howevci 

,  being  maintainable,  it  may  be  exercised  just  as  well  in 
straightforward,  comprehensive,  original  suit,  with  some  coao 
mon  state  citizenship  of  complainants  and  defendants,  as  b 
the  device  of  double  proceedings — the  first  one  strictly  reg: 
lar,  to  serve  as  a  main  stem,  the  second  exempt  from  restri( 
tions  as  to  common   state  citizenship,   because   christene 

.  ancillary,  and  conceived  of  figuratively,  under  the  aspect  ( 

.  a  mere  graft  upon  the  first. 

But  it  being  unwarrantable  to  interpolate  the  word  excli 
sively  into  the  grant  of  judicial  power  in  controversies  beti^ee 
citizens  of  different  states,  the  door  opens  wider  than  to  \\ 
in  merely  the  measure  of  permissive  common  state  citizaj 
ship  that  suffices  for  the  incidental  requirements  of  the  anci| 
lary  jurisdiction.  We  must  go  the  lengfth  of  conceding  tw 
wherever  there  is  a  controversy  between  citizens  of  differeij 
states,  whether  exclusively  or  not,  or  whether  a  mere  incideij 
to  a  federal  controversy  or  not,  the  judicial  power  may  tak| 

.  and  dispose  of  it.     If  it  can  disengage  it  from  the  rest  of  tl^ 

.  suit,  well  and  good.  If  not,  then  it  must  take  and  disposi 
of  the  whole  case. 

In  Lockhart  v.  Horn,  i  Woods  C.  C.  628,  Mr.  Justic 
Bradley  declared  that  if  it  were  an  original  question,  he  woulj 
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old  that  the  mere  fact  of  a  common  state  citizenship  between 
Dine  of  the  complainants  and  some  of  the  defendants  would 
ot  oust  the  jurisdiction,  adding,  **  it  certainly  would  not 
nder  the  constitution.  The  case  would  still  be  a  contro- 
ersy  between  citizens  of  different  states." 

VI.  So  much  for  what  is  constitutionally  possible.  It 
emains  to  consider  the  scope  of  the  removal  act  of  1875  as 
0  controversies  between  citizens  of  different  states. 

For  convenience,  I  separate  that  portion  of  section  2  of 
his  act,  which  it  will  be  necessary  to  consider,  into  two 
lauses. 

The  first  clause  provides :  "  That  any  suit  of  a  civil  nature 
t  law  or  in  equity,  now  pending  or  hereafter  brought  in 
ny  state  court,  where  the  matter  in  dispute  exceeds,  exclu- 
ive  of  costs,  the  sum  or  value  of  five  hundred  dollars,  *  * 
ind  in  which  t/iere  shall  be  a  controifersy  between  citizens  of 
Ufferent  states^  etc.,  either  party  may  remove  said  suit  into 
he  circuit  court  of  the  United  States  for  the  proper  district." 

The  second  clause  then  provides :  "  And  when,  in  any  suit 
naitioned  in  this  section,  there  shall  be  a  controversy  which  is 
vholly  between  citizens  of  different  states,  and  which  can  be 
ully  determined  as  between  them,  then  either  one  or  more  of 
he  plaintiffs  or  defendants  actually  interested  in  said  contro^ 
^eny  may  remove  said  suit  to  the  circuit  court  of  the  United 
states  for  the  proper  district." 

The  evident  aim  of  the  draughtsman  here  was  to  go  to  the 
rerge  of  the  constitution.  That  gives  judicial  power  in  con- 
roversies  between  citizens  of  different  states ;  so  he  made 
ivery  cas^  removable  "  in  which  there  shall  be  a  controversy 
)etT»'een  citizens  of  different  states."  If  the  word  exclusively 
nust  be  implied  in  the  constitution,  then  it  must  be  implied 
n  the  act,  also ;  otherwise,  not.  But  section  2  was  drawn 
jnder  the  idea  that  the  restriction  was  not  to  be  implied. 
For,  if  implied,  the  generality  of  the  first  clause  shrinks  to 
the  special  case  of  the  second  clause,  regarded  by  the 
iraughtsman  as  embraced  within  the  first.  The  first  clause 
provides  for  the  removal  by  "either party"  (^//the  plaintiffs 
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or  all  the  defendants)  of  a  suit  "  in  which  there  shall  be  a 
controversy  between  citizens  of  different  states"  (whether 
exclusively  so  or  not).  The  second  clause  gives  the  privilege 
of  removing  the  suit  to  any  one  of  the  plaintiffs  or  defendants 
actually  interested  in  the  controversy  of  the  suit — ^the  real 
litigation — if  this  be,  not  only  between  citizens  of  different 
states,  but  between  them  exclusively,  and  capable  of  being 
fully  determined  as  between  them.  In  either  case  the  wyU 
**  suit''  is  to  be  removed.  Where  the  litigation  is  not  wholly 
between  citizens  of  different  states,  a  whole  "  party "  must 
unite  to  remove  the  suit;  where  the  litigation  is  wholly 
between  such  citizens,  any  actual  litigant  may  remove  it. 

But,  mark  that  the  second  clause  does  not  require  the 
"suit'*  to  be  wholly  between  citizens  of  different  states,  but 
only  that  the  '* controversy''  of  the  suit — the  litigation- 
should  be  so.  As  already  remarked,  there  may  be  necessan' 
parties  to  the  suit  who  are  not  parties  to  its  controversy — not 
litigants.  The  court,  to  give  full  relief  to  the  litigants,  maVj 
have  to  act  on  parties  having  no  interest  in  the  controversy.! 

As  an  illustration  of  this,  the  case  of  Gardner  v.  Browu 
21  Wall.  36,  has  already  been  adverted  to.  There  the 
trustee  was  a  necessary  party  to  the  "  suit,"  but  was  no  partvj 
to  its  "controversy,"  which  was  wholly  between  the  c^editOl'^ 
and  the  debtor.  But,  in  order  to  give  relief  to  the  creditor 
who  sought  to  subject  to  his  debt  property  the  legal  title 
whereto  was  in  the  trustee,  the  latter  had  to  be  before  the! 
court.  The  removal  was  sought,  however,  under  the  act  or 
1866,  which  required  that  the  suit,  to  be  removable,  must  be 
one  in  which  not  only  could  there  be  a  final  determinalioa 
of  it  so  far  as  concerned  the  non-resident  defendant,  but  thi^ 
must  be  possible  without  the  presence  of  the  other  (resident  1 
defendant  (the  trustee)  as  a  party  in  the  cause.  This  restric- 
tion (omitted  from  the  second  clause  of  section  2,  act  ol 
1875)  defeated  the  removal. 

The  act  of  1866  provided,  on  behalf  of  the  non-resident 
defendant,  only  ''for  the  removal  of  the  cause  as  againsi 
him."  Both  the  first  and  the  second  clauses  of  section  2  u^ 
the  act  of  1875  provide  for  the  removal  of  the  whole  suit. 
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Gardner  v.  Brown  would  be  removable  at  the  instance  of 
ither  the  creditor  or  the  debtor  under  the  second  clause  of 
ection  2  of  the  act  of  1875,  for  the  suit  would  be  one  in 
rhich  there  was  a  controversy  between  citizens  of  different 
tates  (the  category  of  the  first  clause),  and  of  this  class  it 
I'ould  be  one  in  which  there  was  a  controversy  wholly 
)etween  citizens  of  different  states,  and  which  could  be  fully 
letermined  as  between  them  (the  special  case  of  the  second 
:lause,  in  which  any  one  plaintiff  or  defendant  "actually 
nterested  in  such  controversy  *'  may  remove).  The  trustee  ' 
rould  be  taken  into  the  federal  court,  and  the  removal  of  the 
•  suit "  would,  of  course,  take  him  there.  The  second  clause 
ices  not  contain  the  restriction  of  the  act  of  1866,  that  the 
5uit  must  admit  of  a  final  determination  of  its  controversy 
iirithout  the  presence  of  the  parties  not  interested  in  the 
controversy.  They  may  be  taken  into  the  federal  court,  but 
^kiy  are  not  allowed  to  take  the  case  there. 

The  suit  will  be  removable  by  "either"  party  if  there 
is  in  it  litigation  substantially  between  citizens  of  different 
states,  although  there  be  a  common  state  citizenship  between 
some  of  the  litigant  plaintiffs  and  defendants. 

But  it  will  be  removable  by  any  one  litigant  if  the  litigation 
(the  •*  controversy  ")  is  wholly  between  citizens  of  different 
states,  and  can  be  fully  determined  between  them,  although 
there  may  be  on  both  sides  of  the  record  other  parties  with 
a  common  state  citizenship,  but  not  litigants,  whose  presence 
(like  that  of  the  trustee  in  Gardner  v.  Brown)  may  be  neces- 
sar\'  for  a  complete  decree. 

The  key  to  the  interpretation  of  section  2  is  the  correlation 
of  the  words  "suit"  and  "  controversy."  The  controversy 
of  the  suit,  as  therein  contemplated,  is  the  contest — the  liti- 
gation— in  it. 

The  first  clause  embodies  Mr.  Justice  Bradley's  view, 
expressed  in  Lockhart  v.  Horn,  that  if  there  be  litigation 
between  citizens  of  different  states,  that  is  a  "controversy" 
between  citizens  of  different  states,  and  within  the  judicial 
power,  though  some  of  the  other  litigant  plaintiffs  and 
<iefendants  may  be  citizens  of  the  same  state. 

5 
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The  second  clause  provides  for  the  case  of  a  clean-cut 
federal  controversy,  where  all  the  litigants,  though  not  neces- 
sarily all  the  parties,  are  citizens  of  different  states. 

The  more  deeply  one  ponders  this  a,ct,  the  more  surely 
one  perceives  that  all  the  intricacies  of  the  subject  were 
clearly  present  to  the  mind  of  the  draughtsman. 

Section  5  provides  for  the  dismissal  of  the  suit  by  the 
federal  court  if  it  shall  appear  "  that  the  parties  to  said  suit 
have  been  improperly  or  collusively  made,  or  Joined,  either 
as  plaintiffs  or  defendants,  for  the  purpose  of  creating  a  case 
cognizable  or.  removable  under  thii  act."  This  seems  to 
contemplate  attempts  to  make  a  case  removable  by  jdnin-; 
parties  where,  without  the  added  parties,  it  would  not  be 
removable,  showing  that  cases  not  wholly  between  citizens  of 
different  states  are  supposed  to  be  removable;  for  aa 
exclusive  state  of  the  record  could  not  be  created  by  a 
joinder,  and,  if  it  existed  before,  then  a  joinder  would  not  be 
needed  to  make  the  case  removable. 

The  cases  of  the  Sewing  Machine  Companies,  18  Wall.  533, 
and  Vannevar  v.  Bryant,  21  Wall.  41,  turned  upon  the  lan- 
guage of  the  act  of  1867.  This  provides  for  the  removal  of 
a  case  "  in  which  there  is  a  controversy  between  a  citizen  of  tlu 
state  in  which  the  suit  is  brought  and  a  citizen  of  another  state' 
It  is  perfectly  clear  that  this  act  contemplates  the  parties  to 
the  suit  and  the  parties  to  the  controversy  as  identical.  It  was 
accordingly  held  in  these  cases  that  under  this  act  are  remov- 
able only  suits  wholly  between  citizens  of  different  states. 

But  it  is  just  as  clear  that  the  second  clause  of  section  2 
of  the  act  of  1875  does  not  contemplate  the  parties  to  the 
suit  and  the  parties  to  the  controversy  as  identical.  For,  if 
it  did,  the  words  **  actually  interested  in  suck  controversf 
would  be  useless.  The  controversy  must  be  "  2rA^//y  between 
citizens  of  different  states."  The  right  of  removal  is,  hoH- 
ever.  expressly  restricted  to  "  either  one  or  more  of  the 
plaintiffs  or  defendants  actually  interested  in  such  controx^ersr" 
showing  that  there  might  be  other  plaintiffs  or  defendantsr- 
other  parties  to  the  "suit" — not  interested  in  the  "contro- 
versy."    These  are  not  entitled  to  remove. 
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The  opinion  of  Judge  Dillon  harmonizes  with  the  fore- 
joing  views  as  to  the  extent  of  the  federal  judicial  power : 
iat,  "if  the  real  litigation  is  between  citizens  of  different 
states,  the  case  is  within  the  constitutional  grant  of  federal 
judicial  power,  notwithstanding  some  of  the  adversary  parties 
may  happen  to  be  citizens  of  the  same  state  with  some  of  the 
plaintiffs." 

Mr.  Justice  Bradley  has  already  been  quoted  to  the  same 
effect  This  likewise  is  pretty  clearly  the  opinion  of  Judge 
Drummond.  The  act  of  1875  has  adopted  the  language  of 
the  constitution.  The  act  has  certainly  carried  out  the  full 
constitutional  grant.  The  question  what  maybe  done  under 
the  constitution,  and  the  question  what  has  been  done  in  this 
regard  by  the  act,  are  one  and  the  same. 

In  Turner  Bros.  v.  The  Indianapolis,  Bloomington  & 
Western  Railroad  Company,  July  term,  1876,  Southern  Dis- 
trict of  Illinois,  Mr.  Justice  Davis  and  Judge  Treat  appear 
to  have  held  that  "the  intention  of  Congress,  as  plainly 
expressed  in  the  act  of  March  3,  1875,  was  that,  where  the 
main  controversy  in  a  case  was  between  citizens  of  different 
states,  it  was  removable,  and  carried  with  it  all  the  incidents ; 
and  that  a  mere  incident  would  not  prevent  the  case  from 
being  removed."  Judge  Dillon  thus  states  the  substance  of 
what  was  there  decided. 

On  the  other  hand,  Chancellor  Cooper  has  taken  a 
different  view  of  the  matter,  and,  in  the  case  of  Mumford 
Smith  and  others  v.  The  St.  Louis  Mutual  Life  Insurance 
Company  and  others,  recently  decided  by  him,  where  the 
company  filed  a  petition  and  bond  for  removal,  he  declined 
to  surrender  the  jurisdiction. 

Here  a  lai^e  number  of  Tennessee  policy-holders  united 
in  suing  the  above  company,  claiming,  mainly  on  account 
of  its  reinsurance  and  transfer  of  its  assets,  the  right  to 
recover  certain  premiums  paid  by  them.  They  made  the 
Insurance  Commissioner  of  Tennessee  a  co-defendant  of  the 
company,  merely  to  reach  certain  state  bonds  of  the  com- 
pany in  his  hands,  under  a  former  law  of  that  state,  for  the 
protection  of  its  policy-holders.     Chancellor  Cooper  consid- 
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ered  that  the  presence  of  the  commissioner  as  a  defendant, 
with  a  common  state  citizenship  with  the  complainants,  was 
fatal  to  the  application  to  remove. 

The  commissioner,  however,  though  a  necessary  party'  to 
the  ''suit,**  was  no  party  to  the  "controversy,**  which  was 
wholly  between  the  Tennessee  policy-holders  and  the  Mis- 
souri insurance  company — citizens  of  different  states — ^and 
could  be  fully  determined  between  them,  falling,  in  my  judg- 
ment^ clearly  within  the  second  clause  of  section  2  of  act  of 

1875^ 

Suppose,  however,  that  where  the  loose  local  practice 
admits  of  it,  a  composite  suit  be  brought,  consisting  of  several 
really  distinct  suits,  and  that  the  controversy  of  only  one  of 
the  component  suits  be  wholly  between  citizens  of  different 
states,  how  should  the  act  of  1875  be  applied  here  ?  Regard- 
ing the  entire  proceeding  as  one  suit,  still,  literally,  here 
would  be  a  suit  in  which  there  was  a  controversy  wholly 
between  citizens  of  different  states,  and  which  could  be  fully 
determined  as  between  them.  Could,  then,  any  plaintiff  or 
defendant  actually  interested  in  the  controversy  of  the  one 
component  suit  remove  the  whole  composite  suit  under  the 
second  clause  of  section  2  of  the  act  of  1875  ?  This  pro- 
vides for  the  removal  only  of  the  ** suit.** 

It  would  seem  an  unwarrantable  interference  with  state 
jurisdiction  to  remove  the  whole  composite  suit  in  a  case 
like  this  merely  because  one  of  its  separable  component 
parts  was  properly  removable. 

The  solution  is  to  give  such  a  construction  to  the  word 
"suit**  as  will  admit  of  eviscerating  a  removable  component 
suit  out  of  a  composite  suit.  It  will  not  do  to  let  the  loose 
local  practice  circumvent  the  federal  judicial  power.  But 
the  judicial  power  has  no  right  except  to  its  own  controversy. 
If  necessary,  in  order  to  get  this,  it  may  take  everything; 
but  if  it  can  take  only  what  belongs  to  it,  it  should  there  stay 
its  hand.  My  conclusion  is  that,  in  such  a  case,  an  entire 
component  "  suit  '*  might  be  eviscerated,  by  any  one  actually 
interested  in  its  controversy,  from  a  composite  suit,  by  means 
of  the  second  clause  of  the  act  of  1875.     Thus  this  might 
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operate  in  some  cases  as  a  splitting  provision  of  larger  scope 
than  section  639  of  the  Revised  Statutes ;  but  only  when 
what  was  really  an  entire  "suit"  had  to  be  disengaged  and 
removed. 

R.  McP.  Smith. 
Nashville,  Tbnn. 
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IV.    JURISDICTION  OF  PROBATE  COURTS. 

The  administration  and  settlement  of  the  aiiairs  of  persor 
deceased,  minors,  and  persons  of  unsound  mind,  under  th 
superintending  control  of  the  various  courts  having  cogTii 
zance  thereof,  have  always  constituted  an  important  an^ 
interesting  branch  of  jurisprudence  and  the  practice  of  Ian* 
In  America  this  practice  has  developed  into  a  complete 
homogeneous  system,  centering  in  courts  created  for  this 
purpose  alone,  and  armed  with  jurisdiction  commensurate 
with  the  extent  of  the  interests  requiring  its  exercise. 

When   the  American   colonies  severed  their   connection 
with  the  mother  country,  they  inherited  and  carried  over  into 
the  new  sovereignties  the  forms  and  principles  of  its  law, 
among  them  the  laws  with  reference  to  the  probate  of  wills, 
the  appointment,  removal,  and  powers  of  executors,  admin- 
istrators, and  guardians.'    In  England  the  tenacity  with  which 
prescriptive  rights,  customs,  and  prerogatives  are  maintained, 
the  powers  of  ecclesiastical  courts  in  the  probate  of  wills  and 
appointment  of  administrators,  and  of  the  court  of  chanceij' 
over     minors    and    guardians,   and    trusts   and    trustees — 
among  which  executors   and   administrators  are  classed — 
exercise  a  conservative  influence  unfavorable  to  reform  in  this 
direction.     But  in  the  American  states  these  influences  are 
much  weakened.     Ecclesiastical  courts,  as  such,  are  entirely 
unknown.     The  several  legislatures  had  authority  paramount 
to  customs  and  traditions,  and  all  prerogatives  and  prescrip- 
tive rights  were  swept  away  by  the  republican  form  of  the 
governments.     The  equity  jurisdiction,  which  it  was  deemed 
necessary  to  vest  in  courts  of  justice,  emanated  from  the 
same  source  with  their  legal  powers,  to  wit,  statutory  enact- 
ments.    These  circumstances  lefl   the   convenience  of  the 
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►eople,  their  convictions  and  habits,  free  to  exert  a  control- 
ing  influence  in  shaping  the  law  and  regulating  the  practice 
•f  settling  and  managing  the  estates  of  deceased  persons  and 
ainors.  No  branch  of  the  law  concerns  the  general  public 
o  directly  and  immediately  as  this.  A  person  may  so 
egulate  his  conduct  as  to  keep  aloof  from  courts  of  criminal 
jid  civil  jurisdiction,  but  the  cases  are  rare  indeed  where 
le  entirely  escapes  contact  with  courts  of  probate  jurisdiction, 
either  as  an  orphan  or  guardian,  or  as  creditor  or  distributee 
>f  a  deceased  person.  Hence  it  is  that  this  branch  of  the  law 
las  suffered  greater  mutations  and  changes  in  the  several 
\inerican  states  than  any  other,  and  has  finally  vindicated 
or  itself  recognition  as  an  independent  system,  complete 
lithtn  itself,  as  clearly  distinguishable  in  its  scope  from  other 
>ranches  of  the  law  as  the  criminal  is  from  the  civil,  and 
lifTering  in  its  practice  and  detail  quite  as  much  from  the 
rules  of  common  law  and  equity  as  the  one  of  these  does 
from  die  other. 

It  would  be  an  interesting,  and  no  doubt  highly  instructive, 
task  to  trace  the  growth  and  historical  development  of  pro- 
bate jurisdiction  in  the  several  states  from  that  confided  to 
courts  of  ordinary,  originally  created  in  some  of  the  states 
in  imitation  of  the  English  ecclesiastical  courts,  and  gov- 
erned, like  these,  by  the  canon  law,  down  to  the  courts  of 
probate  jurisdiction  of  modem  times,  by  whatever  name 
they  may  be  known,  with  full  legal  and  equitable  powers 
within  their  respective  spheres  of  action.  But  such  an 
undertaking  would  lead  us  beyond  the  limits  assigned  us,  in 
which  it  is  proposed  to  examine  and  develop  the  logical 
basis  and  scope  of  courts  of  probate,  and  the  principles  and 
elements  of  their  power. 

The  word  administration^  in  its  narrowest  legal  sense, 
signifies  the  collection  and  distribution  of  the  estates  of 
deceased  persons.  But,  in  a  more  general  sense,  it  is  also 
applied  to  the  management  and  control  of  the  property  of 
minors  and  of  persons  of  unsound  mind,  and  it  will  be  con- 
venient for  our  present  purpose  to  use  it  in  this  more 
comprehensive  sense.     It  may  thus  be  technically  applied  to 
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the  management  and  disposition  of  property  which,  oa 
account  of  the  death  or  mental  incapacity  of  its  owner, 
cannot  be  lawfully  managed  or  disposed  of  without  the 
intervention  of  some  person  clothed  with  the  needful 
authority  for  this  purpose  by  law. 

The  necessity  for  such  intervention  is  inherent  in  the 
nature  of  property,  which  is  not  determined  by  any  qualit>' 
of  the  thing  which  is  the  subject  of  it,  but  becomes  such  by 
reason  of  having  an  owner.  Thus  property  and  proprietor  ^xt 
correlatives — the  terms  have  significance  only  with  relation 
to  each  other.  Things  (which  alone  can  be  the  subject  of 
property)  are  of  themselves  res  nullius  ;  they  become  property 
only  by  being  subsumed  under  the  will  of  a  person,  A 
person  makes  a  thing  his  own — that  is,  property — ^when,  by 
the  manifestation  of  his  free  will,  he  seizes  it,  takes  possession 
of  it,  or  in  any  manner  changes  its  nature  or  forfn.  Or,  if  a 
thing  be  already  property,  he  may  become  its  ow^ner  by  the 
concurrence  of  the  will  of  the  former  owner  with  his  own. 
In  all  of  these  cases  the  thing  is  subsumed  under  the  willoi 
the  person.  There  is  no  other  source  of  property,  and  as 
soon  as  the  subsumption  takes  place  the  relation  of  property 
and  proprietor  springs  into  existence. 

Some  writers  on  law  have  styled  this  relation,  rather  inac- 
curately, the  Rights  of  Things,  to  distinguish  it  from  the 
relation  between  persons,  which  they  designate  the  Rights 
of  Persons,  It  is  obvious  that  things  have  no  rights,  since 
they  have  no  will,  which  alone  is  the  basis  of  right  and  of 
its  correlative  duty.  Things  have  no  legal  relation  to  each 
other ;  in  so  far  as  they  are  property,  they  are  the  subject  of 
a  relation  between  their  owners  and  other  persons  with 
reference  to  the  rights  and  duties  of  its  owners.  The  law 
recognizes  in  property,  not  the  thing  which  constitutes  it,  but 
the  will  of  the  owner,  by  force  of  which  it  is  property. 

Property,  then,  is  such  only  by  virtue  of  the  free  will  of 
its  owner,  realized  or  accomplished  in  a  degree  deemed 
adequate  in  law.  Not  of  the  capricious  or  irrational  will— 
because  that  is  contradictory,  and  cancels  itself — but  of  free, 
rational   will,   which    the    law   recognizes    as   valid.     It  is 
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spected  as  property  on  account  of  no  peculiarity  or  quality 
'  the  thing,  but  because,  as  property,  it  bears  the  impress 
"the  will — ^that  is,  of  the  person — which  has  thus  imparted 
it  its  own  dignity  and  quality.  It  is  the  dignity  and 
lality  of  the  person  which  alone  is  recognized  in  the  recog- 
tion  of  property.  Hence,  if  the  will  is  withdrawn,  abstracted 
om  property,  it  will  at  once  be  restored  to  its  original  con- 
ition  of  res  nullius.  Such  is  the  condition  of  things  volun- 
irily  abandoned ;  these  become  the  property  of  whosoever 
ppropriates  them  as  effectually  as  if  they  had  never  been 
roperty.  So,  too,  property  which  is  voluntarily  left  in  the 
ndisputed  possession  of  another  becomes  the  property  of 
be  latter  after  the  expiration  of  a  certain  time,  the  exact 
eriod  of  which  is  generally  fixed  by  positive  law.  The 
oluntary  refusal  of  the  former  to  assert  his  will — that  is,  to 
exercise  his  ownership  in  the  property — is  precisely  equiva- 
ent  to  a  voluntary  abandonment ;  his  right  to  assert  owner- 
ship is  then  said  to  be  barred  by  limitation. 

But  the  owner  of  property  may  be  incapable  of  asserting 
115  will  therein.     A  person,  having  acquired  property,  may 
die  without  having  disposed  of  the  same,  or  he  may  become 
of  unsound    mind,  and   thus   lose   the   power   of  asserting 
rational  will.     It  is  evident  that  neither  a  dead  person,  nor  a 
person  of  unsound  mind,  nor  any  person  not  capable  of  exer- 
cising free  will,  can  assert,  or  exercise  any  acts  of,  owner- 
ship over  property.     So   far   as  they  are  concerned,  their 
property  has  lost  its  essential  quality — the  will  of  its  owner. 
And  yet  it  would  be  a  gross  violation  of  the  very  nature  and 
idea  of  property  to  permit  it,  in  such  cases,  to  relapse  into 
the  condition  of  res  nullius.     It  has  not  been  abandoned,  for 
abandonment  is  a  voluntary  act — the  exercise  of  free  will 
with  reference  to  a  result  to  be  achieved ;  and  it  cannot  be 
said  that  the  act  of  dying  or  becoming  insane  is  a  voluntary 
act,  at  least  not  with  reference  to  the  effect  of  such  an  event 
upon  property.     The   relation  between    it  and  the    insane 
or  deceased  owner  is  not  at  an  end ;  it  is  still  property.     But 
for  the  will  of  the  owner,  no  longer  active  or  free,  the  law 
now  substitutes  his  rational  will — that  is,  its  own  universal 
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will — thus  preserving  the  property  and  vindicating  its  essen- 
tial character. 

The  law  takes  cognizance  of  the  estates  of  deceased  per- 
sons for  the  purpose  of  paying  their  debts  and  distributing 
the  residuum  to  the  heirs  or  legatees.  This  is  not  only  a 
wise  and  necessary  precautionary  measure  resorted  to  by  all 
civilized  communities  to  prevent  the  complications,  the  strife, 
and  violence  which  must  ensue  if  the  goods  of  decedents 
were  subject,  as  res  nitlliuSy  to  appropriation  by  the  first 
bystander  or  comer  who  succeeded  in  laying  hands  upon  the 
same,  but  it  is  eminently  just,  and  necessarily  involved  in 
the  nature  and  essence  of  property.  And  this  for  two 
reasons :  firsts  because  the  will  of  an  original  owner  is  opera- 
tive and  valid  in  property,  even  after  it  has  passed  into  the 
hands  of  a  new  owner ;  and,  second^  because  the  crediiars  and 
Xht  family  of  a  deceased  person  have  well-defined,  substantial 
interests  in  his  property,  which  cannot,  without  violating 
their  rights,  be  ignored  or  defeated. 

The  family  is  recognized  by  the  law  as  the  natural  and 
immediate  society  of  individuals,  not  based  upon  contract 
or  agreement,  but  instituted  by  nature.  Its  members  aie 
united  by  the  bond  of  mutual  love,  confidence,  and  volun- 
tary obedience  (^pietas).  Their  relation  and  conduct  toward 
each  other  is  not  so  much  the  result  of  choice  or  delibera- 
tion as  of  instinct  and  affection.  It  is  an  organic  totality, 
whose  members  have  their  true  existence,  not  in  themselves 
separately,  but  only  through  the  totality  in  their  relation  to 
each  other.  Thus  it  is  that  they  obey  one  will,  which  should 
be  that  of  the  head  of  the  family ;  and  in  this  sense  the  fam- 
ily constitutes  but  one  person,  which,  in  its  legal  relations  to 
others,  is,  or  is  represented  by,  the  head.  In  recognizing 
the  existence  and  validity  and  nature  of  the  family,  the  law 
accords  to  it  the  right  to,  and  secures  it  in,  the  enjoyment  oi 
the  necessary  means  of  existence — ^property ;  and  this  even 
in  a  higher  and  more  effectual  manner  than  that  in  which  it 
secures  the  property  to  the  individual.  The  existence  of  the 
family  as  an  aggregate  person  requires  a  permanent  estate, 
adequate,  not  only  to  the  capricious  desires  of  a  mere  indh 
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dual,  but  to  the  common  collective  wants  of  the  several 
embers.  In  this  estate  or  property  no  one  member  of  the 
mily  has  an  exclusive  interest  or  possession,  but  each  has 
s  right  to  the  common  fund. 

During  the  existence  of  the  family  its  estate  or  property 
held  by  the  head  of  the  family,  since,  as  we  have  seen,  it 
>Qstitutes  but  one  person  in  its  legal  relations  to  others, 
)vemed  and  represented  by  one  will,  which  is  that  of  the 
ad.  It  devolves  chiefly  upon  him  to  provide  the  means  of 
ibsistence  and  of  satisfying  their  various  wants.  He  like- 
ise  controls,  manages,  and  disposes  of  the  property  or  estate, 
ibstantially  at  his  pleasure,  the  only  limit  to  his  absolute 
mtrol  being  a  legal  liability  to  support  the  wife  and  minor 
lildren,  and  the  obligation  to  reserve  a  certain  portion  of  the 
*ate  for  the  use  of  the  wife  if  she  should  survive  him.  But 
1  the  dissolution  of  the  family,  by  reason  of  the  death  of  its 
ead,  the  interest  in  the  common  fund,  property,  or  estate,, 
ecomes  at  once  a  vested  legal  right  in  the  several  members 
-the  property  descends  to  them  as  heirs.  It  is  quite  appar- 
at  that  in  this  process  there  is  no  substantial  change  of 
wnership  of  the  property  descending  ;  the  several  members 
f  the  family  simply  assume  the  legal  control  of  that  which 
^  theirs  before,  but  held  for  their  benefit  by  the  head  of 
le  family.  The  law,  in  securing  to  them  their  inheritance, 
nly  gives  effect  to  the  rational  will  of  the  decedent. 
We  have  seen  that  the  head  of  the  family  has  full  control 
ver  its  property,  and  may,  with  slight  exceptions,  dispose  of 
le  same  according  to  his  pleasure  and  caprice.  This  is  an 
icident  to  ownership.  As  he  may  give  it  away  during  his 
fe-time,  and  thereby  defeat  the  law  of  descent,  so  he  may,, 
ith  the  same  result,  dispose  of  his  property  by  means  of  a 
M/  will  or  testament.  The  power  to  devise  or  bequeath 
iropcrty  by  last  will  follows  strictly  from  the  right  of  aliena-- 
wt,  which  is  an  inherent  and  necessary  element  of  ownership 
tf  property.  There  can  be  no  property  without  the  power 
»f  alienation,  since,  as  has  been  shown,  the  will  of  the  owner 
5  the  essential  constituent  of  property.  Hence  any  limita- 
ion  of  the  power  of  alienation  is  an  infringement  of  the 

Digitized  by  VjjOOQIC 


;26o  JURISDICTION   OF   PROBATE   COURTS. 

right  of  the  owner ;  it  is  a  violation  of  his  free  'will.  In  I 
ing,  or  bartering,  or  giving,  or  devising  property,  the  o^l 
does  not  withdraw  therefrom  his  will — he  does  not  abanj 
it — but,  by  an  act  of  his  own  will,  substitutes  for  it  thai 
the  new  owner.  The  will  of  the  alienor  is  thus  clearly  si 
to  constitute  an  essential  element  in  the  property  of 
alienee.  The  will  of  the  former  is  preserved  and  his  owrl 
ship  recognized  as  valid  in  the  recognition  and  validity  of  I 
ownership  of  the  latter.  It  follows  that  any  limitation  of  | 
power  of  alienation,  whether  by  sale  or  gift  during  the  Ij 
time,  or  by  conditional  or  absolute  devise  by  last  ^wilh  is  j 
tanto  an  infringement  of  the  right  of  property.  The  existeij 
of  such  limitations,  in  the  case  of  the  head  of  a  family,  is  c| 
an  arbitrary  legal  enactment,  but  a  necessary  consequenl 
flowing  from  the   family  relation,  and  constitutes    no   n 

-infringement  upon  the  right  of  property,  since  it  only  deti 
mines  that  it  shall  be  used  for  a  rational  end,  protecting 

•against  the  capricious  or  irrational  will  of  the  owner.     X 
is  there  a  distinction  in  this  respect  between  the  power 
dispose  of  property  by  will  or  by  deed ;    the  limitations  a 

precisely  alike  in  both  cases,  at  least  in  America. 

The  property  of  a  decedent  may  thus  be  transmitted,  b 
devise  or  descent,  to  a  minor ^  who  has  not  reached  the  ag 
of  discretion,  or  to  a  person  of  unsound  mind^  who,  throug 
his  fault  or  misfortune,  has  lost  the  full  use  of  his  reasonin 
faculties.  Or  such  persons  may  acquire  property  from  oth(i 
sources.  It  is  obvious  that  unless  they  can  own  and  enjo] 
the  property  devised,  descended,  or  given  them,  the  right  d 
property  in  the  testator,  the  intestate,  or  the  donor  i 
defeated;  for  it  is  the  will  of  these  parties,  with  reference t( 
the  property  so  transferred,  that  the  devisee,  heir,  or  donq 
shall  hold  and  enjoy  the  same.  Yet  neither  a  minor  nor  \ 
person  of  unsound  mind  possesses  free  will  in  the  sense  tha:^ 
is  necessary  to  acquire  and  hold  property.  We  have  seen 
that,  in  order  to  acquire  property  from  another,  there  musl 
be  a  concurrence  of  will  in  two  persons ;  on  the  one  hand. 
the  will  to  give  or  convey,  and,  on  the  other,  the  will  to  tah 

•or  hold.     In  such  cases  the  law  itself  provides  the  comple- 
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!nt  to  the  will,  which  in  the  individuals  is  imperfect  or 
inting,  by  giving  it  a  rational,  valid  content,  and  enabling 
»m,  not  only  to  acquire,  but  also  to  hold  and  enjoy, 
3perty,  thus  vindicating  at  once  its  essential  character  and 
t  personal  rights  of  both  grantors  and  grantees. 
This,  then,  is  the  scope  and  sphere  of  administration :  to 
pply  the  will-element  in  property,  for  the  purpose  of  trans- 
tting  the  same  in  case  of  death  of  the  owner,  and  to 
quire,  enjoy,  or  alienate  it  in  case  of  immaturity  or 
soundness  of  his  mind. 

This  is  accomplished  in  a  simple  anti  efficacious  manner 
ministers  or  officers  of  law,  with  powers  and  duties  com- 
rnsurate  with  the  exigencies  requiring  their  intervention — 
ministratorSy  to  collect  and  distribute  the  estates  of 
ceased  intestates  among  creditors  and  heirs  according  to 
K\  executors,  to  collect,  manage,  and  distribute  the  estates 
deceased  testators  among  creditors,  legatees,  and  devisees 
cording  to  their  last  wills ;  and  guardians,  curators,  com- 
'ttees,  tutors,  etc.,  to  control,  manage,  and  dispose  of  the 
tates  of  minors  and  persons  of  unsound  mind.  They  are 
)thed  with  authority,  and  it  is  their  duty  to  act  for,  and  in 
e  name  of,  those  whom  they  represent,  so  far  as  their 
operty  is  concerned,  and  to  do  in  this  respect  precisely 
lat  the  law  presumes  they  themselves  would  do,  or  have 
tne,  if  able  personally  to  act. 

The  authority  of  these  persons  is  in  many  respects  similar 
that  which  is  vested  in  trustees,  as  known  and  recognized 
courts  of  chancery,  and  the  principles  applicable  to  the 
twers,  rights,  duties,  and  liabilities  of  both  these  classes  of 
rsons  are  so  nearly  identical  that  text-writers  find  it  con- 
nient  to  include  them  under  the  general  head  of  trustees, 
lere  is,  however,  an  obvious  and  essential  distinction 
tween  them :  while  trustees,  in  the  technical  sense,  usually 
live  their  powers  from  the  grantors,  or  creators  of  the 
ist,  by  their  deliberate  voluntary  act,  the  authority  of 
:ecutors  and  administrators,  of  guardians,  curators,  etc., 
m  directly  from  the  law  itself.  Their  functions  constitute 
I  essential  element   of  the  law,  as  we   have   endeavored 
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to  show,  entirely  independent  of  the  personal  views  and 
intentions  of  all  the  parties  concerned,  whether  as  grantorsj 
trustees,  or  cestuis  que  tmstenU  Trustees,  also,  are  especially 
amenable  to  courts  of  chancery,  being  almost  wholly  ignord 
at  common  law,  while  administrators  and  guardians  ar< 
usually  under  the  control  of  a  class  of  courts  established  anc 
having  jurisdiction  for  this  especial  purpose. 

The  creation  of  these  courts — ordinaries,  orphans'  courts 
surrogates,  probate  courts,  or  by  what  names  soever  thq 
may  be  known — ^having  jurisdiction  over  matters  appertaia^ 
ing  to  administration,  as  above  set  forth,  has  undoubtedK 
been  found  exceedingly  useful  and  convenient  to  the  public 
particularly  to  those  directly  interested  either  as  M-ard> 
creditors,  or  distributees.  But  while  to  this  circumstance 
may  be  ascribed  the  practical  growth  and  historical  develop 
ment  of  the  jurisdiction  of  this  class  of  courts,  yet  the  tree 

•  distinction  between  them  and  courts  of  plenary  common  la« 
and  equity  jurisdiction  is  not  an  arbitrary  one,  based  up«w 
the  convenience  of  a  particular  class  of  litigants,  but  arise 
logically  out  of  the  nature  of  the  functions  performed  by  th( 

.  several  classes  of  courts,  those  of  probate  courts  differing  ii 
essential  particulars  from  those  of  the  others. 

The  division  of  the  powers  of  government  into  their  con 
stituent  elements  results,  in  all  modem  free  states,  in  thre^ 
grand  departments,  confided  to  separate  and  independea 
magistracies,  known  as  the  legislative,  the  judicial,  and  tin 
executive.  The  distinctive  functions  and  nature  of  each  i 
indicated  by  its  name,  and  it  is  sufficient  for  our  presen 
purpose  to  bear  in  mind  that  it  is  the  office  of  the  judician 
to  interpret  and  apply  the  law,  as  established  by  the  legisla 
tive  branch,  to  individual  cases  or  collisions  as  they  arise 
leaving  it  to  the  executive  branch  to  carry  the  law,  as  adjj 
dicated,  into  execution.  In  this  sense  the  judge  may  bi 
said  to  be  the  organ  or  mouth-piece  of  the  law  to  announo 
in  each  particular  case  the  general  will — ^that  is,  the  will  o 
the  state — ^with  reference  to  any  actual  or  alleged  collisio: 
therewith.     In  the  exercise  of  this  function  the  judge,  wti 

.a  directness  peculiar  to  this   branch  of   sovereign  power 
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ccomplishes  the  great  office  and  end  of  the  state,  and  of 
11  government — the  realization  of  will ;  that  is,  of  will  as 
etermined  and  objectified ;  for  will  that  is  undetermined  is 
ot  will,  and  is  beyond  the  realm  of  law,  which  deals  only 
ith  the  actual.  To  the  rational  will  of  the  individual  (as 
bjectified  in  an  act),  the  judge,  whenever  called  upon  to  do 
0,  secures  its  legitimate  fruition;  to  the  capricious,  irra- 
onal  will  he  gives  its  logical  content,  holding  it  to  its  own 
ygical  results.  Thus  the  judge  gives  validity  to  the  indi- 
[dual  will  through  the  universal  or  general  will,  which  is  the 
iw. 

But  we  have  seen  that  all  property  subject  to  administra- 
on  is  deficient  in  the  will-element,  which  it  is  the  very  pur- 
ose  of  administration  to  supply.  The  court  of  probate 
irisdiction  is  not,  therefore,  called  upon  to  apply  the  law  to 
ny  case  of  collision  between  the  will  of  an  individual  and 
Jc  general  will  or  law.  Its  function  is  to  provide  will  where 
:  b  wanting ;  to  fill  the  vacuum  created  by  the  absence  of 
idividual  will  with  the  content  of  the  universal  will,  and 
ive  effect  to  it — ^that  is,  to  dispose  of  property  under  admin- 
(tration  as  the  law  presumes  the  owner  would  have  done  if 
ompetent  to  act. 

It  is  the  practical  realization  of  this  distinction  which  gives 
J  probate  courts  their  importance  and  value.  The  functions 
f  the  courts  of  probate  involve  many  which  are  not  purely 
idicial  in  their  nature,  such  as  the  appointment  of  adminis- 
^tors,  the  qualifying  of  executors,  the  selection  and  confir- 
lation  or  rejection  of  guardians  and  curators;  fixing  the 
mount  and  passing  upon  the  sufficiency  of  bonds  and  sure- 
«s;  supervising  the  investment  of  funds;  examining,  audit- 
ig,  and  passing  upon  inventories,  appraisements,  accounts, 
rttleraents,  and  reports ;  regulating  payment  of  creditors  and 
larshalling  assets ;  directing  the  maintenance  and  education 
f  minors,  etc. — all  of  them  duties  and  powers  eminently 
I'oper  to  be  lodged  in  courts  having  probate  jurisdiction,  but 
ardly  of  a  judicial  character.  When  functions  or  acts 
imilar  to  these  become  necessary  in  proceedings  before 
ourts  of  general  jurisdiction,  they  are  performed  by  com- 
missioners, auditors,  referees,  etc.     To  follow  the  same  course 
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in  courts  of  probate  jurisdiction  would  not  only  be  excei: 
ingly  inconvenient  and  costly — not  to  say  impracticable- 
practice,  but  inconsistent  with  the  basis  and  nature  of  probii 
courts  and  the  system  of  administration  as  developed  in  o 
law.  It  would  involve  the  forcible  and  irrational  removal 
distinction  between  the  several  classes  of  courts,  except  ti 
purely  formal  and  arbitrary  one  of  limiting  the  powers,  ai 
hence  the  usefulness,  of  one  of  them.  Practically  and  esse 
tially  the  result  would  be  the  same  as  if  courts  of  genei 
judicature  were  invested  with  original  probate  jurisdictioi 
they  would  be  burdened  with  a  class  of  duties  repugnant  J 
their  office,  the  proper  performance  of  which  must  necessaril 
be  assigned  to  adjuncts,  involving  expense,  delay,  and  con 
plication. 

From  this  it  appears  that  the  same  logical  necessit>'  wh/c 
requires  the  system  of  administration  in  order  to  preser>'^e  th 
character  and  essential  nature  of  property  and  the  rights  o 
its  owners — in  other  words,  to  enable  the  state  to  perform  it 
high  office  of  securing  justice — ^also  requires  the  establt^h^ 
ment  of  a  particular  class  of  courts  to  control  and  carr>'  oul 
that  system.  All  civilized  governments  have  felt,  and  more 
or  less  fully  met,  this  necessity,  but  nowhere  is  the  law  o( 
administration  so  fully  and  thoroughly  developed  as  in  the 
several  states  of  the  American  Union;  and  in  no  other 
country,  not  even  in  England,  is  the  jurisdiction  of  courts  of 
probate  so  admirably  adapted  and  fitted  to  the  requirements 
of  the  system,  covering,  in  their  aggregate  scope  throughout 
the  United  States,  though  perhaps  in  no  one  single  state,  all 
the  subjects  involved  in  the  organic  totality  of  probate  law- 

The  subjects  of  jurisdiction  properly  belonging  to  probate 
courts,  under  the  principles  above  set  forth  and  the  theor}' 
developed  therefrom,  may  be  grouped  and  enumerated  asj 
follows : 

First.  With  reference  to  estates  of  deceased  persons. 

I.  Intestates,  (i)  Appointment  of  administrators.  I 

II.  Testators,  (2)   Probating   wills.   (3)  Qualifying  execu- 
tors.    (4)  Appointing  administrators  with  the  will  annexed 

III.  Decedents^  whether  testate  or  intestate.     (5)    Fixing 
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nount  of  bonds  of  administrators  and  executors,  and  pass- 
g  upon  the  sufficiency  of  sureties.  (6)  Receiving  and  pass- 
g  upon  inventories  and  appraisement.  (7)  Determining 
\d  adjudicating  claims,  of  whatever  nature,  against  estates 
1  decedents.  (8)  Ordering  payment  of  claims,  including  the 
owcr  to  direct  the  sale  of  personal  and  real  property  to  this 
ad,  marshalling  the  assets  in  the  hand  of  administrators  and 
xecutors,  and  determining  the  priority  of  creditors.  (9)  Set- 
ing  the  accounts  of  administrators  and  executors  between 
hem  and  the  estates  administered  by  them,  including  the 
K)wcr  to  determine  their  liability,  and  to  enforce  it  against 
hem  and  the  sureties  on  their  bonds.  (10)  Directing  the 
nvestment  of  funds  in  the  hands  of  administrators  and  exec- 
Jtors,  and  the  general  management  of  the  assets.  (11)  Deter- 
mimng  the  interest  of  widows,  heirs,  legatees,  and  devisees, 
including  the  power  to  assign  dower,  set  out  homesteads,  and 
partitioning  lands  among  heirs  and  devisees,  and  enforcing 
distribution  among  those  entitled.  In  general  words,  control 
•>ver  administrators  and  executors  in  taking  possession  of  the 
property  of  deceased  persons,  and  distributing  it  to  widows, 
creditors,  heirs,  legatees,  and  devisees. 

Second.  With  reference  to  the  estates  of  persons  not  com- 
petent to  act  in  their  own  right : 

1.  Minors.  (12)  Appointment  and  removal  for  cause  of 
guardians  or  curators,  including  the  qualifying  of  testamen- 
tar)'  guardians,  and  of  natural  guardians  with  reference  to 
property  not  derived  from  them,  and  sanctioning  and  quali- 
b'^ng  guardians  and  curators  chosen  by  the  minors  of  proper 
"ge  to  choose.  (13)  Directing  the  education  of  minors, 
including  the  power  to  appropriate  the  means  therefor  out 
f>f  their  estates,  and  ordering  the  sale  of  personal  and  real 
property  to  that  end. 

II.  Persons  of  unsound  mind,  (14)  Power  to  adjudge  per- 
sons of  unsound  mind,  including  lunatics,  idiots,  habitual 
drunkards,  spendthrifts,  and  other  persons  incapable  of 
rnanaging  their  affairs.  (15)  Appointment  and  removal  of 
'guardians,  curators,  committees,  etc.,  for  persons  adjudged 
«-B  compos  mentis.     (16)    Power  to  provide   for  their  safe 
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keeping,  confinement,  support,  and  comfort,  and  for  tht 
maintenance  and  support  of  their  families  out  of  their  estatei 
(17)  Power  to  adjudicate  the  restoration  of  such  persons  to 
their  right  mind,  and  enforce  settlement  between  the  guar- 
dian and  the  person  so  restored. 

III.  Persons  not  competent  to  act  suijuris^  including  minors 
and  persons  of  unsound  mind.  (18)  Fixing  the  amount  of 
bonds  of  guardians  and  curators,  and  passing  upon  the  suffi- 
ciency of  their  sureties.  (19)  Enforcing  and  passing  upon 
inventories  and  appraisements.  (20)  Adjudicating  uj»n 
claims  against  wards.  (21)  Settling  the  accounts  of  guar- 
dians and  curators  between  them  and  their  wards,  including 
the  power  to  determine  the  liability  of  guardians  and  cura- 
tors, and  enforcing  the  same  in  favor  of  the  wards  against 
them  and  their  sureties.  (22)  Controlling  the  management 
of  wards*  estates,  directing  investment  of  funds,  and  the 
leasing  and  sale  of  real  property.  (23)  Directing  the  sup- 
port and  maintenance  of  wards  out  of  their  estates,  and 
appropriating  the  necessary  means  therefor.  Or,  in  general 
v/ords,  control  over  guardians  and  curators  in  taking  charge 
of  the  estates  of  their  wards,  in  managing  the  same  for  the 
ward's  interests,  and  delivering  the  same  to  the  persons  thereto 
entitled. 

These  powers,  together  with  such  incidental  powers  as 
may  be  necessary  to  give  them  effect,  constitute  the  whole 
sphere  of  probate  jurisdiction  involved  in  the  restoration,  by 
operation  of  the  law,  of  property  which  has  become  defi- 
cient in  its  will-element  by  reason  of  death  or  incapacity  of 
its  owner,  to  its  normal  condition. 

But  in  no  single  instance  have  all  the  powers  enumerated 
been  confided  to  a  court  of  probate  jurisdiction,  either  in 
the  United  States  or  elsewhere.  In  each  of  the  states  these 
courts  lack  a  portion  of  these  powers.  But  what  is  withheld 
from  them  in  one  state  is  granted  to  them  in  another,  s^ 
that  every  one  of  the  powers  enumerated  will  be  found  to 
be  lodged  in  one  or  more  of  the  aggregate  number  of  courts 
of  this  class  in  the  several  states.     Thus,  for  instance,  while 
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the  power  to  probate  wills,  appoint  executors,  administrators, 
guardians,  and  curators  is  possessed  by  them  in  all  the  states, 
but  few  of  them  have  power  to  assign  dower,  partition  lands, 
or  set  out  the  homestead  of  the  widow  and  minor  children. 
So,  too,  the  probate  courts  in  some  of  the  states  have  exclusive 
original  jurisdiction  of  claims  against  the  estates  of  deceased 
persons,  while  in  others  the  creditors  are  referred  to  the 
courts  of  common  law  or  equity  jurisdiction  to  establish 
them.  Suits  on  bonds  of  administrators  and  guardians  must 
in  most  states  be  brought  in  the  courts  of  general  jurisdic- 
tion, while  in  some  of  them  very  summary  powers  are  given 
to  probate  courts  over  the  principals  and  sureties  in  these 
bonds.  And  so  with  reference  to  most  of  the  subjects  of 
jurisdiction  as  enumerated  above.  The  reader  is  too  familiar 
with  the  subject  to  derive  any  information  from  a  multipli- 
cation of  instances. 

The  cause  of  this  diversity  in  the  extent  of  powers  con- 
fided to  courts  of  probate  in  the  several  states  is  too  obvi- 
ous to  need  explanation.  It  would  be  almost  a  miracle  if 
the  thirteen  original  states  had  preserved  unchanged  their 
laws  upon  this  subject,  throughout  the  rich  and  manifold 
experiences  of  a  century  of  rapid  growth  and  development, 
if  even  they  had  been  alike  in  the  beginning ;  more  wonder- 
ful still  if  the  changes  in  their  laws,  and  in  the  laws  of  those 
states  which  have  since  then  assumed  their  respective  sta- 
tions in  the  Union,  had  been  identical.  Nevertheless,  the 
tendency  in  all  of  the  states  has  been,  and  is  now,  unmistak- 
ably to  recognize  probate  jurisdiction  as  a  distinct,  independ- 
ent branch  of  the  law,  destined  to  achieve  for  itself  a  sphere 
o(  jurisdiction  entirely  sui  generis,  and  based  upon  and 
determined  by  its  own  inherent  principles. 

J.    G.    WOERNER. 
bT.  Louis. 
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V.     THE  REPORTERS  AND   TEXT-WRITERS. 

'Twill  be  recorded  for  a  precedent ; 

And  many  an  error,  by  the  same  example. 

Will  rush  into  the  state. 

— \Th€  Merchant  of  Venice^  Act  IV^  Scene  i. 

Abridgments. — Such  works,  with  all  their  use,  can  rarely 
be  ultimately  relied  on.  The  opinion  of  a  court  can  hardly 
be  so  abridged  as  to  convey  all  the  circumstances  which 
had  their  weight  in  a  determination — something  will  escape 
in  the  transfusion.  A  patient  reading  of  the  particular 
cases  reported  at  length,  more  minutely  to  discern  the 
grounds  and  principles  upon  which  they  were  adjudged,  is 
necessary  to  form  clear  conceptions  of  the  law.  See 
Reeves'  English  Law,  vol.  V.  pp.  244,  245. 

Amos  (Sheldon). — **  A  distinguished  jurist."  The  Queen 
V.  Keyn,  L.  R.  2  Exch.  Div.  188,  per  Cockburn,  C.  J. 

Angell  on  Watercourses. — "A  book  often  quoted  in 
our  courts."  Lord  Selborne  in  Lyon  v.  Fishmongers*  Co. 
L.  R.,  I  App.  Cases,  683. 

Archbold.  Criminal  Pleading  and  Evidence. — "A 
work  of  great  ability."  Williams,  J.,  in  The  Queen  v. 
Wilson,  6  Q.  B.  628.  It  is  constantly  cited  as  direct  authority 
by  the  American  courts.  But  see  The  Queen  v.  Ion,  2 
Denison  C.  C.  488. 

Authorities,  Citation  of. — Lord  Bacon,  in  the  preface 
to  his  Rules  and  Maxims,  says  that  he  might  have  made  an 
ostentation  of  learning  by  vouching  authorities,  but  that  he 
abstained  from  it,  "  having  the  example  of  Mr.  Littleton  and 
Mr.  Fitzherbert,  whose  writings  are  the  institutions  of  the 
laws  of  England,  whereof  the  one  forbeareth  to  vouch 
authority  altogether,  and  the  other  never  reciteth  a  book  but 
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when  he  thinketh  the  case  so  weak  of  credit  in  itself  as  it 
needs  a  surety." 

What  Bacon  here  says  relates  to  Fitzherbert's  Natura 
Brevium.  Fitzherbert's  Abridgment  rests  wholly  on  author- 
ities either  taken  from  the  Year-Books  or  from  original  cases 
now  nowhere  else  extant.' 

Bacon's  Rules  and  Maxims. — See  Authorities,  Cita- 
tion OF. 

Bishop.  Commentaries  on  the  Criminal  Law. — "An 
elaborate  and  learned  work."  The  Queen  v.  Keyn,  L.  R.  2 
Exch.  Div.  188,  per  Cockburn,  C.  J. 

Blackstone*s  Commentaries. — "  He  it  is,"  remarks  Lee, 
one  of  the  editors  of  the  Commentaries,  "  who  first  of  all 
institutional  writers  has  taught  jurisprudence  to  speak  the 
language  of  the  scholar  and  the  gentleman ;  put  a  polish  on 
that  rugged  science  ;  cleaned  it  from  the  dust  and  cobwebs 
of  the  office ;  and  if  he  has  not  enriched  her  with  that  precis- 
ion that  is  drawn  only  from  the  sterling  treasury  of  the 
sciences,  has  decked  her  out,  however,  to  advantage  from  the 
toilet  of  classical  erudition ;  enlivened  her  with  metaphors  and 
allusions ;  and  sent  her  abroad  in  some  measure  to  instruct, 
and,  in  still  greater  measure,  to  entertain,  the  most  miscella- 
neous and  the  most  fastidious  taste." 

Bracton. — See  Coke  on  Littleton. 

Campbell  (Lord).  Lives  of  the  Chief  Justices. — Lord 
Campbell's  qualifications  as  a  biographer  have  been  fre- 
quently arraigned.  On  the  first  publication  of  his  "  Lives  of 
the  Chief  Justices  "  he  was  very  roughly  handled  in  **  The  Law 
Magazine  "  and  other  Reviews. 

'•  We  regret,"  says  the  writer  in  "  The  Law  Magazine," 
**  that  Lord  Campbell  should  have  considered  it  necessary  to 
introduce  anecdotes  of  pure  surmise,  ill-suited  to  the  refined 
taste  of  the  age,  and  unnecessary  for  any  historical  purpose." 

**Lord  Campbell  has  confounded,  or  not  rightly  under- 
stood, the  distinction  between  true  and  false.  *  *  *  His 
political  virus  oozes  out  in  sly  general  remarks  and  bantering 

'  The  Southern  Law  Review,  N.  S.  Vol.  11.  pp.  726,  727;  9  C.  B.,  N. 
S.  198  notes. 
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innuendoes."  Law  Magazine,  vol.  XLIII.  p.  5,  209,  quoted 
in  the  preface  to  the  Life  of  Lord  Kenyon. 

Caspar's  Forensic  Medicine. — Translated  by  Balfour, 
London.  Published  by  The  New  Sydenham  Society,  1861- 
1865.     4  vols.     8vo. 

This  work  may  safely  be  pronounced  one  of  the  very  best 
on  this  important  subject,  as  exhibiting  the  science  by  the 
hand  of  a  writer  of  great  experience  and  practical  skill.  It 
is  regarded  as  authority. 

Coke  (Lord). — "I  have  a  great  respect  for  the  memon* 
of  Lord  Coke,"  said  Lord  Redesdale,  "  but  I  am  ready  to 
accede  to  an  assertion  made  by  some  of  his  contemporaries, 
that  he  was  too  fond  of  making  the  law  instead  of  declaring 
the  law,  and  of  telling  untruths  to  support  his  own  opinions. 
Indeed,  an  obstinate  persistence  in  any  opinion  he  had 
embraced  was  a  leading  defect  in  his  character.  His  dispute 
with  Lord  EUesmere  furnishes  us  with  a  very  strong  instance 
of  his  forcing  the  construction  of  terms,  and  making  false 
definitions,  when  it  suited  his  purpose  to  do  so.  Mr.  Har- 
grave  has  shown  the  statement  of  the  law  in  the  passage 
[i  Inst.  244]  which  governed  the  judgment  of  the  Committee 
[of  Privileges]  to  be  untenable.  It  is  not  borne  out  by  the 
authority  referred  to  by  the  text,  and  is  inconsistent  with 
the  earlier  and  later  decisions.'*  Banbury  Peerage  Case, 
reported  in  an  Appendix  to  The  Barony  of  Gardner,  p.  437. 

Coke  on  Littleton. — "  Coke  cites  Bracton  very  often,  and 
the  quotations  which  he  gives  from  Bracton  are  sometimes 
pure  transcripts  from  the  Corpus  Juris,  which  Bracton  em- 
bodied in  his  work.  Coke  used  Bracton  and  the  old  writers 
so  far  as  served  his  purpose,  and  sometimes  he  abused  them. 
But  Coke  succeeded  in  forming  a  good  deal  of  the  law  after 
his  own  way."     Long's  Two  Discourses,  pp.  89,  107. 

Davies'  (Sir  John)  Reports. — The  preface  to  these  reports 
is  very  highly  esteemed.  It  has  been  said  to  vie  with  Coke 
in  solidity  and  learning,  and  equal  Blackstone  in  classical 
illustration  and  elegant  language.  Pearce's  History  of  the 
Inns  of  Court,  p.  294. 

Dyer's  Reports. — These  reports  contain  select  cases  from 
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\  Henry  VIII.  to  24  Elizabeth,  published  by  his  nephew  in 
1585,  folio,  in  French.  Their  "  grandeur  and  dignity,"  in  the 
opinion  of  Sir  Harbottle  Grimston,  "are  an  ample  recom- 
pense for  any  failure  in  the  number  of  persons  reporting." ' 
They  were  five  times  reprinted,  and  an  English  translation 
was  first  published  by  Mr.  John  Vaillant,  in  three  volumes, 
8vo.,  1794,  with  a  life  of  the  author  from  a  MS.  in  the 
Library  of  the  Inner  Temple.  "  Let  his  own  works  praise 
him  in  the  gates,"  exclaims  old  Fuller.  "  Let  his  learned 
writings,  called  his  commentaries  or  his  reports,  evidence 
bis  abilities  in  his  profession." 

In  the  preface  to  Vaillant's  edition  he  says :  "  The  earliest 
edition  I  have  been  able  to  obtain  is  that  of  1592,  being  the 
second,  which  is  in  the  Library  of  the  Middle  Temple,  and 
with  the  use  of  which  I  was  favored  by  that  learned  society." 
And  in  a  note  he  adds :  '*  Since  this  work  has  been  nearly 
all  printed  off  I  have  met  with  an  edition  of  1585,  but  it 
came  too  late  to  be  of  any  service,  and  that  of  1592  seems 
very  correct." 

The  writer  has  a  copy  of  the  edition  of  1585,  with  mar- 
ginal notes  in  court  hand  in  the  hand-writing  of  "  Brownlowe, 
ye  Prothonotary."  On  the  fly-leaf  is  this  note:  "Often 
quoted  by  Lord  Coke,  as  a  MS.  in  his  possession  in  the  hand- 
writing of  Ld.  Dyer:  Co.  Lit.  9  a,  $8,  148b,  2  Inst.  657. 
It  appears  to  be  a  different  collection  from  that  extant  in 
print,  as  several  of  the  cases  quoted  by  Lord  Coke  are  not  to 
be  found  in  the  printed  book.  Vide  3  Inst.  126,  127;  4 
Inst.  61." 

Fitzherbert's  Natura  Brevium. — See  Authorities, 
Citation  of, 

FoRAMiTi  (Signor).  L'Advocato  Marittimo. — "  A  short 
but  very  able  treatise."  The  Queen  v.  Keyn,  L.  R.  2  Exch. 
Div.  190, 

Gabbett's  Treatise  on  the  Criminal  Law. — A  work  at 
once  remarkable  for  its  lucid  style  and  singular  accuracy^ 
In  Mr.  Bishop's  Commentaries  on  the  Criminal  Law,  vol.  II. 
§  506  note  is  this  passage :  "  The  reason  why  I  quote  from 
this  book,  here  and  in  one  or  two  other  places,  is  not  that  it 
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is  of  the  highest  merit,  but  because  its  author  excek  in 
stating  mere  points  and  nothing  else.  He  collects  the  old 
points  from  the  standard  books  as  servilely  and  almost  as 
accurately  as  if  he  were  a  machine.  If  he  possessed  capacity 
of  a  higher  order,  he  would  not  be  likely  to  do  this  dnidgen- 
so  well ;  or,  at  least,  he  would  not  be  likely  to  copy  a  legal 
absurdity  in  precisely  the  same  way  as  a  well-proportioned 
legal  truth."  This  flippant  criticism  could  only  proceed  from 
a  superficial  or  careless  examination  of  the  book,  or  from  a 
selfish  motive. 

Gale  on  Easements,  3d  ed.,  with  Notes,  by  W.  H. 
Willes,  Esq. — "  The  author's  plan  is  to  state  the  principa'. 
cases  at  full  length — Mr.  Willes'  merely  to  glance  at  them— 
referring  to  the  same  case  repeatedly,  in  different  places,  and 
backwards  and  forwards  to  his  own  notes.  To  appreciate 
his  notes  the  reader  should  be  a  cleverer  animal  than  Sir 
Boyle  Roche's  bird,  and  in  more  than  two  places  at  once. 
Preface  to  the  fifth  edition.     ^ 

Grotius'  (Hugo)  De  Jure  Belli  et  Pacis. — The  treatise 
of  Grotius  '*  De  Jure  Praedae,"  which  was  completed  by  the 
author  at  the  commencement  of  1605,  is  a  remarkable  w^^rk 
for  a  youth  of  twenty-two  years  to  have  composed.  Tnc 
*'  Mare  Liberum,"  which  forms  the  twelfth  chapter  of  th'> 
work,  was  published  apart  from  the  body  of  the  work  in  the 
month  of  November,  1608.  The  Commentarius,  "  De  Jure 
Praedae,"  became  the  scaffold  of  the  greater  work,  "  De  Jure 
Belli  et  Pacis,"  which  Grotius  undertook,  during  his  exile,  at 
the  suggestion  of  Peiresicius,  and  upon  the  advice  of  Lord 
Bacon,  and  which  was  published  in  Paris  in  1625.  Travers 
Twiss  in  The  Law  Magazine  and  Review,  No.  223,  p.  160 
note.     1877. 

Hale's  Pleas  of  the  Crown,  Vol.  I.  p.  154. — "Here, 
again,  we  have  Lord  Hale  blindly  following  '  Master  Selden ' 
in  asserting/'  etc.  Cockburn,  C.  J.,  in  The  Queen  v.  Kep. 
L.  R.  2  Exch.  Div.  195. 

Heffter.  The  Public  International  Law  of  Europe.— 
"  A  highly  esteemed  work."  The  Queen  v.  Keyn,  L,  R.  2 
Exch.  Div.  186,  per  Cockburn,  C.  J. 
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HoLROYD  (Mr.  Justice). — "  Than  whom  no  judge  was  ever 
)re  accurate  in  expressing  his  meaning."  Blackburn,  J., 
The  Queen  v.  Tugwell,  9  B.  &  S.  372. 
Humphreys  (James).  Observations  on  the  Laws  of 
E.KL  Property,  2d  ed.  8vo.  London.  1827. — "Profound, 
r^inal,  useful,  and  learned."  This  is  the  opinion  expressed 
y  that  eminent  conveyancer,  the  late  accomplished  and 
araed  Mr.  Charles  Butler,  in  his  life  of  D'Aguesseau,  p.  59. 
Jenkins  (Sir  Leoline).  —  "The  charge  of  Sir  Leoline 
enkins^  is  unfortunately  open  to  the  remark  that  it  is 
ieclamatory,  and,  therefore,  inexact.  Yet  it  is  a  statement 
>{  the  law,  upon  the  very  point  of  the  jurisdiction  of  the 
admiralty  over  crimes,  made  by  one  of  the  most  learned  of 
English  civilians  and  international  lawyers.  It  is  reported 
Dv  Curteis  for,  and  judicial  exposition  of,  the  law."  The 
Queen  v.  Keyn,  L.  R.  2  Exch.  Div.  147,  per  Brett,  J.  A. 

Kexyok's    Reports. — "On   February    10,   1756,  he   was 
called  to  the  bar,  but  for  several  years  he  was  almost  unem- 
ployed.   As  a  diversion  he  began  to  attend  the   Court  of 
King's  Bench,  and  to  take  notes  of  the  cases  argued  there 
before  Lord  Mansfield,  then  commencing  his  long  and  splen- 
<ii<i  judicial  career.     Many  years  afterwards  some  of  these 
'/itasi  reports  were  collected  and  published.^   They  are  for  the 
most  part  more  notes  of  cases  than  actual  reports,  but  they 
are  clearly  put  together,  and  show  that  their  author  must 
tvtn  thus  early  have  attained  to  considerable  proficiency  in 
the  craft."     Life  of  Lord  Kenyon,  p.  16. 

MiRoiR  Aux  Justices. — "  This  is  one  of  the  most  valuable 
expositions  of  the  common  law  extant.  It  appears  to  have 
^een  compiled  by  Andrew  Home  in  the  reign  of  Edward  II., 
though  the  substance  of  the  book  was  evidently  the  pro- 
<iuction  of  a  much  more  remote  time."  Pearce's  Inns  of 
Court,  pp.  6,  24. 

'  In  the  reign  of  Charles  II.,  Sir  Leoline  Jenkins,  then  the  judge  of  the 
^\>mof  Admiralty,  in  a  charge  to  the  grand  jury  at  an  admiralty  sessions  at 
fhe  Old  Bailey. 

^Wiih  notes  and  references,  by  Job  Walden  Hanmer.    2  vols.    8vo.     Lon- 
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Moore's  Privy  Council  Cases. — "  A  learned  and  expehi 
enced  reporter."     Warren's  Law  Studies,  vol.  II.  p.  141 5. 

Lord  Wensleydale:  *'If  we  are  to  enquire  into  this  ques^ 
tion,  it  will  require  some  research.  The  whole  question  :s 
ably  and  distinctly  stated  in  a  note  appended,  by  the  learned 
editor,  to  the  case  of  Sherwood  v.  Ray,  i  Moore,  P.  C.  C.  35> 
355."     Brook  v.  Brook,  9  House  of  Lords  Cases,  243,  244. 

Noy's  Reports. — Throughout  the  report  of  the  case  ofi 
Conustable  v.  Clowbury,  p.  75,  the  word  "ship"  should  bel 
substituted  for  "  wife."  In  the  notes  originally  taken  by  Xoy 
the  word  would  probably  be  "  nief,"  which  might  be  rendered! 
either  "ship,"  or  the  ''wifeol^  villein."  2  Man.  &  G.  k< 
note. 

Palev  on  Convictions,  5th  ed.,  p.  63. — "  The  passage  is 
not  warranted  by  the  authorities,  and  is  in  apparent  conflict 
with  In  re  Allison,  10  Exch.  561."  Fitzgerald,  J.,  in  The 
Queen  v.  Unkles,  Irish  Rep.  8  C.  L.  55. 

Privy  Council,  Judgments  of. — "The  judicial  committee 
of  the  Privy  Council  is  an  independent  tribunal ;  it  is  in  no 
way  a  court  of  appeal  from  the  courts  in  Westminster  Hailj 
and  the  courts  in  Westminster  Hall  always  have  held  theV 
are  not  bound  to  adopt  the  decisions  of  the  Judicial  Com* 
mittee  of  the  Privy  Council  unless  they  are  true  expositions 
of  the  law  contained  in  them.  At  the  same  time  I  need 
hardly  say,  by  way  of  expressing  my  own  individual  opinion, 
that  the  judgments  of  the  Judicial  Committee  of  the  Pn\T 
Council  are  entitled  to  the  greatest  weight,  and,  although 
not  binding  judgments,  they  are  entitled  to  the  greatest  con- 
sideration, and  ought  to  be  viewed  with  the  greatest  respect 
by  any  court  of  this  country  which  has  to  consider  their 
authority."  Coleridge,  C.  J.,  in  Merchant  Shipping  Co.  v. 
Armitage,  L.  R.  9  Q.  B.  105,  in  Cam.  Scacc. 

Reeves*  History  of  the  English  Law. — "Valuable, 
though  sometimes  tedious."  Sir  Roundell  Palmer,  in  an 
Address  to  Law  Students. 

West's  Symboleography. — "Mr.  West  having  occasion, 
in  his  book  of  Presidents,  to  give  a  general  account  of  obli- 
gations, contracts,  offences,  etc.,  has  unskilfully  epitomized 
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d  translated  the  account  from  Herm.  Vulteius,  and  passed 
off  for  the  pure  common  law  of  England."  Preface  to 
ood's  "New  Institute  of  the  Imperial  or  Civil  Law/' 
mdon,  1704.  "  The  reader  may  see  how  West  did  his  work 
his  **  Symboleography."  Long's  Two  Discourses,  p.  108. 
Wood  (Baron). — "He  was  one  of  the  greatest  of  plead- 
5."    Hayes,  J.,  in  The  Queen  v.  Diplock,  lo  B.  &  S.  175.. 

F.  F.  Heard. 
Boston,  Mass. 
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VI.    A  POINT  OF  CHANCERY  PRACTICE. 

A  point  of  chancery  practice  about  which  learned  doc 
have  differed  for  over  a  hundred  years  would  seem  tc 
worthy  of  the  consideration  of  even  as  grave  a  Law  Revie 
ours.  Such  a  point  we  find  in  the  extent  of  the  discos 
which  a  defendant  may  be  required  to  make  of  matter 
account  where  the  complainant's  right  to  the  account 
denied. 

The  general  rule  undoubtedly  is  that  every  objection 
discovery  which  is  founded  upon  a  denial  of  the  plainti 
right  of  suit,  or  of  his  right  to  proceed  with  it  in  its  exist 
state,  should  regularly  be  taken  by  demurrer  or  p 
according  to  the  form  of  the  bill ;  and  where  the  object 
is  not  so  taken,  and  the  defendant  answers  the  bill,  be « 
be  held  to  have  waived  the  objection,  and  will  be  obliged 
answer  the  bill  throughout.  Mazerredo  v.  Maitland,  3  ^U 
66 ;  Lancaster  v.  Evors,  i  Phill.  349  ;  Swinborne  v.  Nelson, 
Beav.  416 ;  Elmer  v.  Creasy,  L.  R.  9  Ch.  App.  69;  Bank 
Utica  V.  Messereau,  7  Paige,  517.  The  reason  is  that  I 
complainant  is  entitled  to  a  full  discovery  of  all  facts  allegj 
in  the  bill,  which  may  be  important  to  the  complaina 
in  case  he  should  succeed  in  showing  that  the  particul 
defence  attempted  to  be  set  up  in  the  answer  is  false  1 
unfounded.  For,  were  the  rule  otherwise,  the  defendant,  I 
putting  in  an  answer  denying  some  particular  allegation  whi( 
is  necessary  to  the  title  of  the  complainant  to  relief,  an 
putting  every  other  allegation  of  the  bill  in  issue  by  a  g^^ 
eral  traverse  in  the  usual  form,  might  throw  upon  the  coi« 
plainant  the  burden  of  proving  many  things  as  to  which  i 
was  entitled  to  a  discovery,  if  the  particular  denial  of  th 
-answer  turned  out  to  be  unfounded.     There  are  exceptions 


Digitized  by  VjjOOQIC 


A   POINT   OF   CHANCERY  PRACTICE.  2/7 ' 

i-ever,  to  the  general  rule,  about  which  there  never  has 
n  any  conflict ;  such,  for  instance,  as  privileged  communi- 
ions,  and  discovery  which  might  subject  the  defendant  to 
enalty  or  forfeiture.  Stratford  v.  Hogan,  2  B.  &  B.  164 ; 
khurst  V.  Lowton,  i  Men  400 ;  Cooke  v.  Turner,  14  Sim. 
\ ;  The  defendant  is,  moreover,  not  bound  to  answer  mat- 
purely  scandalous,  impertinent,  or  immaterial.  Agar  v. 
gent  Canal  Co.,  Coop.  Ch.  Rep.  212;  Utica  Ins.  Co.  v. 
nch,  3  Paige,  210.  The  reason  for  these  exceptions  is 
t,  even  if  the  defence  had  been  made  by  demurrer  or  plea, 
i  overruled,  the  complainant  would  not  be  entitled  to  the 
ticular  discovery,  and,  therefore,  it  could  make  no  differ- 
:e  if  the  defence  were  made  in  the  first  instance  by  answer, 
e  exception  of  a  bona  fide  purchaser  for  value  and  without 
ice  rests  upon  the  same  ground,  such  a  purchaser  being  so 
under  the  protection  of  the  court  that  he  will  not  be 
[uired  to  discover  until  the  fact  is  disproved,  even  if  he 
ike  defence  by  answer.  Jerrard  v.  Saunders,  2  Ves.,  jr., 
%\  Methodist  Episcopal  Church  v.  Jaques,  I  Johns.  Ch.  65. 
le  English  decisions  have  recently  done  away  with  this 
ception.  Ovey  v.  Leighton,  2  Sim.  &  Stu.  234.  And 
lancellor  Walworth  doubts  its  propriety  on  principle.  Cuy- 
V.  Bogert,  3  Paige,  187.  Another  exception  has  been 
ide  where  the  defendant  disclaims  all  interest,  although 
I  authorities  are  conflicting.  Cookson  v.  Ellison,  2  Bro. 
C.  252 ;  Newman  v.  Godfrey,  2  Bro.  C.  C.  322  ;  Green  v. 
inter,  cited  4  Johns.  Ch.  214;  Richardson  v.  Mitchell,  Sel. 

Ch.  51. 
When  we  come  to  the  direct  question  whether  the  defend- 
t,  who  denies  by  answer  the  complainant's  right  to  an 
count,  is  nevertheless  required  to  give  the  account  called 
',  the  decisions  are  even  more  conflicting.  Lord  Maccles- 
Id  held,  in  Stephens  v.  Stephens,  cited  in  Sel.  Ca.  Ch.  51, 
it  he  must  discover ;  while  Lord  Hardwicke,  in  Gethin  v. 
lie,  cited  Amb.  353,  reached  the  opposite  conclusion.  And 
)rd  Thurlow,  in  Shepherd  v.  Roberts,  3  Bro.  C.  C.  239, 
lich  was  a  bill  for  a  partnership  account  where  the  defend- 
it  denied  the  partnership,  held,  first,  that  the  defendant  must 
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:  give  the  account  called  for,  but  afterwards,  as  we  learn  from 
Lord  Loughborough  in  Jerrard  v.  Saunders,  2  Ves.,  jr.,  457 
and  from  a  note  of  the  editor  to  Hall  v.  Noyes,  3  Bro.  C  C| 
483,  reversed  himself,  and  held  the  answer  sufficient  uithcuj 
the  account.  Lord  Loughborough  declared  himself  strongl^^ 
in  favor  of  the  latter  ruling  in  Marquis  of  Donegal  v.  Stew 
art,  3  Ves.  446,  and  Phelips  v.  Carey,  4  Ves.  107.  The  courj 
of  Exchequer,  on  its  equity  side,  has  always  ruled  the  poinj 
in  that  way.  Randall  v.  Head,  Hardr.  188 ;  Sweet  v.  Youn^ 
Amb.  353;  Jacobs  v.  Goodman,  2  Cox,  282;  s.  r.,  3  Bro.  C 
C.  488,  note ;  John  v.  Ducie,  1 3  Price,  632.  And  the  incHna| 
tion  of  Chancellor  Kent,  upon  a  review  of  the  authoritie^ 
was  in  the  same  direction.  Phillips  v.  Prevost,  4  Johns.  ClJ 
205. 

The  question  came  before  Lord  Eldon  on  several  oca 
sions,  who,  while  he  hesitated,  as  was  his  wont,  to  overrulJ 
the  current  of  decisions  then  prevailing,  indicated  a  leaning 
to  the  contrary  doctrine.  Shaw  v.  Ching,  1 1  Ves.  283,  an<l 
Rowe  V.  Teed,  15  Ves.  376.  These  doubts  of  their  greai 
chief  were  made  certainties  by  Sir  John  Leach  in  Mazerredt 
V.  Maitland,  3  Mad.  72,  and  by  Lord  Manners  in  Leonarc 
V.  Leonard,  2  Ball  &  B.  323.  The  conflict  was,  howevei] 
again  renewed  by  Lord  Cottenham  in  Adams  v.  Fisher,  3  M 
&  C.  526,  a  decision  tending  to  a  return  to  the  earlier  cases 
and  by  Lord  Lyndhurst  in  Lancaster  v.  Evors,  i  Phill.  349 
who  expressed  himself  strongly  the  other  way.  These  case: 
were  followed  by  Swinborne  v.  Nelson,  16  Beav.  416,  in  whicl 
Lord  Romilly,  master  of  the  rolls,  dissents  from  the  rulinj 
in  Adams  v.  Fisher,  and,  upon  a  review  of  the  authorities 
lays  down  the  doctrine  broadly  that  a  defendant,  who  sub 
mits  to  answer,  must  answer  fully,  and  cannot  escape  bi 
denying  the  complainant's  title.  The  bill  was  for  the  infringe- 
ment  of  a  patent,  and  called  for  an  account  of  all  articles 
manufactured  and  sold  by  defendant  under  a  particuhi 
name,  the  quantities  thereof,  the  names  and  addresses  o\ 
the  persons  to  whom  sold,  and  the  prices.  The  defendants 
denied  all  infringement,  and  yet,  upon  exceptions,  wen 
required    to   answer   these   sweeping   interrogations.     Tl« 
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aster  of  the  rolls  repeated  his  ruling  in  Clegg  v.  Edmond- 
n,  23  Beav.  125,  where  accounts  were  called  for  upon  the 
sis  of  a  partnership,  and  the  partnership  was  denied.  Both 
these  decisions  were  appealed  from,  and  the  result  is  thus 
Id  by  Lx>rd  Selborne,  in  delivering  the  opinion  of  the  court 
Elmer  v.  Creasy,  L.  R.  9  Ch.  App.  73  :  "  What  really  hap- 
med  in  the  Court  of  Appeal  was  that  the  Lord  Justices 
cceeded  in  putting  pressure  on  the  parties,  so  as  to  obtain 
eir  consent  to  reasonable  terms  for  expediting  the  hearing, 
eluding  such  admissions  for  the  purposes  of  that  hearing 
their  lordships  thought  sufficient ;  and,  upon  these  terms, 
c  exceptions,  or  the  appeals  from  the  orders  allowing  them 
am  not  sure  which,  for  these  cases  upon  appeal  are  not 
ported),  were  ordered  to  stand  over  till  the  hearing.  Vice- 
uncellor  Wood,  in  De  La  Rue  v.  Dickinson,  3  K.  &  J. 
18  (an  exactly  similar  case  to  Swinborne  v.  Nelson),  thought 
mself  warranted*by  these  precedents  in  making  an  adverse 
der  that  exceptions  for  insufficiency  should  stand  over  to 
iC  hearing."  In  other  words,  to  avoid  the  enforcement  of 
supposed  general  rule,  which  was  found  to  work  harshly  in 
le  particular  ca*ses,  the  lord  justices  "put  pressure  on  the 
irties,"  whatever  that  may  mean,  by  which  they  were  mildly 
mstrained  to  postpone  their  demands  until  the  question 
;  right  was  first  adjudged.  Lord  Romilly  adhered  to  his 
isvious  ruling  in  Great  Luxembourg  Railway  Company  v. 
iagnay,  23  Beav.  646;  Read  v.  Woodroofe,  24  Beav.  421, 
id  Howe  v.  McKernan,  30  Beav.  547.  In  the  last  of  these 
ises,  however,  the  defendant  seems  to  have  admitted  the 
iuit>'  of  the  bill,  and  in  the  second  his  lordship  refers  to 
le  appeals  in  the  previous  cases,  the  result  of  which  was, 
t  thinks,  rather  to  confirm  than  shake  his  rulings,  and 
idertakes  to  qualify  the  oppressive  operation  of  those  rul- 
gs.  "  If,"  he  says,  *'  I  see  that  the  substantial  information 
given,  though  not  strictly  and  technically,  I  have  always 
iscouraged  exceptions.*'  And,  in  answer  to  the  objection 
f  the  difficulty  of  giving  the  discovery  asked,  which  was 
archmg  and  minute,  he  added  :  "  If  I  find  that  the  defend- 
it  has  given  a  substantial  answer,  I  shall  not  require  of  him 
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a  minute  and  vexatious  discovery."  The  result,  it  will  be 
seen,  is  to  hold  to  the  rule  in  words,  but  to  fritter  it  away  by 
refusing  to  execute  it  at  the  discretion  of  the  judge,  or  d 
avoid  it  by  "  pressure  on  the  parties."  In  Elmer  v.  Creasyj 
L.  R.  9  Ch.  App.  69,  the  lord  chancellor  expressed  the 
opinion,  arguendo^  that  the  rule  that  discovery,  even  if  con- 
sequential on  particular  relief,  could  only  be  limited  by 
demurrer  or  plea,  **  was  in  fact  established,  both  on  technical 
grounds  and  also  because  a  full  discovery  of  the  details  oi 
the  account  might,  in  some  cases,  enable  a  plaintiff  to  take 
an  immediate  and  final  decree  at  the  hearing,  and  because,| 
if  the  discovery  were  postponed  till  a  later  stage,  the  plainrifl 
might  run  the  risk  of  losing  it  altogether  by  death  or  othcij 
intervening  accidents."  The  particular  case  was,  however.  ^ 
redemption  suit,  in  which  the  defendant  admitted  the  com- 
plainant's right  to  redeem,  and  only  objected  to  giving  the 
details  of  the  account  at  that  stage  of  the  ctiuse.  The  court. 
citing  Read  v.  Woodroofe,  add :  "  We  are  not  now  called 
upon  to  determine  whether  the  defendant  must,  in  answer:: 
these  interrogatories,  set  forth  as  full  and  detailed  a  state^ 
ment  of  all  the  items  of  the  account  as  he  might  be  obHge<i| 
to  give  under  a  decree  for  redemption.  The  court  may  hj 
trusted  to  exercise  a  proper  control  over  any  attempt  on  tb<i 
plaintiff's  part  to  press  for  any  such  minuteness  of  discoven,^ 
as  would  be  either  vexatious  or  unreasonable,  as,  indeed,  it 
can  do  in  every  case  in  which  it  is  satisfied  that  any  kind  oi 
discovery  is  required  vexatiously  or  oppressively."  Another 
paragraph  of  his  lordship's  opinion  is  highly  suggestive: 
"The  principle  expressed  in  Sir  James  Wigram's  first  prop"'- 
sition  (Wigr.  on  Discovery,  §  25),  that  'the  right  of  a  plaintitt 
to  discovery  is,  in  all  cases,  confined  to  the  question  or  ques- 
tions in  the  case  which,  according  to  the  pleadings  and  prac- 
tice of  the  courts,  is  or  are  about  to  come  on  for  trial,*  might, 
indeed,  have  seemed  to  justify  the  postponement,  until  after 
the  decree,  of  all  discovery  as  to  items  of  account,  concern- 
ing which  no  special  relief  was  prayed ;  especially  if  Lord 
Gififord  was  right  in  refusing  (as  he  did  in  Law  v.  Hunter,  1 
Russ.  100,  and  Walker  v.  Woodward,  i  Russ.  107)  to  receive 
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t  the  hearing,  or  to  enter  in  the  decree,  as  read,  evidence  as 
>  such  items." 

In  Saull  V.  Browne,  L.  R.  9  Ch.  App.  364,  the  doctrine  of 
Imer  V.  Creasy,  with  its  qualifications  as  therein  expressed, 
^  followed.  But  in  the  Great  Western  Colliery  Company 
.  Tucker,  heard  during  the  same  month  and  reported  in  the 
ame  volume,  page  376,  the  court  refused  to  require  the  defend- 
flt,  whom  the  bill  sought  to  charge  as  the  complainant's 
gent,  and  who,  by  his  answer,  had  denied  the  agency,  to  give 
he  discovery  of  accounts  called  for  by  the  bill.  "  The  ques- 
ion,"  say  the  court,  "  is  whether  the  relation  of  principal  and 
igent  existed  between  the  parties.  *  *  *  This  is  exactly 
me  of  those  cases  referred  to  by  the  Lord  Chancellor,  in 
Elmer  v.  Creasy,  where  the  court  may  be  trusted  to  exercise 
i  proper  control  over  any  attempt  on  the  plaintiff's  part  to 
press  for  discovery  which  would  be  vexatious  or  unreason- 
ible."  Nevertheless,  it  must  be  conceded,  the  line  of  dis- 
tinction is  not  very  obvious,  and  the  net  result  of  the  authori- 
ties seems  to  be  that  the  whole  matter  is  left  to  the  discretion 
of  the  court.  But,  to  use  the  words  of  Sir  James  Wigram 
in  the  work  quoted  by  the  lord  chancellor  in  Elmer  v. 
Creasy  "the  practice  which  leaves  to  a  judge  the  decision 
*'f  a  cause  according  to  a  discretion  not  reduced  to  rule  is 
in  principle  a  denial  of  the  suitor's  right."  It  is  impossible 
to  rely  with  confidence  upon  precedents  which  lead  to  such 
an  unsatisfactory  conclusion. 

la  the  meantime  the  English  judges  undertook  by  the  38th 
order  of  the  Orders  in  Chancery  of  1 841  (i  Ph.  &  Cr.  379) 
to  remedy  the  evil  in  part.     That  rule  provides  that  a  defend- 
ant who  answers  may  decline  answering  any  interrogatory, 
or  part  of  an  interrogatory,  from  answering  which  he  might 
have  protected  himself  by   demurrer.     And   the    Supreme 
Court  of  the  United  States,  by  their  Equity  Rules  of  1844, 
went  further,  and  expressly  provided  that  "  the  rule,  that  if 
a  defendant  submits  to  answer  he  shall  fully  answer  to  all  the 
mattere  of  the  bill,  shall  no  longer  apply  in  cases  where  he 
might  by  plea  protect  himself  from  such  answer  and  discov- 
er}-."   Rule  39.     Following  this  lead  the  Code  of  Tennessee, 
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§§  4318,  4319,  provides  that  a  defendant  need  not  demur  or 
plead  specially  in  any  case  except  to  the  jurisdiction  of  the 
court,  but  may  have  all  the  benefit  of  a  demurrer  by  rely- 
ing thereon  in  his  answer,  and  may  incorporate  all  matters  of 
defence  in  his  answer. 

The  true  key  to  the  distinction  between  the  discoveiy 
which  the  complainant  is  entitled  to  demand  as  of  right, 
where  the  title  of  the  complainant  to  relief  is  denied,  and  the 
discovery  which  he  is  not  entitled  to  in  such  case,  is  struck 
by  Sir  James  Wigram  in  the  quotation  made  in  Elmer  v. 
Creasy.  The  right  of  the  complainant  to  discovery,  he  says, 
is  confined  to  the  questions  to  be  disposed  of  at  the  hearicg 
on  the  merits,  or,  as  he  puts  it  elsewhere  in  his  Treatise  on 
Points  of  Discovery,  §§91  and  244,  is  confined  to  the  "plaint- 
iff's  case."  He  is  not  entitled  to  the  discovery  consequen- 
tial on  giving  him  the  relief  he  seeks,  but  to  the  discovery 
which  will  aid  him  in  obtaining  that  relief.  If  there  is  any 
part  of  the  discovery  sought  which  would  tend  to  support 
"  the  plaintiff's  case,"  and  fix  his  right  to  the  account  sought 
the  complainant  should  have  it  in  advance  of  the  hearing, 
Turney  v.  Bayley,  4  De  G.  J.  &  S.  340.  The  discover.' 
which  merely  goes  to  the  details  of  the  account,  if  ordered, 
may  safely  be  left  until  the  right  to  the  account  is  adjudged. 
And  this  was  precisely  what  Lord  Gifford  held  in  the  Uv 
cases  in  Russell,  cited  by  Lord  Selborne  in  Elmer  v.  Creasy 
The  right  of  the  complainant  to  a  discovery,  if  he  shows  him- 
self entitled  thereto  at  the  hearing,  will  not  be  prejudiced  by 
the  delay.  He  will,  in  that  event,  be  in  the  position  of  a 
complainant  to  whose  bill  a  false  plea  has  been  put  in,  and 
the  issue  thereon  found  in  his  favor.  He  may  have  an 
order  that  the  defendant  be  examined  on  interrogatories, 
before  the  master,  as  to  the  matters  in  relation  to  which  dis- 
covery is  sought  by  the  bill.  Astley  v.  Fountaine,  Rep. 
temp.  Finch,  4 ;  Brownsword  v.  Edwards,  2  Ves.  247 ;  Dows 
v.  McMichael,  2  Paige,  345. 

W.  F.  Cooper. 

Nashville,  Tenn. 


Digitized  by  VjjOOQIC 


WHARTON    ON  EVIDENCE.  283 


VII.     BOOK  REVIEWS. 

HE  Law  of  Evidence  in  Civil  Issues.  By  Francis  Wharton, 
LL.D.  Two  volumes.  Philadelphia:  Kay  &  Brother.  1877. 
This  is  the  last  contribution  of  Mr.  Wharton  to  legal  literature. 
'e  think  he  has  chosen  his  subject  wisely.  The  changes  in  the 
iw  of  evidence  in  recent  years  have  been  so  great  that  a  treatise 
diibiting  its  actual  state  at  the  present  day  was  much  needed. 
"he  admission  as  witnesses,  not  merely  of  interested  persons,  but 
f  parties,  has  worked  a  complete  revolution  in  many  of  the  rules 
ertaining  to  the  laws  of  evidence.  As  the  author  truly  says :  *'  The 
iivt  and  most  obvious  result  of  this  change  is  that  a  vast  mass  of 
ulings,  embracing  about  one-sixth  of  the  common-law  cases  on 
vidtDce,  has  become  useless ;  while,  in  the  shape  of  adjudications 
)n  the  new  statutes,  we  have  a  series  of  decisions  which  abound  in 
mportant  distinctions,  and  demand  careful  discussion.  The  results 
5f  the  rehabilitating  statutes  are  not  confined  to  the  branch  of  law 
«ith  which  they  are  immediately  concerned ;  the  whole  system  is 
more  or  less  affected  by  the  change.  The  doctrine  of  presumption, 
fbt  of  intent,  that  of  fraud,  and  that  of  relevancy,  are  necessarily 
mod:fied  by  so  great  an  alteration,  not  merely  in  form,  but  in  the 
;  rinciples  of  jurisprudence.  The  disuse  of  special  pleadings  and 
ihc  almost  unlimited  liberty  of  amendment  in  civil  issues  have 
rendered  practically  obsolete,  in  such  issues,  the  old  decisions  on 
viriance.  A  work,  therefore,  that  will  faithfully  give  the  law  of 
evidence  as  it  now  exists  must  specifically  discuss  these  modi- 
fications." 

Mr.  Wharton  commences  the  discussion  in  his  book  by  a  pre- 
liminary consideration,  in  which  he  takes  a  general  survey  of  the 
l5w  of  evidence,  and  then  he  immediately  turns  his  attention  to 
the  question  of  relevancy,  in  which  the  doctrine  relating  to  that 
subject  is  most  ably  expounded.  Then  follow  chapters  as  to  pri- 
niariness  as  to  documents,  and  their  different  kinds,  including 
proof  of  marriage,  copies  of  documents,  certificates  of  officers, 
notaries'  certificates,  lost  documents,  documents  held  by  oppo- 
nents, and  notice  to  produce  documents.    The  chapter  on  hearsay 
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— under  which  head  is  discussed  the  general  law  relating  to  1 
subject,  and  also  the  testimony  of  deceased  witnesses,  the  testiro 
of  witnesses  at  former  trials,  testimony  of  sick  or  insane  witnes 
depositions  in  perpetuam  tnemoriamy  declarations  as  to  public  rig 
hearsay  as  to  ancient  facts,  ancient  documents,  pedigree,  n 
tation  to  prove  death  and  marriage,  declarations  of  deceased  ] 
sons,  business  entries  of  deceased  persons,  res  gesta^  and  dech 
tions  of  state  of  mind — is  very  full  and  satisfactory.  The  quest 
of  judicial  notice,  with  all  the  kindred  questions  properly  rang 
under  that  head,  is  examined,  and  the  latest  cases  cited.  Yi 
the  burden  of  proof  the  author  proceeds  to  witnesses,  and  here 
find  an  elaborate  consideration  of  the  whole  subject  of  procur 
their  attendance,  the  oath  and  its  incidents,  their  competen 
credibility,  husband  and  wife,  rules  as  to  experts,  examination,  t 
The  law  which  now  prevails  alike  in  England  and  this  count 
abrogating  the  old  common-law  rule  excluding  interested  parti 
is  thus  vindicated.  **  The  impolicy  of  such  exclusion  has  tx 
shown  by  Mr.  Bentham  with  a  quaint  vigor  which  leaves  little  to 
done  by  those  who  follow  in  the  same  line.  We  have  alrd 
noticed  the  untruth  of  the  assumption  that  a  pecuniary  intere>1 
stronger  than  other  interests ;  and  the  same  reasoning  that  leads 
the  rejection  of  witnesses  in  one  case  of  interest  would  justify  ih^ 
rejection  in  all  other  cases  of  interest.  Yet  if  all  kinds  of  inter 
should  disqualify  a  witness,  few  witnesses  could  be  sworn,  for  x\\i 
are  few  witnesses  who  in  some  way  are  not  interested  in  the  cai 
as  to  which  they  are  called  upon  to  testify.  As,  therefore,  M 
impossible  to  exclude  all  interested  witnesses,  the  question  arii 
why  pecuniary  interest  alone  should  disqualify.  Is  pecuniary  inri 
est  more  intense  than  other  forms  of  interest  ?  It  may  be ;  but 
is  by  no  means  the  interest  most  likely  to  cause  a  witness  to  spe 
untruthfully.  Men  dealing  with  money  are  likely  to  be  more  exa 
in  their  words  than  those  not  accustomed  so  to  deal.  A  busing 
man  knows  that  he  has  to  pay  such  penalties  for  exaggeration  th^ 
as  a  usual  thing,  he  refrains  from  exaggeration.  A  business  mi 
who  does  not  keep  his  word  is  disgraced,  and  ceases  to  be  a  bis 
ness  man.  Such  men  hold  truth  peculiarly  sacred,  not  sirop 
from  the  love  of  truth,  but  because  falsehood  to  them  is  ruin.  I 
the  common  law,  however,  a  business  man  with  an  interest  of 
penny  in  a  case  was  excluded,  while  a  witness  who  is  bound  < 
one  of  the  parties  by  the  most  passionate  ties  was  nevertheless 
witness  for  such  party.    Who,  for  instance,  is  more  likely  to  swcs 
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r  another  through  thick  and  thin  than  an  associate  in  a  raid  which 
rongly  excites  partisan  sympathy  ?  Nor  does  this  spring  neces- 
rily  from  a  conscious  desire  to  prevent  truth.  In  collision  cases, 
r  instance,  all  the  witnesses  may  be  honest ;  yet  there  are  few 
^Uision  cases,  as  has  been  already  noticed,  in  which  each  witness 
)es  not  swear  with  his  ship.  In  riots,  also,  in  which  the  respon- 
bility  of  two  warring  factions  is  involved,  it  is  notorious  that  the 
itnesses  belonging  to  each  faction  swear  together,  even  in  respect 
\  issues  as  to  which  it  is  impossible  to  give  credit  to  the  one  body 
f  witnesses  without  imputing  perjury  to  the  other  body.  Party 
>int,  to  ascend  to  a  higher  line  of  illustrations,  makes  us  unwill- 
ig  to  see,  and,  a  fortioriy  unwilling  to  narrate,  that  which  is  dis- 
dvantageous  to  those  to  whom  we  are  attached  ;  and  even  if  our 
exceptions  are  not  thus  affected,  between  a  willing  and  an  unwilling 
ritness,  the  practical  difference  is  great.  And  stronger  than  party 
pirit  are  to  be  reckoned  those  strong  family  instincts  which  render 
be  parent  ready  to  make  great  sacrifices  on  behalf  of  the  child, 
he  child  on  behalf  of  the  parent,  the  brother  on  behalf  of  the 
Mother.  Attachments  such  as  these  may  take  hold  of  weak  minds 
Dd  so  work  them  as  to  make  them  unconscious  of  the  falsity  of 
:beir  false  statements,  while  the  influence  wrought  by  a  pecuniary 
interest  is  usually  one  of  which  the  witness  himself  is  conscious  ;  and 
be  belongs  to  a  class  peculiarly  susceptible  to  the  difference 
between  the  true  and  the  false,  which  is  most  exposed  to  ruin  from 
speaking  falsehood,  and  which  is  obliged  to  attach  peculiar 
sanctity  to  truth.  This  line  of  reasoning,  coupled  with  a  growing 
consciousness  that  the  truth,  in  judicial  investigations,  is  best 
brought  out  by  the  exhibition  of  all  relevant  testimony,  has  led  to 
the  now  universal  statutory  abrogation  of  the  old  rule  excluding 
parties  and  persons  having  a  pecuniary  stake  in  the  issue." 

Tne  exceptions  in  the  statutes,  where  a  suit  is  brought  against  an 
executor  or  administrator,  in  which  case  the  surviving  party  is  not 
pcrinitted  to  testify,  are  fully  considered,  and  all  the  adjudications 
collated,  many  of  the  opinions  being  abstracted  at  great  length.  At 
section  595  the  law  in  reference  to  telegraph  operators  is  examined, 
and  it  b  stated  that  the  established  ruling  now  is  that  telegraph 
agents  are  bound  to  produce  in  court  the  originals  of  telegrams, 
or,  if  such  originals  be  lost,  to  give  secondary  evidence  of  their 
contents. 

The  law  in  relation  to  the  admissibility  of  pictures  and  photo- 
graphs in  evidence,  which  is  now  becoming  of  growing  importance. 
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is  learnedly    discussed,  and    several  cases    of  great  interest  j 
referred  to. 

The  chapters  on  judgments,  statute  of  frauds,  documents,  wil 
and  contracts,  modified  by  parol  and  admissions,  are  the  most  f 
and  complete  that  are  to  be  found  in  any  work  on  evidence.  T 
concluding  chapter,  on  presumptions  in  all  their  various  kinds,  is  . 
exhaustive  review  of  the  whole  subject. 

The  work  covers  the  whole  ground  of  the  law  of  evidence  appi 
cable  to  civil  issues,  and  will  be  found  of  great  value  in  practic 
It  is  up  with  the  times  and  brings  down  the  law  to  the  very  late 
period.  The  notes  are  elaborate,  and  the  citation  of  authoriti< 
abundant.  The  authorities  to  support  the  text  are  not  confined  t 
a  few  of  the  states,  as  is  the  habit  with  some  text-writers,  but  tb 
cases  are  taken  from  all. 

In  answer  to  the  objection  that  might  be  taken  to  the  redun 
dancy  of  the  authorities  cited,  the  author  says  in  his  preface 
"  If  this  be  excepted  to,  I  might  reply  that  it  would  have  been  fa 
easier  to  have  cited  only  leading  cases  from  what  might  be  callet 
leading  states.  This  course  I  once  pursued ;  but  the  changes  thai 
have  occurred  since  I  published  my  first  law-book  have  admon 
ished  me  that  neither  leading  cases  nor  leading  states  can  be  relied 
on  as  permanently  retaining  their  rank.  Several  American  states 
which,  twenty  years  ago,  had  only  territorial  courts,  now  take  a 
justly  authoritative  standing  in  our  jurisprudence ;  and  many  decis- 
ions which,  twenty  years  ago,  were  leading,  have  now  become  over- 
ruled, or  have  become  obsolete.  I  have,  therefore,  on  each  point 
cited,  as  far  as  I  could  collect  them,  the  rulings,  no  matter  how 
obscure,  of  each  of  our  American  states,  no  matter  how  recent  its 
establishment." 

In  this  the  author  has  acted  wisely.  He  has  furnished  the  stu- 
dent all  the  means  and  sources  of  investigation,  and  he  will  receive 
the  thanks  of  the  profession  for  it.  The  work  is  well  written,  and 
for  terseness,  condensation,  and  compactness  is  superior  to  any  of 
the  author's  previous  productions;  it  is  worthy  of  commendation, 
and  we  are  greatly  mistaken  if  it  does  not  soon  attain  a  high  rant 

D.  W. 

Political  and  Constitutional  Law  of  the  United  States  or 
America.    By  William  O.  Bateman,  Counsellor  at  Law.  St. 
Louis :     G.  I.  Jones  &  Co.     1876. 
The  volume  before  us  contains  386  closely  and  well-print«d 
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ges,  and  is  devoted  to  a  critical  examination  of  the  origin,  con- 
Tiction,  and  tendencies  of  the  fundamental  principles  of  the  fed- 
al  government.      The  founders  of  that  government  had  sufficient 
aM)n$for  avoiding  anarchy  and  centralization  with  equal  care 
id  jealousy.     The   awkward  and  blundering  tyranny  of  George 
I.  had  rendered    them  distrustful  of  power  concentrated   in  one 
r  a  few  hands  ;  the  weakness  and  inefficiency  of  the  articles  of 
anfederation  had  brought  prominently  into  view  the  impotence 
f  a  government  based  in  the  main  on  moral  suasion,  and  a  vague 
mst  that  all  men  would  spontaneously  do  what  they  ought  to  do. 
1  was  a  day  of  compromises  all  round.     Not  only  was  it  needful  to 
iAt  a  good  constitution,  but  it  was  also  requisite  that  the  con- 
tit'jtion  should    be  such  as  would  probably  be  adopted.     It  was 
leccssary  to  conciliate  the  suffrages  on  which   its  existence,  unless 
IS  a  pure  abstraction,  would   inexorably  depend.     When   it  was 
>!ice  reduced  to  form  it  failed  to  create  any  general  enthusiasm. 
There  existed  a  generation  of  men  who  had  seen  much  ;  had  seen 
many  things  rise  up  and  depart;  had  seen  how  everywhere  the  inev- 
iu'jle  commonplace  quietly  elbows  aside  the  fears  and  hopes  of 
men— all  their  day  dreams  and  night  dreams — and  gives  to  all  human 
a.iiirs,  when  the  tragic  elements  of  life  are  for  a  moment  sunk  out 
of  sight,  the  asx>ect  of  a  comedy,  which,  in  the  long  run,  renders 
cathusiasra  somewhat  timid.     There  had  been  a  period  of  eager 
cnth'jsiasm;  but    it   had  been  followed  by   a  period  of  lethargy. 
Hirder  than  the  task  of  overcoming  opposition  was  the  task  of 
overcoming  indifference.     Some  men  of  marked  ability  supported 
tie  constitution  on  the  expressed  and  sole  ground  that  *'  it  was 
^-'UeriHan  nothing."     The  vast  amount  of  judicial  interpretation 
V'hich  it  has  required  and  received  shows  that  the  instrument  was 
susceptible  of  many  constructions  on  almost  every  point.     Doubts 
were  encamped  on  the  frontier  of  every  proposition.     Those  who 
-avored  its  adoption  gave,  not  un frequently,  opposite  and   incon- 
sistent reasons  for  their  action;  and  even  hostile  factions  assisted 
<^^  other  in   the  general  obscurity.     The  constitution  did   not 
Tiite  mean  all    things  to  all  men,  but  men  gave  to  it  different 
uwinings.    To  the  Federalist  it  was  to  be  the  guaranty  of  a  strong 
government;  to  the  friend  of  state  sovereignty  it  was  to  be  the  bul- 
^«^  of  the  immaculate  rights  of  the  states.     The  issue  was  that 
after  it  had  been  successfully  put  through,  and  it  was  beheld  in  its 
V^xical  operation  and  effects,  many  were  ready  to  cry  out  that 
^^cy  had  been  cheated  and  deceived.     It  would  be  hard  to  say 
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which  side  made  the  loudest  and  longest  lamentation.  T| 
there  succeeded  a  degree  of  political  animosity  and  party  rani 
which  has  rarely  been  exceeded.  It  would  be  a  great  mistake 
suppose  that  these  were  made  up  only  of  sound  and  passion.  1 
polemics  of  the  time  were  of  an  unusually  intellectual  type-  T 
disputants  dealt  with  the  most  abstruse  questions  which  can  real 
have  a  vast,  continuing,  and  formidable  relationship  with  the  pr< 
lem  of  human  happiness.  The  annals  of  all  time  were  clo» 
scanned.  The  intense  keen  atmosphere  of  a  debate  that  reach 
every  household,  involving  the  nature  of  the  government  to  whi 
the  destinies  of  the  people  had  been  committed^  nourished  a  ra 
of  men  remarkable  for  their  intellectual  stature. 

Of  these  many  were  found  on  the  bench,  as  well  as  in  the  fonj 
and  in  the  legislative  halls.  It  was  for  the  bench  to  bring  order  d 
of  confusion,  to  solve  the  doubts  by  which  the  controversy  was  fe 
Others  assisted  in  the  work ;  but  the  bench  had  the  casting  vo^ 
Doubtless  the  bench  sometimes  read  the  constitution  by  the  ligi 
of  after  events;  and  sometimes,  in  a  spirit  of  filial  pity,  it  nv 
have  ascribed  to  the  founders  of  the  republic  a  foresight  whi^ 
they,  being  human,  hardly  possessed.  Even  now  these  judicj 
utterances  are  sometimes  criticised  in  a  temper  which  would  seel 
to  indicate  that  nothing  ever  wholly  dies.  But  whatever  different 
of  opinion  may  exist  as  to  the  judicial  interpretation  that  no| 
forms  so  large  a  part  of  the  constitution  as  we  know  it,  we  m? 
congratulate  ourselves  that  tribunals  of  exceptionally  great  anj 
undefined  powers,  subject  indeed  to  no  certain  control,  never  veil 
tured  upon  anything  that  could  fairly  be  called  revolutionary  it 
its  character. 

The  discussion  as  to  centralization  or  diffusion  of  power  is  oni 
that  is  continually  rife  under  every  form  of  government  that  ptt 
mits  discussion  on  political  topics.  In  the  formation  of  the  fedi 
eral  government  a  great  anxiety  was  manifested  to  steer  cautiousl] 
between  the  two  extremes.  The  federal  government  was  to  beor.< 
of  conceded  powers  only;  but  the  federal  courts  were  to  be  th< 
judges,  in  the  last  instance,  of  the  extent  of  the  powers  thus  granted. 
Those  who  favored  a  strongly  centralized  government  were  willi 
ing  to  rest  their  case,  in  this  respect,  on  the  known  astuteness  ol 
the  judicial  mind — always  uncommonly  developed  in  matters  pcr^ 
taining  to  jurisdiction — ^and  to  the  corporate  spirit  of  a  detached 
and  separate  body  of  jurists. 

In  this  vacillating  world  nothing  has  been  found  to  be  more  diffi* 
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alt  than  the  task  of  preserving  an  equilibrium  of  forces.  When 
irery  surrounding  medium  is  fluctuating,  the  difficulty  is  increased. 
iTe  shall  hardly  ever  behold  a  ship  under  a  full  pressure  of  steam 
ept  long  stationary  in  mid-ocean,  being  detained  by  a  strong 
ead  wind.  The  very  fact  that  the  federal  government  is  the  ulti- 
late  judge  of  its  own  powers,  having  dominion,  not  only  over 
bings  known  and  specified,  but  also  over  the  twilight  boundary  of 
onbt,  alwa3rs  existing,  though  always  receding,  must  naturally 
md  to  enlarge  its  sphere  and  agencies  of  action.  The  check  on 
his  tendency  does  not  act  with  any  very  great  precision.  The  fan- 
ied  antagonism  between  the  states  and  the  federal  government  has 
nly  a  fitful  and  uncertain  existence.  If  a  majority  of  the  states  wish 
0  accomplish  any  end,  they  will  readily  avail  themselves  of  the 
ederal  machinery  forthe  purpose  of  attaining  it.  In  doing  so  they 
an  the  risk  of  strengthening  a  temporary  cause  by  the  loss  of  per- 
(unent  power. 

By  a  grand  piece  of  good  luck  there  is  no  estoppel  in  politics, 
n  the  early  part  of  the  reign  of  James  II.  the  prevailing  party 
aught,  with  much  fervor,  the  doctrines  of  divine  right  and  unlimited 
obedience.  It  was  mentioned  with  a  good  deal  of  unction  that  it 
ras  precisely  in  the  reign  of  Nero,  the  most  arbitrary  and  blood - 
hirsty  of  all  rulers,  that  St.  Paul  recommended  to  his  disciples  that 
hey  should  be  obedient  to  those  in  authority.  But,  by  and  by, 
rhen  the  liberties  of  England  were  fast  disappearing  under  the 
vay  of  the  last  king  of  the  house  of  Stuart,  these  sentiments  like- 
nse  disappeared.  It  was  found  that  the  language  of  St.  Paul  was 
iiat  of  a  period  of  ease  or  of  a  period  of  despair ;  and  that  it  was 
lot  intended  for  universal  application.  In  the  growing  darkness 
>f  the  times  the  everlasting  stars  came  out.  England  was  saved 
yj  the  practical  good  sense  of  her  people ;  and  this,  in  the  end, 
s  perhaps  the  only  effectual  check  against  the  abuse  of  power.  It 
rcMild  seem  that  neither  individuals  nor  nations  hold  their  destiny 
)y  any  better  or  more  secure  tenure.  When  that  fails,  constitutions 
)ecome  mere  objects  of  derision. 

It  has  so  happened  that  most  of  the  recent  works  on  the  federal 
:oQstitution  have  manifested  a  disposition  to  give  a  liberal  and,  as 
iome  might  think,  an  exorbitantly  favorable  construction  of  the 
grants  of  power  to  the  federal  government.  The  present  work  is 
rritten  in  a  very  different  spirit.  The  author  conceives  that  power 
is  fast  slipping  away  from  the  states,  and  that  if  the  current  is  not 
checked  by  a  timely  reaction,  the  states  will  eventually  subside 
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into  mere  provinces,  destitute  of  all  power  for  good  and  every  cUita 
to  respect.  If  there  is  anything  extreme  in  the  views  presented, 
they  may  possibly  act  as  an  antidote  to  much  that  has  gone  before. 
The  author  has  made  a  very  critical  and  elaborate  estimate  of  the 
constitution  of  the  United  States,  and  of  the  methods  of  construe- 
tion,  political  and  judicial,  that  have  been  applied  to  it.  He  has 
dwelt  particularly  on  the  tendencies  of  the  various  amendmenu 
that  have  been  adopted.  He  points  out  certain  rocks  on  which 
the  ship  of  state  may  be  wrecked.  His  presentation  of  the  subjec: 
is  at  once  attractive  and  forcible,  and  his  book  recommends  itseli' 
to  every  one  who  desires  to  become  better  acquainted  with  the 
theories  of  our  government  and  its  practical  workings.  The  con- 
troversy of  which  it  treats  is  an  old  one,  and  is  not  likely  to  beconK 
obsolete  at  an  early  day.  As  to  the  real  merits  of  the  case,  this 
is  no  place  to  pass  upon  them.  We  can  only  say  non  nes/rLs, 
and  leave  them  to  the  judgment  of  the  intelligent  and  patriotic 
reader.  U.  M.  R. 

A  Treatise  on  the  Law  and  Practice  of  Voluntary  Assiox- 
MENTS  FOR  THE  BENEFIT  OF  CREDITORS :  Adapted  to  the  La« 
of  the  Various  States:  With  an  Appendix  of  Forms.  Bi- 
Alexander  M.  Burrill,  Author  of  a  Law  Dictionary  ar.i 
Glossary,  a  Treatise  on  Circumstantial  Evidence,  and  a  Treatise 
on  Practice,  etc.  Third  Edition.  Revised  and  Enlarged  by 
James  L.  Bishop,  Counsellor  at  Law.  New  York:  Bake:, 
Voorhis  &  Co.     1877. 

But  few  law  books  were  ever  published  in  this  country  showing 
better  faith,  or  a  more  careful  examination  of  the  cases  cited,  than 
Mr.  Burrill's  Treatise  on  Voluntary  Assignments.  It  has  been  for 
twenty-four  years  one  of  the  standards  of  professional  learninc, 
and  has  been  so  fully  approved,  both  by  the  bench  and  bar,  thai 
any  lengthy  encomium  of  its  merit  would  be  out  of  place  and  out 
of  season.  Since  the  last  edition  preceding  the  present  was  given 
to  the  world,  the  laws  relating  to  the  subject-matter  of  the  work 
have  undergone  extensive  changes  and  modifications.  The  presen: 
edition  has  been  designed  to  meet  these  changes,  and  to  bring  the 
anthorities  and  the  statutes  before  the  reader  so  as  to  render  plain 
the  present  state  of  the  law.  Many  new  statutes  have  been  passed 
which  have  received  judicial  interpretation,  and  more  than  i 
thousand  new  cases  have  been  reported.  The  bankrupt  act,  ii* 
particular,  has  extensively  affected  the  whole  topic  of  voluntan" 
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signments.  Many  former  statutes  have  been  repealed.  Under 
lese  altered  circumstances  the  former  edition,  issued  more  than 
renty  years  ago,  could  not  be  relied  on  for  an  exhibition  of  the 
w  as  it  now  stands.  The  need  of  a  new  edition  of  the  work  was, 
lerefore,  urgent.  Far  better,  we  think,  than  any  new  work  would 
nobably  be,  is  a  new  edition  of  a  book  that  has  won  the  confi- 
encc  of  the  profession,  and  which  could  be  rendered  a  faithful 
.'presentation  of  all  the  changes  which  time  and  experience  have 
iggested  to  law-makers  and  to  the  courts.  The  work  of  Mr.  Bur- 
11  was  well  done,  and  required  no  further  alteration  than  that 
hich  would  display  clearly  whatever  is  new  on  the  subject. 

We  have  examined  the  present  edition  with  some  care  in  order 
)  ascertain  how  far  the  editor  has  met  the  requirements  of  duty 
J  editing  well  a  good  book,  and  we  think  that  the  reader  will 
are  cause  to  congratulate  himself  on  the  manner  in  which  the 
ibor  has  been  done.  The  editor  seems  to  have  added  all  the 
Iter  cases  in  a  way  that  detracts  nothing  from  the  clearness  of 
he  outline  of  the  original  work.  In  one  respect  we  feel  some 
egret.  The  editor  has  not  only  added  notes  in  explanation  of 
he  text,  but  he  has  altered  the  text  in  order  to  make  the  work 
ppear  as  if  it  might  have  been  wholly  written  yesterday.  In 
ioing  so  the  editor  has  not  indicated  what  part  of  the  text 
lelonged  to  the  original  work,  and  what  part  has  been  added  ;  so 
hat  the  reader  cannot  tell,  without  a  comparison  of  the  present 
nth  previous  editions,  what  part  of  thfe  text  was  written  by  the 
athor,  or  what  part  we  may  owe  to  the  editor.  Had  the  editorial 
rork  been  badly  done,  this  would  be  perfectly  inexcusable.  As 
0  how  far  this  course  may  be  rendered  excusable  by  care,  exact- 
Lc&s,  and  excellence,  in  the  manner  in  which  the  editor  has  accom- 
ilished  his  task,  is  a  question  concerning  which  there  may  be  much 
lifference  of  opinion.  If  such  an  excuse  is  ever  admissible,  we 
:rant  that  it  may  be  successfully  pleaded  in  this  instance. 

The  editor  says  that  "  it  was  the  desire  of  the  editor  to  distin- 
piish,  in  some  suitable  manner,  the  additions  and  alterations  which 
ure  been  made  in  this  edition,  lest  any  error  or  failure  on  his  part 
hould  seem  to  mar  the  well-deserved  reputation  of  the  distin- 
^'uished  author  for  thorough  accuracy  and  reliability.  But  the 
-hanges  were  necessarily  so  numerous,  and  of  such  a  character,. 
^t  no  acceptable  plan  suggested  itself,  and  the  purpose  was 
•cluctantly  abandoned." 

U.  M.R. 
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Wisconsin  Reports.  Vol.  XL.  Chicago :  Callaghan  &  Co.  1871, 
From  the  beginning  the  supreme  court  of  Wisconsin  has  hdl 
a  highly  respectable  position  among  our  chief  judicatures— bctti 
than  the  average — ^and  this  has,  doubtless,  been  owing  chiefly  I 
the  determination  of  the  bar  of  that  state  to  keep  the  election  4 
judges  out  of  party  politics.  The  judiciary  is  elective ;  but  the! 
first  chief  justice  was  Mr.  Whiton,  a  decided  Whig,  chosen  whal 
the  state  was  strongly  democratic,  and  the  present  chief  justice  l{ 
Mr.  Ryan,  an  out-spoken  Democrat,  chosen  by  the  Republiacs-j 
Though  elected  by  the  people,  the  judges  have,  iu  effect,  been 
selected  by  the  leading  members  of  the  bar,  who,  above  all  othcn, 
know  the  importance  of  good  judges  and  the  results  that  so  ofteo 
spring  from  the  selection  of  bad  ones.  I 

The  case  in  this  volume  which  has  attracted  most  attention  \< 
The  State  ex  reL  Drake  v.  Doyle,  Secretary  of  State,  which  was  aa 
application  for  a  mandamus  to  compel  the  secretary  to  revoke  the 
license  to  issue  policies  in  the  state,  given  the  Continental  Inar- 
ance  Company  of  New  York. 

In  order  to  save  the  citizens  of  the  state,  taking  insurance  in 
foreign  companies,  from  the  inconvenience  and  expense  of  p^05^ 
cuting  their  demands  in  the  federal  courts,  sitting  at  points  distasil 
from  the  residence  of  most  of  them,  with  appellate  jurisdiction  ai 
Washington  instead  of  the  state  capital,  which,  in  many  case. 
would  be  more  burdensome  than  to  surrender  the  demand  withoj: 
prosecution;  and  more  especially  in  order  to  secure  a  uniforT. 
course  of  decisions  upon  the  law  of  insurance,  applicable  alike  10 
foreign  and  domestic  companies,  the  legislature  had  provided,  by 
law,  as  a  condition  to  granting  license  to  foreign  companies  to 
issue  Dolicies  within  the  state,  that  they  should  file  a  written  agree- 
ment not  to  remove  actions  on  its  policies  from  state  to  fedeni 
courts.  The  Continental  Insurance  Company  had  been  sued  in 
the  state  courts ;  and,  disregarding  the  agreement  it  had  filed  as  i 
-condition  to  obtaining  license,  had  removed  the  cause  to  tfc< 
federal  court.  The  case  of  Insurance  Company  v.  Morse  had  bee: 
heard  in  both  the  supreme  court  of  the  state  and  in  that  of  tht 
United  States.  The  former  court  (30  Wis.  496)  had  susuined  tbj 
validity  of  the  act  and  the  binding  obligation  of  the  agreement 
the  latter,  on  the  other  hand,  decided  that  the  law  was  unconstitr: 
4ional  and  the  agreement  void  (20  Wall.  459.)  The  secretan 
of  state  thereafter,  following  this  opinion,  issued  regular  license  tc 
ithis  company  without  requiring  the  agreement  provided  for  in  tb 
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iTIsconsin  statute.  The  case  under  consideration,  The  State  v. 
>07ie,  was  an  application  for  a  mandamus  upon  the  secretary^ 
ommanding  him  to  revoke  the  license  as  having  been  issued  con- 
rary  to  the  state  enactment.  Thus  the  question  was  directly 
aised  whether  this  act,  after  the  decision  in  Insurance  Company 
.  MorsCy  possessed  any  binding  force. 

The  opinion  in  The  State  v.  Doyle,  delivered  by  Ryan,  C.  J., 
5  very  elaborate,  and  most  of  it  is  clear  and  able.  It  analyzes  the 
opinion  of  Justice  Hunt  in  Insurance  Company  v.  Morse,  in  which 
he  majority  of  the  judges  of  the  Supreme  Court  of  the  United 
>tates  had  concurred ;  undertakes  to  separate  the  decision  from  the 
Ucta,  bows  to  the  decision,  saying:  "It  is  our  duty  and  pleasure 
o  submit  to  the  decision  of  the  federal  ^ ourt  on  a  point  unques- 
ionably  within  its  final  jurisdiction,*'  but  declines  to  acknowl- 
xige  the  unconstitutionality  of  the  Wisconsin  statute,  as  that 
question  was  not  before  the  court.  *'  The  sole  question,  therefore, 
Defore  the  federal  court,"  says  the  chief  justice,  "upon  the  writ  of 
jrror  in  Insurance  Company  v.  Morse  was  whether  the  right  of 
the  insurance  company  to  remove  the  cause  to  the  federal  court 
remained,  notwithstanding  the  agreement.  Upon  that  point  only 
is  the  judgment  in  that  case  conclusive  in  this  court ;  upon  that 
point  only  is  the  opinion  of  that  court   authoritative  with   this. 

*  *  *  The  opinion  of  the  majority,  delivered  by  Mr.  Justice 
Hunt,  applies  to  the  agreement  of  the  insurance  company — not  to 
remove  the  cause  to  a  federal  court — the  general  and  familiar  rule 
that  parties  cannot,  by  ^con tract,  oust  the  ordinary  courts  of  their 
jirisdiction.  *  *  *  The  opinion  proceeds  to  enquire  whether 
the  agreement  gains  validity  from  the  statute  of  the  state  requiring 
it,  and  holds  that  it  does  not,  because  the  right  of  removal  is  given 
by  the  constitution  and  laws  of  the  United  States.  And,  therefore, 
the  majority  of  that  court  reversed  the  judgment  of  this  court  on 
the  ground  that  the  petition  to  remove  the  cause  to  the  federal 
court  had  ousted  the  jurisdiction  of  the  state  court. 

"  So  far  the  opinion  deals  with  the  question  involved  in  the  case. 
Having  so  held,  the  opinion  had  exhausted  the  question  before  the 
court ;  had  exhausted  the  appellate  jurisdiction  to  this  court ;  had 
exhausted  its  concern  with  the  statute  of  the  state.  In  its  own 
view  of  the  question  before  it  the  only  concern  of  that  court  with 
the  statute  of  the  state  was  whether  it  could  operate  to  take  the 
agreement  out  of  the  general  rule  held  to  be  applicable  to  it.     The 

agreement  was  directly  before  the  court ;  the  statute,  at  best,  was 
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only  before  the  court  collaterally.  *  *  *  With  the  domestic 
policy  of  the  statute,  with  the  right  of  the  state  to  refuse  liceas 
to  insurance  companies  refusing  to  make  the  agreement,  that  cocn 
had  no  concern.     *     *     * 

'*  The  statute  of  the  state  does  not  assume  to  prohibit  insarana 
companies  taking  license  under  it  from  removing  actions  on  it 
policies  from  state  to  federal  courts.  It  only  provides  that  w 
insurance  company  shall  be  licensed  under  it  which  shall  not  file  ai 
agreement  not  to  remove  them.  So  that  the  question  in  Insurana 
Company  v.  Morse  was  not  whether  the  statute  was  in  violation  o 
the  right  of  removal,  but  whether  the  voluntary  agreement  of  tfe 
insurance  company  was  obligatory  upon  it.  The  only  questioi 
upon  the  statute,  before  the  court,  was  whether  it  could  operate  tc 
give  validity  to  the  agreement  held  to  be  otherwise  invalid.  \nc 
it  is  sufficiently  plain  that  the  agreement,  and  the  validity  of  thi 
statute  requiring  the  agreement,  are  entirely  distinct  questions 
The  invalidity  of  the  agreement  has  been  determined  by  the  cour 
of  last  resort  on  the  subject,  but  the  statute  remains.  And  w( 
take  it  that  no  provision  in  the  constitution,  laws,  or  treaties o 
the  United  States  is  violated  by  a  statute  of  the  state  prohibitinj 
the  license  of  the  state  to  foreign  corporations  to  do  businc* 
within  it  upon  any  condition  whatever.  The  right  of  the  stat< 
to  refuse  such  license  is  absolute ;  and,  being  absolute,  it  may  bi 
at  its  absolute  discretion,  not  to  be  questioned  or  abridged  any 
where,  under  any  pretence.  It  was  within  the  appellate  jurisdictioj 
of  the  federal  court  to  refuse  effect  to  the  agreement  ousting  tr* 
jurisdiction  of  the  federal  courts,  but  it  is  not  within  its  jurisdict;*'; 
to  hold  foreign  insurance  companies  entitled  to  license  without  cb 
agreement.  It  can  hold  the  insurance  company  not  bound  bj 
the  agreement  when  made  as  repugnant  to  the  constitution  ao( 
laws  of  the  United  States,  but  it  cannot  excuse  the  agreement  asJ 
condition  precedent  to  license  under  the  state  statute.  So  far  ih 
statute  stands  outside  the  appellate  jurisdiction  to  this  court,  raisiDj 
a  pure  question  of  state  policy  and  economy  in  a  matter  within  tht 
absolute  pleasure  of  the  state.  Conceding  the  invalidity  of  ih 
agreement,  the  statute  still  prohibits  license  within  the  mere  dts 
cretion  of  the  state  without  the  agreement,  and  the  statntor] 
license  cannot  issue  without  it.  In  authorizing  voluntary  licenses 
with  absolute  right  to  annex  any  condition  to  them,  the  state  mJi 
exact  agreements  morally,  although  not  legally,  binding  on  tb 
licensees.'* 
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We  have  thus  given  a  copious  extract  from  the  opinion  of  the 
m^  justice,  shoviring  the  reasoning  by  which  the  court  came  to 
i  conclusion  that,  notwithstanding  the  agreement  not  to  remove 
uses  to  the  federal  courts,  which  had  been  made  by  the  insurance 
mpany  as  a  condition  to  obtaining  license  to  issue  policies  in  the 
ite.  it  could  not  operate  to  deprive  the  company  of  its  legal  right 
OS  to  remove  them  ;  still  the  statute  of  the  state  was  so  far  obli- 
itory  that  no  license  could  legally  issue  without  such  agreement 
as  made.  The  conclusion,  then,  was  that  the  secretary  of  state, 
I  dispensing  with  the  agreement,  had  improperly  granted  the 
cense  for  the  coming  year,  and  a  mandamus  was  issued  com- 
ianding  him  to  revoke  it.-  - 

Another  question  arose  in  the  case,  and  we  have  only  room  to 

we\y  refer  to  it.     Strangely  enough  the  United   States  circuit 

otirt,  apparently  without  hearing,  had  issued  an  injunction  against 

k  secretary  of  state,  forbidding  him  from  revoking  the  license. 

rhe  jurisdiction  of   this   court,  in   the   premises,  is  reviewed  at 

tngt\\;  the  history  of  the  early  controversies  between  the  federal    • 

courts  and  some  of  the  states  is  given  in  some  detail,  and,  in  so 

doing,  the  chief  justice  is  less  happy  than  in  other  parts  of  the 

opinion.    The  action  of  the  United  States  circuit  court  was  cer- 

tiinly  very  strange,  if  not  a  usurpation  of  power,  and  it  might  be 

veil  enough  to  disregard  it;  but  a  history  of  alleged  usurpations  of 

the  Snpreme  Court  of  the  United  States  in  past  generations  was 

furdly  called  for.     It  will  do  for  politicians,  and  even  for  states- 

«itn  like  Mr.  Jefferson  and  Mr.  Calhoun,  to  criticize  the  decisions 

^'t  this  court — decisions  upon  which  is  based  the  very  existence  of 

tfie  Union  as  a  power  able  to  answer  its  ends ;  but  further  than  is 

necessary  to  the  conclusions  to  which  a  court  may  arrive,  it  is  not 

J'j^iicia^,  is  out  of  place,  in  a  judge.     Mr.  Calhoun,  as  we  have 

iiid,  might  well  do  it;  for  he  was  the  able  apostle  of  a  new  dis- 

F<^saiion,  and,  after  his  quarrel   with  General  Jackson  and  his 

^nends,  labored  for  the  rest  of  his  life — and  with  signal  ability — 

to  incnlcate  constitutional  doctrines  wholly  at  variance  with  those 

anifonnly  recognized  and  enforced  by  this  court.     And  Mr.  Jeffer- 

»n  so  cordially  hated  Mr.  Marshall — could  so  little  appreciate  the 

stem  logic  of  his  judicial  opinions — that  he  could  find  no  better 

terras  in  vhichto  express  his  views  of  the  court  over  which  Marshall 

presided  than  by  describing  it  as  the  sapper  and  miner  of  the  consti- 

^utjon.  There  was  nothing  judicial  either  in  his  mental  constitu- 

^'on  or  habits  of    thinking.     Nevertheless,   while  he   was  presi- 
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dent,  for  the  adoption  of  measures  that  most  distinguish  hii 
administration,  he  found  it  necessary  to  tread  upon  the  verge  01 
constitutional  powers,  to  exercise  those  more  indefensible,  apo: 
his  theory  of  the  constitution,  than  many  which,  in  the  admisis 
trations  of  Washington  and  Adams,  he  had  denounced  as  infrac 
tions  of  that  instrument.  Notwithstanding  this,  and  the  fact  ths 
he  denounced  as  treason  every  attempt  to  nullify  federal  measoie 
and  withstand  federal  authority  by  his  opponents,  he  was  in  theory 
a  nuUifier.  With  less  courage  and  less  ability  than  Mr.  CalboQH 
he  probably  would  not  have  proceeded  to  the  extremity  of  actoi 
nullification  had  the  quarrel  among  the  Federalists  failed  to  plaa 
him  in  power;  yet  the  position  taken  by  him  in  one  of  the  Kentackf 
resolutions  of  '98 — to  wit,  that  each  state  has  the  power  to  judge  a 
to  infractions  of  the  federal  constitution  and  as  to  the  meaBsoi 
redress,  if  not  brutum  fulmen — could  mean  nothing  else  than  nulli 
fication.  He,  of  course,  would  be  the  enemy  of  the  federal  cours 
Yet  those  who  administer  our  laws,  however  much  they  may  admin 
his  benevolent  theories  and  his  many  excellent  qualities,  shod-i 
remember  the  difference  in  their  positions  and  responsibilities. 

These  remarks  are  not  made  because  we  think  there  has  been  \ 
great  departure  from  judicial  propriety  in  the  opinion  before  us,  i: 
any  at  all,  but  because,  in  seeming  to  go  further  than  was  neccssari 
in  criticizing  the  course  of  past  federal  decisions,  the  excclleai 
court,  of  which  Judge  Ryan  is  an  ornament,  seems  to  follow  a 
fashion  which  is  rife  among  shallow  politicians  and  impractiablt 
theorists,  of  decrying  and  seeking  to  break  down  the  influence  oi 
the  greatest,  the  purest,  the  most  careful  and  painstaking  court  r 
the  world — ^a  court  without  which  a  permanent,  federal,  republics 
government  could  not  exist  among  us. 

It  should  be  noted  that  an  appeal  was  taken  from  the  injuncti'^i 
granted  by  the  federal  court,  and  the  Supreme  Court  of  tht 
United  States  reversed  the  decision  below  and  dissolved  ibf 
injunction,  taking  the  same  grounds  in  regard  to  the  power  oi 
the  state  to  impose  any  conditions  it  saw  fit  upon  a  license  gi^>^ 
to  a  foreign  corporation  to  do  business  within  its  limits,  as  that  01 
the  Wisconsin  Supreme  Court.  Nothing  else  could  be  expected 
of  that  tribunal,  and  there  was  no  real  ground  for  dreading  the  co. 
lision  between  the  two  courts  that  seemed  to  be  threatened.  Tm 
federal  Supreme  Court,  for  the  last  ten  or  fifteen  years,  has  been 
very  chary  in  assuming  jurisdiction  in  doubtful  cases,  has  been  more 
inclined  to  limit  than  to  enlarge  its  own  powers,  and  it  is  the  bs: 
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dy  from  whicli  tHose  who  are  so  frightened  with  the  spectre  of 
Dsolidation  have  anything  to  fear.  Composed  of  a  body  of  able 
d  mature  laiwyers,  trained  from  the  cradle  to  look  upon  the 
itional  gavemment  as  one  of  limited  powers,  although  supreme 
the  exercise  of  those  powers ;  no  longer  trembling  in  the  shadow 
1  an  imperious  and  despotic  interest,  before  which  judges  and  lay- 
eD  were  alike  compelled  to  bow;  having  thus  become  independent 
f  any  control  higher  than  the  law,  this  court  will,  more  fully 
on  ever  before,  become  the  great  balance-wheel  of  the  republic, 
io  idol-worship  is  demanded ;  able  and  patriotic  men  will  differ 
s  to  its  conclusions ;  that  it  will  sometimes  blunder^  necessarily 
esults  from  the  fact  that  judges  are  but  men,  and  that  human 
Q&nnity  marks  all  human  institutions,  yet  we  have  everything  to 
lope  and  little  to  fear  from  its  influence  upon  our  institutions. 
lust  and  candid  criticism  should  always  be  welcomed,  but  carping 
md  general  denunciation  is  as  unpatriotic  as  it  is  undignified. 

B. 

Tennessee  Reports.  Vol.  XII.  Reports  of  Cases  Argued  and 
Determined  in  the  Supreme  Court  of  Tennessee.  By  George  S. 
Yerger.  Volume  IV.  A  New  Edition,  with  Notes  and  Refer- 
ences. By  William  Frierson  Cooper,  Chancellor  of  the 
Seventh  Chancery  District.  St.  Louis :  G.  I.  Jones  &  Co.  1876. 
The  service  rendered  to  the  profession  by  the  faithful  editor  and 
annoutor  of  an  old  and  favorite  text-book,  or  a  familiar  and  much- 
used  volume  of  reports,  is  no  small  service. 

Though  men  are  apt  to  ascribe  the  most  credit  to  the  writer  of 
the  volume,  and  though  even  a  poor  treatise  may  have  a  certain 
measure  of  success  and  renown,  if  its  subject  be  novel  and  attract- 
ive, yet  it  often  happens  that  the  revision  of  an  old  work  is  far 
more  useful  to  the  profession,  and  more  deserving  of  their  thanks. 
It  is  a  matter  of  especial  congratulation  when  so  eminent  a  jurist 
as  Chancellor  Cooper  of  Tennessee  concents  to  undertake  the  edit- 
ing and  annotating  of  a  series  of  old  reports.     The  work  bestowed 
by  him  upon  the  new  issue  of  the  Tennessee  Reports  is  of  a 
cliaracter  that  can  only  add  to  a  reputation  already  high  and  well- 
established.    4th  Yerger,  the  volume  now  before  us,  may  be  taken 
as  a  fair  example,  though  we  cannot  say  that  it  excels  the  previous 
ones  of  this  edition.     Those  not  acquainted  with  Judge  Cooper's 
work  as  an  editor  of  these  reports  will  find,  on  examination,  that 
be  has  rewritten  all  the  head-notes,  and  has  added  to  them  notes 
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showing  all  important  cases,  in  either  the  earlier  or  the  later  To 
nessee  Reports,  that  accord  with,  differ  from,  or  are  in  any  direct 
manner  affected  by,  the  principal  case.  The  faithfulness  with 
which  this  work  is  done  has  elicited  many  encomiums  from  the 
bar  of  Tennessee.  The  reviewer  takes  pleasure  in  testifying  thai 
more  than  one  practitioner,  after  finishing  what  he  supposed  w2s 
an  exhaustive  examination  of  some  knotty  point,  has  found  his 
brief  supplemented  by  some  citation  ip  Judge  Cooper's  notes,  oi 
a  case  till  then  overlooked  by  the  brief-maker.  It  has  been  di§- 
cult  to  learn  the  law  settled  by  the  decisions  in  Yerger's  Reports— 
so  defective  and  incomplete  were  the  head-notes.  But  there  arc 
syllabus-makers,  and — syllabus-makers.  It  is  a  high  art  to  con- 
struct a  proper  syllabus,  and  the  illustrious  Yerger  is  not  the  only 
celebrated  lawyer  who  did  not  possess  this  art  in  a  high  degret. 
Instances  of  Judge  Cooper's  improvement  upon  the  original  head- 
notes  will  illustrate  his  own  ability  in  this  respect.  Thus,  in 
Johnston  v.  Searcy,  p.  182,  the  original  reporter's  note  is: 
"  Mere  delay  in  calling  on  the  principal  will  not  discharge  the 
surety,"  with  a  statement  added  of  the  case  in  judgment,  being 
that  of  an  endorser  who  had  waived  demand  and  notice.  The 
succinct  presentation  of  all  this  in  the  new  edition  is:  ** Endcrsit 
— Delay  in  calling  on  maker.  Mere  delay  in  calling  on  the  maker 
of  a  note  for  payment  will  not  release  an  endorser  who  has  waived 
demand  and  notice."  Taking  at  random  another  case,  we  fird 
that,  under  Hawkins  v.  Walker,  p.  188,  the  old  report  gives  us 
this  syllabus :  •*  A  received  money  as  agent  of  B,  and  for  B*s  own 
use,  and  died.  An  action  of  assumpsit  was  instituted,  four  yean 
after  the  receipt  of  the  money,  against  A's  administrator,  who 
pleaded  the  act  of  limitations  of  three  years.  No  demand  of  the 
money  had  been  made  of  A  or  his  administrator.  Held,  that  the 
action  was  barred."  This  is  thus  condensed  by  Judge  Cooper: 
^^  Limitation  of  actiofis — Principal  and  agent — Money  coikcUl 
The  time  to  form  the  bar  of  the  statute  of  limitations  begins 
to  run  from  the  time  money  is  collected  by  an  agent  for  his 
principal,  and  not  from  demand  made  by  the  principal." 
These  examples  will  exhibit  the  pains  taken  by  the  learned  eiiitor 
in  shaping  his  head-notes.  His  absolute  fidelity  to  the  letter  of 
the  decision  is  illustrated  in  Matthews  v.  Armstrong,  p.  181,  where 
his  syllabus  is :  ^*  A  variance  between  the  declaration  and  writ,  m 
setting  out  the  debt,  is  not  fatal,"  omitting  the  recital  inter- 
polated by  the  original  reporter  into  his  syllabus,  that  "  the  sum 
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unded  in  the  declaration  was  more  than  that  laid  in  the  writ;  *' 
ct  not  referred  to  in  the  opinion,  and  which  may  perhaps  have 
n  of  importance  in  the  case,  but  which  should  have  been  stated 
ihe  report  of  facts,  if  at  all,  and  which  was  out  of  place  in  the 
abus.  Another  like  instance  is  found  under  Davis  v.  Tisdale, 
173.  There  are  several  such  in  this  volume. 
^'or  are  these  the  only  styles  of  amendments  made  by  the  editor 
the  new  edition.  Guion  v.  Bradley  Academy,  p.  232,  receives 
5  entirely  new  head-note :  **  Nothing  is  better  settled  than  that 
t  courts  can  make  no  other  exceptions  to  the  enacting  and  bar- 
ig  clauses  of  the  statute  of  limitations  but  such  as  are  made  by 
e  itrgislature,"  the  importance  of  which  note  is  evident  from  the 
:t  that  the  case  was  cited,  as  authority  for  this  proposition,  in  a 
ter  case  in  i  Heisk.  In  Perry  v.  Smith,  p.  323,  and  in  many  other 
ses,  important  additions  are  made  to  the  old  head-notes.  In 
earn  v.  Cnitcher,  p.  461,  Judge  Cooper's  head-note  calls  atten- 
ra  to  the  point  expressly  decided,  that  ''the  appearance  and 
Kwer  of  a  garnishee  are  a  waiver  of  any  defect  in  the  summons," 
5  office  being  held  to  be  ended  as  soon  as  the  garnishee  appears 
nd  submits  to  answer.  This  adjudication  was  wholly  overlooked 
y  the  original  reporter  ;  but  its  importance  is  manifest  from  the 
ict  that  it  stands  alone  as  an  authority  on  that  point,  having 
cnuined  unchallenged  for  forty-four  years.  This  one  correction 
iroves  the  value  of,  and  justifies  the  issuance  of,  the  revised  edition 
'^the  Yerger  Reports.  We  shall  have,  when  the  revision  is  complete, 
•trfeclion  in  the  head-notes  instead  of  imperfection  and  frequent 
'nors  and  omissions. 
J'J'ige  Cooper's  work  as  editor  also  includes  frequent  and  useful 
•'it-notes  where  decisions,  statutes,  and  legal  history,  germain  to 
tHe  principal  case,  are  briefly  adverted  to.  Suffice  it,  in  conclu- 
sion, to  say  few  reporters  are  more  exact,  pains-taking,  faithful,  or 
■"!'  in  their  reports.  But  one  additional  feature  has  been  sug- 
t^^ted  as  desirable  in  the  Cooper  revision — and  that  has,  in  its 
•:ini,  been  suggested  by  the  already  full  style  of  Chancellor  Cooper's 
T^i-^ming—it  is,  that  a  table  of  "cases  cited  "  would  prove  of  still 
•i:rther  assistance  to  the  brief-maker  in  following  the  abundant 
<^^jes  already  furnished  in  the  learned  editor's  notes  of  parallel 

^tthe  risk  of  causing  the  faces  of  our  genial  publishers  to  suffuse 
^''h  blushes,  the  reviewer  must  call  attention  to  the  letter-press  of 
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these  volumes  as  admirable  in  dress,  most  gratefully  pleasing^ 
the  eye,  and  fairly  rivalling  the  best  typography  of  the  cast! 
publishers.  K 

Reports  of  Cases  Decided  in  the  Circuit  and  District  Con 

OF  THE  United  States  for  the  Ninth  Circuit.    Reported! 

L.  S.  B.  Sawyer,  Counsellor  at  Law.    Vol.  III.    San  Francisa 

A.  L.  Brancroft  &  Co.     1877. 

This  volume  brings  down  the  series  of  decisions  in  the  Nifll 
Circuit,  comprising  the  districts  of  California,  Oregon,  and  Nerad 
from  March,  1874,  until  November,  1876.  It  contains  nineded 
ions  by  Judge  Field,  twenty  by  Judge  Sawyer,  thirty  by  Jud| 
Deady,  nineteen  by  Judge  Hoffman,  and  nine  by  Judge  Hillye 
Twenty  of  the  decisions  pertain  to  admiralty  jurisdiction  an 
practice,  fourteen  to  bankruptcy,  three  to  revenue,  four  to  pater 
law;  eight  have  reference  to  land  titles.  Questions  of  civil  right* 
taxation,  Indian  affairs,  copyright,  removal  of  causes,  and  practir 
make  up  the  rest  of  the  volume. 

We  find  fewer  departures  from  the  law,  as  laid  down  in  the  east 
ern  and  central  states,  in  this,  than  were  noticed  in  the  earlier,  vol 
umes  of  the  series.  The  opinions  are  carefully  considered,  and  th 
authorties,  particularly  of  the  United  States  Supreme  and  Circni 
Courts,  exhaustively  cited.  This  is  indicative,  not  only  of  jnd^i\ 
intent  upon  harmony  in  the  administration  of  law  throughout  ou 
vast  domain,  but  of  a  bar  thoroughly  fitted  for  its  work  and  pcrfonn 
ing  its  full  duty  by  intelligently  and  industriously  arguing  its  casei 

A  court,  before  whom  a  cause  has  been  argued  by  counsel,  has  \ 
right  to  presume  that  each  party  has  presented  for  its  considera 
tion  all  the  respectable  authority  which,  if  applicable  to  the  cause 
should  influence  its  judgment. 

That  this  was  done  in  the  case  of  Kielly  v.  Belcher  S.  M.  Cd 
437,  on  the  question  of  the  liability  of  a  master  for  injuric 
caused  by  one  fellow-servant  to  another,  is  plainly  apparent.  Tin 
same  remark  applies  to  the  elaborately  considered  opinion  of  Mi 
Justice  Field,  in  Galpin  v.  Page,  93,  concerning  the  relation  0 
national  courts  to  state  courts,  and  service  by  publication;  an< 
to  the  terse  decision  of  Judge  Deady,  in  the  "Eliza  Ladd,* 
which  determines  that  a  contract  to  furnish  a  ship  with  the  meaoi 
of  propulsion,  after  she  is  launched  and  afloat,  is  nof  a  contract  Vi 
build  a  ship,  and  is  a  maritime  contract. 
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It  is  interesting  to  notice  that  Mr.  Justice  Field,  in  1874,  In  re 
1  Fong,  144,  had  reached  the  same  conclusion  as  to  the  uncon- 
tutionality  of  the  California  statute  in  restraint  of  Chinese  immi- 
ition,  which  was  subsequently  announced  in  the  masterly  opin- 
1  of  Mr.  Justice  Miller,  as  reported  in  the  case  of  Chi  Lung  v. 
eeman,  92  U«  S.  275* 

Judge  Sawyer,  In  re  Oregon  Bulletin  Printing  and  Publishing 
).,  614,  reverses  Judge  Deady's  decision ,  in  13  N.  B.  R.  200, 
to  the  construction  of  the  amendatory  bankrupt  act  of  1874, 
linly  relying  upon  Judge  Dillon's  decision  In  re  Leavenworth 
vings  Bank,  cited  from  3  C.  L.  J.  207.  This  harmonizes  the 
cisions  throughout  the  country  upon  this  point,  and  furnishes  an 
stance  of  the  benefit,  in  this  regard,  of  our  legal  periodicals, 
lich  furnish  accurate  reports  of  cases  in  advance  of  their  publi- 
ition  in  the  regular  series  of  reports. 

The  index  of  this  volume  is  unusually  complete,  well  arranged 
id  supplied  with  cross-references.  Its  head -lines,  at  top  of  page, 
stinguish  between  the  statement  of  the  case  and  the  opinion  of 
le  court,  adding  also  the  name  of  the  judge  deciding  the  cause. 
1  most  cases  the  date  of  the  decision,  a  very  important  matter, 
given.  In  its  typographical  and  mechanical  make-up  it  is  a 
anding  reproach  to  our  Missouri  Reports.  In  every  respect  the 
>Iume  is  entitled  to  a  place  on  the  shelves  with  the  California  State 
sports,  which  comprise  decisions  of  which  the  profession  may  well 
e  proud. 

With  becoming  diffidence  we  would  suggest,  however,  that  the 
iry  charges  of  Mr.  Justice  Hoffman,  in  United  States  v.  Cargo  of 
agar,  46,  of  Mr.  Justice  Hillyer,  in  United  States  v.  Waitz,  474, 
id  of  Mr,  Justice  Deady,  in  United  States  v.  Montgomery,  545, 
light  well  have  been  omitted  from  this  volume.  They  present  no 
ovel  or  unosual  questions  of  law  or  practice.  Our  reports  multi- 
ly  too  rapidly  for  space  to  be  thus  wasted.  We  can  find  sections 
14  and  215  of  I  Greenleaf  on  Evidence  without  looking  for 
)em  on  page  551  of  this  volume,  printed  verbatim^  with  proper 
redit  of  course,  as  a  part  of  Judge  Deady's  charge.  In  the  second 
olume  of  this  series  nineteen  pages  were  used  for  a  similar  pur- 
ose,  and  the  oaths  administered  to  the  foreman  and  his  fellows 
f  the  grand  jury  printed  in  full.  This  looks  too  much  like  pad- 
ing  on  the  part  of  the  reporter.  Be  merciful,  gentlemen  reporters  1 
our  volumes  come  thick  and  fast  enough  without  resorting  to  form- 
ooks  for  material  with  which  to  fill  them.  A. 
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A  Treatise  on  Crimes  and  Misdemeanors.     By  Sir  Willi 

Oldham  Russell,   Knt.,   late  Chief   Justice  of    BengaL 

Charles  Sprengel  Greaves,  Esq.,  one  of  Her  Majcsty^scouns 

Ninth  American,  from  the  fourth  London,  Edition,  with  No 

and  References  contained  in  the  former  Editions,  and  with  Ad 

tional  Notes  and  References  to  English  and  American  decisioi 

By  George  Sharswood,  LL.D.    In  three  volumes.      Philad* 

phia:  T.  &  J.  W.  Johnson  &  Co.     1877. 

The  ninth  American,  from  the  fourth  London,  edition  of  Rusa 

on  Crimes  is  now  before  us.     The  edition  itself  is  excellent;  t 

that  can  reasonably  be  required  of  publishers  has  been  done  I 

them.     They  have  given  uf,  in  their  work  and  in  the   marerij 

used,  an  example  of  honest,  faithful   book-making.      The  wo1 

embraces  three  large  volumes,  the  largest  size  of  law  page.     Eac 

page  is  literally  crowded  with  clearly  printed  matter.     The  pap< 

is  white  and  firm.     Each  volume  contains  over  a  thousand  pa^e^ 

They  are  substantially  bound  in  the  very  best  of  law  sheep.    I 

short,  the  work  speaks  commendably  of  the  enterprise  and  liberaJ/r 

of  the  publishers. 

Russell  on  Crimes  has  been  a  standard  work,  both  in  EngJaj?r 
and  this  country,  for  more  than  half  a  century.    It  has  commended 
itself  to  practitioners  in  every  part  of  the  United  States  for  its  fui' 
ness  and  accuracy.     Mr.  Hoffman,  in  his  celebrated  **  Course  ol 
Legal   Study,"  published  many  years  ago,   said  of  it  that  ^'ihc 
criminal  jurisprudence  of  England  is  nowhere  treated  in  so  inviting 
a  manner  as  in  this  work."     Not  only  is  each  subject  of  criminjJ 
law,  with  the  exception  of  high  treason,  discussed  in  an  inviting 
manner,  but  with  a  fullness  of  illustration  and  accuracy  of  state- 
ment to  be  found  in  no  other  single  work.     With  regard  to  high 
treason   the  author  says:     "The  crime  of  high  treason  was  nor 
originally  included  in  the  plan  of  this  work,  on  account  of  the 
great  additional  space  which  the  proper  discussion  of  that  importact 
subject  would  have  occupied,   and  because  prosecutions    for  this 
crime — happily  not  frequent — are  always  so  conducted  as  to  give 
sufficient  time  to  consult  the  highest  authorities."     We  can  con- 
gratulate ourselves  that  in  this  country  we  have  even  less  occasion 
for  a  practical  knowledge  of  high  treason  than  in  England.    If  we 
can  pass  through  such  a  war  as  that  of   the  late  great  rebeliioo 
without  a  single  trial  for  high  treason,  it  is  difficult  to  conceive  of 
an  occasion  for  such  a  prosecution  in  the  United  States. 

This  has  always  been  a  fortunate  work.     The  author  was  a  roan 
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great  ability,  learning,  industry,  clearness  of  thought,  and  power 
statement ;  all  these  qualities  were  impressed  upon  the  work  in 
e  first  instance,  and  made  it  a  favorite  with  the  profession  from 
e  start,  while  each  successive  edition  has  shown  it  greatly 
aborated  and  improved. 

Tite  fourth  London  edition,  from  which  the  present  American 
iition  is  reprinted,  was  prepared  by  Charles  Sprengel  Greaves, 
isq.,  than  whom  no  abler  or  better  qualified  editor  could  be  found 
3  England.  His  learning  and  ability  were  of  that  commanding 
rder  that  made  him  well  known  in  this  country,  and  when  the 
ommissioners  who  had  charge  of  the  completion  of  the  new  code 
}i  criminal  law  for  the  state  of  New  York  had  that  work  in  hand 
h«y  called  upon  him  for  assistance,  which  he  rendered  with  such 
:ficiency  as  to  draw  from  the  commissioners  the  most  flattering 
icknowledgments  of  the  value  of  his  services  in  helping  to  com- 
;><eie  that  great  work. 

Mr.  Greaves,  in   preparing  the  fourth  London  edition  of  this 
work,  observed  the  sjrstem  adopted  by  the  author,  and  followed 
the  same  as  nearly  as  could  be,  and  the  statutes  and  cases  were  intro- 
daced  in  a  manner  similar  to  that  which  the  author  himself  pursued 
in  preparing  the  second  edition.    To  follow  out  this  plan  required 
the  editor  to  give  a  correct  statement  of  the  statute  at  the  time  the 
edition  was  prepared,  and  of  the  cases  which  have  been  decided 
under  it,  accompanied  with  a  reference  to  repealed  statutes,  and 
giving  the  decisions  under  those,  so  far  as  they  have  a  bearing  upon 
the  existing  statutes,  or  where  they  turn  upon  a  general  principle, 
or  illustrate    the    canons  of  construction.     This  necessitated   an 
immense  amount  of  labor  at  the  hands  of  Mr.  Greaves,  which  he 
performed  most  worthily  and  with  signal  success.     We  have  had 
occasion,  within  the  last  few  years,  to  refer  quite  often  to  the  cases 
cited  by  the  editor,  as  illustrating  and  supporting  the  text  and  the 
marginal  notes,    and  in    no   single  instance   have  we  found  an 
erroneous  or  unwarranted  citation.     We  think  this  no  slight  com- 
mendation of  the  work.     It  saves  much  time  and  labor  to  have 
VoiQted  out    at  once   the  authorities  sought,    and  it  gives   con- 
fidence and  faith  in  the  honesty  of  the  whole  work.     It  has  become 
too  much  the  custom  of  some  editors,  of  late,  to  cite  a  long  array 
of  cases  as  supporting  the  text,  or  the  notes,  when  in  fact  they  do 
no  such  thing. 

A  criticism  which  is  sometimes  made,  that  this  work  contains 
too  much  English  statutory  matter,  is  without  force  even  in  this 
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country.  Most  of  the  statutes  cited  and  referred  to,  in  substance, 
form  the  body  of  our  criminal  lav,  as  it  exists  to-day  in  every  state 
in  the  Union ;  and  the  decisions  in  England,  under  those  statutes, 
give  us  a  clear  comprehension,  and  correct  interpretation,  of  oar 
own. 

The  American  editors  of  this  work  have  always  been  able, 
learned,  and  faithful  men.  The  first  American  edition  was  by  Mr. 
Davis,  solicitor-general  of  Massachusetts ;  and  a  few  years  after  it 
was  again  very  ably  edited  by  Theron  Metcalf,  Esq.,  on  the  basis 
of  Solicitor  Davis',  and  of  the  second  London,  edition.  But  Judge 
Sharswood  has  been  so  long  the  American  editor  of  the  work  as 
almost  to  exclude  the  memory  of  any  other.  It  would  be  higb 
praise  of  any  law  book  to  say  that  it  had  received  the  good  opinion 
of  this  eminent  jurist.  But  where,  as  in  this  case,  the  work  has 
not  only  received  his  approbation,  but  his  careful  supervision,  and 
the  seal  of  his  faithful  work,  as  editor  and  commentator,  for  oii-eT 
forty  years,  we  have  the  very  highest  approval  of  Russell  on  Crimes 
that  Judge  Sharswood  can  give.  It  may  be  said  of  Judge  Shan- 
wood  that,  though  no  man  was  more  capable  of  writing  original 
works,  and  achieving  for  himself  a  separate  and  independent 
renown,  he  contented  himself  in  laboring  to  perfect  the  works  oi 
others.  Possessed  of  talents  and  acquirements  which  made  hin 
great,  he  wished  only  to  be  useful.  His  editions  of  Blackstone, 
Starkie  on  Evidence,  and  the  present  work  are  monuments  all  tc 
his  ability,  learning,  and  industry.  Eminent  as  a  judge,  successfu 
as  a  teacher  and  lecturer  in  the  Law  School  of  Pennsylvania  Univer 
sity,  he  was  also  felicitous  as  a  writer,  and  whatever  he  contribute: 
by  way  of  original  matter  was  always  favorably  received  and  highl; 
prized  by  the  profession  throughout  the  country.  In  his  editoria 
work  he  was  painstaking  and  reliable.  In  such  labors  no  man  ii 
America  stood  higher.  Whatever  he  did  could  be  pronounce* 
reliable  without  personal  verification,  as  his  notes  and  references  ii 
this  work  will  abundantly  prove.  The  American  decisions  an 
brought  down,  in  this  edition,  to  November,  1876. 

The  whole  work  is  divided  into  six  books,  but  space  will  no 
permit  us  to  speak  of  each.  As  we  have  said  before,  the  discussioi 
of  each  particular  subject  contained  in  these  books  is  exhausti^i 
The  first  book  treats  **  of  persons  capable  of  committing  crimes  c 
principals  and  accessories,  and  of  indictable  offences."  And  hereii 
the  question  of  insanity  is  discussed.  The  author  states  the  Ian 
and  gives  abundant  illustrations  of  it,  as  it  has  existed  in  Englas* 
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the  past  and  as  it  exists  to-day.  It  is  probable  that  no  one  sub- 
zx  of  criminal  jurisprudence  has  undergone  more  changes,  in  its 
Iministration^  during  the  last  half  century  than  this.  And  yet  the 
rinciple  underlying  the  whole  subject  has  not  changed.  It  has 
ways  been  an  undeniable  principle  of  criminal  law  that  tn/en/  is 
11  essential  element  in  every  crime,  and  a  person  destitute  of  the 
opacity  to  entertain  a  criminal  intent  cannot  incur  legal  guilt, 
let  in  the  administration  of  this  department  of  law,  this  simple 
rinciple  has  too  often  been  lost  sight  of.  Uncertainty  has  arisen 
ODceming  certain  supposed  f^sts  of  insanity  which  judges  have 
msuccessfully  tried  to  establish.  They  have  failed  because  such 
fsts  were  opposed  to  truth  and  nature.  And  it  is  with  regard  to 
hese  supposed  tests  of  insanity  that  such  great  changes  have  taken 
jlacc. 

First  there  was  the  *'wild  beast"  test.     Thus,  in  the  trial  of 

IVrnold,  an  undoubted  lunatic,  for  shooting  at  Lord  Onslow,  in 

1723,  Mr.  Justice  Tracy  said:  "It  is  not  every  kind  of  frantic 

humor,  or  something  unaccountable  in  man's  actions,  that  points 

him  oat  to  be  such  a  madman  as  is  exempted  from  punishment ;  it 

miist  be  a  man  that  is  totally  deprived  of  his  understanding  and 

memory,  and  doth  not  know  what  he  is  doing,  na  more  than  an 

infani,  than  a  brute  or  a  wild  beast.    Such  a  one  is  never  the  subject 

of  punishment."     This  test  was  quietly  abandoned,  and  the  next 

Vnovledge  test  of  insanity  was  made  to  consist  in  the  power  to  dis- 

tiDguish  right  from  wrong — not  in  relation  to  the  particular  act,  but 

generally.    This  doctrine  was  laid  down  in  the  celebrated  case  of 

Bellingham,  who  was  tried  for  the  murder  of  Mr.  Spencer  Perceval, 

m  1812 ;  a  conviction  took  place,  and  the  prisoner  was  executed. 

The  law  in  that  case  was  declared  to  be  "  upon  the  authority  of  the 

BRt  of  the  first  sages  of  the  country,  and  upon  the  authority  of  the 

established  law  in  all  times,  which  has  never  been  questioned,  that, 

though  a  man  might  be  incapable  of  conducting  his  own  affairs,  he 

may  still  be  answerable  for  his  criminal  acts,  if  he  possess  a  mind 

capable  of  distinguishing  right  from  wrong^ 

This  /(TJ/ seems  to  have  been  applied  until  about  1843,  when  one 
McNaughton  shot  and  killed  Mr.  Drummond  under  the  insane 
delusion  that  he  was  one  of  a  number  of  persons  whom  he  believed 
to  be  following  him  everywhere,  blasting  his  character  and  making 
his  life  wretched.  He  was  tried,  and  acquitted  on  the  ground  of 
insanity.  Thereupon  the  House  of  Lords,  participating  in  the 
public  alarm  and  indignation  which  were  occasioned  by  the  acquit- 
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tal,  propounded  to  the  judges  certain  questions  with  regard  to  tl 
law  on  the  subject  of  insanity  when  it  was  set  up  as  a  defence 
criminal  actions,  the  object  being  to  form  an  authoritative  exp 
sition  of  the  law  for  the  future  guidance  of  courts.  The  answers 
the  judges  to  the  questions  thus  put  to  them  constitute  the  law « 
England  as  it  has  been  applied  since  to  the  defence  of  insanity  i 
criminal  trials. 

One  of  the  most  important  answers  to  the  questions  asked  wa 
that,  "to  establish  a  defence  on  the  ground  of  insanity,  it  must  t 
clearly  proved  that,  at  the  time  of  committing  the  act,  the  part^ 
accused  was  laboring  under  such  a  defect  of  reason,  from  disease  o 
the  mind,  as  not  to  know  the  nature  and  quality  of  the  act  he  wa 
doing,  or,  if  he  did  know  it,  that  he  did  not  know  he  was  doinj 
wrong."  It  will  be  noticed  that  the  question  of  right  and  wrong ii 
the  abstract  was  here  abandoned,  being  allowed  quietly  to  go  tb 
way  of  the  wild  beast  form  of  the  knowledge-test ;  the  question  o 
right  and  wrong  was  put  in  reference  /a  the  particular  act  witt 
which  the  accused  was  charged.  Moreover,  it  was  put  in  refer 
ence  to  the  particular  act  at  the  time  of  committing  it. 

Dr.  Maudsley  says,  of  the  answers  of  the  English  judges  to  the 
questions  of  the  House  of  Lords,  "that  they  are  unanimously  con- 
demned by  all  physicians  who  have  a  practical  knowledge  oi  (he 
insane."  And  the  reason  why  any  of  these  supposed  tests  are 
unsatisfactory  and  unwarranted  is,  as  stated  by  Judge  Ladd,  in  i^t 
very  important  case  of  the  State  v.  Jones,  50  N.  H.  369,  that  they 
are  not  law,  but  facts,  and  that  it  is  *'an  interference  with  (he 
province  of  the  jury,  and  the  enunciation  of  a  proposition  which,  in 
its  essence,  is  not  law,  and  which  could  not,  in  any  view,  safely  be 
given  to  the  jury  as  a  rule  for  their  guidance,  because,  for  aught  we 
can  know,  it  may  be  false  in  fact  to  lay  down  any  so-called  test  of 
responsibility  founded  on  a  supposed  knowledge  of  right  and 
wrong." 

For  a  long  while  after  the  English  judges  had  given  their  answers 
to  the  House  of  Lords  the  courts  of  this  country  followed  docile/f 
in  the  wake  of  the  English  courts.  But  of  late  our  courts  have 
exhibited  a  disposition  to  emancipate  themselves  from  an  authorftr 
which  they  perceive  to  be  founded  on  defective  and  erroneous 
views  of  insanity,  and  a  desire  to  bring  the  law  more  into  acconi- 
ance  with  the  results  of  scientific  observation.  The  view  taken  by 
the  most  enlightened  courts  of  this  country  is  ' '  that  all  symptoms 
and  all  tests  of  mental  disease  are  purely  matters  of  fact,  to  be 
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rermiDed  by  the  jury" — the  question  for  the  jury  being,  was 
;  act  the  offspring  or  product  of  mental  disease  ?  Our  courts 
x>gnize  ''that  that  cannot  be  a  fact  in  lav  which  is  not  a  fact 
science ;  that  cannot  be  health  in  law  which  is  disease  in  fact ; 
d  chat  it  is  unfortunate  that  courts  should  maintain  a  contest 
th  science  and  the  laws  of  nature  upon  a  question  of  fact  which 
vithin  the  province  of  science  and  outside  the  domain  of  law." 
this  respect  we  believe  our  courts  are  in  advance  of  those  of 
igland.  And  while  in  the  text,  and  the  notes  by  the  English 
iitor,  we  have  a  full  statement  of  law  as  it  has  existed  and  now  is 
England,  we  have,  also,  in  the  American  editor's  notes  and  cases 
led  all  the  means  of  acquiring  a  full  knowledge  of  the  law  as  it 
Ls  been  and  now  is  in  this  country. 

We  believe  this  to  be  one  of  the  very  best  works  on  crimes  ever 
iblished  in  England ;  and  the  purchaser  of  this  edition  of  Rus- 
.'11  on  Crimes  will  secure  more  legal  matter  than  is  embraced  in 
ny  three-volume  work  on  the  subject  published  in  this  country. 

L. 

« 
Jnited  States  Reports.    Vol.  93.     Cases  Argued  and  Adjudged 
in  the  Supreme  Court,  October  Term,    1876.      Reported   by 
WiLUAM  T.   Otto.     Vol.  III.     Boston:      Little,  Brown,  and 
Company.     1877. 

To  the  other  improvements  which  we  have  before  noticed  as 
laving  been  introduced  into  the  system  of  reporting  the  decisions 
^i  the  United  States  Supreme  Court,  by  Mr.  Otto,  he  has  now 
added  that  of  promptness. 

The  present  volume  supplies  us  with  a  large  proportion  of  the 
decisions  made  at  the  term  which  has  lately,  and  almost  con  tern - 
poraneously  with  the  appearance  of  the  volume,  adjourned.    Many 
of  these  decisions  have  already  appeared  in  the  pages  of  the  legal 
journals.    But  Mr.  Otto's  promptness  in  issuing  his  reports  will 
necesarily  lend  to  discourage  the  practice  of  printing  these  decis- 
ions in  advance  of  their  appearance  in  his  pages.     When  he  has 
succeeded  in  convincing  the  bar  of  his  determination  and  ability 
to  furnish  them  with  his  reports  within  a  reasonable  time  after  the 
filing  of  the  opinions,  the  excuse  and  the  necessity  for  any  other 
very  general  publication  of  them  will  have  passed  away;    and, 
except  as  to  the  more  notable  decisions,  they  will  first  appear  in 
the  regular  reports.     The  reporter  will  thus  find  his  increased  faith- 
fulness and  diligence  in  reporting  to  redound  to   his  pecuniary 
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advantage.      We  will  not  attempt  to  bestow  proi>er  encomiun 
upon  him  for  these  merits;  we  will  let  "his  works  praise  him." 

We  are  so  well  satisfied  that  Mr.  Otto  has  found  it  an  easy  ani 
pleasant  task  thus  to  make  his  reports  of  more  than  ordinary  use 
fulness  and  value  to  the  profession,  that  we  venture  to  suggest  othei 
improvements.     It  is  not  too  early  for  Mr.  Otto  to  give  his  readers 
with  each  case,  notes  referring  to  other  decisions   upon  kindred 
points    in   the   previous    reports  of   the  same  court.       If  these 
notes  should   be  of  equal   brevity  with   those  given    in   Curtis'^ 
'Decisions,  they  would  be  of  great  service;  but  they  might  easily 
exhibit   the  .latitude   of  Mr.  Chancellor   Cooper's    notes   to  the 
revised  Tennessee  Reports.    Again,  a  **  table  of  cases  cited,  over- 
ruled, distinguished,  and  criticised"  would  be  a  most   valuable 
feature  of  such  a  volume  of  reports.     We  conceive   it  to  be  oar 
duty  to  encourage  all  reporters  and  legal  text-writers  to  the  highest 
perfection  in  book-making;  and  no  volume  of  reports  can  be  com- 
plete without  the  features  here  named.     In  the  present  accumDia- 
tion  of  law  books,  and  with  the  professional  demands   thereby 
engendered,  we  look  to  see  all  such  improvements  in  book-makicj' 
introduced  as  may  serve  to  lighten  the  labors  of  the  practitioner. 
•It  will  not  be  many  years  before  the  features  above  suggiested  wilJ 
be  considered  indispensable  to  our  reports.     It  would  be  exceed- 
ingly becoming  for  Mr.  Otto  to  take  the  lead  in  introducing  then), 
especially  as  the  decisions  of  the  Supreme  Court  form  so  largely  a 
system  by  themselves,  and  are  in  so  great  a  degree  independent  of 
all  others. 

This  volume  is  nearly  as  large  as  the  previous  ones  issued  by  this 
reporter.  But  a  more  important  respect  in  which  the  comparison 
is  favorable  is  as  to  the  character  of  the  matter  presented.  A 
wealth  of  cases  of  value  is  here  presented,  similar  to  that  which 
'distinguished  Mr.  Ottb's  earlier  volumes,  indicating  continued 
-care  in  the  selection.  We  have  marked,  for  special  mention,  more 
cases  than  our  space  will  allow  us  to  refer  to  in  detail.  But  some 
of  those  here  reported  are  of  exceptional  importance. 

Barkley  v.  Levee  Commissioners,  p.  258,  is  the  somewhat  cele- 
brated  case  of  the  abolition  of  a  ''levee  district"  in  Louisiana,     | 
from  which  it  was  held  to  result   that  the  corporation   became     , 
extinct,  so  that  its  creditors  were  without  remedy  by  fnandamus  to      | 
compel  the  levy  of  taxes  for  the  payment  of  their  debts,  and  had 
no  other  resource  than  to  apply  to  the  legislature  for  a  further 
.remedy.    This  case  has  been  frequently  cited^of  late,  by  repudiatois> 
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1  behalf  of  embarrassed  municipal  corporations,  as  furnishing  a 
recedent  for  the  repeal  or  abolition  of  city  charters,  in  order  to 
scape  the  reach  of  the  municipal  bond-holder.     But  the  case  falls- 
ii  short  of  reaching  any  such  conclusion,  and  is  easily  seen  to  be 
[istingnished  by  the  important  facts  that  two  new  levee  districts 
iid  been  created  in  lieu  of  the  old  one ;  that  there  were  no  officers 
)f  the  latter  remaining,  and  that  there  was  no  legal  manner  in 
^hich  such  officers  could  be  supplied.    No  reference  is  made  to 
iny  remedy  in  equity,  it  being  well  understood  that  proceedings 
in  mandamus  are  strictissimi  juris.     But  the  next  succeeding  case  in 
this  volume  is  Broughton  v.  Pensacola,  p.  266,  in  which  a  holder 
of  bonds  of  a  city  corporation,  which  refused  to  pay  its  interest 
coupons,  sought  relief  in  equity,  desiring  to  compel  a  levy  of  taxes ; 
and  in  which  the  difficulty  was  that  the  charter  of  the  city  had 
been  surrendered   to   the  state,  and  an  entirely  new  corporate 
organization   had   been   formed*  over  the  same  territory.     This 
difficulty  was  held  of  slight  import.     It  was  said  of  a  private  cor- 
poration that,  "in  the  view  of  equity,  its  property  constitutes  a 
trust  fund  pledged  to  the  payments  of  the  debts  of  creditors  and 
stockholders/'    and,  further,  that   **if  a  municipal   corporation, 
upon  the  surrender,  or  extinction  in  other  ways,  of  its  charter,  is 
possessed  of  any  property,  a  court  of  equity  will  equally  take  pos- 
session of  it  for  the  benefit  of  the  creditors  of  the  corporation.*' 
Bat  it  was  held  unnecessary  to  invoke  equity  in  the  Pensacola  case, 
because  there  was  still  an  identity  of  the  city  corporation,  though 
different  powers  were  granted,  and  different  officers  appointed  to 
administer  its  affairs;  and  the  remedies  at  law  were  held  ample. 
So  the  bill  was  dismissed,  without  prejudice  to  the  plaintiffs  right 
to  proceed  at  law. 

Cowdrey  v.  Railroad  Co.,  p.  352,  holds  that  a  receiver  of  a  rail- 
road corporation,  appointed  by  a  court,  has  no  authority,  without 
instructions  from  the  court,  to  spend  money  in  attempting  to  defeat 
the  construction  of  a  rival  railroad,  though  intending,  by  so  doing, 
to  preserve  the  income  of  the  railway  in  his  charge.  In  the  cases 
of  the  Railroads  against  the  United  States,  p.  442,  the  act  of  Con- 
gress providing  that  a  railroad  to  be  constructed  should  be,  and 
remain,  '*  a  public  highway  for  the  use  of  the  government  of  the 
United  States,  free  from  all  toll  or  other  charge,  for  the  trans- 
portation of  any  property  or  troops  of  the  United  States,"  was 
held,  by  a  bare  majority  of  the  court,  to  secure  to  the  government 
the  free  use  of  the  road  only,  by  its  own  rolling-stock,  but  not  to 
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compel  the  gratuitous  surrender  to  the  government  of  the  use  of  tl 
rolling-stock  of  the  company;  the  term  "highway"  thus  beic 
given  its  common-law  meaning. 

Hervey  v.  Locomotive  Works,  p.  664,  reaffirms  the  doctrine  < 
Green  v.  Van  Buskirk,  5  Wall.  307,  7  ib.  139,  that,  where  pe; 
sonal  property  is  to  be  sold  under  legal  process,  its  status  is  to  b 
determined  according  to  the  law  of  the  place  where  it  is  situated 
rather  than  that  of  the  jurisdiction  where  its  owner  resides. 

The  rule  in  Nudd  v.  Burrows,  91  U.  S.  441,  that  the  prat 
tice  act  of  1872  was  not  intended  to  fetter  the  circuit  judge  in  th< 
discharge  of  his  duties,  or  to  trench  upon  his  common-law  discretioa 
as  to  the  manner  of  charging  juries,  is  reaffirmed  in^Railroad  Co. 
V.  Horst,  p.  291. 

White  v.  Luning,  p.  514,  applies  to  a  sheriff's  deed  the  same 
rules,  as  to  a  sufficient  description  of  the  property  conveyed,  as 
apply  to  ordinary  deeds  inter  partes. 

In  the  two  cases  of  Claflin  v.  Houseman,  p.  130,  and  Norton  v. 
Switzer,  p.  355,  the  jurisdiction  of  the  state  courts  to  entertain 
suits  by  and  against  assignees  in  bankruptcy  is  maintained  upon 
several  grounds,  the  principle  of  Eyster  v.  Gaff,  91  U.  S.  521, 
being  reaffirmed. 

Upon  the  question  of  necessary  parties  in  chancery,  the  cases  of 
O'Hara  v.  MacConnell,  p.  150,  and  Kerrison  v.  Stewart,  p.  155, 
will  be  found  of  interest,  as  to  when  trustees,  under  active  trusts, 
are  necessary  parties,  and  when  the  beneficiaries  under  such  trusts 
are  not  necessary  parties. 

In  the  two  cases  of  Home  Insurance  Co.  v.  Augusta,  p.  116,  and 
Morgan  v.  Louisiana,  p.  217,  the  important  principle  is  enforced, 
in  accord  with  Providence  Bank  v.  Billings,  4  Pet.  561,  that  the 
abandonment,  by  the  legislature,  of  the  taxing  power,  in  favor  of  a 
corporation,  will  not  be  presumed  in  the  absence  of  an  expressly 
statutory  stipulation  to  that  effect;  while  in  Railway  Co.  v. 
Trempeleau  County,  p.  595,  the  court  goes  further,  and  holds,  in 
accordance  with  Tucker  v.  Ferguson,  22  Wall.  527,  that  such  a 
statutory  contract  of  charter  exemption  must  be  clearly  shown  to 
exist,  all  presumptions  being  in  favor  of  the  retention  of  the  taxing 
power;  that  the  exemption  "is  in  derogation  of  public  right,  and 
narrows  a  trust  created  for  the  good  of  all  ;*'  so  that  an  exemption, 
not  expressed  to  be  permanent  or  irrevocable,  is  within  the  full 
•  control  of  the  legislature,  and  may  be  withdrawn  at  any  time. 

The  important  case  of  New  York  Life  Insurance  Co.  v.  Stathara 
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fids  a  place  here,  at  p.  24,  in  which  the  Supreme  Court  settled  for  it- 
.\f  the  question  of  the  effect  of  the  late  war  upon  a  life  insurance  con- 
ract,  in  an  opinion  which  seems  to  have  given  very  little  general 
atisfiction  to  any  class  of  litigants,  underwriters,  or  law  writers. 
Several  cases  involve  the  question  of  the  jurisdiction  of  the  court, 
jnder  both  the  limitation  of  f  2,000,  formerly  obtaining,  and  that 
)t  $5,000,  established  by  the  act  of  1875.  ^^^  our  space  does  not 
illow  further  citations  from  this  interesting  volume.  Nearly  all 
the  opinions  reported  are  commendably  short,  and  admirably  terse 
and  condensed.  The  judges  of  the  Supreme  Bench  seem  to  be, 
w;ih  a  common  intent,  disposed  to  economize  the  time  of  their 
readers,  as  well  as  their  own,  and  to  abstain  from  all  unnecessary 
amplification  in  their  decisions,  with  the  exception  of  Mr.  Justice 
Clifford,  upon  whom  the  habit  of  long  opinions  seems  to  grow. 

P. 

A  Treatise  on  the  Law  of  Damages.  By  George  W.  Field, 
author  of  **A  Treatise  on  the  Powers,  Duties,  and  Liabili- 
ties of  County  and  Township  Officers."  Des  Moines,  la.: 
Mills  &  Co.      1876. 

"  The  field  of  our  jurisprudence,"  says  the  author  of  this  work  in 
his  preface,  **  has  been,  within  a  few  years  past,  greatly  extended  by 
the  growth  of  several  important  commercial  interests  and  the  crea- 
tion of  many  statutory  rights.     Thus  has  arisen  most  of  the  law 
Ttlaling  to  telegraphs ;  to  damages,  based  upon  statutes,  resulting 
from  death;  from  omission  to  fence  ;  from  the  negligent  setting  of 
fites;  and  from  the  sale  of  intoxicating  liquors.     These  topics  have 
t:enerally  received  some  consideration  by  me,  and   an  effort  has 
^tn  made  to  furnish  all  the  important  recent  authorities  bearing  on 
f'^em."    Notwithstanding  the  extent  and  exhaustiveness  of  the  trea- 
tises of  Mr.  Mayne  and  Mr.  Sedgwick,  the  fact  that  these  subjects 
^bove  referred  to,  and  some  others — such  as  damages  under  theemi- 
t^cnt  domain  acts  and  under  the  statutes  in  regard  to  setting  out 
fires,  and  giving  double  or  treble  damages  in  certain  cases — are  of 
ttiore  recent  origin,  the  law  in  these  respects  having  grown  consid- 
erably, if  not  entirely,  very  recently,  may  well  excuse  the  publica- 
^\oii  of  another  text-book  upon  this  branch  of  the  law. 

^it  an  examination  of  this  work  reveals  the  fact  that  these  sub- 
i^cts  fill  relatively  a  much  larger  space  in  the  preface  than  in  the 
^y  of  the  book.  Three  of  them  are  despatched  in  as  many  pages, 
^tvd  the  others  are  accorded  but  little  more  favor. 
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Without  going  over  all,  it  will  be  sufficient  to  show  the  aathci 
treatment  of  two  subjects  as  examples.  The  statutes  requiring  n 
roads  to  fence  are  discussed  in  a  single  page,  and  but  a  half-do2 
adjudications  are  cited.  The  statutes  giving  a  rig^ht  of  action  li 
damages  caused  by  the  sale  of  intoxicating  liquors,  which  ha 
been  adopted  in  eleven  states,  are  given  but  two  pages,  and  on 
seven  cases  are  referred  to.  Considering  that  these  statutes  ha 
been  in  force  in  some  states  for  over  twenty  years,  it  might  n« 
unnaturally  be  expected  that  some  questions  would  have  arise 
under  them,  and  some  interesting  decisions  have  been  reachec 
The  truth  is  that  there  have,  but  the  enquirer  may  look  to  th, 
book  for  light  in  vain.  We  do  not  attempt  a  criticism  of  th 
rest  of  the  work,  as  we  are  quite  satisfied  with  the  previon 
treatises,  with  which  we  are  in  some  measure  familiar.  In  justice  u 
the  author,  it  should,  however,  be  said  that  his  venture  seems  U 
have  met  with  considerable  favor,  the  present  edition  being  nearlj 
exhausted.  We  only  regret  that,  to  the  subjects  we  have  named, 
he  had  not  devoted  more  time  and  research. 

The  appearance  of  a  law  book,  in  this  day  of  many  bookv 
cannot  always  be  hailed  with  delight  by  a  profession,  no  member 
of  which  can  ever  hope  to  read  a  quarter  of  those  already  pub- 
lished, and  many  of  which  are  not  acquainted  with  even  their  titles. 
To  say  this,  reflects  no  discredit  upon  the  profession ;  for,  after  ally 
the  best-informed  lawyer  will  always  be  he  who  is  familiar  with  a  few 
standard  works,  rather  than  he  who  has  a  cursory  knowledge  of  a 
library.     We  may  be  wrong,  yet  we  cannot  help  thinking  that  what 
the  busy  practitioner,  at  the  present  day,  stands  most  in  need  of  in 
his  profession  is,  not  an  accumulation  of  treatises  on  the  same 
subjects,  handled  with  little  variety,  but  the  means  of  expeditiously 
obtaining  the  decisions  of  the  courts,  as  contained  in  the  reports 
and,  on  questions  not   yet  settled,  the    latest    adjudications  in 
advance   of  the  reports.     The  first   need    is  satisfied,  on  some 
branches,  by  the  digests ;  the  second,  by  the  law  journals. 

When  a  friend  of  Samuel  Johnson  remarked  to  him  that  bar- 
risters were  less  abusive  than  in  former  times,  and  suggested  that 
they  had  less  law  formerly,  and,  therefore,  were  obliged  to  take  to 
abuse  to  fill  up  the  time,  "Nay,  sir,"  answered  the  oracle,  "they 
had  more  law  long  ago  than  they  have  now.  As  to  precedents,  to 
be  sure,  they  will  increase  in  course  of  time,  but  the  more  prece- 
dents there  are  the  less  occasion  is  there  for  law ;  that  is  to  sayi 
the  less  occasion  is  there  for  investigating  principles."     Instead  of 
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'Tiding  out  the  same  old  principles,  stated  in  different  language 
nd  arranged  in  different  order,  the  book-maker  might  find  it  more 
rofitable  to  gather  the  precedents  in  a  form  suitable  for  ready 
eference.  Unless  this  is  done,  and  the  reports  and  text-books 
ontinue  to  be  issued  at  the  present  rate  for  another  half  century, 
t  15  certainly  not  an  exaggeration  to  say,  as  has  been  said  of  the 
Lccumulation  of  modem  poetry,  that  there  will  have  to  be  some 
icw  system  of  short-hand  reading  invented,  or  all  reading  will  be 
nvcn  up  in  despair. 

We  have  also  received  the  second  issue  of  this  work.  The 
call  for  a  second  issue  so  soon  after  publication  shows  that  the 
book  has  had  a  large  sale.  The  mechanical  execution  of  this  is 
in  every  respect  a  model.  L. 

Ten   Thousand  a  Year.     By  Samuel  Warren,  D.C.L.,  F.R.S. 

A    New  Edition.     Three  volumes.     New  York:  Cockcroft  & 

Co.     1876. 

This  edition  of  Ten  Thousand  a  Year  leaves  little  to  be  desired. 
Clear  type,  clean  white  paper,  good  binding,  and  a  text  unmuti- 
laied  by  the  "editor,"  are  recommendations  enough  for  a  new  edi- 
tion of  so  famous  a  book.  An  extended  review  of  a  work  so  well 
known  seems  out  of  place.  We  suppose  that  the  number  of  readers  of 
this  Review  who  are  unacquainted  with  it  is  very  small.  For  those 
who  have  not  read  it  a  rich  treat  is  in  store.  The  plot  is  carefully 
worked  out,  and  the  story  intensely  interesting  from  the  beginning. 
It  hinges  on  the  result  of  a  great  ejectment  suit.  Following  the 
story  to  its  conclusion,  we  find  one  clearly  indicated  rule  for  the 
guidance  of  litigants — that  is,  never  to  give  up  a  lawsuit  until  you 
Are  beaten  beyond  a  doubt.  One  of  the  charms  of  the  work  is  the 
naturalness  of  the  characters  and  the  situations.  They  are  drawn 
to  the  life ;  and  it  is  because  they  are  real  persons  (in  the  sense 
that  they  are  true  to  nature)  that  many  of  the  characters  have 
become  typical  of  a  class.  Mr.  Gammon,  Mr.  Parkinson,  Mr. 
Runnington,  Mr.  Subtle,  Mr.  Attorney  General,  Mr.  Weasel,  Mr. 
Lynx,  and  others,  are  examples  of  types  of  lawyers  ;  and,  for  a  legal 
firm  of  a  certain  class,  it  would  be  hard  to  find  an  equal  to  Messrs. 
Quirk,  Gammon,  and  Snap. 

We  had  marked  many  passages  in  the  book  for  quotation,  but 
are  compelled  to  confine  ourselves  to  the  following,  which  is  such 

a  capital  description  of  a  class  of  English  lawyers  that  we  quote 

it  entire.     Speaking  of  Mr.  Weasel,  the  author  says  : 

9 
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"  He  was  a  bachelor,  upwards  of  forty ;  of  spare  make,  of  li 
stature,  with  a  thin,  sharp,  sallow  face,  and  short,  stiff  black  haij 
there  was  an  appearance  about  the  eyes  as  if  they  were  half  blindj 
with  being  incessantly  directed  to  white  paper.  He  had  a  furrowi| 
forehead,  a  small  pursed-up  mouth — one  hardly  knew  why,  bi 
really  there  was  something  about  his  look  that  instantly  suggestij 
to  you  the  image  of  the  creature  whose  name  he  bore.  He  n-asj 
ravenous  lawyer,  darting  at  the  point  and  pith  of  every  case  he  w^j 
concerned  in,  and  sticking  to  it — just  as  would  his  bloodthirs^ 
namesake  at  the  neck  of  a  rabbit.  In  law  he  lived,  moved,  aoj 
had  his  being.  In  his  dreams  he  was  everlastingly  spinning  oi| 
pleadings  which  he  never  could  understand,  and  hunting  for  case| 
which  he  could  not  discover.  In  the  day-time,  however,  he  w^ 
more  successful.  In  fact,  everything  he  saw,  heard,  or  read  oi| 
wherever  he  was,  whatever  he  was  doing,  suggested  to  him  questionl 
of  law  that  might  arise  out  of  it.  At  his  sister's  wedding,  whither  Ik| 
had  not  gone  without  reluctance,  he  got  into  a  wrangle  with  th« 
bridegroom  on  a  question  started  by  Weasel  himself,  whether  m 
infant  was  liable  for  goods  supplied  to  his  wife  before  marriage. 
At  his  grandmother's  funeral  he  got  into  an  intricate  discussioo 
with  a  puzzled  proctor  about  bona  notabilia^  with  reference  to  a 
pair  of  horn  spectacles  which  the  venerable  deceased  had  left  behind 
her  in  Scotland,  and  a  poodle  in  the  Isle  of  Man ;  and  at  church 
the  reading  of  the  parable  of  the  Unjust  Steward  set  his  devout, 
ingenious,  and  fertile  mind  at  work,  for  the  remainder  of  the  service, 
as  to  the  modes  of  stating  the  case,  nowadays,  against  the  offender, 
and  whether  it  would  be  more  advisable  to  proceed  civilly  or  crim- 
inally; and  if  the  former,  at  law  or  in  equity.*' 

Bishop's  Criminal  Law.     Sixth  Edition.    Two  volumes.   Boston: 

Little,  Brown,  and  Company.     1877. 

The  sixth  edition  of  this  invaluable  work  on  criminal  law  has 
just  been  issued  from  the  press.  The  treatises  of  Mr.  Bishop  are 
so  well  known,  and  he  has  so  long,  by  common  consent,  been 
accorded  a  position  in  the  front  rank  of  the  thinking  philosophical 
p  legal  writers  of  the  age,  that  it  would  now  be  a  work  of  superero- 
gation to  dwell  upon  his  merits  or  give  anything  like  an  extended 
review  of  his  books.  He  always  has  an  opinion,  and,  what  is  still 
better,  he  gives  his  reason  for  it.  It  has  been  his  peculiar  felicity 
to  have  his  opinions  adopted  by  the  highest  courts  in  the  land  ia 
cases  where  the  law  was  previously  doubtful  or  uncertain. 


Digitized  by  VjjOOQIC 


brown's  law  dictionary.  315 

An  examination  of  this,  the  sixth  edition,  furnishes  abundant 
evidence  that  it  is  greatly  superior  in  matter  to  any  of  the  previ- 
ous editions.  The  fifth  edition  was  issued  in  1872,  and  has  been 
for  some  time  out  of  print.  This  shows  the  great  demand  that 
exists  for  the  work,  and  it  also  shows  that  books  of  sterling  merit, 
imtten  by  good  authors,  command  at  all  times  a  ready  sale.  A 
Dew  edition  by  Mr.  Bishop  does  not  simply  mean  the  addition 
or  citation  of  the  latest  cases  decided  since  the  publication  of  the 
fonner  edition,  but  it  means  a  thorough  revision  of  the  whole 
object,  a  pruning  down  of  what  is  not  considered  valuable,  and  a 
nbstitution  of  new  matter  which  may  be  found  important  to  the 
profession.  The  truth  of  this  proposition  is  apparent  in  looking 
)ver  the  edition  now  before  us.  The  statement  of  legal  doctrines, 
the  order  of  arrangement,  and  the  numbering  of  the  sections  is 
ubstantially  the  same  as  in  the  fifth  edition.  But  in  many  respects 
t  is  a  new  treatise.  A  great  deal  of  the  text  is  rewritten,  and 
be  notes  are  greatly  augmented.  As  an  evidence  of  the  author's 
abor  and  unwearied  research,  it  may  be  stated  that  2,498  new 
lases  have  been  cited  and  added  to  this  edition,  being  an  increase 
)f  more  than  one-third  of  all  the  cases  cited. 

The  whole  work  is  characterized  by  an  affluence  of  learning,  an 
ibundance  of  material,  great  scientific  research,  and  strong  prac- 
ical  sense. 

The  criminal  lawyer  who  possesses  Mr.  Bishop's  books  is  always 
''anncd  and  equipped  "  for  any  emergency. 

D.  W. 

Brown's  Law  Dictionary.     By  Archibald  Brown,  of  the  Mid- 
dle Temple,  etc.     American  Edition  by  A.  P.  Sprague,  Esq. 
Albany:  Jno.  D.  Parsons,  Jr.,  Publisher.     1876. 
The  title  of  this  book  sufficiently  indicates  its  nature.     Its  real 
'haracter,  however,  is  best  discovered  by  practical  application  of 
t  to  uses  for  which  it  was  designed.     In  the  small  volume  is  found 
I  concise,  simple,  and  very  accurate  explanation  of  the  ferms  and 
^hmsms  of  the  law  usually  met  with  in  treatises  and  reports.     It 
loesnot  purport  to  contain  all  subjects  included  in  Burrill,  Bouvier, 
Pomlinson,  etc.,  nor  is  this  necessary  for  practical  purposes.     The 
Vmerican  edition  has  adapted  it  to  the  requirements  of  the  Ameri- 
an  lawyer,  omitting  from  the  English  edition  matter  not  important 
ir  valuable  to  him,  and  adding  much  that  is  essential.     Authority 
I  given  for  most  of  the  definitions,  and  constitutes  a  valuable  feat- 
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ure  of  the  book.  Critical  examination  and  comparison  of  thes  | 
definitions  evinces  the  careful  thought  and  conscientious  applic  | 
tion  to  the  task  assumed.  This  edition  also  contains  le^al  maxiiD| 
and  their  translations,  and  abbreviations  usual  in  reference  to  lai| 
books.  These  are  important  additions.  No  argument  is  needed  til 
convince  any  one  that  a  table  bf  abbreviated  references  is  indispeni 
sable  to  the  student  and  the  lawyer,  and  we  can  conceive  of  m 
other  plan  so  appropriate  for  it.  This  table  has  been  revised,  and 
is  now  adapted  to  the  present  state  of  law  literature.  The  maxima 
and  their  translations  are  also  very  properly  inserted  in  this  volume^ 

The  student  is  always  much  embarrassed  and  confused   in  under^ 
staTnding  the  meaning  and  application  of  maxims.    There  are  books^ 
for  his  use,  but  they  are  not  always  at  his  command,  and  his  studies 
are  interrupted  and  retarded  when  he  is  compelled  to  have  numer- 
ous books  of  reference  at  his  elbow.    There  can  be  little  doubt  that 
the  form  in  which  our  standard  law  dictionaries  are  published  has 
much  to  do  with  the  almost  universal  neglect  of  them  by  the  stu- 
dent.   Cost  is  also  an  important  item  to  him.    The  field,  therefore, 
which  this  little  volume  seeks  to  occupy  has  no  rival  claimant. 
Few  law  books  offered  to  the  profession  are  subject  to  so  little 
adverse  criticism  as  this;  truth  is,  it  is  difficult  to  find  fault  with  it. 

It  should  be  in  the  hands  of  every  student  of  the  law.  It  is  hap- 
pily adapted  to  his  needs,  and  will  be  an  invaluable  aid  to  him. 
We  question,  also,  if  the  practising  lawyer  will  find  the  informa- 
tion he  requires  of  this  character  elsewhere  in  form  so  convenient 
and  reliable.  S.  M.  G. 

A  Summary  of  Equity  Pleading.  By  C.  C.  Langdell,  Dane 
Professor  of  Law  in  Harvard  University.  Cambridge  :  Charles 
W.  Sever.  1877.  130  pages,  including  Table  of  Cases  Cited, 
and  Index. 

This  brochure y  its  author  states  in  the  preface,  was  "  designed 
primarily  to  form  a  supplement  to  a  collection  of  Cases  in  Equity 
Pleading  which  has  been  used  as  a  text-book  in  the  law  school  of 
Harvard  University  during  the  last  three  or  four  years.  As  some 
persons,  however,  may  want  the  Summary  who  will  not  care  for 
the  cases,  and  as  there  is  no  necessary  connection  between  the  two, 
it  has  been  thought  advisable  to  issue  the  former  separately.' ' 

In  a  note  upon  the  thirty- third  page  "  the  reader  is  requested  to 
bear  in  mind  that  it  is  the  object  of  these  sheets  to  aid  the  student 
in  acquiring  a  knowledge  of  the  equity  system,  as  such  ;  and  with 
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hzi  view  the  writer  confines  himself  to  the  system  as  it  existed  in 
Sngland  from  the  earliest  times  to  the  end  of  Lord  Eldon's  chan- 
:elloTship.  Any  attempt  to  notice  the  modifications  of  this  system 
rhich  have  been  made  from  time  to  time  in  the  different  states 
ind  jurisdictions  of  this  country,  or  in  England  since  the  date  last 
3amed,  would  interfere  with  the  mikin  design  without  any  com- 
pensating advantage.'' 

Why  the  study  of  equity  pleading  at  Harvard  University  in  1877 
should  be  limited  to  the  system  as  it  existed  prior  to  1827  is  not 
aplained.  There  may  be  satisfactory  reasons  for  such  limitation, 
ar  we  may  be  in  error  in  inferring  from  the  foregoing  quotations 
that  such  limitation  exists.  Whatever  may  be  the  reasons  or  the 
fact,  it  is  to  be  regretted  that  Prof.  Langdell,  even  at  the  risk  of 
interfering  with  his  "  main  design,"  should  not  have  stated,  in  his 
chapters  on  "the  Bill,"  '<The  Answer,"  " Demurrers  and  Pleas," 
the  principal  changes  of  the  last  half  century  in  equity  pleading. 
Their  brief  characterization  in  the  professor's  clear  and  elegant 
style  would  have  completed  what  otherwise  seems  incomplete. 

He  leaves  us  no  ground  for  criticising  his  explanation  of  the 
origin  of  the  system.  The  introduction,  divided  into  sections 
upon  •* Pleading  in  the  Ecclesiastical  Courts"  and  the  "Origin 
and  Nature  of  Equity  Jurisdiction  and  Procedure,"  presents,  in 
twenty-eight  pages,  the  clearest  and  most  comprehensive  historical 
sketch  of  equity  jurisdiction  and  procedure,  and  their  relation  to 
the  common-law  system  of  England,  we  have  ever  met  with. 
Probably  few  American  lawyers,  judges,  or  professors  have  so  pro- 
foundly studied  the  beginnings  of  equity  practice  as  not  to  find 
something  new  to  them  in  these  introductory  sections.  A. 

A  Treatise  on  the  Law  and  Practice  as  to  Receivers  Ap- 
pointed BY  THE  Court  of  Chancery.  By  William  William- 
son Kerr,  of  Lincoln's  Inn,  Barrister  at  Law.  With  Notes  and 
References  to  American  Authorities  by  Geo.  Tucker  Bispham. 
Second  American  edition.  Philadelphia:  Kay  &  Brother.  1877. 
According  to  Keats — 

"A  thing  of  beauty  is  a  joy  forever." 
And  so  it  is  with  a  really  good  law  book.  It  never  becomes  out 
of  date.  Age,  instead  of  impairing  its  usefulness,  merely  mellows 
it,  and  gives  it  solidity  and  dignity.  The  case  law  in  it — and  there 
is,  necessarily,  more  or  less  case  law  even  in  the  best  law  book — may 
liavc  become  obsolete;  remedies  and  rights  therein  discussed  may 
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have  been  modified  or  abolished  ;  yet  still  the  principles  which  ; 
contains  will  remain  untarnished  by  the  corroding  breath  of  time- 
ready  to  be  applied  to  existing  conditions.     There  axe  those  wli 
think,  or  seem  to  think,  that  the  law  is  a  rapid,  thrifty  grower,  an 
that,  to  keep  pace  with  its  vigorous  strides,  a  law  treatise  ought  t 
be  renovated  and  reshaken  up  as  often  as  possible.      But  this  is 
mistake.     The  law,  as  a  science,  is  of  very  slow  growth.      The  sup 
posed  changes  are  more  apparent  than  real.     Take,  for  example 
the  change  made  in  the  common-law  mode  of  procedure  by  th 
various  codes.     At  first  flash  the  departure  seems  to  be  radical  anc 
far-reaching,  but  on  closer  examination  it  will  be   found  that  it 
sticks  mostly  in  the  book.     Chitty  is  still  the  best,  safest^  and  most 
useful  work  on  Pleadings.    Any  or  all  the  code  treatises  migrht  be 
burned  up  and  the  profession  would  hardly  miss  them ;    the  loss  of 
Chitty  would  be  irreparable.    And  so  it  is  with  other  heads  of  the 
law.    The  essential  elements  are  old  and  stable.    While  it  will  not 
do  to  rate  Kerr  on  Receivers  with  the  great  law  books,  yet  ire 
regard  it  as  one  of  the  best  modern  monographs.     The  author's 
style  is  clear,  simple,  and  direct.     It  is  absolutely  free  from  an/ 
show  of  mere  learning.    One  whose  taste  has  been  perverted  by  read- 
ing the  it-has-been-held-thus-and-it-has-been-held-so  treatises  which 
are  now  being  ground  out  with  painful  rapidity  by  improved  steam 
presses,  might  read  this  book  carefully,  and  stil\  feel  that  he  did 
not  know  all  about  the  law  of  receivers.     And  yet  he  would  be 
surprised  if  he  were  to  search  the  book  for  special  questions  of 
practical  importance  under  the  head  of  which  it  treats,  to  find  hov 
few  have  escaped  notice.     We  refer,  of  course,  to  the  text,  and  not 
to  the  American  notes,  which  are  meagre  and  incomplete.     The 
more  important  recent  cases  are,  as  a  rule,  passed  without  notice. 
Fortunately  the  value  of  the  work  does  not  depend  upon  the  Ameri- 
can notes.     The  publishers  have  done  their  work  well.    The  letter- 
press is  clear  and  neat ;  the  paper  and  binding  are  excellent.  | 

M.  A.  L. 

The  Practice  in  the  United  States  Courts,  By  Benjamin  I 
Vaughn  Abbott.  Vol.  I.  Third  Edition.  Rewritten  and  Cor- 
rected Conformably  to  the  Revised  Statutes  and  the  Recent 
Decisions.  New  York  :  Ward  &  Peloubet.  1877. 
This  work  is  so  well  and  favorably  known  to  the  profession  that 
it  stands  in  need  of  no  special  commendation  from  us.  If  the  pub- 
lishers had  seen  fit  to  send  for  review  the  completed  work,  in  twQ 
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rtumes,  we  should  have  been  pleased  to  notice,  for  the  benefit  of 
ir  readers,  the  changes  and  improvements,  if  any  there  are,  from 
<  last  edition ;  but  we  cannot  undertake  to  give  a  fair  estimate  of 
I  uncompleted  legal  treatise  any  more  than  a  tailor  can  undertake 
>  cat  a  coat  with  half  a  pair  of  shears.  The  issuance  of  a  two  or 
iree-volume  text-book,  one  volume  at  a  time,  is  not  a  practice 
ut  should  meet  with  encouragement.  While  publishers  always 
iidertake  to  furnish  the  remaining  volumes,  at  any  time  after  their 
boance,  to  those  who  purchase  the  first  volume,  yet,  as  a  matter  of 
act,  they  usually  take  it  for  granted  that  all  who  wish  them  have 
wught  them  after  the  lapse  of  about  three  months.  Thus  many 
ire  left  with  an  incomplete  work,  which  can  only  be  completed 
)y  purchasing  it  entire.  We  simply  state  what  we  have  seen  many 
times,  and  we  warn  our  readers  that  it  is  the  part  of  wisdom  to 
refrain  from  purchasing  text-books  until  they  are  completed. 

Index  F.  Index  to  Decisions  given  by  the  Supreme  Court  of  the 
State  of  Rhode  Island,  during  the  time  occupied  by  its  Octo- 
ber Term,  for  the  County  of  Providence,  A.  D.  1876.  Jus- 
tices of  the  Court :  Hon.  Thomas  Durfee,  Chief  Justice ;  Hons. 
Walter  S.  Burges,  Elisha  R.  Potter,  Charles  Matteson,  and  John 
H,  Stiness,  Associate  Justices.  Cambridge  :  Printed  at  the  Riv- 
erside Press.     1877.     15s  pages. 

This  is  a  publication,  under  a  recent  law  of  the  state  of  Rhode 
Uand,  affording  to  the  profession  the  decisions  of  its  supreme 
court  prior  to  their  appearance  in  permanent  form.  It  contains, 
without  head-notes,  all  cases  decided  from  September  29,  1876,  to 
March  10,  1877,  and  concludes  with  a  full  index  of  subjects. 

This  number  of  the   "Index"    is  especially  valuable  for  the 
reports  of  two  cases,  determined  March  3,  1877,  upon  the  much 
vexed  questions  whether  a  mortgage  of  personal  property  to  be 
subsequently  acquired  conveys  title  to  such  property  when  acquired. 
The  cases  are  Williams,  Administrator,  v.  Briggs,  p.  75,  and  Cook 
V.  Corthell,  p.  80.     The  opinion  of  Durfee,  C.  J.,  in  the  case  first 
teamed,  and  the  dissenting  opinion  of  Potter,  J.,  in  Cook  v.  Cor- 
thell, cite  and  discuss  nearly  all  the  cases  upon  this  question.    Add 
^0  these  cases  the  opinion  of  Lowell,  J.,  in  Brett  v.  Carter,  3  C. 
L.  J.  286,  and  Mr.   F.   Milliard's  review  of  the   latter  opinion, 
\  C,  L,  ].  359,  and  Mr.  James  O.  Pierce's  comprehensive  article 
entitled  **An  American  Phase  of  Twyne's  Case,"   2  Southern 
^^vr  Review  (N.  S.),  731,  and  we  probably  have  in  them  the 
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entire  list  of  adjudications  in  England  and  America  npon  ^1 
question. 

It  is  to  be  noticed  that  Judge  Potter  (in  Cook  v.  Corthell,  p.  9 : 
cites  and  relies  upon  In  re  Blenkhorn,  22  W.  R.  907,  evident ( 
overlooking  the  fact  that  "/«  re  Blenkhorn  *'  depended  upon 
peculiar  provision  of  the  English  Bankrupt  Act,  with  reference  t 
"reputed  ownership**  or  "apparent  possession.**  (See  32 and  3 
Vict.  ch.  71,  §  15,  par.  5,  Robson's  Law  and  Practice  in  Bank 
ruptcy,  3d  ed.  494.)  This  distinction  between  the  English  an^ 
American  law  is  repeatedly  noticed  by  Judge  Lowell  in  Brett  v 
Carter.  A. 

Utah  Reports.  Vol.  I.  Being  Reports  of  Cases  Determined  in 
the  Supreme  Court  of  the  Territory  of  Utah,  from  the  Organiza- 
tion of  the  Territory  [in  1850]  up  to,  and  including,  the  Jane 
Term,  1876.  By  Albert  Hogan,  Reporter.  San  Francisco  : 
A.  L.  Bancroft  &  Co.     1877. 

This  volume  contains  eighty-five  cases.  Of  these,  twelve  were 
decided  prior  to,  and  seventy-three  since,  the  October  term,  1873. 
Questions  relating  to  the  "  peculiar  institution  '*  of  Utah  do 
not  appear  as  frequently  as  might  reasonably  be  expected.  We  find 
but  one  case  indexed  under  the  head  of  polygamy.  The  cases 
reported  embrace  a  great  variety  of  topics.  The  volume  contains  a 
list  of  attorneys  now  admitted  to  practice  before  the  supreme  court 
of  Utah,  which  reminds  us  of  the  first  volume  of  the  reports  of 
many  of  the  Western  and  Southern  states.  It  contains,  also,  a  list 
of  the  governors,  chief  justices,  and  associate  justices  of  the  territory 
since  its  organization.     The  book  is  fairly  printed  and  bound. 

Reports  of  Cases  Determined  in  the  Supreme  Court  of  the 
State  of  Nevada  during  the  Year  1876.  Reported  by  Chas, 
F.  BiCKNELL,  Clerk  of  Supreme  Court,  and  Hon.  Thomas  P. 
Hawley,  Chief  Justice.  Vol.  XL  San  Francisco  :  A.  L.  Ban- 
croft &  Co.     1877. 

We  have  only  space  to  notice  the  very  creditable  manner  in 
which  this  volume  of  Nevada  Reports  is  presented  to  the  profession 
by  Messrs.  Bancroft  &  Co.  To  say  that  it  surpasses,  in  style  of 
printing,  in  quality  of  paper  and  binding,  the  later  volumes  of  the 
Missouri  Reports,  would  be  faint  praise  indeed ;  for  the  last-named 
reports  are,  in  the  particulars  mentioned,  a  disgrace  to  the  state. 
Why  the  eleventh  volume  of  the  reports  of  the  new  state  of  Nevada 
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m  be  published  decently,  while  the  sixty-third  volume  of  the  Mis- 
)uri  Reports  reflects  no  credit  upon  paper-maker,  printer,  or  binder, 
1  a  question  for  the  legislature  of  this  state  to  answer. 

Iubbell's  Legal  Directory.  For  Lawyers  and  Business  Men. 
Containing  the  names  of  one  or  more  of  the  Leading  and  most 
Reliable  Attorneys  in  nearly  Three  Thousand  Cities  and  Towns 
in  the  United  States  and  Canada ;  a  Synopsis  of  the  Collection 
Laws  of  each  State  and  Canada,  with  instructions  for  taking 
Depositions,  the  Execution  and  Acknowledgment  of  Deeds,  Wills, 
etc.;  and  a  concise  synopsis  of  the  Bankrupt  Law,  with  Registers 
in  Bankruptcy.  Also,  terms  for  holding  courts  throughout  the 
United  States  and  Territories  for  the  year  commencing  Decem- 
ber I,  1876.  To  which  is  added  a  list  of  prominent  Banks  and 
Bankers  throughout  the  United  States.  J.  H.  Hubbell,  Editor 
and  Compiler.  New  York:  J.  H.  Hubbell  &  Co.  1877. 
Scarcely  anything,  it  would  seem,  need  be  added  to  such  a  very 
omprehensive  title  page,  and  the  fact  that  the  book  is  now  so  well 
Down,  this  being  the  seventh  annual  volume,  leaves  little  to  be 
lid  in  the  way  of  review. 

The  editor  certainly  has  taken  great  pains  to  acquire  and  compile 
be  mass  of  useful  information  contained  in  its  pages,  and  if  he  has 
illen  short  at  all,  it  is  in  the  accuracy  of  the  information  given. 
ITiis  can  hardly  be  judged  of  in  a  cursory  examination  of  the 
rork,  and  the  detection  of  errors  would  only  prove  the  necessity 
nd  usefulness  of  the  book,  since  each  succeeding  volume  has  been 
teadily  improved  by  the  discovery  and  correction  of  inaccuracies, 
mtii  it  would  seem  that  it  is  as  near  perfect  as  time,  labor,  and  con- 
cientious  care  can  make  it. 

The  names  of  those  who  have  aided  in  perfecting  the  work  are 
sufficient  guaranty  that  it  may  be  relied  on,  so  far  as  the  synopses 
»f  state  laws  are  concerned.  C. 
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VIII.    NOTES. 

We  cannot  refrain  from  ag^in  expressing  the  hope  that  the  vacant  seat  < 
the  Supreme  Bench  may  be  filled  by  a  Southern  appointee.  It  is  a  simple  s 
of  justice  to  the  South,  which  would  be  universally  approved,  outside  of  son 
political  circles.  The  reasons  of  our  preference  for  Chancellor  Cooper  hi^ 
been  somewhat  fully  given,  and  we  forbear  to  press  them  further  now. 

Removal  of  Causes. — The  great  importance  of  this  subject  must  be  on 
excuse  for  the  article  in  this  number,  which  is  the  third  we  have  published  -^i 
the  subject.     The  writer,  beside  an  able  discussion  of  the  duties  of  the  ^t^tJ 
courts,  over  which  the  controversy  rages  fiercely,  has  elucidated  the  meaning 
of  the  words  "suit"  and  "controversy,"  employed  in  the  removal  acts,  more 
fully  than  we  have  seen  elsewhere.     The  importance  of  the  subject,  the  num- 
ber  of  suits  pending  involving  questions  of  removal,  is  attested   by  the  tctt 
large  sale  the  numbers  of  the  Review  containing  these  articles  have  had;  arJ 
especially  the  sale  of  the  article  by  Judge  Dillon,  which  was  republishe^i 
in  pamphlet  form,  the  second  edition  of  which  is  being  rapidly  exbauste^i. 
It  is  the  aim  of  the  Review  to  have  the  short  treatises  it  contains  on  li'-'i 
topics,  and  this  certainly  seems  to  be  a  lively  one. 

"Praise   from   Sir   Hubert!"      The  Irish  Law  Times  of    May  26th 
says :  **  One  of  the  most  practically  useful  of  our  transatlantic  exchanges  is 
the  Central  Law  Journaly  published  and  conducted  by  Seymour  D-  Thomp- 
son (St.  Louis,  Mo.).     It  was  founded  and  formerly  edited  by  Hon.  John  F. 
Dillon;    but   that   able  jurist,  who  still  maintains  his  connection  with  tht 
editorial   staff,  cannot  but  acknowledge   that  within   the   present  year  the 
Journal  has  undergone  such  a  remarkable  change  for  the  better  that  it  is 
difficult  to  recognize  it  as  the  same  serial.     Both  in  form,  matter,  and  manage- 
ment it  now  exhibits  every  excellence  that  should  entitle  it  to  attain  a  worltl- 
wide  circulation,  and  we  have  no  hesitation  in  saying  that  it  reflects  the  highest 
credit  on  the  spirit  and  enterprise  of  leg^l  journalism  in  America."     The  same 
journal  has  also  taken  occasion  to  refer  in  flattering  terms  to  this  REViirn'. 
V^'e  note  this  to  show  that  there  is  a  growing  disposition  among  our  fordgn 
exchanges  to  estimate  the  value  of  periodicals  by  their  contents — not  by  their 
place  of  publication.     Concerning  this  we  expect  to  have  something  to  say 
<^o  a  future  occasion.     The  ability  and  candor  with  which  the  Irish  Ld'>^     I 
Times  is  edited  make  it  one  of  the  most  valued  of  our  exchanges.  ' 

Missouri  Reports  Again. — Since  our  last  issue  the  legislature  of  MJ5- 
•anil  has  passed,  with  some  slight  amendments,  the  act  providing  for  the 
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lication  of  the  Missouri  Reports,  which  we  then  urged  it  to  pass.  It  is. 
of  the  wise  things  the  legislature  did,  and  for  it  the  profession  in  this  state 
feel  inclined  to  overloqk  some  of  its  short-comings.  Although,  as  we 
erstand,  the  act  is  being  anxiously  scrutinized  for  defects  in  the  manner  of 
)as>age,  we  trust  it  will  stand  the  "test  of  scrutiny,  of  talents  (!),  and  of 
c."  If  it  does  (and  we  believe  it  will),  the  profession  in  this  state  may 
:  insured  that  the  Reports  will  conform  to  the  Fortieth  Iowa  Reports  in 
Aanical  execution,  for  the  reason  that  there  are  parties  in  St.  Louis  whose 
iinjtions  and  pecuniary  interest  demand  it.  We  have  been  long  enough 
Traced  by  the  wretched  mechanical  execution  of  the  Missouri  Reports,  and 
sc  parties  to  whom  the  contract  shall  be  awarded  are  disposed  to  evade  the 
ic  letter  of  the  law,  and  to  force  upon  the  state  and  the  profession  inferior 
iks  because,  forsooth,  "the  state  pays,"  and  " what  is  everybody's  busi- 
s  is  nobody's  business,"  they  will  find  that  in  this  particular  instance  it  is 
icbody's  business;  and  that  from  no  sentimental  reasons — though  senti- 
ttal  reasons  there  are — but  from  reasons  that  appeal  to  the  "  pocket."  We 
this  much  in  the  hope  that  "an  ounce  of  prevention  "  may  be  "worth  a 
rad  of  cure"  in  the  present  instance. 

Vc  beg  to  apologize  to  our  readers  outside  of  Missouri  for  so  often 
tning  to  the  subject,  but  this  matter  is  a  "damned  spot"  on  the  fair  fame 
the  publishing  interests  of  St.  Louis  that  will  not  "out"  at  a  gentle  bid- 
g.  We  hope  that  no  one  will  be  compelled  to  resort  to  soap  and  sand,  or 
I  more  caustic  remedy,  to  erase  it. 

Bli'E  Laws  of  Connecticut. — Whoever  feels  anger  in  his  heart  against 
%  England  finds  always  ready  to  his  hand  two  crushing  charges  against 
r.  Verities  the  smallness  of  her  territory  :  these  are  that  witches  were  burned 
^\tm,  and  that  the  Blue  Laws  of  Connecticut  forbade  a  man  to  kiss  his 
le  on  Sunday.  The  first  of  these  allegations  may  be  left  to  Dr.  Palfrey, 
••  Upham,  and  Mr.  Poole  ;  to  the  second  it  may  be  hoped  that  Mr.  Trum- 
U  has  now  given  the  coup  de  grQce,  The  volume  edited  by  him  [The 
le  Laws  of  Connecticut,  etc.  Hartford  :  American  Publishing  Company. 
]\  contains  the  early  codes  of  Connecticut  and  New  Haven,  together  with 
Kellaneous  laws,  orders,  and  judgments  of  both  colonies,  the  whole  occupy- 
;  350  pages.  The  first  of  these  is  the  Connecticut  constitution  of  1638-9, 
ich  has  been  called  "the  first  properly  American  constitution,"  the  instru- 
ct by  which  the  three  towns  of  Hartford,  Windsor,  and  Wethersfield — 
iich  ^ere,  if  we  are  not  mistaken,  original  independent  political  bodies — 
Tuei  a  permanent  union.  The  first  fifty  pages  contain  an  introduction  in  two 
Dtral  parts:  first,  a  statement  of  the  popular  beliefs,  legislation,  and  judi- 
J  proceedings,  especially  of  England,  out  of  which  this  blue  legislation 
tw;  second,  a  history  of  the  several  blue.Iaw  falsifications,  especially  that 
Mr.  Peters,  a  native  of  Connecticut,  who  published  in  1781  a  mendacious 
d  kbusive  history  of  Connecticut,  from  which  are  derived  most  of  the 
»&rd  fabrications  which  pass  as  the  Blue  Laws  of  Connecticut.  These  for- 
rie*  of  Peters  occupy  only  eight  pages,  and  are,  on  the  whole,  less  gross 
m  we  had   supposed.      For   Mr.  Trumbull's  controversial  purposes — to- 
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show  the  parallelism  of  Connecticut  legislation  with  that  of  other  corainz: 
ties — we  have,  in  notes  and  at  the  end  of  the  volume,  copious  extracts  fr- 
laws  and  judgments  of  New  York,  Virginia,  Massachusetts,  and  Engrsj* 
many  of  them  quite  as  offensively  Puritan — even  those  of  Virginia — ;»>  *i 
genuine  laws  of  Connecticut.  For  instance,  the  i6th  of  Peters'  laws  rea-'j 
**  No  priest  shall  abide  in  the  Dominion ;  he  shall  be  banished,  and  sc^ 
death  on  his  return.  Priests  may  be  seized  by  any  one  without  a  warmt 
Afoot-note  (p.  303)  says:  "There  was  nothing  like  this  in  the  code,  "^ 
New  York  had  such  a  law,  and  Virginia  forbade  any  popish  priest  to  rc-ni 
in  the  province  more  than  five  days  after  notice,  and  subjected  every  p  >:•:' 
'recusant'  to  a  heavy  fine  on  conviction."  Again,  we  find  in  Virginia  " 
321),  for  blasphemy  or  unlawful  oaths,  on  the  second  ofience,  **  to  hi^c 
bodkin  thrust  through  his  tongue;"  for  the  third  offence,  death.  Ani  I 
1623-4  (p.  324) :  "  Whoever  shall  absent  himself  from  divine  scnicc  ti 
Sunday,  without  an  allowable  excuse,  shall  forfeit  a  pound  of  tobacco,  n 
he  that  absenteth  himself  a  month  shall  forfeit  fifty  pounds  of  tobacc.. 
The  fact  is,  the  genuine  Puritanical  legislation  of  New  England  was  the  -a 
growth  of  the  spirit  of  the  age ;  it  was  here  more  consistent  and  ihoroi'J 
and  of  longer  continuance,  than  elsewhere,  but,  after  all,  not  materiallj  .il'H 
^nt  in  character. —  The  Nation, 

For  the  Consideration  of  Whom  It  May  Concern. — The  appa'lj 
loss  of  life  at  the  burning  of  the  Brooklyn  Theatre,  and  recently  at  the  S»^t] 
em  Hotel  fire  in  St.  Louis,  and  the  destruction  of  several  places  of  amusc'-j". 
•elsewhere,  happily  unattended  with  loss  of  life,  has  called  public  attention  *!)  \ 
unusual  degree  to  the  condition  of  buildings  devoted  to  public  enlertaJrnr!^ 
Interest  in  the  matter  is,  however,  rapidly  dying  out,  greatly  to  the  reUcf.  J 
doubt  not,  of  many  theatre  managers;  we  do  not  look  for  a  reiivoi  ..fi 
until  some  hundreds  of  persons  are  roasted  or  trampled  to  death  in  one  of  il 
many  "man-traps,"  in  various  parts  of  the  country,  that  are  nightly  cro«*  J 
with  people.  In  view  of  the  certainty  that  the  calamity  will  happen,  it  i»«  cl 
be  of  interest  to  foresee  when  and  where  it  will  take  place.  As  that  po>ir  "s 
knowledge  is  denied  us,  the  best  we  can  do  is  to  approximate  it  os  ** 
doctrine  of  chances.  Basing  our  conclusion  on  a  somewhat  extcr«:c 
acquaintance  with  theatres  in  various  parts  of  the  country,  we  are  boar :  ; 
say  that,  if  we  were  to  lay  a  wager  on  the  locality  of  the  next  holociu>:  * 
should  take  **St.  Louis  even  against  the  field."  We  furthermore  believe  n^ 
unless  some  radical  changes  in  the  means  of  exit  are  made  in  at  least  r«  -  < 
our  places  of  amusement — the  Olympic  Theatre  and  the  Mercantile  Lir-zj 
Hall — the  loss  of  life  will  be  three  times  as  great  as  at  the  Brooklyn  caUrcir 
terrible  as  that  was ;  and  as  the  excellent  class  of  the  entertainments  at  th'^ 
places  draws  thither  the  elite  of  the  city,  the  loss  of  lives  will  be  among  tba 
and  not  among  those  who  patronize  the  variety  shows.  When  the  calaiT'l 
shall  have  befallen  us — which,  unless  measures  are  taken  to  prevent  1:.  : 
almost  certain  to  happen  before  1890 — measures  will  be  taken  to  prs^a 
further  like  calamities.  The  horse  having  been  stolen,  the  stable  door  w:.'  ^ 
fastened.     We  are  tempted  to  give  reasons  for  fixing  the   year  at  i^.  < 
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it,  and  to  demonstrate  syllogistically,  on  the  doctrine  of  chancesi  that  it 
it  happen  before  that  time.  But  we  have  referred  to  the  matter  only  to 
attention  to  the  large  number  of  laws  for  the  regulation  of  public  build- 
{  which  have  recently  been  enacted,  and  to  the  probable  attitude  of  the 
rts  toward  them,  should  their  enforcement  be  resisted. 

0  far  as  we  have  observed,  every  state  legislature  that  has  been  in  session 
.e  December  last  has  devoted  attention  to  the  subject,  and  many  useful 
5  have  been  passed.  It  would  be  tedious,  and  without  the  present  purpose, 
peak  of  them  in  detail.  The  points  to  be  noticed  are  that  we  have  many 
'  laws  for  the  regulation  of  public  buildings;  that  they  apply  to  public 
iliDgs  that  were  in  existence  before  the  laws  were  passed,  and  that  their 
>rcement  will  require  extensive  alterations  in  many  of  them.  It  is  not 
bable  that  any  manager  will  refuse  to  conform  to  reasonable  regulations, 
equired  so  to  do  by  the  proper  official,  because  it  would  doubtless  cause 

1  a  loss  of  patronage  to  an  amount  many  times  the  cost  of  the  required 
•rovement.  But  if  resistance  should  be  made  in  any  case,  it  seems  to  us  . 
t  ihe  recent  decision  of  the  Supreme  Court  of  the  United  States  in  the 
lager  cases  leaves  no  room  for  courts  to  refuse  to  enforce  any  reasonable 
i:  for  if  the  courts  sustain  the  validity  of  laws  regulating  public  buildings  . 
lia  elevators)  where  the  convenience  only  of  the  public  is  concerned, 
:rihri  must  they  sustain  laws  which  concern  the  public  safety.  The 
olirions  for  the  elevators  were  enforced  a  long  time  after  their  erection  and 
npadoD,  just  as  the  regulations  for  public  buildings  are  to  be  enforced  after 
ir  ertrction.  We  quote  a  single  paragraph  from  the  opinion  of  the  court, 
delivered  by  Chief  Justice  Waite — it  bears  so  directly  on  the  point  under 
&(denition:   "When  one  devotes  his  property  to  a  use  in  which  the  public 

an  interest,  he  in  effect  grants  to  the  public  an  interest  in  that  use,  and 
ii  submit  to  be  controlled  by  the  public,  for  the  common  good,  to  the 
cat  of  the  interest  he  has  thus  created.  He  may  withdraw  his  grant  by 
cuntiauing  the  use,  but  so  long  as  he  maintains  the  use  he  must  submit  to 
conirol."  The  full  opinion  may  be  found  in  4  C.  L.  J.  250. 
Vc  are  glad  to  know  that  these  calamities  have  borne  some  substantial 
It  Uiidcs  acts  of  the  legislatures.  Two  theatres,  at  least,  in  Boston  have 
n  rtrmodelled,  at  very  large  expense,  at  the  request  of  the  proper  official, 
I  all  other  public  halls  have  been  thoroughly  inspected  and  pronounced 
t.  We  presume  other  cities  have  been  more  or  less  benefited  ;  but  if  any 
arations  have  been  made  in  the  St.  Louis  theatres,  we  have  not  yet  been 
c  to  diM:em  them. 

\  nice  question  of  law  has  been  suggested  by  the  course  of  many  theatre 
aagcrs  since  the  Brooklyn  tragedy — that  is,  how  far  have  they  rendered 
niidves  criminally  liable  by  their  attempts  to  deceive  the  public?  We 
c  the  case  of  the  managers  of  the  Olympic  Theatre  in  this  city  as  an 
anple,  not  because  they  used  greater  efforts  to  deceive  the  public  than 
iCTi,  but  because  we  have  watched  their  course  with  some  interest,  are 
;ni2ant  of  the  facts  whereof  we  wish  to  speak,  and  because  a  calamity  by  fire 
panic  would  have  more  disastrous  consequences  there  than  at  any  other  place 
know.    The  building  is  notoriously  unsafe.     The  terms  usually  employed 
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in  its  description  arc  "man-trap  "  or  ** fire-trap.*'  We  have  repeatedly  bar 
strangers  remark  upon  its  manifest  unsafety  immediately  on  enterin;;  I 
for  a  performance.  We  know  men  in  this  city  who  have  sworn  that  ntriife* 
they  nor  their  families  shall  enter  it  until  changes  have  been  made.  It  is  2 
outrage  to  ask  the  public  to  enter  it.  It  would  be  a  pleasure  to  demonstrat- 
did  space  permit,  that  if  one  person  in  fifty  of  a  crowded  audience  escaptti  j 
case  of  fire  it  would  be  a  larger  percentage  than  could  reasonably  be  annq 
pated.  The  means  of  exit  are  entirely  inadequate.  Now,  immediately  ij:( 
the  Brooklyn  disaster  the  management  used  every  effort  to  induce  the  public  t 
believe  that  new  and  ample  means  of  exit  were  being  made,  and  the  builii!] 
rendered  entirely  safe.  Advertisements  to  that  effect  were  circulated  [-u 
fusely  and  inserted  in  the  daily  papers.  Every  means  seem  to  have  btt 
resorted  to  to  advise  the  public  of  the  enormous  expense  the  managers  wd 
incurring,  which  are  used  to  inform  the  public  of  any  fact  which  it  i>  U 
their  (the  managers')  pecuniary  advantage  that  the  public  should  know.  No'i 
if  all,  or  any  considerable  portion,  of  the  promised  changes  have  been  mai 
there  should  be  some  visible  evidence  of  it.  With  a  view  to  ascertaining  »Ju 
has  been  done,  we  have  examined  the  theatre  with  some  care,  both  fr-j; 
without,  and  within  so  far  as  possible  without  going  behind  the  scenes,  iq 
we  are  firmly  convinced  that  not  a  dollar  has  been  expended  on  the  buil  -d 
to  ensure  the  safety  of  its  audiences  in  case  of  a  fire. 

To  invoke  the  aid  of  the  criminal  law  to  prevent  a  person  from  doint:  '.h 
which,  done  with  no  malicious  intent,  the  happening  of  a  probable  excnt  *i 
render  him  criminally  liable  for  the  doing,  would  indeed  evoke  some  nice  ai 
unusual  questions  of  law.  We  expected  to  have  published  in  this  number  < 
the  Review  an  article  on  the  criminal  law,  a  part  of  which  would  have  iouch< 
directly  on  the  subject.  The  consideration  of  the  topic  is  beset  vith  difficulric 
not  the  least  of  which  is  the  fewness  of  the  adjudged  cases.  This  paucity  \ 
cases  is  scarcely  to  be  wondered  at,  since  they  would  hardly  arise  cicq 
through  the  action  of  some  official,  zealous  to  perform  his  whole  duty  rejran 
less  of  consequences,  or  through  the  interference  of  some  public-spinu 
individual,  anxious  to  achieve  a  broken  head  or  a  depleted  purse,  and  ridi-.x 
for  his  pains.  Speaking  generally,  it  would  seem  that  if  the  law  can  inicV 
to  prevent  an  intended  theft,  for  instance,  it  can  interfere  to  prevent  «^li 
negligence  which  the  happening  of  a  probable  event  will  convert  into 
crime  inexpressibly  wicked,  involving  the  loss  of  the  lives  of  hundred?  < 
persons.  And  we  believe  the  criminal  law  can  be  made  to  reach  a  per-^^ 
who,  for  pecuniary  gain,  with  a  knowledge  of  the  danger  to  which  per^ni 
are  thereby  exposed,  makes  false  representations  to  the  public,  and  im pen 
daily  the  lives  of  a  thousand  individuals. 

We  appreciate  the  fact  that  the  business  of  amusing  the  public  is  ».tc 
very  peculiar  character,  requiring  for  its  successful  prosecution  very  grc 
audacity.  We  do  not  specially  object  to  advertisements  that  are  rather  n  • 
extravagant  than  a  strict  adherence  to  facts  would  justify.  We  confess 
feeling  amusement,  rather  than  anger,  at  being  outrageously  swindled  by  nr 
out  of  ten  elaborately  advertised  performances ;  but  we  do  object  most  vii:*? 
ously  to  being  a/so  deceived  in  respect  to  our  personal  safety;  and  we  ctk 
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tt  the  half-formed  purpose,  which  we  know  several  gentlemen  entertain,  to 
t  the  courts  for  instructions  as  to  the  duties  of  theatre  managers  toward 
:  public,  will  take  shape  before  the  fall  season  begins,  unless  the  man- 
ers  of  the  Olympic  Theatre  shall  take  the  present  time,  when  the  theatre  is 
>sed,  to  maif  some  of  those  changes  for  the  safety  of  its  patrons  they  so 
iskly  promised  last  winter. 
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IX.     DIGEST  IN  BRIEF  OF  RECENT  CASES 

REPORTED    IN    FULL  IN   THE  LAW   JOURNALS  SINCE    LAST    ISSL'J 
PREPARED   BY  S.    OBERMEYER,    ESQ.,    OF  THE   ST.    LOUIS    BAR. 

[The  object  of  this  department  of  the  Review  is  to  advise  our  subscribers  i 
points  decided  in  the  latest  reported  cases,  and  to  show  where  they  can  obtm 
at  very  small  expense,  full  reports  of  cases  in  which  they  have  an  interest.  Ti 
this  end  the  points  decided  are  briefly  and  pointedly  given,  with  the  abbrevi^ 
tion  and  date  of  the  journal  where  the  case  is  reported  in  full.  The  price  ol 
single  numbers  of  each  journal  is  also  given,  which,  remitted  to  the  addreej 
given,  will  secure  a  copy  of  any  desired  issue.] 

NAME.  ABBREVIATION.  ADDKE8S.  PUBLISHEO.         PRICE. 

Albany  Law  Journal.  Alb.  L.  J.  Albany,  N.  Y.  Weekly.  15  c«*iif  •• 

American  Law  Record.  Am.  L.  Rec.  Cincinnati,  O.  Monthly.  50  cei.;-. 

American  Law  Register.  Am.  L.  Reg.  Philadelphia,  Pa.  Monthly.  50  cent-. 

Central  Law  Journal.  C.  L.  J.  St.  Louis,  Mo.  Weekly.  50  rem*. 

Chicago  Legal  News.  C.  L.  N.  Chicago,  111.  Weeklv.  10  vcnt-^ 

''"Kl",ri^t?rBep"'?tH':1  ^'- »•  «•  KewTork.  Scmi-montUv.  SO  c«.. 

Weekly  Notes  of  Cases.        W.  N.  C.  Philadelphia,  Pa,  Weekly.  30  ceot.-. 

Action. — Given  by  statute  for  injuries  resulting  in  death,  not  transitonr.— 
McCarthy  v.  Chicago,  etc.,  R.  W.  Co.,  Sup.  Ct.  Kas.,  C.  L.  J.,  May  18,  p.  46.x 

Admiralty. — The  law  relating  to  common  carriers  has  no  application  to  duij 
of  a  tug  in  towing  a  vessel ;  Only  reasonable  care  and  skill  required ;  Tug  i* 
bound  to  know  channel  about  its  home-port;  Tug  held  liable  for  failure  to 
exercise  reasonable  skill  and  care  under  the  circumstances. — Thomnsoo  r. 
Bliss,  U.  S.  Cir.  Ct,  E.  D.  Wis.,  C.  L.  N.,  Apr.  7,  p.  288. 

Jurisdiction ;  Liability  of  consignee  for  damages  in  the  nature  of  demur- 
rage.—Sheppard  v.  Philadelphia,  etc.,  Co.,  U.  S. T)is.  Ct.,  K.  D.  Pa.,  W.  >'• 
C,  Apr.  26,  p.  565. 

Lien  for  towage  sustained,  although  libellants  had  taken  a  note  for  th<»/r 

work,  which  was  transferred  to  a  bank,  not  paid  at  maturity,  and  taken  up 
by  libellants,  and  although  vessel  had,  in  the  meantime,  been  conveyed  bv 

Sarties  for  whom  towage  was  done  to  the  claimant. — Starke  v.  ^choowr 
fapoleon,  Bilo,  claimant,  U.  S.  Dis.  Ct.,  E.  D.  Wis.,  C.  L.  N.,  May  12,  p.  2^- 

Aj)VSRsb  Possession. — Agreement  as  to  boundary  line ;  Twenty  years'  pos- 
session.— McNamara  v.  Seaton,  Sup.  Ct.  DL,  C.  L.  N.,  May  19,  p.  296. 

Arbitration. — ^Agreement  for  reference ;  Comnromise  agreement ;  Mutual 
performance;  Accord  and  satisfaction. — Weicnart  v.  Hook,  Sup.  CtP^f 
W.  N.  C,  Apr.  5,  p.  488. 

Arrest.— Of  a  party  from  Chicago  in  Canada ;  Affidavit  to  hold  to  bail ;  Whit 
sufficient  for  affidavit  to  state;  Application  for  dischai^  from  arrest 
refused. — ^Rogers  v.  Cutting,  Queen's  Bench  (Ont.»  Can.),  C.  L.  N.,  Apr. 
21,  p.  256. 


Digitized  by  VjjOOQIC 


DIGEST  OF  RECENT  CASES.  329 

TACHMEST. — ^A^iast  fund  in  court;  Effect  of  service  on  executors  as 
c^misheos;  Order  of  orphans*  court  retaining  fund  until  determination 
of  Attachment  in  common  pleas;  Interlocutory  and  not  final;  Errors  and 
sppwls;  Practice. — Valentine's  Appeal,  Poulson's  Estate,  Sup.  Ct  Pa., 
W:>f,a,MaT.  29,  p.  471. 

—  Statute  as  to  what  term  of  court  attachment  writs  are  returnable,  con- 
strued. Held^  that  all  vnrits,  whether  issued  more  or  less  than  ten  days 
1*1' -re  a  certain  term,  against  the  same  person  and  the  same  property,  were 
p^>perly  so  made  returnable,  and  were  to  share  proceeds  of  attachment 
pro  nia. — Mechanics'  Savings  Institution  v.  Givens,  Sup.  Ct.  111.,  C.  L,  N., 
Sbr.  31,  p.  226. 

—  The  jurisdiction  of  a  state  court,  in  cases  of  attachment,  is  not  ousted  by 
rrr<c»eedines  in  bankruptcy,  unless  properly  pleaded  in  the  state  court. — 
Hiber  V.  Xiaubei^,  St.  Louis  Ct.  App.,  C.  lu  J.,  Apr.  13,  p.  842. 

—  Foreign;  Service  of  writ;  Bail  for  release  of  property  attached;  Not 
di'M»lved  by  entry  of  bail  in  error;  Nor  by  subsequent  seizure  of  property 
jpder  an  execution,  if  such  execution  is  set  aside  by  the  court ;  Affidavit 
of  defence  law ;  Reco^izance  of  bail  for  release  of  property  in  foreign 
sttafhment  a  sufficient  instrument  within  the  act. — Selser  v.  Dialogue,  Sup. 
a  Pa.,  W.  N.  a.  May  3,  p.  10. 

ATTOB.>rcY  ASTD  CLIENT. — An  attomcy  employed  by  a  person  to  examine  the 
title  of  premises,  upon  which  a  mortgage  is  to  be  made  as  security  for  a 
1- an,  is  not  necessarily  the  agent  of  the  person  employing  him  to  receive 
rr^oney  from  the  borrower  to  pay  off  prior  liens  and  encumbrances;  Con- 
dictive  notice  to  the  principal  of  liens  discovered  by  his  attorney,  and  its 
trfecl.— Joseph  thai  ▼.  Heyraan  (with  note).  Sup.  CU  N.  Y,,  C.  L.  J.,  Apr. 
•X  p.  368. 

BuLMiWT. — ^Negligence;  Common  Carriers;  Liability  of,  for  loss  of  passen- 
zj-Ts  baggage";  Act  Apr.  11,  1867  (Purd.  Dig.  1228) ;  Lex  loci  contractus  ; 
foreign  cornoration  ;  Contract  for  transportation  of  passenger's  baggjage  to 
bepeiformea  in  another  state;  By  common  law,  passenger  not  required  to 
«taie  value  of  his  baggage  unless  requested  to  do  so. — Brown  v.  Camden,  etc.. 
R.  R.  Co.,  Sup.  Ct.  Pa.,  W.  N.  C,  May  10,  p.  21. 

B.i.vKDfo.— National  Banks;  Persons  who  hold  stock  of  same  in  pledge  are, 
a^loQg  as  they  hold  stock  in  pledge,  responsible  to  creditors  of  the  bank  in 
proportion  to  the  amount  so  held ;  But  a  sale  of  the  stock,  under  an  au- 
ibority  conferred  by  the  terms  of  the  pledge,  is  not  obnoxious  to  the  charge 
'»f  hav\i\g  been  done  in  fraud  of  creditors,  although  its  leading  object  may 
have  been,  on  the  part  of  pledgee,  to  avoid  liability  as  a  stockholder,  under  the 
twelfth  section  of  National  Banking  Act. — Magruder  v.  Colston,  Ct.  App. 
Md.,  Alb.  L.  J.,  May  19,  p.  389.      *  ^ 

' — The  payee  of  a  check,  which  has  not  been  accepted  by  the  bank  on 
which  it  is  drawn,  cannot  maintain  an  action  upon  it  against  tlie  bank.  Pay- 
aenl  to  a  stranger,  upon  an  unauthorized  endorsement,  does  not  operate  as 
wi  acceptance  of  the  check  so  as  to  authorize  an  action  by  the  real  owner  to 
^^er  its  amount  as  upon  an  accepted  check. — First  National  Bank  v. 
Whitman,  Sup.  Ct.  U.  S.,  Alb.  L.  J.,  May  19,  p.  392. 

Baxkruptct. — A  composition  under  section  17  of  the  bankrupt  act  (R.  8.> 
«ic.5\08  a)  only  exonerates  the  bankrupt,  and  does  not  discharge  his  coobligors 
^•r  sureties.— Mason  &  Hamlin  Organ  Co.  v.  Bancroft  (with  note).  Sup.  Ct. 
>.  v.,  C.  L.  J.,  Mar,  80,  p.  296. 

■ —  A  bin  of  review,  praying  that  a  decree  in  bankruptcy  be  reviewed,  is  not 
a«"i/ within  sec.  2057  of  Rev.  Stat.  U.  S.,  a 


and  the  limitation  of  two  years, 
pply  to  such  proceeding 
S.  Dis.  Ct,  N.  b.  Ohio,  Am.  L.  Rec,  Apr.,  p.  630. 


V^scrihed  by  the  said  section,  does  not  apply  to  such  proceeding. — Wilt 
'.  Stickney,  U  S.  Dis.  Ct,  N.  D.  Ohio,  Am.  L.  Re<      ' 


~  Bankrupt  Act  has  not  suspended  the  right  to  make  an  assignment  for 
^tftlol  creditors,  provided  it  be  without  prefe: 


preferences,  and  made  without 
10 
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intent  to  defraud  creditors ;  Under  chap.  848,  Laws  1860  (N.  T.),  the  cmis 
sion  of  assignee  to  execute  and  file  a  bond  does  not,  per  se,  inTalidaw  tJs 
assignment— Von  Hein  v.  Elkus,  Sup.  Ct.  N,  Y.,  N.  B.  K,  Apr.  2,  p.  IW. 

A  broker  who  has  advanced  money  for  the  differences  on  an  option  <x^. 

tract  in  wheat  cannot  prove  his  claim  for  the  amount  advanced  a£:si!:! 
estate  of  bankrupt.— In  the  matter  of  Green,  U.  S.  Dis.  Ct.,  W.  D.  Wiv. } 
B.  R.,  Apr.  2,  p.  198. 

If  a  bankrupt,  under  the  laws  of  Texas,  acquires  a  right  to  a  rural  bo!:^ 

stead,  the  subsequent  extension  of  the  limits  of  a  city,  so  as  to  embraci: 
part  thereof,  does  not  affect  his  right. — In  re  Young,  U.  S.  Dia.  Ct.,  W.  I 
Tex.,  N.  B.  R.,  Apr.  2,  p.  206.  ^ 

A  bankrupt  must  apply  for  his  dischar^  before  the  fio&l  dispositios  < 

the  administration  of  the  estate. — In  re  Brightman  et  al.,  U.  S.  Cir.  Ct., ) 
D.  N.  Y.,  N.  B.  R.,  Apr.  2,  p.  218. 

The  state  has  no  priority  over  other  creditors  to  funds  ^bich  had  bw 

deposited  b]^  a  warden  of  the  state  penitentiary  in  his  name,  as  vtrk 
("M.  N.  Smith,  warden"),  in  a  bank,  the  court  holding  that  by  statute  I 
and  the  securities  on  his  official  bond  were  individually  nable  to  the  state  f« 
the  amount,  although  the  bank  failed  immediately  after  said  deposit  hjYb 
as  warden,  and  although  he  kept  two  separate  accounts  at  the  bafik.i-t 
being  his  private  account,  and  the  other  his  account  as  warden. — In  n  T> 
Com  Exchance  Bank,  U.  S.  Cir.  Ct.,  E.  D,  Wis.,  N.  B.  R.,  Apr.  2,  p.  f  1- 
«.  c,  C.  L.  N.,  Apr.  21,  p.  264. 

When  an  assignment  for  benefit  of  creditors  is  set  aside  at  suit  oftmp^ 

judgment  creditors  who  have  levied  upon  the  property  after  assignment  .: 
before  commencement  of  proceedings  in  bankruptcy,  have  no  priority  c>* 
assignee,  whose  title  in  such  case  relates  back  to  time  of  trsLnsfer.-^/^i 
Biesenthal  et  al.,  U.  S.  Cir.  Ct.,  N.  D.  N.  Y.,  N.  B.  R.,  Apr.  2,  p.  22s, 

A  creditor  cannot  compel  partners  to  petition  for  the  adjudication  of  tl* 

alleged  copartners;  Nor  can  any  man  lawfully  be  called  upon  lo  eV- 
cause  why  ne  shall  not  go  himself,  or  put  anybody  else,  into  banlruptcs.—i 
re  Harbaugh  et  al.,  U.  S.  Dis.  Ct.,  W.  D.  Pa.,  N.  B.  R,  Apr.  2,  p.  246. 

Fees  of  registers  are  governed  by  General  Order  No.  SO,  promu.cavj 

April  12,  1876,  although  the  services  were  rendered  before  its  adoptiuii.' 
In  re  Carstens,  U.  S.  Cir.  Ct,  S.  D.  N.  Y.,  N.  B.  R.,  Apr.  2,  p.  2.5a 

In  involuntary  proceedings  against  a  separate  partner,  creditors  of  W 

partnership  must  be  counted  in  computing  the  legjal  quorum  of  petiti«^ij 
creditors;  Keouisite  proportion  of  creditors  who  must  De  loined ;  Claim  il 
creditor  on  a  Dond,  the  sureties  on  which  have  been  indemDlfied  by  la'^ 
gage,  is  not  a  secured  claim,  and  should  be  counted ;  Register  in  his  repel 
should  return  lists  of  claims  counted  and  rejected. — In  rt  Lloyd,  U.  S.  iN 
Ct.,  W.  D.  Pa.,  N.  B.  R.,  Apr.  2,  p.  267. 

Rights  and  duties  of  assignee,  as  agent  of  creditors,  in  the  recoverr  | 

property  belonging  to  estate,  explained;  In  suit  by  creditors  of  one  who  m 
fraudulently  assigned  property  to  bankrupt,  to  recover  the  proceeds  tbc-rij 
from  the  ijssignee,  held  tnat  creditors  of  bankrupt  had  superior  equiise* 
same ;  But  such  suit  is  not  barred  by  the  two  years'  limitation  prescribe! 
Bankrupt  Act,  where  the  grounds  stated  in  avoidance  of  the  bar  appiv 
the  assignee  as  concealing  the  alleged  fraud ;  An  assignee  of  demands  I 
existence  at  time  of  fraudulent  transfer,  is  entitled  to  the  sanae  rights  tbj 
his  assignor  would  have  had  if  no  assignment  had  been  made. — ^Aiken  i 
Edrington,  U.  S.  Cir.  Ct.,  S.  D.  Miss.,  N.  B.  R.,  Apr.  2,  p.  271. 

A  bankrupt  may  maintain  an  action,  in  his  own  name,  upon  a  ch^**'  I 

action  assigned  to  him  as  part  of  his  exempt  property ;  A  new  promise  \ 
repel  the  bar  of  an  adjudication  need  not  be  in  writing. — ^Henly  v.  Lai^i^l 
Sup.  Ct.  N.  C,  N.  B.  R.,  Apr.  2,  p.  280. 
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—  An  order  by  a  state  court,  in  supplementary  proceedings,  founded  on  a 
judgment  obtained  after  the  petition  in  bankruptcy  was  filed,  does  not  pro- 
tect a  third  party  from  demand,  by  an  assignee,  for  moneys  belonging  to  the 
bankrupt  estnte.  Morris  v.  First  National  Bank,  Ct.  App.  N.  Y.,  N.  B.  R, 
Apr.  2,  p.  281. 

>-  An  objection  that  an  assignment,  by  a  bank,  under  the  laws  of  Pennsyl- 
v&cia,  is  invalid  against  Bankrupt  Act,  can  only  be  raised  by  creditors  of 
ibe  bank;  It  cannot  be  set  up  as  a  defence  to  a  suit  brought  by  the  assignees. 
— Shryock  v.  Bashore,  Sup.  Ct.  Pa.,  N.  B.  R,,  Apr.  2,  p.  283. 

—  The  crime  defined  in  sub.  6,  sec.  5132  of  Rev.  Stat.  U.  S.,  in  the  wilful  and 
fraudulent  omission  by  a  debtor  of  property  from  his  inventory,  is  not  an 
iAfatftCfua  crime,  within  the  meaning  of  that  term  at  common  law,  and  as 
xiied  ioUie  fifth  amendment  to  the  constitution,  and,  therefore,  a  party  com- 
mittioc;  it  may  be  prosecuted  by  information,  in  accordance  witn  the  com- 
mon law  procedure. — United  States  v.  Block,  U.  S.  Dis.  Ct.,  D.  Oreg.,  C.  L. 
N.,  Apr.  7,  p.  234;  s.  c,  N.  B.  R.,  Apr.  15,  p.  326. 

—  The  federal  courts  have  exclusive  jurisdiction  in  actions  brought  by  as- 
signee to  recover  value  of  ^oods  fraudulently  transferred  by  the  bankrupt ; 
St&te  courts  will  follow  decision  of  bankrupt  court  annulling  a  sale  of  goods, 
but  state  courts  cannot  of  themselves  annul  a  sale,  valid  under  the  laws  of  the 
state  where  it  was  made,  because  fraudulent  under  the  bankrupt  law. — Brom- 
ley v.  Goodrich,  Sup.  Ct  Wis.,  N.  B.  R.,  Apr.  15,  p.  289. 

—  A  partnership  is  dissolved  by  one  of  the  partners  being  adjudicated  a 
btnkrupt ;  In  ^orth  Carolina  the  statute  of  limitations  begins  to  run  against 
1  purchaser  of  a  chose  in  action  at  the  assignee's  sale  from  the  date  cf  the 
adjudication,  and  this  although  the  bankrupt  himself  is  the  purchaser. — 
B:ackwell  v.  Claywell,  Sup.  CL  N.  C,  N.  B.  R.,  Apr.  15,  p.  300. 

—  Claim  of  sheriff  for  fees  and  expenses  in  attachment  proceedings,  begun 
within  four  months  prior  to  proceeaings  in  bankruptcy,  will  not,  as  a  general 
rule,  be  allowed.  But  where  it  is  conceded  that  tne  attachment  conserved 
the  property  and  benefited  the  general  creditors,  the  court  will  allow  such 
chim.— /n  re  Jenks,  U.  S.  Dis.  Ct,  D.  Minn.,  N.  B.  R.,  Apr.  16,  p.  801. 

—  Limitation  within  which  a  preference  may  be  set  aside ;  Where  a  party 
vho  Toluntarily  restores  to  assignee  a  preference  received,  and  where  there 
ii  no  actual,  but  only  a  constructive  fraud,  will  be  allowed  to  share  pro  rata 
with  the  other  creditors, — In  re  Schoenenberger,  U.  S.  Dis.  Ct,  S.  D.  Ohio, 
N.  B.  R.,  Apr.  15,  p.  305. 

—  Attachment  issued  within  four  months  before  commencement  of  proceed- 
100:8  in  bankruptcy  will,  upon  notice  and  motion,  be  dissolved  by  the  state 
Court  although  a  judgment  has  been  entered,  and  the  proceeds  of  a  sale  of 
the  attached  property  paid  over  to  the  plaintiff  by  tiie  sheriff,  under  an 
execution. — ^Dickerson  v.  Spaulding,  Sup.  Ct  N.  Y.,  N.  B.  R.,  Apr.  15,  p. 

—  A  discharge  of  a  judgment  debtor,  before  the  affirmance  of  the  iudgment 
on  appeal,  does  not  release  the  sureties  on*  the  appeal  bond. — ^iCnapp  v. 
Audereon,  Sup.  Ct^.  Y.,  K.  B.  R.,  Apr.  16,  p.  316. 

—  A  mortgage  upon  real  estate,  executed  immediately  before  commence- 
ment of  proceedings  in  bankruptcy,  in  pursuance  of  a  parol  agreement 
made  long  before  that  time,  is  not  a  preference,  and  is  valid  as  against  the 
assignee ;  Such  agreement,  executed  by  a  mortgage  to  a  guardian,  inures  to 
the^benefit  of  the  infant,  and,  until  avoided  by  infant  on  coming  of  age,  is 
▼alid  as  against  the  assignee. — ^Burdick  v.  Jackson,  Sup.  Ct  N.  T.,  N.  B.  R., 
Apr.  15,  p.  318. 

—  Creditor  omitUng  to  show,  when  he  makes  proof  of  claim,  that  bankrupt 
has  an  unsatisfied  claim  against  him,  cannot,  when  sued  by  assignee,  make  use 
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of  claim  proved  as  a  set-ofT;  A  state  court  has  Jurisdiction  of  an  ftd 
brought  by  assignee  to  collect  a  claim  due  to  the  estate. — ^Russell  t.  0« 
Sup.  Ct.  Mo.,  N.  B.  R.,  Apr.  15,  p.  822. 

Where  a  claim  originated  in  contract,  although  fraudulently  indare*!. 

prosecuted  in  an  action  sounding  in  damages,  it  continues  to  constitut 
provable  debt,  even  though  the  fraud  must  be  proved  to  entitle  the  plaint 
to  a  recovery ;  Such  an  action  is  within  sec.  6106  of  Rev.  Stat.  V. 
and  cannot  be  prosecuted  to  final  Judgment  until  the  determiDatiac 
debtor's  discharge.—/;*  re  Schwarz,  U.  S.  Cir.  Ct,  S.  D.  N.  Y.,  N.  B.  ] 
Apr.  16,  p.  330. 

Statement  of  the  rule  as  to  liability  of  Joint  estate  of  partnership  u 

separate  estates  of  the  partners ;  A  bankrupt  partner  who  has,  duriru  il 
existence  of  a  bankrupt  firm,  advanced  to  latter,  for  firm  purposes,  moner 
excess  of  his  copartner's  share  in  the  capital  stock,  has  no  claim  against  ti 
separate  estate  of  his  debtor  copartner  until  all  the  joint  creditore  are  ful 
satisfied.— /n  re  McLean  et  al.,  U.  S.  Dis.  Ct.,  D.  Del.,  N.  B.  R,  Apr.  I 
p.  333. 

Procurement  by  debtor  of  entry  of  judgment,  and  execution  thertoc 

Act  of  bankruptcv.— /n  re  A.  Benton  &  Bro.,  U.  S.  Cir.  Ct.,  K.  D.  Pa^  ^ 
N.  C,  Apr.  19,  p.'^MT. 

When  the  giving  a  warrant  of  attomev  will  be  considered  fraudulen 

under  the  bankrupt  law. — In  re  August  Herpich,  bankrupt,  U.  S.  Cir,  t\ 
S.  D.  III.,  C.  L.  N.,  Apr.  21,  p.  253. 

The  bankrupt  had,  prior  to  his  bankruptcy,  made  a  loan,  and  had  delivf  r»J 

to  his  creditor  a  bill  of  sale  of  some  personal  property,  and  received  ftum 
his  creditor  a  writing  in  the  nature  of  a  lease,  whereby  the  debtor  ww 
allowed  to  remain  in  possession  of  the  property.  Neither  of  the  instru- 
ments were  recorded.  Heldj  that  the  whole  transaction  was  fraudulent  a  u» 
other  creditors,  and  that  the  assignee  had  a  right  to  the  propertv  in  q'^-*- 
tion.— //I  re  Thomas  C.  Gurney,  U.  S.  Cir.  Ct,  E.  D.  Wis.,  C.  L.'5..  Apr. 
21,  p.  255. 

Court  of,  has  not  authority  to  order  sale  of  property,  as  a  bankrupt'^ 

where  it  is  in  the  possession  of  another  person  claiming  title ;  Sec  50>>f  ot 
Bankrupt  Act ;  Trespass  against  sheriff  for  seizing  plamtiff 's  property  od 
execution  against  another ;  Delivery  of  property  to  assignee  of  tne  other 
person,  under  order  of  bankruptcy  court,  no  defence.^Stanley  v.  Suthe^ 
land.  Sup.  Ct.  Ind.,  Am.  L.  Reg.,  May,  p.  298. 


Practice;  Federal  Supreme  Court  cannot  review  the  action  of  circuit 

courts  in  the  exercise  of  their  supervisory  jurisdiction  under  the  bsnfcrupt 
law,  as  on  questions  arising  on  proof  of  claims,  but  may  review  all  suits 
brought  under  Revised  Statutes  (sec.  4979),  which  are  no  part  of  bankni}'^? 
proceedings.— Wiswall  v.  Campbell,  Sup.  Ct.  U.  S.,  C.  L.  N.,  May  5,  p.  ^'^• 

Bills  of  Lading. — Negotiability;  Pledge  to  secure  draft;  When  title  t«j 
goods  does  not  pass  to  consignee  until  payment  of  draft ;  Principsl  and 
agent;  Broker;  Right  to  plodije  bill  of  ladmg. — ^Millar  v.  Savings  Aflsocit- 
tion,  Sup.  Ct.  Pa.,  W.  N.  C.,  Apr.  6,  p.  480. 

Bills  and  Notes.— Promissory  notes ;  Liability  of  endorser;  Protest.  «'&« 
not  essential ;  Errors  and  appeals ;  Matters  within  discretion  of  court  belo* 
not  reviewable.— Eby  v.  National,  etc.,  Co.,  Sup.  Ct  Pa.,  W.  N.  C,  Apr. 
5,  p.  487. 

Acceptance  of  bill  of  exchange ;  Fraud  and  misrepresentation,  averment 

of  in  amdavit  of  defence ;  What  particularity  required. — Matthews  t.  Loi>& 
Sup.  Ct  Pa.,  W.  N.  C,  Apr.  12.  p.  612. 

Statute  making  agreements  to  payattomey*8  fees  contained  in  bills  vA 

notes  void,  declared  constitutional ;  When  note  is  within  the  statute;  S^p^^ 
lation  in  note  for  payment  of  expenses  of  collection  upheld;   WhenQO^ 
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wjable  in  gold  coin. — Churchman  v.  Martin.,  Sup.  Ct.  Ind.,  0.  L.  J.,  Apr. 
is*  p.  :J43. 

—  ^^at  f^jeement  for  the  extension  of  time  of  payment,  or  the  payment 
^l  additional  interest,  will  operate  as  a  release  of  the  surety  on  a  note ; 
spoliation.— Burklen  v.  Huff,  Sup.  Ct.  Ind.,  C.  L.  N.,  Apr.  14,  p.  248;  «.  c, 
liii.  L.  Rec.,  May,  p.  666. 

—  Alterfttion  of  a  note  after  its  execution  need  not  prejudice  the  person 
ec^i^ht  to  be  chared  in  order  to  work  his  release ;  Erasure  of  seal ;  Evidence; 
?niltice:  DisUnction  between  spoliation  and  alteration. — Organ  v.  Allison, 
i!up,  Ct  Tenn.,  C.  L.  N.,  Apr.  14,  p.  250. 

~  K^idence  as  to  fraud  in  obtaining  a  draft  by  the  original  holder,  held  to 
(le  inadmissible  as  against  a  bona  fide  holder  for  value,  unless  notice  to  latter 
thereof  could  be  shown ;  Presumption  as  to  title  to  negotiable  instrument — 
O^Viina  ^,  Gilbert,  Sup.  Ct  U.  S.,  Alb.  L.  J.,  Apr.  21,  p.  313. 

—  Negotiable  paper;  Condition  written  on  same  paper  and  fraudulently 
deUched ;  Sucn  removal  is  a  material  alteration,  and  avoids  the  note,  even 
m  ihe  hand  of  a  bona  fide  holder. — Gerrish  v.  Glines  (with  note),  Super.  Ct. 
>'.  fl..  Am.  L.  Reg.,  May,  p.  274. 

—Promissory  notes ;  Collateral  securities ;  Collecting  principal  debt;  Sell- 
b*  collaterals ;  Contracts ;  Unjust  and  unconscionable  bargams. — Dorrill  v. 
Eaton.  Sup.  Ct  Mich.,  Am.  L.  Rec,  May,  p.  669. 

B«  SI.,  Administrators*. — Surety  cannot  defend  in  suit  on  bond  on  the  ground 
thai  he  signed  the  same  on  condition  that  another  person  should  be  obtained 
fe  co-surety,  and  that  the  principal  forged  the  name  of  such  person  as  surety 
^p-^n  the  bond.— State  v.  Baker  (with  note),  Sup.  Ct  Mo.,  C.  L.  J.,  Apr.  27, 

p.  m. 

^''^^tH,  MusiciPAL. — A  municipal  corporation  has  not  the  power  to  subscribe 
•-'I stock  of  railroad  company  and  to  issue  its  bonds,  under  clause  in  charter 
••:  Mmpany,  giving  that  right  to  "  the  agent  of  any  corporate  body,"  which 
cViQvMs  construed  to  apply  to  private  or  business  corporations  ;* Supreme 
Cjurt  will  follow  state  decisions  in  construction  of  local  statutes ;  There  can 
U  no  honajide  holding  where  the  statute  does  not  in  law  authorize  the  issue 
cvC  the  bonds.— Township  of  East  Oakland  v.  Skinner,  Sup.  Ct.  U.  S.,  C.  L. 
>'..  Apr.  21,  p.  253. 

—  Bonds  of  the  town  of  South  Ottawa  to  the  railroad  company  void,  because 
*i?  senate  Journal  does  not  show  that  the  law  under  which  they  were  issued 
*as  passed  by  a  constitutional  majority;  Effect  to  be  given  to  the  opinions 
of  ihe  state  court,  declaring  the  law  unconstitutionally  passed. — Town  of 
N»uib  OtUwa  V.  Perkins ;  Supervisors  v.  Post,  Sup.  Ct  U.  S.,  C.  L.  N.,  Apr. 
'-•^.  p.  261 ;  8.  e.  (with  note),  O.  L.  J.,  May  11,  p.  442. 

" — Bonds  issued  in  aid  of  building  a  steam  custom  mill  held  valid  under  a 
statute  of  Kansas  authorizing  their  issue  in  aid  of  "  works  of  internal  improve- 
nient,''  and  another  statute  declaring  such  mills  "public  mills." — Township 
ot  Burlington  v.  Beasley,  Sup.  Ct  U.  S.,  C.  L.  N.,  Apr.  28,  p.  263. 

-7- Principle  of  estoppel  applied  against  county  in  treating  bonds  as  valid,  in 
favor  of  if^ntf /W<{  taker.i— Board,  etc.,  of  County  of  Johnson  v.  January, 
^up.  Ct  U.  S.,  C.  L.  N.,  May  19,  p.  290. 

tjRRiERs.— Xon-deliverv  of  goods  at  appointed  place;  "Warehouseman;  Neg- 
i4?^nce;  Bill  of  lading ;"  Loss  from  flood.— Pennsylvania  R.  R.  Co.  v.  Mitchell, 
^"P.  Ct  Pa.,  W.  N.  C,  May  3,  p.  3. 

•  ^^^"^  I^AWs.— A  deed,  made  in  Indiana  by  citizens  of  that  state,  of  land 
MiAiftted in  Missouri,  contained  no  covenant  of  seizin  except  the  words  "grant, 
'^^^^in,  Bell,  and  convey,"  which,  by  the  laws  of  Missouri,  implied  a  cove- 
w  ^  **'*^°»  ^^^  ^y  ^^^  ^»W8  of  Indiana  did  not  Held,  that  such  a  covenant, 
^^l?  *  P«raonal  one,  was  governed  by  the  laws  of  Indiana.— Bethel  v. 
^H  Sup.  Ct  Ind.,  C.  L.  J.,  Mar.  30,  p.  297. 
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Conflict  or  "Lav^b— Continued, 

The  liability  of  property  to  be  sold,  under  legal  process  issuing  from  t' 

courts  of  the  state  where  it' is  situnted,  must  be  determined  br  thelawtb-r- 
rather  than  that  of  the  jurisdiction  where  the  owner  lives. — flervev  v,  Kb.  ; 
Island  Locomotive  Works;  Indianapolis,  etc.,  Co.  v.  Same,  Sup.'Ct.  U. ^ 
C.  L.  N.,  Mar.  31,  p.  225. 

A  marriage  between  a  negro  and  white  person,  though  legal  in  S-^u'. 

Carolina,  yet  if  it  be  there  entered  into  between  parties  then  domici^i  i 
North  Carolina,  who  contracted  such  relation  in  the  former  state  to *->«: 
the  laws  of  the  latter,  it  will  be  held  void  in  the  courts  of  the  latter— ^u: 
V.  Kennedy,  Sup.  Ct.  N.  C,  C  L.  J.,  Apr.  27,  p.  391. 

But  aliter  if  the  parties  to  the  relation  were  domiciled  in  South  Carc'.i" 

when  the  marringc  was  there  solemnized. — State  v.  Koss,  Sup.  Ct.  X.  i. 
C.  L.  J.,  Apr.  27,  p.  392. 

Constitutional  Law. — Municipal  claim ;  City  of  Meadville ;  Act  Apr.  ^ 
1870,  P.  L.,  967;  Assessment  of  cost  of  paving  streets  upon  owners  of  :.h:' 
ting  property ;  Uniformity  of  taxation ;  Execution  of  power  to  pave  5tr  ■» ; 
and  lew  cost  from  owners  of  property;  What  ordinances  sufficinr:.- 
Huidekoper  v.  City  of  Meadville,  Sup.  Ct.  Pa.,  W.  N.  C,  Mar.  29,  p.  4  .-. 

New  constitution  of  Pennsvlvania ;  Art  8,  sec.  3,  construed;  Cl'^ 

in  the  time  of  holding  charter  elections ;  Mavor  of  city  of  Pittsburgh.— 0' 
mon wealth  v.  McCarthy,  Sup.  Ct.  Pa.,  W.  ST.  C,  Apr.  6,  p.  477. ' 

A  license  to  a  foreign  corporation  to  enter  a  state  and  do  business  tt-r 

does  not  involve  a  permanent  right  to  reuiain ;  Full  power  and  contr**!  *>^-' 
its  territories,  its  citizens,  and  its  business  (subject  to  the  laws  and  ci^b-'ju 
tion  of  the  United  States)  belong  to  the  state ;  A  mere  license  by  a  stit'  1 
alw.ays  revocable ;  The  power  to  revoke  can  only  be  restrained,  if  at  h'.1.  \ 
an  explicit  contract,  upon  good  consideration,  to  that  effect;  The  inu^nli  n 
the  state  in  revoking  the  license  cannot  be  enquired  into,  though  such  iT-i 
tion  be  to  secure  tlie  enforcement  of  an  unconstitutional  contract  e-vn 
into  by  a  foreign  insurance  company  with  the  state,  whereby  the  A'TTne".  t 
condition  of  being  allowed  to  do  business  in  the  state,  agrees  not  to  n'i«  ^1 
anv  suits  brought  against  it  in  the  state  courts  to  the  federal  courts.— 1> ;  I 
V.  Continental  Insurance  Co.  of  N.  Y.,  Sup.  Ct.  U.  S.,  Alb.  L.  J.,  Apr.  ( 
p.  267;  8.  c,  C.  L.  N.,  Apr.  14.  p.  244. 

A  statute  of  Louisiana  forbade  the  survey  of  the  hatches  of  seac  ''i 

vessels  coming  to  the  port  of  New  Orleans,  and  of  damaged  good*  I'i :'-) 
on  board  such  vessels,  oy  other  persons  than  the  master  and  wariier*  f  *'l 
port  of  New  Orleans.  Held,  that  the  statute  was  void,  beinc^  within  nr.  i 
sec.  8,  of  the  federal  constitution. — Foster  v.  Master  and  Wardens,  eto.,  ^JJ 
Ct.  U.  S.,  Alb.  L.  J.,  Apr.  14,  p.  295. 


p.  269. 

Corporations ;  Elections  by  stockholders ;  Art.  16,  sec.  4,  of  the  new  jM 

stitution  interpreted;  Cumulative  voting;  Inapplicable  to  preexisting:  it  rf-t 
rations. — Hays  v.  Commonwealth,  Sup.  Ct.  Pa.,  W.  N.  C,  Apr.  26,"  p-  -^^l 

The  New  York  Harbor  Master's  Act,  imposing  a  fee  upon  vessels  »iiMi^ 

the  harbor  to  be  computed  according  to  tonnage,  declared  to  be  in  contrnTa 
tion  of  art.  1,  sec.  lO,  of  the  federal  constitution. — Inman  Steamship  Ov^ 
Tinker,  Sup.  Ct.  U.  S.,  Alb.  L.  J.,  Apr.  28,  p.  830.  i 

Act  of  legislature  in  aid  of  establishment  of  normal  schools  A^'^  «vart 

tutional,  though  art.  9,  sees.  2,  4,  of  Missouri  constitution,  proviJin^H 
maintenance  of  free  schools,  mentions  only  free  schools  and  a  stat^  urj< 
gity  by  name ;  And  same  act  held  also  not  to  be  within  constitutional  p'^J 
bition  regarding  special  legislation. — Briggs  v.  Johnson  County,  U 
Ct.,  W.  D.  Mo.,  C.  L.  J.,  May  4,  p.  414. 
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CuNSTiTCTioxAL  IjAW— 'Continued. 

—  Eminent  domain ;  Lateral  railroads ;  Act  of  June  18,  1874 ;  Private 
way  HCP03S  or  under  river  or  other  stream.— WaddeVs  Appeal,  Sup.  Ct.  Pa., 
W.  X.  C,  3Iay  10,  p.  29.  Fi*      ,       f 

~  An  act  prescribing  what  decision  should  be  rendered  by  the  supreme 
court  in  case  its  members  should  be  evenly  divided,  declared  unconstitu- 
tii-.aal.— Perkins  v.  Scales,  Sup.  Ct  Tenn.,  C.  L.  N.,  May  12,  p.  282. 

>!CTRACT. — Construction  of;    Notice  to  bailee  by  «tninger  not  to   deliver 

S^•p€^tJ;  Effect  of  such  notice  unaccompanied  by  claim  of  title;  Refusal  to 
eliver  after  such  notice  without  bond  of  uidemnity ;  Liability  for  subsequent 
li>j^  of  property ;  Negligence. — Susquehanna  Boom  Co.  v.  Rodgers,  Sup.  Ct. 
Pi.,  W.  N.  C,  Apr.  5,  p.  478. 

—  Rescission  of;  Act  of  either  party  making  performance  impossible ;  Effect 
of  such  act;  Life  insurance ;  Foreign  corporations. — Seipel  v.  International, 
ett %  Co..  Sup.  Ct  Pa.,  W.  N.  C,  Apr.  19,  p.  537. 

—  Between  plaintiff  and  defendants,  who  were  proprietors  of  a  mercantile 
atjency,  by  which  latter  undertook  to  furnish  former  information  respecting 
the  mercantile  standing  of  his  customers.  /f«W,  that  plaintiff  could  not 
^-C'-ver  for  breach  of  contract  by  defendants  in  giving  false  information, 
bpcta«ie  the  same  was  not  reduced  to  writing  as  required  by  the  statute 
iC-*n.  Stat,  17.  C,  cap.  44,  sec.  10). — McLean  v.  Dun  et  al.,  (Jntario  (Can.) 
a  App..  C.  L-  J.,  May  4,  p.  421. 

—  Ille^ ;  Compounding  a  misdemeanor  was  illegal  at  common  law ;  Where 
statute  allows  such  composition  by  leave  of  the  court,  the  leave  must  affirma- 
tively appear. — Partridge  v.  Hood  (with  note),  Sup.  Ct.  Mass.,  Am.  L.  Keg., 
Mayl  p.  267. 

—  The  Michigan  law  making  all  contracts  for  the  sale  of  liquor  void ;  Where 
it»Titnurt  is  uiaide  in  person,  in  Michigan,  by  a  vendor  resident  in  Ohio ;  Effect 
•»f  rvjieal  of  statute  between  time  of  making  contract  and  bringing  suit  for 
price  of  liquors. — Webber  v.  How,  Sup.  Ct.  Mich.,  C.  L.  N.,  May  12,  p.  281. 

—  A  loan  of  money  made  on  Sunday  is  void ;  Whether  the  promise  to  repay 
be  ia  writing,  verbal,  or  implied,  it  cannot  be  enforced. — Meader  v.  White, 
Sjp.  Ct  Me.,  C.  L.  N.,  May  12,  p.  287. 

—  Made  on  Sunday,  void. — Smith  v.  Rollins,  Sup.  Ct.  R.  L,  C.  L.  N.,  May 
K<  p.  295. 

"RptjaATioxs. — Board  of  directors;  Power  to  make  or  amend  by-laws;  What 
act-  vf  directors  ultra  tires ;  Proper  proceeding  to  test  official  character  of 
&  Vy\\v\  of  directors ;  Practice. — United  Fire  Association  v.  Benseman,  Sup. 
Ct  Pa.,  W.  N.  C,  May  3,  p.  1. 

'•u.vTiKs. — County  warrants  are  not  commercial  paper,  free  from  legal  and 
ef|jiuble  defences,  in  the  hands  of  a  subsequent  holder,  and,  when  issued  for 
ap,  eicv-i:!ive  sum,  are  void  as  to  the  excess. — Shirk  v.  Pulaski  County,  U.  S. 
Or.  Ct,  E.  D.  Ark.,  C.  L.  J.,  Apr.  27,  p.  390. 

•M"KT»i.— Federal ;  Writ  of  error  from  United  States  Supreme  Court  to  state 
>upn'me  court ;  Judgment  of  stite  court  will  not  be  enquired  into  when  the 
question  brought  up  relates  only  to  a  finding  of  fact  upon  a  preponderance 
of  evidence.— Melendy  v.  Rice,  Sup.  Ct  U.  S.,  C.  L.  N.,  Apr.  28,  p.  264. 

—  Federal ;  Removal  of  causes  to,  from  state  courts ;  Act  of  Congress  of 
iUroh  2,  1867,  repealed  by  act  of  March  3,  1875;  Bond  for  removal  of 
rv^'ord  and  for  costs ;  Remanding  cause  to  state  court;  Facts  giving  juris- 
dutiun  in  federal  court  must  appear  of  record. — McMurdy  v.  Connecticut, 
et'--.,  CV>..  U.  8.  Cir.  Ct ,  E.  D.  Pa.,  W.  N.  C.  May  3,  p.  18! 

— Federal ;  Removal  of  causes  from  state  to  federal  courts ;  Act  of  Con- 
fess of  March  3,  1875;  Remanding  cause  to  state  court;   "Term  at  whirl 
cau^  could  be  first  tried."— Huddy  v.  Havens,  U.  S.  Cir.  Ct,  E.  D.  Pa.,  A. . 
N.  C,  May  3,  p.  20. 
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Courts — Chntinued, 

Federal ;  Removal  of  cause  to.  under  sec.  8  of  act  of  1875,  cannot  I* 

effected  after  default  has  been  entered,  and  before  the  same  has  Wrirf' 
aside.— McCallon  v.  Waterman,  U.  S.  Cir.  Ct.,  E.  D.  Mich.,  C.  L.  J.,  i^: 
4,  p.  413. 

Federal ;  Removal  of  causes  to ;  Held  that  provisions  of  act  of  IKTS  ti 

those  of  subdiv.  3,  of  sec.  639,  Rev.  Stat.  U.  S.,  are  perfectly  consistent  a*  i 
that  latter  do  not  repeal  former. — Cooke  v.  Ford,  U.  S.  Cir.'Ct.,  D.  Kv.,  v 
L.  N.,  May  19,  p.  291. 

Criminal  Law. — There  may  be  assault  with  intent  to  commit  manslauirhter 
The  latter  crime  is  consistent  with  an  unlawful  intention  to  kill;  Pr»\t>» 
where  prisoner  might  have  been  convicted  on  one  count  of  any  one  of  differ- 
ent grades  of  the  same  offence. — State  v.  Throckmorton,  Sup.  Ct,  Ind.,  A::^ 
L.  Reg.,  Apr.,  p.  234. 

Murder  in  the  first  degree ;  Ingredients  of;  Juror;  Sufficiency  of  descrip- 
tion ;  Challenge  to  the  array. — Quigley  v.  Commonwealth,  Sup.  Cv  l*i~ 
W.  N.  C,  Apr.  5,  p.  490. 

A  person  may  be  criminally  prosecuted  for  libel  upon  a  business  coTp>.:> 

tion  without  alleging  that  the  latter  has  sustained  any  dama^ ;  At  couirr.  ■ 
law,  and  in  Miesouri,  counts  for  distinct  misdemeanors  mav  he  joined  in  iL- 
same  information,  and  the  defendant  may  be  sentenced  for  naore  than»r 
offence  at  the  same  time  by  assessing  a  separate  penalty  on  each  count:  T*:^ 
punishment  should  not  bo  lumped ;  Where  trial  judge  dies  after  moiior. !« 
new  trial  overruled,  but  before  settling  of  bill  of  exceptions,  the  succtvtli- . 
judge  should  award  a  new  trial. — State  v.  Boogher,  St,  Louis  Ct,  App-,  <- 
L.  J.,  Apr.  6,  p.  321, 

Murder  in  first  degree ;  Drunkenness ;  Insanity ;  Degree    of  prc*\f_  ^ 

quired;  Reasonable  doubts;  Errors  and  Appeals;  Act  Feb.  lo,  1^''^ 
** Sehoeppe  Act."  Whether  doubt  in  the  mmds  of  supreme  ix>urt,  a-  i^'i- 
istence  of  an  intention  to  kill,  is  a  ground  of  reversal ;  Right  of  pri?<.»iitr  u 
have  the  jury  instructed  upon  every  question  of  law  raised  by  iheevidtrri.-'; 
Special  request  to  charge  upon  a  particular  point  not  essenti.*il  in  Irw^  :' " 
murder  in  the  first  degree. — Meyers  v.  Commonwealth,  Sup.  Ct.  Pa.,  ^V.  K 
C,  Apr.  12,  p.  50G. 

A  writ  of  error  is  allowable  from  Supreme  Court  of  United  State*  U)  n 

preme  court  of  territory  of  Utah  in  convictions  for  bigamy,  polygJiinr.  -i 
sentences  of  death  for  any  crime :  "When  evidence  of  uneommuniitil' -i 
threats  is  admissible. — Wiggins  v.  The  People  (with  note),  Sup.  Ct.  U.  ^ 
C.  L.  J.,  Apr.  13,  p.  348. 

Requisites  of  an  indictment  for  conspiracy  to  defraud  the  United  Steis 

under*  sec.  5440  of  Rev.  Stat.,  considered,  and  that  section  heid  not  : 
extend  to  a  case  where  the  contemplated  fraud  depends  entirely  up*»ii  tt* 
passage  of  a  future  act  of  Congress  to  make  it  effective. — United  ^^uto*  ^ 
Grafton,  U.  S.  Cir.  Ct.,  W.  D.  Mo.,  C.  L.  J.,  May  11,  p.  441. 

E.\J5EMENTS. — Ways  of  necessity;  Grant  of  part  of  land  with  an  existing  ^^^ 
upon  it.— O'Rorke  v.  Smith  (with  note),  Sup.  Ct.  R.  I.,  Am.  L.  Reg.,  Ap- 
p.  205. 

Equity. — Subrogation;  When  not  allowed  between  lien  creditors ;  Rid/.i*^ 
as  against  purchisor  for  value  without  actual  notice  of  lien. — Hotf 's  Appei^ 
Sup.  Ct.  Pa.,  W.  N.  C,  Mar.  29,  p.  461. 

Laches ;  The  filing  of  a  new  bill,  calling  upon  a  surviving  partner  for  »1 

account  of  partnership  effects,  is  allowable,  in  equity,  where  reot»r(lr  i 
original  case  were  destroyed  by  Chicago  fire,  and  could  not  be  effectu.^  .-1 
restored,  and  where,  besides,  the  civil  war  had  interfered  with  the  pr«»i:r«--^ 
of  the  original  suit. — Johnson  v.  Diversey,  Sup.  Ct.  III.,  C.  L.  N.,  Apr.  '^ 
}  .  234. 
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Equitt — Continued. 

—  Practice ;  Admission  of  newlj  disooYered  evidence ;  No  imperative  rule 
on  the  subject,  but  the  discretion  of  the  court;  Cumulative  evidence,  if 
material,  may  be  admitted,  after  the  evidence  has  been  closed. — Muloch  v. 
Muloch,  Ct.  Chan.  N.  J.,  Am.  L.  Reg.,  May,  p.  287. 

—  Unsecured  creditors  of  a  lunatic  have  no  right  to  be  satisfied  out  of  the 
unencumbered  estate  of  the  lunatic  until  a  sufficient  fund  for  the  mainte- 
nance of  himself  and  family  during  his  life,  or  lunacv»  has  been  set  apart — 
/n  re  Engeler,  Ix)ui8ville  (Ky.)  Chan.  Ct.,  C.  L.  J.,  May  11,  p.  439. 

TTOEXCE. — Latent  ambiguity  in  a  deed ;  Evidence  to  explain  where  descrip- 
tion is  for  a  fraction  of  a  lot — ^Fisher  v.  Quackenbush,  Sup.  Ct  HI.,  C.  li. 
>'.,  Apr.  21,  p.  258. 

—  Assi^ment  for  benefit  of  creditors;  Delivery  of;  Execution  of,  in  fraud 
of  creditors ;  Evidence  of  subsequent  fraudulent  acts  of  assignee ;  When 
and  for  what  purpose  admissible. — ^Leeds  v.  Commonwealth,  Sup.  Ct  Pa., 
W.  X.  C^  Apr.  26,  p.  654. 

—  Husband  and  wife ;  Competency  of  widow  in  suit  concerning  her  deceased 
husband's  estate;  Confidential  communications. — Conrad  v.  Conrad,  Sup. 
Ct  Pa.,  W.  N.  C,  May  3,  p.  2. 

liKCTTORS  ANT>  ADMINISTRATORS.  —  Bemoval  of  exccutor  by  decree  of 
orphan's  court ;  What  are  sufficient  grounds  for  removal. — Halloway's 
Appeal,  Sup.  Ct.  Pa.,  W.  N.  C,  Apr.  26,  p.  556. 

—  Decedent's  estate;  Funds  received  by  executor  bona  fide  under  an 
Bffreement  which  is  subsequently  declared  void;  Not  liable  to  surcharge 
Where  securities  bona  fide  sold  by  him  below  par  are  subsequently  paid  off 
at  par ;  When  not  liable  for  interest — Springer's  Appeal,  Mahany 's  Estate, 
^up.  Ct  Pa.,  W.  N.  C,  May  10,  p.  23. 

'Kiri>rLE2rr  Coxvbyancbs. — The  owner  of  personal  property  in  Illinois 
«iii.not  sell  the  same,  either  absolutely  or  conditionally,  and  still  continue  in 
po?3>ession  of  it  as  against  the  rights  of  creditors,  although  he  may  desire  to 
swKTure  a  lien  on  the  same  for  purchase  money,  excepting  ne  comply  with  the 
^-li-Httel  Mortgage  Act  by  recording  the  instrument  of  conveyance. — Hervey 
T.  Rhode  Island  Locomotive  Works ;  Indianapolis,  etc.,  Co.  v.  Same,  Sup. 
a  r.  S.,  C.  L.  N.,  :Mar.  31,  p.  225. 

IWHWATS. — Road  law;  Conditional  confirmation  of  report  of  reviewers,  when 
invalid;  Acts  of  June  13,  1836,  and  February  24,  1845.— /»  re  Road  in 
Uthrop  Township,  Sup.  Ct  Pa.,  W.  N.  C,  May  3,  p.  5. 

I'-MiciDE. — ^I>ying  declarations;  Want  of  religious  belief  as  affecting;  Evi- 
df'nce  of  imcommunicated  threats  by  deceased  is  admissible  to  establish  self- 
defence.— State  V.  Elliot  (with  note),  Sup.  Ct  Iowa,  C.  L.  J.,  May  18,  p.  464. 

y^URAXcK,  Fire. — Mutual  Fire  Insurance  Company;  Breach  of  condition; 
Xon-pavment  of  assessment;  Evidence  of  waiver;  Principal  and  agent; 
Authoritv  to  waive,  an  essential  requisite.— Leonard  v,  Lebanon,  etc.,  Co., 
Sup.  Ct'Pa.,  W.  N.  C,  Apr.  19,  p.  527. 

A^^URAVCE,  Lite. — Death  by  suicide,  or  "by  his  own  hand,"  while  insane; 
Burden  of  proof  of  forfeiture  on  the  company ;  Presumption  of  death ;  Jury 
may  infer  death  from  absence  less  than  seven  years ;  Evidence ;  Party  not 

Hancock  Insurance 
,  Apr.,  p.  214. 

—  Condition  precedent  in  policy,  waiver  of;  Principal  and  agent;  Evidence, 
a'imi#?ibility  of.— Security,  etc.,  Co.  v.  Elliot,  Sup.  Ct  Pa.,  W.  N.  C,  Apr, 
\X  p.  504- 

—  Provision  in  policv  allowing  a  substitution  of  beneficiary  upon  a  certain 
tvent  must  be  complied  with  within  a  reasonable  time  after  happening  of 
event— Eiseman  v.  Judah  (with  note),  U.  S.  Cir.  Ct,  W.  D.  Tenn.,  C.  L. 
J.,  Apr.  13,  p.  345. 


compelled  to  accept  admissions  from  opponent. — John 
Co.  V.  Moore  (witn  note).  Sup.  Ct.  Mich.,  Am.  L.  B^g,, . 
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Intkrkst. — Claims,  when  proved  to  the  satisfaction  of  the  comptroller  ^we; 
insolvent  national  banks,  are  upon  the  same  footing  as  if  thev  had  berrr  '-. 
jud^rment,  and  draw  the  same  mterest;  Rate  of  interest  allowed  in  suit- h 
federal  courts;  Application  of  payments;  Compound  interest. — XatkLii 
Bank,  etc.,  v.  Mechanics'  National  feank,  Sup.  Ct  U.  S.,  C.  L.  N.,  M**;, 
p.  269;  «.  c,  Alb.  L.  J.,  May  6,  p.  349. 

Internal  Revenue. — Under  sec.  8437,  Rev.  Stat.  U.  S.,  a  match-box.  ^.\ 
capacity  to  hold  less  than  100  matches,  containiiijE;  fwo  sliding  drawers  n 
which  matches  are  placed,  is  onlv  one  package. — United  States  v.  Goldtat , 
U.  S.  Cir.  Ct.,  E.  D.  Va.,  C.  L.  K.,  Apr.  21;  p,  256. 

Judgment. — ^Foreign;  Complaint  upon,  need  not  allege  that  court  of  si-:-: 
state  in  which  judgment  was  rendered  had  jurisdiction  whether  of  subj-i- 
matter  or  parties ;  That  is  matter  of  defence. — Phelps  v.  Dufly,  Sup.  iX 
Nev.,  C.  L.  J.,  Apr.  6,  p.  318. 

Effect  of  judgment  as  a  bar  to  a  second  fiction  upon  the  same  and  diifi^''- 

ent  claims  between  the  same  parties ;  Held,  that  a  Jud^ent  for  defeLiiml 
in  a  former  suit  upon  certain  coupons,  because  plaintiff  m  that  case  w&s  Tr  1 
shown  to  be  a  holder  for  value  before  maturity,  did  not  estop  the  prtsfi  1 
plaintiff  from  maintaining  present  suit  upon  bonds  and  coupons  of  ihe  soua 
series  as  coupons  formerly  sued  on,  and  from  showing  that  he  bad  acoal-vJ 
the  coupons  now  sued  on  for  value  and  before  maturity;  AUo  A^'A  tni) 
defendant  was  not  estopped  from  showing  that  plaintiff  in  former  iit^l 
prosecuted  the  same,  in  tact,  for  the  benent  of  the  pUintiff  in  the  pre»«-1 
suit. — Cromwell  v.  County  of  Sac  (with  note).  Sup.  Ct  U.  S.,  C.  L.  J.,  >bj 
4,  p.  416. 

"Where  the  jurisdiction  of  a  court  of  special  authority  appears  udol  i'A 

record,  its  action  and  decision  can  no  more  be  collaterally  assailed  tlukii  t^ 
judgments  of  courts  having  a  general  Jurisdiction ;  Tliis  rule  applied  ^ 
claim  made  by  a  defendant  in  an  action  of  ejectment  to  title  ac^^uireJ  i.^ 
sale  under  a  license  of  county  court,  which  license  plaintiff  clHimed  I* 
not  been  obtained  upon  requisite  notice  of  the  time  and  place  of  heariri 
the  application  for  the  license. — Mohr  v.  Maniere,  U.  S.  Cir.  Ct,  E.  I* 
Wis.,  C.  L.  N.,  May  6,  p.  270. 

Confession  of,  upon  a  note  executed  by  married  woman  as  principal,  i:  i 

another  person  as  surety  ;  Liability  of  surety. — Unanget  v.  Fitler,  Sup,  i '- 
Pa.,  W.N.  C,  May  10,  p.  81. 

JuDicrAL  Sale. — ^Lien  of  the  city  on  equitable  estate  for  unpaid  taxes.— V*:-! 
arsdalen's  Appeal,  Sup.  Ct  Pa.,  W.  N.  C,  Mar.  29,  p.  4(53. 

Caveat  empioi' ;  Sheriff's  sale  of  property  of  corporation  under  act    I 

Apr.  7,  1870,  sec.  1 ;  Sale  of  land  and  locks  of  canal  company ;  Vendee  takn 
subject  to  existing  rights  of  mill  owners  to  water  from  canal. — Beaver  Fairj 
etc.,  Co.  V.  Wilson,  Sup.  Ct  Pa.,  W.  N.  C,  May  17,  p.  46. 

Landlord  and  Tenant. — Covenant  by  lessee  to  pav  taxes  ;  Act  exemptirj 
premises  from  taxation  for  charitable  purposes ;  "taxes  subsequently  tk.t 
able  to  lessor  as  rent — German  Society  v.  City  of  Philadephia,  Sup.  Ct.r»i 
W.  N.  C,  Apr.  5,  p.  483. 

Distress ;  Goods  eloigned ;   Surety  for  payment  of  rent ;  Liabilit}  •  '' 

after  distress  and  eloignraent  of  articles  distrained. — ^Myers  v.  Uulsfkii, 
Sup.  Ct  Pa.,  W.  N.  C,  Apr.  5,  p.  487. 

Covenant  to  renew  in  lease ;  Specific  performance  thereof  decreed,  wly^ 

rental  was  to  be  fixed  by  arbitration  at  stated  times,  upon  fraudulent  attcr>  pi 
of  landlord  to  evade  his  covenant — Tscheider  et  al.  v.  Biddle,  U,  S.  Cir.  l  '^ 
E.  D.  Mo.,  C.  L.  J.,  Apr.  6,  p.  323. 

Renlevin ;  Debt  on  replevin  bond ;   return  of  goods  to  landlord ;  Acoff  ^ 

ance  by  landlord  of  goods  of  greater  value  in  place  of  articles  mih^'^c 
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Lam)Lord  and  Tkjtant — Continued, 

Aflidarit  of  defence  law;  Whether  a  replevin  bond  is  an  instrument  within 
the  act— Sands  v.  Fritz,  Sup.  Ct  Pa.,  W.  N.  C,  Apr.  19,  p.  531. 

MiTATioNS  OF  Actions. — The  statute  of  limitations  is  a  bar  to  an  action  of 
debt,  founded  upon  a  contract  arising  by  implication  of  law,  not  commenced 
within  six  years ;  It  is  the  causo  of  action,  rather  than  the  form,  which 
determines  the  applicability  of  the  statute. — Wickersham  y.  Lee,  Sup.  Ct. 
Pa.,  W.  N.  C,  Miy  17,  p.  44. 

;^roR  Selldto. — Who  entitled  to  license  under  the  New  York  excise  law, — 
Pt^.ple  V.  Smith,  Ct.  App.  N.  Y.,  Alb.  L.  J.,  Apr.  14,  p.  290. 

—  What  damasks  may  be  recovered  under  the  liquor  law;  Wliether  the  act 
of  lettinij  the  person  becoming  intoxicated  have  the  liquor  is  the  proximate 
M  j-k*  of  an  iniury  received  by  him.  — Shugart  v.  Ei^an,  bup.  Ct.  III.,  C.  L.  N.^ 
May  12,  p.  281. 

.iSTER  AXD  Servant. — ^Where  an  employer  lends  a  contractor  with  him  a 
sen-ant,  whom  he,  the  contractor,  is  to  pay  for,  the  servant  is  the  servant  of 
the  contractor,  and  for  an  injury  by  such  servant,  to  another  servant  of  con- 
tractor, the  employer  is  not  liable. — Koukke  v.  White  Moss  Coal  Co.,  High 
Cu  of  App.  (Eng.),  C.  L.  N.,  Apr.  21,  p.  260. 

eoiAxic's  LiEK. — ^In  a  mechanic's  lien  proceeding  a  defendant  who,  though 
claiming  an  interest  in  the  premises  upon  which  liens  were  sought,  fails  to 
prt>7e  any  interest  in  the  same  at  the  hearing,  cannot  question  the  decree, 
Tv'T.  after  the  rendition  of  the  same,  introduce  new  matter  into  the  case  at  a 
sii^. sequent  term,  thouc:h  with  the  consent  of  the  court  below. — Lake  Shore, 
etc.,  R.  R.  Co.  y.  McMillan,  Sup.  Ct.  III.,  C.  L.  N.,  Mar.  81,  p.  227. 

—  Validity  of;  Discharge  of  lien  of  subsequent  mortgage;  When  fact 
d^hjrt  the  record,  not  enquired  into  to  affect  validity  of  lien  reejular  upon  its 
fa«*:  Bill  of  particulars. — llirper's  Appeal,  Sup.  Ct.  Pa.,  W.  N.  C,  May 
17,  p.  49. 

[■iRTo.ioies. — ^Rights  of  parties  where  a  mortgagor  puts  up  collaterals  and 
fails  to  pay  the  mortgage  debt  when  due;  Day  in  court;  Redemption  of 
plt-igft;  Certificate  of  evidence ;  Allowance  of  twenty  per  cent,  as  liquidated 
d%!ni2;es  for  non-pavment  of  note  at  its  maturity.— Walker  v.  Abt,  bup.  CL 
Dl,  C.  L.  N.,  Apr.  7.  p.  235. 

—  Collaterals  turned  out  to  complainant  at  the  time  of  execution  of  deed  of 
lr>t.  as  part  of  the  original  security,  may,  by  decree,  be  first  sold,  in  the 
abi^-m^  of  agreement  as  to  the  tinae  of  their  sale;  Order  of  sale  of  real 

Sn>pfTtv,  consisting  of  several  pieces,  to  be  stated  by  the  court. — Hawhe  v. 
ennings.  Sup.  Ct  111.,  C.  L.  N.,  Apr.  14,  p.  246. 

—  A  pledge  of  rents  and  profits  can  be  made  available  to  the  mortgagee 
oalv  upon  his  taking  possession  or  filing  a  bill,  having  a  receiver  appomted, 
^A  possession  delivered  to  the  latter. — American  Bridge  Co.  v.  Ileidelbach 
'With  note),  Sup.  Ct  U.  S.,  C.  L.  J.,,  Apr.  20,  p.  367;  a.  c,  C.  L.  N.,  May 
•>.  p.  2»>9. 

—  To  secure  future  advances ;  Rights  of  subsequent  purchaser  or  encum- 
brancer: Optional  and  obligatory  endorsements  by  mortgagee. — Brinkmeyer 
V.  Browneller,  Sup.  Ct  Ind.,  C.  L.  J.,  Apr.  20,  p.  370. 

— -Statutory  foreclosure  of;  Proof  of  service  of  notice;  Foreclosure  for 
greater  sum  than  named  in  the  mortgage ;  The  notice  of  sale  stated  that  the 
Hue  would  be  the  18th  day  of  July  next.  It  was  erroneously  dated  in  1858, 
insteaii  of  1868;  Held,  not  to  invalidate  the  sale. — Mowry  v.  Sanborn  (with 
Tii^K  Ct  of  App.  X.  Y.,  C.  L.  J.,  Apr.  27,  p.  394. 

■ —  In  Oregon  mortgagor  is  entitled  to  possession  of  mortgaged  premises, 
both  before  and  after  condition  broken,  until  foreclosure  and  sale. — With- 
erell  ?.  Wilberg,  U.  S.  Cir.  Ct,  D.  Oreg.,  C.  L.  N.,  May  6,  p.  271. 
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Mortgages — Continued, 

Foreclosure  by  junior  mortgagee ;  Parties ;  Rights  of  receiver  ;  KeJg«t  i 

Jerome  v.  McCarter,  Sup.  Ct.  XL  S.,  C.  L.  N.,  May  19,  p.  289. 

Municipal  Corporation. — Constitutionality  of  ordinance  of  villa^  pro^ 
ing  for  laying  of  water-supply  pipes;  Expenses  of  such  improvements  to 
defrayed  by  special  assessments;  Objections  to  by  property  owners;  Xas, 
of  notice  to  latter  upon  proceedings  by  officer  to  collect  assessiDeiit&. — X 
People  V.  Sherman,  Sup.  Ct.  111.,  C.  L.  N.,  Apr.  14,  p,  245. 

Negligence. — Collision;  Passenger  railway  company;  Contributorr  u^-^ 
gence;  Evidence;  When  negligence  a  question  for  jury. — Girard,  etc.,  Cl 
V.  Middleton,  Sup.  Ct.  Pa.,  W.  N.  C,  Apr.  5,  p.  486. 

One  who  stores  water  on  his  own  land  is  not  liable  for  dama^pes  caused  J 

its  escape  through  the  act  of  God,  or  vis  major, — Nichols  v.  A&rshl&ad,  C| 
App.  (Eng.),  ex.  J.,  Apr.  6,  p.  819. 

Bailment;  Common  carriers  ;  Ocean  steamship  company;  Liability  of.f-'^ 

theft  of  a  passenger's  personal  effects  from  nis  state-room. — America! 
Steamship  Co.  v.  Bryan,  Sup.  Ct.  Pa.,  W.  N.  C,  Apr.  19,  p.  528. 

As  to  infant  trespasser  on  the  part  of  defendant,  held  to  have  been  properly 

submitted  to  the  jury  in  a  particular  case. — Philadelphia,  etc.  Co.  v.  Ott^ 
Sup.  Ct.  Pa.,  W.  N.  C,  Apr.  26,  p.  652. 

Liability  of  master  for  injuries  to  servants;  Reasonable  care  in  supphir.^ 

apparatus  for  the  performance  of  the  work  required ;  Province  of  the  CT.urj 
and  the  Jury;  When  the  court  should  direct  a  nonsuit. — Nolan  v.  J:5huklf/ 
St.  Louis  Ct.  App.,  C.  L.  N.,  Apr.  28,  p.  266. 

Burden  of  proof  on  plaintiff*,  but  where  he  shows  an  accident  on  a  railreaJ 

train  without  his  own  fault,  the  jury,  in  the  absence  of  explanatory  ciriunj- 
stances,  may  presume  negligence  ot  the  railroad  company. — Stevens  v.  E.  «i 
N.  A.  R.  W.  Co.,  KSup.  Jud.  Ct.  Me.,  Am.  L.  Reg.,  May,  p.  ^4. 

Contributory  negligence;  Liability  of  owner  of  dogs;  Notice  of  viciou* 

disposition;  What  sufficient;  Evidence;  Act  of  April  16,  1869;  Con^pe 
tency  of  defendant  in  an  action  for  causing  death  of  plaintifi^s  husband-— 
Mann  v.  Wieand,  Sup.  Ct.  Pa.,  W.  N.  C,  May  3,  p.  6. 

Employer  not  liable  for  negligence  of  contractor  in  performance  of  irori 

under  contract;  Master  and  servant;  When  the  relation  does  not  exist 
between  employer  and  employ<J. — Hale  v.  Johnson,  Sup.  Ct  111.,  C.  L.  J., 
May  18,  p.  462.*' 

Nuisance. — Noise  caused  by  the  ringing  of  church  bells,  if  sufficient  to  ann-'T 
and  disturb  residents  of  the  neighborhood,  is  a  nuisance,  and  will  be  enjoinei 
—Harrison  et  al.  v.  St.  Mark's  Church,  Ct.  Com.  PI.  (Phila.).  Alb.  L.  J., 
Mar.  31,  p.  248. 

Partnership. — Relations  of  partners  inter  aese  ;  Rights  and  duties  of  a  partner 
who  is  a  member  of  two  tirms  dealing  with  each  other. — ^Freck  v.  BlAckis- 
ton,  Freck's  Appeal,  Sup.  Ct.  Pa.,  W.  N.  C,  Mar.  29,  p.  464. 

After  dissolution,  not  even  liquidating  partner  has  implied  right  to  gi^c  » 

note,  in  the  firm  name,  which  amounts  to  a  new  contract;  Purchswe  A 
interest  of  the  other  partners  by  one  makes  him  the  principal  debtor  as 
between  themselves;  By  taking  a  new  note  from  him,  with  knowledir?  of 
the  circumstances,  a  creditor  discharges  the  others. — Sheldon  v.  Shellou, 
Sup.  Ct.  Mich.,  Am.  L.  Reg.,  May,  p.  292. 

Execution  upon  judgment  confessed  by  one  partner  for  a  firm  debt: 

Sale  thereunder  of  interest  of  copartner* in  the  partnership  propertr; 
Audita  querela,— Ross  v.  Howell,  Sup.  Ot.  Pa.,  W.  iJ.  C,  May  10,  p.  2a 

Patents. — Patents  for  a  machine  will  not  be  sustained  if  the  claim  is  for* 
result,  a  principle,  or  for  an  idea,  or  any  other  mere  abstraction ;  A  new 
combination  of  old  elements  will  be  the  subject  of  a  patent^  provided  the 
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^iTEvrs — Oyniinued. 

ombiiiAtlon  produces  a  new  and  useful  result. — Fuller  v.  Yentzer,  Sup.  Ct. 
\  S.,  C.  L.  N.,  Apr.  14,  p.  243 ;  «.  c,  Am.  L.  Rec,  May,  p.  666. 

-  Smce  the  Revised  Statutes  a  bill  in  eauity  will  not  lie  solely  to  recover 
famages  for  the  infringement  of  a  patent,  but  if  it  pass  for  an  injunction,  or 
or  a  discoTerr  and  account  of  profits,  it  will  be  maintained.  Notwith- 
standing the  repeal  of  the  limitation  clause  in  sec.  66  of  the  act  of  1870,  an 
Rtion  will  lie  upon  a  patent  expiring  before  the  adoption  of  the  Revised 
Statutes,  if  brought  withm  six  years  after  the  expiration  of  the  patent.  Such 
actum  is  not  affected  by  state  statutes. — ^Vaugban  v.  East  Tennessee,  etc.,  R. 
R  Co^  r.  S.  Cir.  Ct-  Tenn.,  C.  L.  N.,  Apr.  21,  p.  256. 

—  'What  is  a  new  and  patentable  invention;  Combination;  Improvement 
br  substituting  one  material  for  another ;  Reissue ;  Delay  in  obtaining 
pat»*nL— Smith  v.  Goodyear,  etc.,  Co.,  Sup.  Ct  U.  S.,  C.  L..  N.,  May  IJ^ 
p.  179. 

•owEKs.— Execution  of  power  coupled  with  an  interest,  by  a  mere  reference 
tf^  will  declaring  the  power  sustained,  although  no  direct  reference  was  made 
''.n  4^  of  executrix  making  the  conveyance  of  lands  subjected  to  the  power; 
Parol  evidence  of  donee  of  power  contemporaneous  with  her  conveyance 
h^ld  inadmissible  to  explain  its  object ;  Statutory  methods  to  sell  lands  for 
payment  of  debts  can  only  be  superseded  by  express  power,  to  that  end  given 
to  executor.— Owens  v.  Baker  (with  note).  Sup.  Ct.  Mo.,  C.  L.  J.,  Apr.  20, 
p.  372. 

PiACTiCK.— Affidavit  of  defence  law;  Set-off;  Unliquidated  damages. — Hop- 
ple V.  Bunting,  Sup.  Ct.  Pa.,  W.  N.  C,  Mar.  29,  p.  472. 

- —  Affidavit  of  defence  law ;  Insufficiency  of  averment ;  How  a  record  of 
another  suit  should  he  set  forth ;  Errors  and  appeals ;  Writ  of  error  taken 
f.>r  delay;  Penalty;  Act  of  May  26,  1874.— Kicharda  v.  Bisler,  Sup.  Ct. 
PtL,W.N.C..Apr.5,p.486. 

—  Errors  and  appeals ;  Enforcement  of  agreement  in  a  lease  that  no  writ  of 
error  shall  be  tSLken  to  a  judgment  confessed  thereunder  in  an  amicable 
action  of  ejectment ;  Writ  of  error  quashed  where  no  application  had  been 
niade  to  the  court  helow  to  open  judgment. — Bonniwell  v.  Hopson,  Sup.  Ct. 
P».,W.N.C.,Apr.6,p.495.     '     ^ 

—  Errors  and  appeals;  Act  of  April  18,  1874;  Affidavit  of  defence  law; 
Ivefuial  of  the  court  below  to  enter  ludgment  when  not  reversed ;  Practice 
oUlje  Supreme  Court.— City  v.  Philadelphia,  etc.,  Co.,  Sup.  Ct.  Pa.,  W. 
>.  C,  Apr.  5,  p.  492. 

—  Instructions  to  jury  in  a  suit  by  a  woman  to  recover  damages,  under  the 
liquor  law,  for  the  sale  of  intoxicating  liquors  to  her  husband ;  Province 
of  jury  in  such  a  case,  and  dutv  of  court  in  instructing  them,  defined. — Lud- 
n  V.  Soger,  Sup.  Ct.  HI.,  C.  L.  N.,  Apr.  7,  p.  286. 

~r  Tmnrfer  of  cause  for  trial  from  one  place  in  district  to  another ;  Conven- 
leace  of  party  and  witnesses  insufficient  grounds  for  removal.— Prevost  v. 
^tTC\\,tl.  S.  Cir.  Ct.,  W.  D.  Pa.,  W.  N.  C,  Apr.  19,  p.  648. 

~~r  Affidavit  of  defence  law ;  Averment  filed  with  copy  of  instrument ;  Func- 
r^*^^  scone  of  averment  in  such  case;  Semble  that  the  two-term  rule, 
W8ed  upon  tne  old  Pennsylvania  practice,  may  be  acted  upon  in  a  case  not 
Jithm  the  affidavit  of  defence  law ;  Practice.— Detmold  v.  Gate,  etc.,  Co.,, 
a*mj  T.Fiaher  (with  note),  U.  S.  Dis.  Ct.,  E.  D.  Pa.,  W.  N.  C,  Apr.  26, 

^/?^«™l  courts ;  How  far  governed  by  state  procedure ;  Construction  of 
•  ««um  o!  Kev.  Stat.  U.  S.— Beardsley  v.  Littell,  U.  S.  Cir.  Ct.,  S.  D.  N. 
^C.L.N.,Apr.28.  p.  264. 

"■"^1*^  iWios  sfir  recognizance  of  bail  in  error ;  No  previous  execution 

V'°"  aefendants  in  the  judgment  necessary;  Such  a  scire  facias  entitled 

"WW  tenn  and  number  as  the  original  suit ;  Affidavit  of  defence  law  j 
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Practice — Continued. 

Recognizance  of  bail  in  error  «  sufficient  inatrument  within  the  act:  I 
averment  of  amount  due  need  be  filed. — Kevser  v.  Dialogue,  Sup.  Ct.  | 
W.  N.  C,  May  3,  p.  11. 

Affidavit  of  defence;   Insufficiency  of;   Mortgage;  Difference  bet«| 

face  of  mortgage  and  amount  received  by  mortgagor:  When  fraud  ar  uij 
muBt  be  specifically  alleged. — Bruner  v.  Wallace,  Sup.  Ct.  Pa^  '^^.  ,5^- 
May  17,  p.  53. 

Principal  akd  Surety. — Bond  of  treasurer  of  a  corporation  ;  Pie*  by  put\ 
that  treasurer,  with  consent  of  directors,  bad  kept  tne  money  in  an  uoauthl 
ized  place  is  bad. — Spring  Hill  Mining  Co.  v.  Sharpe,  Sup.  Ct-  Xefr  Brva 
wick.  Am.  L.  Reg.,  Apr.,  p.  237. 

Process. — Service  of,  upon  foreign  corporations;  Held,  that  service  in  Arfcii 
sas  of  process  upon  an  agent  of  foreign  insurance  company,  altbough  and 
a  stipulation  filed  by  company  with  auditor  of  state,  in  accordance  wix^ 
statute,  agreeing  that  such  service  should  have  the  same  effect  as  if  serr  I 
on  the  company,  was,  nevertheless,  not  a  sufficient  compliance  with  Ibe  t\ 
of  Congress,  of  March  3,  1875,  the  defendant  not  being  an  "inhabitant*'  i 
or  "found"  within  the  state. — Stillwell  v.  Empire,  etc,  ins.  Co,  (with  not^ 
U.  S.  Cir.  Ct,  E.  D.  Ark.,  C.  L.  J.,  May  18,  p.  468. 

Railroad  Compaihes. — Statutes  empowering  'railroads  of  the  state  to  uni'c| 
their  tracks  and  build  them  of  the  same  gauge,  for  purposes  of  expeditirij 
the  passage  of  freight,  construed  so  as  to  allow  the  road  to  cross  strett] 
and  highways,  if  necessary,  in  order  to  carry  out  the  purport  of  the  8tatutt\ 
without  subjecting  the  roa(is  to  an  indictment  for  nuisance.  Louifiville,  euvj 
Co.  V.  State  of  Tennessee,  Sup.  Ct  Tenn.,  C.  L.  N.,  Apr.  7,  p.  236u 

Transfer  of  a  forfeited  land  grant  frotn  one  railroad  to  another. — Bow« 

V.  Haywood,  Sup.  Ct  Mich.,  C.  L.  N.,  Apr.  14,  p.  249. 

The  mere  fact  that  stock  is  running  at  lai^^e,  in  violation  of  the  statute, 

does  not  release  a  railroad  company  from  liabilitv  for  stock  injured  where 
the  company  fails  to  fence  as  required  by  law. — Cairo,  etc,  Co.  ▼.  Murrav* 
Sup.  Ct  Dl.,  C.  L.  N.,  May  19,  p.  295. 

Real  Property. — Vendor  and  purchaser  ;  Specific  performance  ;  Marketable 
and  sufficient  title  ;  Definite  failure  of  issue  ;  Fee  mferrible  from  the  charipe 
of  a  perpetual  annuity ;  substitutionary  devise. — Coyle's  Apnea],  Sup.  Cl 
Pa.,  W.  N.  C,  Apr.  19,  p.  533. 

Life  estate,  with  power  of  appointment  to  whom  property  should  be  ctin- 

veyed  in  case  of  death  of  life-tenant,  and,  on  failure  of  appointment  a  f«^ 
simple  in  her  heirs ;  A  conveyance  to  a  purchaser  avoids  all  prior  volunurr 
conveyances  of  the  same  lands,  though  as  between  two  voluntary  convey- 
ances, or  two  conveyances  to  purchasers,  the  first  will  take  the  precedencv.— 
Bowen  v.  Chase,  Sup.  Ct  U.  S.,  Alb.  L.  J.,  May  12,  p.  869. 

Receivers. — When  not  chargeable  with  interest. — Wallace's  Appeal,  Sup.  Cl 
Pa.,  W.  N.  C,  Mar.  29,  p.  468. 

Residence. — ^A  person  temporarily  residinj^  or  sojourning  at  Honoluln,  m 
United  States  commissioner  to  the  Hawaiian  government,  is  a  non-resident 
of  the  state,  within  the  meaning  of  subdiv.  3,  of  sec  30,  of  the  Code  of 
1854,  authorizing  the  service  of  summons,  by  publication,  in  certain  cases 
where  the  defendant  is  not  a  resident  of  the  territory. — Oollinaon  v.  Teal, 
U.  S.  Cir.  Ct,  D.  Oreg.,  C.  L.  N.,  May  6,  p.  272. 

Riparian*  Rights.  —  Title  of  riparian  owners  on  non-navigable  streams 
determined.— Ross  v.  Faust,  Sup.  Ct  Ind.,  C.  L.  J.,  May  11,  p.  447. 

Sales. — A  parol  warranty,  contemporaneous  with  a  written  contract  of  sile, 
cannot  be  shown  in  the  absence  of  f^aud  or  mistake  if  it  adds  to,  varies,  or 
contradicts  the  written  instrument ;  A  breach  of  warranty  cannot  be  shows 
in  defence  to  an  action  on  a  contract  of  sale,  establishing  a  partial  failure  of 
consideration,  unless  the  defendant  could  maintain  a  cross-action  on  aceoant 
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of  the  alleged  breach. — Buchtel  v.  Mason  Lumber  Co.,  U.  S.  Cir.  Ct.,  W. 
D.  Mich.,  C.  L.  X.,  Mar.  31,  p.  226. 

—  Vendor  and  vendee ;  Sale  by  sample ;  Warranty  of  quality ;  Custom  of 
tnde.— Boyd  v.  Wilson,  Sup.  Ct.  Pa.,  W.  N.  C,  April  19,  p.  '621. 

—  Stipulation  made  by  vendor,  as  to  quality,  which  will  have  the  effect  of  a 
warranty. — ^Warren  v".  Philadelphia,  etc,  Co.,  Sup.  Ct  Pa.,  W.  N.  C, 
Apr.  19,  p.  525. 

—  Leather  was  bought  on  credit,  by  parol,  and  weighed  in  the  presence  of 
the  buyer,  the  damaged  hides  rejectea,  and  shrinkage  a^ed  on,  and  the 
leather  placed  b\'  itself  in  seller^s  warehouse,  marked  with  buyer's  name, 
and  the  latter  was  to  call  for  it  when  he  pleased,  and  made  an  arrangement 
with  former  as  to  insurance.  The  course  of  dealing  between  the  parties  was 
iBual.  Hefd^  that  the  goods  had  been  accepted  and  received  by  the  buyer, 
within  the  Massachusetts  statute  of  frauds. — Ex  parte  Safford,  U.  S.  I)is. 
Ct^  D.  Mass.,  Alb.  L.  J.,  Apr.  28,  p.  828. 

nppi>-G.— Demurrage ;  Reasonable  despatch  in  unloading;  Time  allowed  in 
Chicago  for  vessels,  after  reaching  the  harbor,  to  proceed  to  the  dock  at  which 
thev  are  to  unload ;  Damages  allowed  for  unnecessary  delay  in  discharging  a 
vessel.— Halstead  v.  Blake,  Super.  Ct  Cook  Co.,  HI.,  C.  L.  N.,  Mar.  81,  p.  227. 

rjkTms. — A  statute  ^ving  a  right  of  action  against  a  railroad  company  for 
any  death  caused  by  its  negligence  does  not  abrogate  the  common-law  rule 
as  to  non-liability  for  death  caused  through  a  fellow-servant — Proctor  v. 
Hannibal  &,  St  Jo.  R.  R.  Co.,  Sup.  Ct  Mo..  C.  L.  J.,  Mar.  80,  p.  299. 

—  The  act  of  Congress  declaring  ''that  eight  hours  shall  constitute  a  day's 
work  for  all  laborers  or  workmen  ♦  *  ♦  employed  by,  or  on  behalf  of, 
the  government  of  the  United  States,"  is  in  the  nature  of  a  direction  by  the 
UniUHi  States  to  its  agents,  and  not  a  contract  with  laborers  to  that  effect. — 
t'nited  States  v.  Martin,  Sup.  Ct  U.  S.,  Alb.  L.  J.,  Mar.  81,  p.  248;  ».  c, 
C.  L  N.,  Apr.  7,  p.  283. 

—  Efid,  that  statute  of  state  of  Vermont  is  not  void  which  requires  cashier 
of  each  national  bank,  and  cashiers  of  all  other  banks,  to  send  list  of  names 
of  shareholders,  and  amount  of  shares,  to  the  clerks  of  the  several  towns  in 
the  state  in  which  any  stockholder  of  such  bank  resides;  Jurisdiction  of 
Supreme  Court  of  United  States  as  to  federal  question  on  writ  of  error  to 
state  supreme  court,  under  act  of  1867. — Waite  v.  Dawley,  Sup.  Ct  U.  S., 
C.LN:,  Apr.  28,  p.  268. 

^w.~Tax  sale  for  delinquent  state  and  county  taxes  discharges  land  from 
jWnj  of  prior  stale  and  county  taxes,  but  does  not  divest  lien  of  cit}'  for 
municipaJ  taxes. — Dennison  v.  City  of  Keokuk;  Ford  v.  Bruce  et  al..  Sup. 
a  Iowa,  C.  L.  J.,  Mar.  80,  p.  296. 

—  Power  of  highway  commissioners  to  contract  for  the  building  of  a  bridge ; 
Amount  of  tax  that  may  be  raised  for  road  purposes ;  Application  of  tax ;  Limit 
of  amount-— Commissioners  v.  Newell,  Sup.  Ct  111.,  Cf.  L.  N.,  Apr.  14,  p.  246. 

-7  I7>U,  that,  under  the  state  laws  and  act  of  Congress,  the  shares  of  a  na- 
tional bank  could  be  taxed  at  more  than  their  par  value,  and  that  a  state  law, 
limiting  the  taxation  of  such  shares  to  par  value,  was  void. — People  v.  Com- 
mi^joners  of  Taxes,  Sup.  Ct  U.  S.,  Alb.  L.  J.,  Apr.  21,  p.  816. 

—  Power  of  state  to  tax  shares  of  stocks  in  national  banks ;  And  in  what  way 
such  taxation  should  be  imposed. — The  People  v.  The  Commissioners,  etc., 
J>up.  Ct  U.  S.,  C.  L.  N.,  May  6,  p.  270. 

—^  Tax  titles ;  Treasurer's  deed,  in  Iowa,  for  lands  sold  for  delinquent  taxes, 
'optima  facte  evidence  of  what. — Callanan  v.  Hurley,  Sup.  Ct  U.  S.,  C.  L. 
>\  May  19,  p.  289. 

^'jtt---I>ay  means  twenty-four  hours;  Computation  of  time;  Day  of  act 
^me,  or  terminus  a  quo,  not  to  be  included. — State  v.  Brown  (witn  note), 
S'jp.  Ct  Minn.,  Am.  L.  Reg.,  Apr.,  p.  222. 
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SOUTHERN  LAW  REVIEW 


I'OL,  III,  N.  S.]     St.  Louis,  August,  1877.         [Number  3. 

/.    ON  THE  UNCONSTITUTIONALITY  OF  THE  ACT 
OF  CONGRESS  OF  FEBRUARY  12,  1873. 

When  this  country  achieved  its  independence  much  was 
still  wanting   towards   a  government  capable   of   securing 
anison  and  tranquillity  at  home  and  consideration  abroad. 
The  several  states  had  an  autonomy  of  their  own,  but  differed 
among  themselves  as  to  the  measures  demanded  by  the 
general  welfare,  and  presented  to  the  eyes  of  foreign  nations 
a  loosely-connected  league  of  thirteen  small  states,  any  of 
which,  at  pleasure,  might   withdraw  from   the  association. 
Such  a  power  could  not  expect  to  be  greatly  respected  by  a 
world  accustomed  to  measure  nations  by  their  fleets  and 
annies ;  and  divided  councils  at  home  threatened  those  dis- 
turbances which  can  be  composed  only  by  referring  inevitable 
disputes  to  a  common  arbiter.     The  respectable,  but  wholly 
unsatisfactory,    scheme   of   government    furnished   by   the 
articles  of  confederation  proved  still  more  unfitted  for  the 
trials  of  peace  than  for  the  ordeal  of  war,  and  all  reflecting 
men  saw  that  a  necessity  was  laid  on  them  of  devising  some 
pW  of  central  authority  which,  while  it  secured  the  exhibi- 
tion of  energetic  federal  action,  should  guarantee  the  rights 
^f  the  states,  or  of  seeing  the  failure,  in  a  large  measure,  of 
the  great  work  accomplished  by  the  heroes  and  patriots  of 
tlie  Revolution. 

It  was  not  enough  to  perceive  the  conditions  of  the  prob- 
lem. Its  practical  solution  was  full  of  difliculty.   But  at  length 
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it  was  completed  by  the  constitution  proposed  by  the  cornea- 
tion  of  1787.  The  people  ratified  it,  and  for  nearly  ninety 
years  the  wisdom  of  its  founders  has  been  vindicated  by  tlie 
success  of  the  government  thus  set  up.  This  success  has  not 
been  unvarying,  nor  has  the  approval  of  the  work  been  unam- 
mous.  We  have  so  often  fallen  below,  not  only  our  own  ideal, 
but  below  the  example  of  our  fathers,  that  at  times  despond- 
ency has  been  a  wide-spread  feeling;  but  the  great  bulk  of 
rational,  candid,  and  thoughtful  men  stand  in  full  agreement 
that  the  only  good  government  possible  for  the  United  States 
is  to  be  found  in  the  perfecting  of  the  scheme  devised  in  i;88, 
and  that  with  such  marvellous  wisdom  and  good  fortune  was 
that  scheme  devised  that  the  best  mode  of  perfecting  it  liesia 
reverting  to  the  informing,  animating  principles  of  the  origi- 
nal instrument.  To  the  development  of  these,  rather  than 
to  the  introduction  of  new  ideas,  the  efforts  of  statesmen  will 
be  most  advantageously  directed.  From  the  beginning  ou* 
prosperity  and  well-being  have  gone  hand  in  hand  with  an 
adherence  to  those  original  principles,  while  every  departare 
from  them  has  been  visited  by  a  punishment  more  or  iesi 
condign.  This  purity  of  the  source  of  the  stream  of  oui 
government  is  an  altogether  inestimable  advantage. 

Of  course  the  most  delicate  adjustments  effected  by  the 
constitution  were  those  which  assigned  to  federal  and  stats 
authority  their  respective  spheres  of  action ;  and  for  the  prac- 
tical and  harmonious  working  of  both  it  was  essential  that 
neither  should  transcend  its  allotted  sphere.  Usurpation 
was  hardly  anticipated  in  that  early  day,  but  sedulous  cars 
was  taken  that  encroachments  should  not  occur  through  mis- 
take; and  for  many  years  none  were  found  to  deny  that  th< 
exercise  by  the  general  government  of  a  power  not  granted 
by  the  constitution  was  of  infinitely  worse  example  and  con- 
sequence than  the  endurance  of  any  inconvenience  resulting 
from  the  inability  to  exercise  it.  It  was  received  by  men  ol 
all  parties  as  an  obligation  of  political  morality  that,  if  th< 
exercise  of  some  power  not  given  by  the  constitution  should 
appear  to  be  ever  so  beneficial,  it  was  nevertheless  sternly 
forbidden   by   all   who   recognized   their   duty  to   preserve 
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It  constitution  inviolate ;  and  that  the  only  course  of  action 
der  such  circumstances  which  was  not  criminal  was  to 
t,  in  the  manner  prescribed  by  the  constitution  itself,  for 
new  power,  and  in  the  meantime  to  abstain  religiously 
>ra  the  claim  or  exercise  of  any  doubtful  authority. 
Among  the  powers  given  by  the  constitution  to  Congress 
15  one  "  to  coin  money,  regulate  the  value  thereof  and  of 
reign  coin."  This  was  one  of  the  most  important  of  the 
)wers  confided  to  the  central  government.  The  war  of 
idependence  had  wasted  our  resources,  and,  in  the  universal 
istrcss  which  was  felt  at  its  close,  resort  had  been  had  by 
lany  of  the  states  to  those  seductive  and  pernicious  pallia- 
ves  by  which  ignorant  men  so  often  attempt  to  furnish  cheap 
loney  to  the  community,  and  to  propitiate  debtors  by  the 
nactment  of  "  relief  laws  "  and  legal-tender  acts.  The  dis- 
order thus  occasioned  was  not  among  the  least  of  the  evils 
">'Wch  the  constitutional  convention  was  called  on  to  remedy, 
ind  its  provisions  were  steadily  directed  to  its  extirpation. 
That  they  were  eminently  successful  is  known  to  all.  The 
jovemment  established,  among  its  other  titles  to  the  favor 
ijf  the  people,  was  called  a  "  hard-money  government ; " 
ind  after  its  establishment,  and  down  to  1862,  the  only  kind 
of  money  known  to  the  constitution  and  the  law  was  the  gold 
w  silver  coin  legalized  by  Congress. 

In  the  year  1862,  the  United  States  being  engaged  in  a 
civil  war  of  unexampled  proportions,  the  Congress  of  that 
^ay  passed  an  act  (February  25,  1862)  for  the  issue  of  United 
Stales  notes,  declaring  them  lawful  money  and  making  them 
^  ^egal  tender  for  all  debts,  public  and  private,  past  and 
luture,  except  that  the  importers  of  dutiable  goods  were 
oeclared  bound  to  pay  the  duties  in  c.oin,  and  the  interest 
on  the  bonds  and  notes  of  the  United  States  was  declared 
to  be  likewise  payable  in  coin.     Various  other  acts  of  the 

>^ame  nature  were  passed  during  the  war,  but  this  is  the  type 

^f  them  all. 
The  debt  created  and  remaining  unpaid  at  the  end  of  the 

"^^t  vf^setvormous.     At  this  time,  though  somewhat  reduced, 

^^  exceeds  12,500,000,000. 
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By  an  act  of  Congress  passed  March  18,  1869,  the  faith 
the  United  States  was  "  solemnly  pledged  to  the  payment 
coin,  or  its  equivalent,  of  all  the  obligations  of  the  Unit 
States  not  bearing  interest,  known  as  United  States  note 
and  of  all  the  interest-bearing  obligations  of  the  Unite 
States,  except  in  cases  where  the  law  authorizing  the  issi 
of  any  such  obligations  has  expressly  provided  that  the  sara 
may  be  paid  in  lawful  money  or  other  currency  than  got 
and  silver." 

By  section  15  of  the  act  of  February  12, 1873,  the  weight  c 
the  silver  dollar  was  raised  from  412  1-2  to  420  grains,  tro; 
weight,  of  standard  silver.  The  weights  of  the  half-dollai 
quarter-dollar,  etc.,  as  fixed  by  the  act  of  1853,  were  scared) 
changed.  But  the  silver  dollar  was  declared  to  be  a  lega 
tender  only  in  sums  of  ^5  or  less;  and  by  section  14  the  gok 
coins  provided  by  that  act  were  declared  a  legal  tender  ir 
all  cases  and  for  all  sums.  I  propose  to  demonstrate  the 
following  propositions : 

1.  That  Congress  has  no  power  to  declare  what  shall  or 
what  shall  not  be  legal  tender ;  that  this  power  belongs  to 
the  states  alone,  and  as  to  them  is  subject  to  the  restrictioa^ 
and  limitations  imposed  by  the  constitution  of  the  United 
States ;  that  any  act  of  Congress  declaring  that  money,  o( 
gold  or  silver,  coined  by  the  United  States  shall  be  a  legal 
tender  at  its  face  is  superfluous  and  supererogfatory ;  that 
any  act  of  Congress  declaring  that  such  gold  or  silver  coin 
shall  not  be  a  legal  tender  is  repugnant  and  void ;  and  that 
any  act  of  Congress  declaring  anything  but  gold  and  silver 
coin  to  be  legal  tender  is  a  usurpation  and  a  nullity. 

2.  That  the  sole  function  of  Congress,  in  respect  of  money, 
is  to  coin  it  and  regulate  the  value  of  it  and  of  foreign  coin : 
but  that  the  properties  or  characteristics  of  money  exist 
independently  of  Congress.  Congress  is  directed  by  the 
constitution  to  ascertain  and  recognize  those  properties  and 
characteristics,  but  obtains  no  authority  to  change  or  dis- 
regard them. 

3.  That  the  constitution  of  the  United  States  recognizes 
nothing  as  money  but  coin  of  gold  or  silver. 
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4.  That,  as  a  corollary  from  what  precedes,  all  acts  of 
>ngress  declaring  anything  but  gold  or  silver  coin  to  be 
awful  money '  or  a '  legal  tender/  or  declaring  coined  money 
'  either  of  these  metals  not  to  be  '  lawful  money '  or  *  legal 
jnder/  for  all  purposes  for  which  money  can  be  used,  are 
surpations  of  power  and  merely  void. 

The  several  propositions  are  so  blended,  and  it  is  so 
npossible  to  offer  an  argument  in  support  of  one  of  them 
ihich  will  not  tend  to  establish  the  others,  that  I  will  not 
tUempt  to  confine  what  I  have  to  say  to  any  of  them 
leparately.     They  will  stand  or  fall  together. 

T\ic  proposed  discussion  necessitates  an  examination  of 
the  legislation  of  Congress  on  the  subject  of  money  from  the 
beginning.  The  dates  and  contents  of  the  several  acts  are 
briefly  shown  in  the  accompanying  note.' 

'  By  section  9  of  the  act  of  April  2,  1792,  it  was  enacted  that  the  eagle,  or  $10 

|old  piece,  shoald  contain  247  1-2  grains  of  pure  gold,  or  270  of  standard 

E'^W.    The  half-eagle  and  quarter-eagle  were  to  be  of  proportionate  weight. 

Trie  dollar  was  declared  by  the  same  section  to  be  a  piece  containing  372  1-4 

grains  of  pure  silver,  or  4x6  grains  of  standard  silver;  quarter-dollars  and  half- 

<i  'Hars,  dimes,  etc.,  to  be  of  proportional  weight.     By  section  11  the  propor- 

tonal  Taluc  of  gold  and  silver  was  declared  to  be  as  15  to  I — that  is,  15 

pounds  of  pure  stiver  were  declared  to  be  equal  in  value  to  I  pound  of  pure 

i^W.   By  section  12  standard  gold  was  declared  to  consist  of  11   parts  fine 

gold  to  I  part  alloy,  and  standard  silver  was,  by  section  13,  declared  to  con- 

^'^tof  1,485  parts  pure  silver  to  179  parts  alloy  in  a  total  of  1,664  parts.     All 

tlic>c  coins  of  gold  and  silver  were  declared  to  be  legal  tender  in  all  cases. 

By  section  i  of  act  of  June  28,  1834,  the  eagle  was  declared  to  contain  232 

parts  of  pure  gold  and  258  parts  of  standard  gold. 

%  the  act  of  January  18,  1837,  the  standard  of  both  gold  and  silver  coins 

^«  fixed  al9oo  parts  of  pure  metal  to  100  parts  alloy,  or  9  to  i  in  every  10 

parts  (j  8);  and  by  section  9  the  silver  dollar  is  declared  to  be  412  1-2  grains 

^^  ^taadaid  silver,  and  the  half-dollar,  quarter-dollar,  dime,  and  half-dime  of 

proportional  weights.     These   coins  were  declared   to  be  a  legal   tender, 

^'"cording  to  their  nominal  amounts,  for  all  sums  whatever.     By  section  10 

^'^  Ac  same  act  the  weight  of  the  eagle  was  declared  to  be  258  grains  of 

standard  gold,  and  the  half  and  quarter-eagle  proportionate  weights.     These, 

**^'  '^e  declared  to  be  legal  tender  at  their  face.     By  the  1st  section  of  the 

*f^of  February  21,  1853,  it  was  provided  that  the  weight  of  the  half-dollar 

^  ouU  \it  ^^j  grains  of  standard  silver,  and   the  quarter-dollar,  dime,  and 

^f*dime  proportional.     By  section   2  these   coins  were  declared  a  legal 

^^^^  in  sums  not  exceeding  $5.     By  the  act  of  February  2,  1862,  United 

tB  treasury  notes  were  declared  a  legal  ten4er  in  all  cases  as  between  man 
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It  is  an  elementary  and  axiomatic  proposition  that  Cor 
gress  possesses  no  powers  which  are  not  granted  to  it  h 
the  constitution  of  the  United  States.  It  has  not  even  an; 
general  grant  of  power.  Each  particular  power  which  th 
convention  proposed  to  give  to  it  is  enumerated,  defined,  am 
conferred.     In  most  of  the  states  a  general  grant  of  "  legisj 

and  man,  whether  in  respect  of  past  or  future  contracts.  By  the  act  of  Marc^ 
i8,  1869,  it  was  declared  that  the  faith  of  the  United  States  was  <'soZenin';| 
pledged  to  the  payment  in  coin,  or  its  equivalent,  of  all  the  obligations  <^i 
the  United  States  not  bearing  interest,  known  as  United  States  notes,  aoi^ 
of  all  the  interest-bearing  obligations  of  the  United  States,  except  in  casesj 
where  the  law  authorizing  the  issue  of  any  such  obligation  has  expressly 
provided  that  the  same  may  be  paid  in  lawful  money  or  other  currency  thaa 
gold  and  silver." 

By  section  13  of  the  act  of  February  12,  1873,  ^^  standard  of  gold  aotf 
silver  coin  was  left,  as  to  the  pure  metal  in  each  kind,  the  same  that  had  been 
fixed  by  the  act  of  1837,  but  the  alloy  of  the  gold  coin  was  debased.     B/ 
section  14  the  eagle  was  declared  to  be  258  grains  of  standard  gold,  half  an<{ 
quarter^agles  and  dollar  and  three-dollar  pieces  of  proportionate  weight: 
and  these  coins  were  declared  legal  tender  in  all  cases.     By  section  15  tbe 
silver  coins  of  the  United  States  were  declared  to  be  a  trade  dollar,  a  half- 
dollar  or  50-cent  piece,  a  quarter-dollar  or  25-cent  piece,  and  a  dime  or  10- 
cent  piece,  and  the  weight  of  the  trade  dollar  was  to  be  420  grains  troyr 
**the  weightW  the  half-dollar  shall  be  twelve  grams  (grammes)  and  one- 
half  of  a  gram  (gramme),"  the  quarter-dollar  and  dime   were   declared  of 
proportionate   weights,  **and   these   coins   shall  be  a  legal   tender  at  their 
nominal  value  for  any  amount  not  exceeding  $5  in  any  one  payment"    (By 
the  act  of  July  28,  1866,  the  gram  was  declared  to  be  equivalent  to  I5,43- 
grains  avoirdupois,^ 

By  section  16  of  the  same  act  the  minor  coins  of  the  United  States  were 
declared  to^be  a  5-cent  piece,  a  3-cent  piece,  and  a  i-cent  piece ;  "  and  the 
alloy  for  the  5  and  3-cent  pieces  shall  be  of  copper  and  nickel,  to  be  com- 
posed of  three-fourths  copper  and  one-fourth  nickel,  and  the  alloy  of  the 
i-cent  piece  shall  be  95  per  cent,  of  copper  and  5  per  cent,  of  tin  and 
zinc,  in  such  proportions  as  shall  be  determined  by  the  director  of  the 
mint,"  *  ♦  »  «<  which  coins  shall  be  a  legal  tender  at  their  nominai 
value  for  any^amount  not  exceeding  25  cents  in  any  one  payment." 

By  the  act  of  February  9,  1793,  and  the  act  of  April  10,  1806,  Congress^ 
had  added  to  the  exercise  of  its  power  to  <*  coin  money,  regulate  the  value 
thereof  and  of  foreign  coin,"  the  claim  of  making  these  foreign  coins  a 
"legal  tender"  in  all  cases  at  their  established  rates.  This  right  was  also 
asserted  (and  apparently  without  challenge)  in  many  other  acts.  The  earliest 
appears  to  be  that  of  August  4,  1790.  But  it  is  sufficiently  plain  that  the 
assertion  of  the  claim  began  in  the  administration  of  Washington,  and  the 
acts  need  not  be  cited  in  detail. 
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tive  power  "   is  made  to  the  general  assembly  by  the  state 
institution^  and  then  follow,  in  some  state  constitutions,  the 
mitations  and  restrictions  upon  this  general  grant.     Under 
uch  a  constitution,  of  course,  the  general  assembly  will 
ATSsess  every  legislative  power  the  exercise  of  which  is  not 
orbidden.     But,  under  the  constitution  of  the  United  States, 
Zongress  has   no  general  grant  of  powers  at  all ;  and,  each 
x>wer  which  is  granted  being  enumerated  and  defined,  it  fol- 
lows that,  when  any  particular  power  is  claimed  for  Congress, 
the  burden  of  showing  that  the  claim  is  rightful  rests  on  him 
who  makes   it.     He  must  find  it   among   the   enumerated 
powers  given  by  the  constitution  to  that  body.     This  would 
have  been   the   necessary  construction  of  that  instrument, 
according  to  all  sound  and  safe  reasoning,  if  it  existed  now 
as  it  was  adopted  in  1788 ;  but  the  loth  article  of  the  amend- 
ments takes  away  all  possibility  of  doubt.     "  The  powers  not 
delegated  to  the  United  States  by  this  constitution,  nor  pro- 
hibited by  it  to  the  states,  are  reserved  respectively  to  the 
elates  or  to  the  people."     Here  we  are  warned,  by  the  words 
of  the  constitution  itself,  to  claim  nothing  but  what  is  plainly 
g^vct\,and  unless  we  can  find  in  the  constitution  an  enumera- 
tion of  the  power  claimed  among  those  which  are  granted, 
rt  must  be  perversity,  not  logic,  which  persists  in  making  the 
claim.    A  very  short  examination  will  satisfy  any  one  that 
this  power  is  not  enumerated  among  those  granted  to  Con- 
gress, and  this  should  be  the  end  of  the  controversy.     But 
it  is  claimed  that  the  power  is  incidental  to  those  granted  in 
express  terms  to  Congress  respecting  money  (5  th  subd.  of  §  8 
<>f  Art  i),  to  which  there  are  two  sufficient  answers:  firsts 
that  all  the  powers  which  the  constitution  proposed  to  give 
to  Congress   respecting  money   are   carefully  enumerated, 
defined,  and  conferred  in  and  by  the  passage  cited,  and  the 
maxim,  ** expressum  facit  cessare  taciturn,'*  excludes  the  idea 
^f  anything  more  being  intended ;  and,  second,  the  constitu- 
tion itself,  in  section  10  of  Article  i,  concedes  and  declares 
^at  the  matter  of  regulating  tender  belongs  to  the  entity 
having  possession  of  the  general  subject  of  contracts ;  that 
Restates  are  this  entity;  and  that  it  is  expedient  for  the 
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general  good  that  the  powers  thus  belonging  to  the  states  be 
placed  under  the  restrictions  which  that  loth  section  pre- 
scribes. It  would  seem  impossible  to  deny  that  this  was  the 
view  of  the  framers  of  the  constitution,  plainly  deduciblc 
from  their  own  words,  unless  the  contestant  is  prepared  to 
say  that  the  states  would  not  have  any  power  to  do  any  of 
the  things  prohibited  by  that  section  if  the  prohibition  were 
absent,  which  would  amount  to  saying  that  the  prohibition 
is  wholly  unmeaning,  and,  moreover,  it  would  contradict 
what  all  men  know.  History  tells  us  that,  in  the  intenial 
between  1776  and  1787,  many  of  the  states  did  make  many 
things  besides  gold  and  silver  coin  a  tender  for  the  pa>Tnenl 
of  debts.  The  mischief  ensuing  was  by  no  means  one  ol 
the  least  of  those  that  led  to  the  meeting  of  the  constitutioni 
convention.  That  body  found  the  states  in  the  actuJ 
possession  and  most  pernicious  exercise  of  this  baleful  power 
and,  not  attempting  to  take  it  away  entirely,  imposed  limita 
tions  upon  its  exercise  which,  while  they  recognized  iti 
existence,  took  away  its  capacity  for  abuse.  In  the  plained 
language  the  constitution  says :  "  The  states,  which  posses 
jurisdiction  of  the  matter  of  tender  of  whatsoever  in  pay 
ment  of  debts,  shall  henceforth  be  subject  to  this  limitation 
they  shall  make  gold  and  silver  coin  such  tender,  and  notkn^ 
elser 

While  no  accurate  thinker  will  admit  that  a  general  gran 
of  ''legislative  power"  to  the  general  assembly  of  a  stat 
sanctions  the  passage  of  special  acts  (so  called)  which,  instea? 
of  furnishing  a  general  rule  for  a  class  of  cases,  altogethe 
transcend  the  sphere  of  legislation  and  attempt  to  decide 
particular  case  in  flagrant  violation  of  established  principle: 
it  is  believed  that  no  one  will  deny  that  under  such  a  genera 
grant  of  power  the  general  assembly  has  control  of  the  who! 
domain  of  contracts.  What  formalities  and  ceremonials  shal 
be  required  in  contracts  of  a  particular  kind;  what  con 
tracts  shall  be  declared  unlawful ;  in  what  manner  contract 
may  be  discharged ;  in  what  manner  their  performance  ma; 
be  enforced ;  these  and  many  other  matters  connected  wit! 
the  making,  validity,  and  enforcement  of  contracts  undeniabl; 
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:long  to  the  general  law-making  power.  As  the  enforce- 
ent  of  any  contract  may  lead  to  a  judgment  for  a  money 
bt,  and  as  the  performance  of  a  large  class  of  contracts 
nsists  in  the  payment  of  money,  the  manner  in  which  pay- 
ent  shall  be  made  may  fitly  be  the  subject  of  legislation, 
ippose  A  owes  B  $10,000.  B  may  be  a  judge,  hastening  to 
e  court-house  to  take  his  seat  on  the  bench ;  or  a  physician 
leying  a  call  to  a  sick  bed ;  or  he  may  be  about  to  close 
s  house  for  the  night  and  retire  with  his  family  to  repose. 
:>T  A,  accompanied  by  several  porters,  to  accost  him  in  the 
reet,  dismiss  the  porters,  and  tender  him  the  bags  contain- 
g  the  coin,  or  for  A  to  make  an  ostentatious  delivery  of 
is  coin  to  him  after  the  close  of  banking  hours  in  the  even- 
g,  so  as  to  expose  him  to  the  enterprise  of  house-breakers, 
surely  such  behavior  as  may  be  corrected  by  statutory 
'ovision,  if  the  unwritten  law  does  not  furnish  a  sufficient 
rotection.  This  unwritten  law,  if  it  exists,  is  no  part  of  the 
deral  constitution,  but  belongs  to  the  jurisprudence  of  the 
ate  of  which  both  A  and  B  are  citizens ;  and  it  follows  that, 
hether  such  conduct  be  regulated  by  written  or  unwritten 
iw,  it  is  by  the  state  that  the  remedy  is  applied.  Again,  if 
idgment  be  given  that  the  debtor  shall  pay  the  creditor  a 
im  of  money,  the  mode  of  enforcing  this  sentence  unques- 
onably  rests  with  the  state  the  courts  of  which  pronounce 
.  Whether  the  real  or  personal  property  of  the  debtor 
aall  be  seized  and  sold  in  satisfaction  of  the  debt ;  if  so, 
len  whether  unreservedly  or  with  large  or  small  reserva- 
ons;  whether,  in  default  of  payment,  the  person  of  the 
ebtor  shall  be  liable  to  arrest — all  these  things  are  clearly 
f  state  cognizance.  I  am  ashamed  to  insist  upon  points  so 
lain.  Every  one  knows  that  in  the  times  immediately  pre- 
eding  the  adoption  of  the  federal  constitution  there  was 
bundant  example  of  state  legislation  whereby  a  creditor, 
aving  a  judgment  for  |l  1,000,  was  obliged  to  declare  it 
atlsfied  if  his  debtor  delivered  to  him  {e.  g,)  a  certain  number 
i  pounds  of  tobacco,  or  a  proper  number  of  acres  of  unpro- 
luctive  land,  at  a  valuation  to  be  fixed  by  a  jury  of  debtors. 
The  remedy  for  all  this  lay,  not  in  altogether  taking  away  the 
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right  of  the  states  to  legislate  on  the  subject  of  contracts, 
of  tender  in  satisfaction  of  a  contract  (this  would  liave  bt 
a  blow  at  their  autonomy  which  would  not  have  received  l 
vote  of  the  delegation  of  a  single  state  in  the  convent! 
which  framed  the  constitution),  but  in  forbidding  an  abu 
of  power  in  connection  with  this  general  subject  which  eve 
fair-minded  and  intelligent  man  saw  and  lamented.  >\I1  su^ 
abuse  comes,  attest^  from  sickly  sentimentalism  and  muddJ^ 
thought ;  nine  times  in  ten  it  is  powerfuU]^  aided  by  do\*  i 
right  dishonesty.  But  experience  had  shown  that  this  cott^ 
bination  was  habitually  too  strong  for  justice,  and  there  w^ 
nothing  for  it  but  to  forbid,  as  an  illegal  thing — ^as  somethi/i, 
opposed  to  the  organic  law — ^any  such  vagaries  for  the  future 
This,  and  nothing  more,  was  the  extent  of  the  prohibition 
The  remedy  was  nicely  proportioned  to  the  mischief.  Thert 
was  no  thought  of  transferring  to  the  general  government  a 
power  at  that  time  lodged  with  and  exercised  by  the  states ; 
but  only  of  so  limiting  that  power  as  to  make  the  future 
exercise  of  it  by  the  states  incapable  of  working  injustice. 

To  show  the  sense  of  the  convention  as  to  the  propriety 
or  the  possibility  of  giving  to  the  federal  government  power 
to  make  anything  whatever  a  legal  tender,  see  the  debate  on 
the  adoption  of  the  clause  reported  by  the  committee  (§  8  of 
Art.  I,  2d  subd.):  "To  borrow  money  and  emit  bills  on  the 
credit  of  the  United  States."  I  will  not  encumber  this  article 
with  what  every  one  can  read  in  Elliott's  Debates,  pp.  434-5. 

It  must  be  admitted  that  if  Congress  has  the  power  to 
declare  %vhat  shall  be  legal  tender,  the  states  do  not  possess 
it.  The  power  of  determining  what  may  be  deteitnined  in 
more  ways  than  one  can  never  be  reposed  in  two  independent 
bodies.  One  must  have  it  to  the  exclusion  of  the  other,  for 
the  possession  of  it  by  one  is  incompatible  with  the  like 
possession  of  it  by  any  different  body.  It  cannot  be  neces- 
sary to  illustrate  this.  But  if  Congress  has  the  power  claimed 
at  all,  it  has  it  without  limitation.  If  Congress  can  make  gold 
or  silver  coin  a  legal  tender  by  any  independent  legislation^ 
there  is  nothing  to  prevent  its  making  iron  or  copper  coin, 
pieces  of  leather,  or  bits  of  paper,  shells,  or  oak  leaves,  ot 

Digitized  by  VjjOOQIC 


THE   ACT   DEMONETIZING   SILVER.     ,  355 

It  not,  legal  tender  also.  This  I  take  to  be  incontroverti- 
true.  I  have  denied  to  Congress  the  possession  of  the 
rer  at  all,  and  have  successfully  defied  any  advocate  of  it 
point  to  the  grant  under  which  alone  it  can  be  fairly 
med,  according  to  any  rule  of  construction  with  which  I 
familiar.  But  if  it  can  be  claimed  as  a  right  inherent  in  the 
Y  nature  of  the  government  established  by  the  constitu- 
I,  then,  clearly,  there  is  no  limitation  upon  the  exercise  of 
right.  There  is  a  limitation,  but  it  applies  to  the  states 
ne.  In  the  same  section  in  which  it  occurs  there  is  an 
olute  prohibition  on  the  staUs  to  '*  coin  money,"  **  grant 
ers  of  marque  and  reprisal,"  "  pass  any  bill  of  attainder,'^ 
,  Now,  of  these  powers  some  are  given  to  Congress  and 
le  prohibited  to  Congress,  as  well  as  to  the  states.  But 
ihere  in  the  constitution  is  there  a  prohibition  to  Congress 
jurisdiction  over  legal  tender,  and  nowhere  is  there  any 
itation  of  any  existing  jurisdiction.  If,  then,  Congress 
{ the  power  a/  a//,  it  has  it  without  reserve,  and  can  make 
ATEVER  IT  WILL  receivable  in  satisfaction  of  any  debt.  This 
he  necessary  conclusion,  and  surely  it  is  monstrous  enough 
make  any  one  in  his  senses  distrustful  of  the  premises 
ich  lead  to  it. 

Bat  it  is  said  that  "  it  must  be  that  Congress  possesses  this 
irer,  for  it  has.  exercised  it  from  the  beginning  without 
illenge.  The  men  who  made  the  constitution  put  this 
astruction  on  it;  Washington,  the  president  of  the  con- 
ition,  approved,  as  president  of  the  United  States,  an  act 
Congress — nay,  several  acts — asserting  and  exercising  the 
wer;  Madison,  Hamilton,  and  a  host  of  others  who  were 
mbcrs  of  the  convention,  participated  in  these  acts.  In 
J4  and  in  1837,  when  Jackson  was  president,  and  Benton, 
las  Wright,  Calhoun,  and  Webster  were  senators,  acts  were 
ssed  of  the  same  character.  This  is  the  cotemporanea 
Positio  which  has  so  often  been  declared  to  be  of  over- 
lelming  strength  in  the  eye  of  the  law ;  and,  after  so  long 
ine  of  precedents,  the  question  must  be  treated  as  abso- 
tely  settled  by  all  men  who  believe  in  stability  and  fixed- 
3s."    This  is  the  argument  in  favor  of  the  power,  so  far  as 
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it  rests  upon  authority.     I  admit  that  it  is  of    ver>'  | 
plausibility.     It  is  by  far  the  best  argument  of    whicl 

'Claim  admits — indeed,  I  consider  it  the  only  one — ^and  I, 
endeavored  to  state  it  as  strongly  as  possible.  If  it  ca 
shown  that  Madison,  or  Benton,  or  Silas  Wright,  or  CaJU 
or  Webster  ever  advocated  or  admitted  this  power,  I 
ready  to  concede  that  authority  can  go  no  further.  B^ 
deny  that  any  of  these  men  ever  did  any  such  thing.  | 
My  position  is  that,  in  all  the  legislation  before  1853,  ^ 
fell  from  Congress  on  this  subject  is  simply  a  declaration  4 

•consequence,  the  drawing  of  an  inference — not  the  addit 
of  a  quality  to  the  subject-matter  which,  up  to  that  mom< 

.  and  except  for  that  declaration,  it  did  not  possess.  If  I  ma 
this  appear  I  shall  have  broken  all  the  force  of  the  argumc 
from  authority.  It  was  for  the  purpose  of  the  full  consid< 
ation  of  this  question  that  so  full  a  quotation  was  made  fro 
the  various  acts  of  Congress  from  1792  to  1873.  In  examii 
ing  the  first  it  is  well,  however,  to  cite  more  exactly  tl 
words  of  its  i6th  section :  "  That  all  the  gold  and  silver  coii 
which  shall  have  been  struck  at  and  issued  from  the  sai 
mint  shall  be  a  lawful  tender  in  all  payments  whatsoever. 
What  was  Congress  proposing  to  do  in  this  act?  Manifest!} 
in  fulfilment  of  one  of  its  most  pressing  duties  and  th 

•  execution  of  one  of  its  clearest  powers,  "  to  coin  money  an» 
regulate  the  value  thereof,"  it  established  a  mint;  orderei 
the  coining  of  several  pieces  of  gold,  silver,  and  copper,  th« 
standard  of  the  first  two  metals  being  fixed;  declared  th( 
weight  of  the  eagle,  the  half-eagle,  the  dollar,  etc.,  am 

•  directed  that  these  pieces  thus  coined  should  be  issued  witt 
.  an  authentic  certificate  of  their  respective  denominations  01 

values.  Thus,  a  certain  piece  of  standard  gold  would  b€ 
issued,  with  a  certificate,  which  no  one  in  the  United  States 

•  could  gainsay,  that  it  was  of  the  required  fineness,  and  con- 
tained enough  gold  of  that  fineness  to  be  worth  ^10.  So  of 
the  half-eagle  and  the  quarter-eagle,  and  so  of  the  silver 
dollar  and  its  submultiples  or  divisions.  Now,  let  us  imagine 
A  to  owe  B  1 1, 000.  He  takes  either  10,000  dimes,  or  4,000 
-quarter-dollars,  or  2,000  half-dollars,  or  1,000  dollar  pieces, 
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400  quarter- eagles,  or  200  half-eagles,  or  100  eagles,  and 
ders  any  of  them  (making  his  own  choice  of  any  lot 
ned)  to  his  creditor.  Will  he  require  the  aid  of  any  act 
Congress,  or  of  any  state,  to  legalize  and  validate  this 
der  and  entitle  himself,  in  consideration  of  it,  to  a  dis- 
irge  from  his  obligation  to  pay  f  1,000  ?  Clearly  not.  He 
es  his  creditor — what?  One  thousand  dollars.  What  is 
loUar?  A  piece  of  money,  the  fineness  and  weight  of 
ich  Congress  has  the  right  to  determine.  Thereupon  he 
:es  1,000  pieces  of  money,  thus  determined,  and  tenders 
im  to  his  creditor;  he  owes  ^1,000— that  is,  he  is  bound  to 
^'  $1,000 — ^to  him,  and  he  does  pay  f  1,000  to  him.  He 
V's  or  tenders  the  identical  thing  he  was  bound  to  pay  or 
ider.  No  act  of  grace  or  permission  is  needed  to  establish' 
mism — ^to  declare  that  performance  is  performance.  If  A 
es  B  100  horses,  and  an  attempt  be  made  to  discharge  the 
li^tion  on  the  ground  that  so  many  bushels  of  wheat  or 
many  pounds  of  tobacco  shall  be  the  legal  equivalent  of 
ch  horse,  at  the  option  of  the  debtor,  undoubtedly  the 
action  of  an  overruling  power  will  be  required  to  give 
"ect  to  such  a  departure  from  the  terms  of  the  contract ;  a 
fwer  greater  than  any  state  of  this  Union  can  exert,  and^ 
[ually  beyond  the  powers  of  the  general  government  or 
ragress.  But  it  is  equally  plain  that  no  act  of  legislation 
needed  to  enable  A  to  satisfy  B,  in  law  and  in  morals,  by 
tlivering  to  him  what  his  contract  specifically  calls  for,  viz., 
»  horses.  It  follows  that  the  i6th  section  of  the  act  of 
pril  2,  1792,  was  not  of  any  legal  consequence;  the  act 
mained,  after  its  addition,  precisely  what  it  was  before  it 
as  added.  It  was  mere  surplusage.  In  all  the  various  actj* 
plating  the  value'  of  foreign  coin,  and  enacting  that  4 
iece  of  gold  or  silver  declared  by  Congress  to  be  Icjjally 
quivalent  to  so  many  dollars,  or  parts  of  dollars,  shoul<J  l/'r 
legal  tender  for  so  many  dollars  or  parts  of  dollar*,  i/y^; 
une  ineffectual  declaration  was  repeated.  It  follows,  ^),ru^ 
bat  the  wholly  unnecessary  declaration  contained  in  tJ^*;  /'>;/ 
ection  of  the  act  of  1792  (limited,  as  it  carefully  it,  V/  *'-  # 
'dd  and  sihfer  coins  therein  mentioned  and  pnyy.'i*,/;  /v^ 
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did  not  in  any  degree  add  to  or  detract  from  what  the 
would  have  imported  had  that  section  been  omitted.  V 
that  section,  therefore,  harmless  ?  As  an  act  of  legislat 
it  was  harmless,  because  ineffectual ;  as  a  precedent  it  ^ 
full  of  mischief,  and  furnishes  one  in  addition  to  the  myri 
other  proofs  of  the  fallacy  of  the  maxim,  "p/r/s  non  nvcef,* 
It  would  be  much  more  correct  to  say,  **plus  valde  nace 
Like  an  obiter  dictum^  it  is  almost  always  prolific  of  futd 
trouble.  It  does  no  good  to  the  matter  in  hand,  and  no  haii 
either,  for,  by  hypothesis,  it  is  irrelevant,  but  it  is  full  of  po 
sibilities  for  future  mischief  As  to  the  explanation  of  th 
redundant  section  I  have  nothing  to  offer  but  conjectun 
Every  one  familiar  with  the  practice  of  legislative  bodic 
knows  how  troublesome  is  the  persistence  with  which  somi 
well-meaning,  but  vain  and  fidgety,  members  strive  to  maki 
^^ their  mark''  on  a  measure;  how  fondly  they  seek  to  incor 
porate  an  amendment  to  which  they  can  point  as  their  o^^u 
The  old  jest  of  the  individual  who  moved  to  strike  out  tu'tfity 
four  and  insert  "  four  and  twenty "  illustrates  this  quality] 
But  some  of  the  sentences  which  are  generally  received  as 
carefully  condensed  legal  propositions  are  curious  exampJey 
of  redundancy  and  vagueness;  and  any  one  who  has 
attempted,  on  a  fitting  occasion,  to  prune  the  redundancy  or 
remove  the  vagueness  will  be  able  to  testify  to  the  difficulty, 
perhaps  the  impossibility,  of  succeeding  in  the  effort.*     There 

*  Quite  recently,  in  a  constitutional  convention,  occurred  two  strikin^^ 
instances  of  this  nature.  The  old  constitution  contained  in  its  bill  of  righK 
atnoiiJL;  ^  sher  provisions,  the  following:  "No  ex  post  facto  Xzyf^  or  law  impur- 
ing  \\\^  uUligation  of  contracts,  or  retrospective  in  its  operation,  or  making  sfl 
irrtvoc^blt:  grant  of  special  privileges  or  immunities,  shall  be  passed  by  the 
geotrnl  assembly.*'  In  the  new  draft  it  was  proposed  by  the  committee  to 
m:ike  the  corresponding  clause  read  thus;  **No  law  retrospective  in  its 
operfltion,  or  making  an  irrevocable  grant,  etc.,  shall  be  passed  by  the  general 
asai?mbly."  But  it  was  vainly  urged  that  the  latter  was  quite  as  comprehcn- 
siVf  as  the  former  proposition.  By  a  large  majority  the  redundant  expressions 
were  reinstated.  The  constitution  of  the  same  state  had  from  the  earlic^f 
limL's  contained  a  declaration  that  "  all  persons  shall  be  bailable  by  sufficient 
fiurettc.s  except  for  capital  offences  where  the  proof  is  manifest  or  the  pre- 
sumplion  great."  A  recent  convention,  by  its  committee,  proposed  to  iub- 
slitote,  **  nil  persons  shall  be  bailable  by  sufficient  sureties,  except  on  charge 
for  capital   offences  where   the   presumption   of  guilt  is   great."     But  the 


^ 
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a  great  impatience  in  the  average  deliberative  body  of 
lat  are  termed  **  verbal  tiiceties  ;'*  a  great  disposition  to 
aia  any  "  explanatory "  clause ;  and  a  tendency,  in  the 
terest  of  a  "  quiet  life  "  on  the  part  of  a  leading  member,  to 
Imit  an  amendment  which  is  not  palpably  hurtful.  I  will 
)t  stop  to  enquire  into  the  history  of  the  passage  of  the  act 
'1792.  But  if  it  had  been  reported  without  section  l6,  and 
at  section  had  been  proposed  as  an  amendment,  we  may 
.*adily  imagine  that  when  the  demonstration  had  been  made 
aal  il  was  unnecessary,  seeing  that  the  same  thing  resulted 
Tesistibly  from  what  preceded,  the  reply  may  have  been : 
The  only  objection  to  the  proposed  section  is  that  it  gives 
n  unmistakable  expression  of  what  is  already  a  plain  infer- 
ence. Now,  I  wish  the  act  to  be  so  plain,  so  clear  on  its 
'ace,  as  not  to  leave  any  occasion  to  resort  to  inference." 
L'nder  the  influence  of  such  suggestions  we  may  well  under- 
sUnd  that  this  superfluous  section  first  gained  a  place  on  the 
'tatute  book.  Once  there,  its  continuance  or  repetition  in 
^  die  acts  of  similar  tenor  down  to  1853  may  readily  be 
understood.  In  none  of  these  did  its  insertion  add  to  or 
take  from  the  effect  of  the  act. 

"But,"  it  is  urged,  "  of  many  of  these  acts,  and  notably  of 
those  of  1834  and  1837,  such  men  as  Webster,  Benton,  Cal- 
houn, and  Silas  Wright,  admitted  to  be  men  of  great  intellect 
^nd  thorough  acquaintance  with  the  subject  of  the  currency, 
under  the  constitution  of  the  United  States,  were  actively 
engaged  in  framing  the  language  employed  by  Congress  in 
kgislating  on  this  subject.  All  of  these  men  were  deeply 
interested  in  the  question ;  all  of  them  took  an  active  part  in 
^ue  legislation,  and  nothing  can  be  imputed  to  negligence." 
I  am  not  disposed  to  dispute  the  force  of  this  objection.     It 

proposal  raised  a  storm.     It  was  resisted  as  an  attempt  to  improve  upon  the 

I"  raseology  of  Thomas  Jefferson  and  Nathan  Dane,  and  this  was  pronounced 

*€  almost  blasphemous.     It  was  to  no  purpose  that  the  worshippers  of 

'  ^"^  great  men  were  asked  the  meaning  of  the  words  as  they  originally  stood, 

*^  ^hcrtier  the  ellipsis  should  be  supplied  by  interpolating  *•  of  guilt  "  or 

^'  innocence,"  and  it  was  just  as  little  effectual  to  enquire  whether  bail  would 

'^  o«  foiUdden,  a  fortiori  ^  when  the  proof  was  manifest,  if  it  were  denied 

*^nj  the  presumption  was  great 
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certainly  is  extraordinary  that  none  of  these  penetrating,  dis 
cerning  men  perceived  the  danger  lurking  in  this  assertioi 
of  power;  and,  as  far  as  I  am  advised,  I  do  not  think  it  pos 
sible  to  deny  that  either  they  did  overlook  the  assertion- 
did  not  perceive  that  it  was  made — or,  seeing  that  it  «d 
made,  acquiesced  in  it.  If,  however,  it  can  be  shown,  ni< 
inferentially,  but  in  the  plainest  manner,  that  each  one  0 
these  great  men  over  and  over  again,  in  the  strongest,  moi 
unequivocal  language,  denied  that  Congress  could  make  any 
thing  but  "  the  money  of  the  constitution,"  "  gold  and  siivc 
coin,"  a  legal  tender,  it  will  follow  irresistibly  that  they  denic« 
the  power  of  Congress  to  do  anything  in  respect  of  monc] 
but  to  ** coin'*  it  and  ** regulate  its  value ;''  and  that  theyonl; 
assented  to  the  employment  of  the  legal  tender  declaratioi 
in  the  sense  of  drawing  an  inference  and  stating  a  conse 
quence — ^not  at  all  in  the  sense  of  superadding  to  the  gold  ani 
silver  coin  a  quality  which  it  did  not  previously  possess.  N  ''^ 
space  would  be  wasted  in  citing  passages  from  the  pubuj 
utterances  of  all  these  men — Webster,  Benton,  Calhoun,  an 
Wright — to  prove  that,  one  and  all,  they  denied  the  power-; 
Congress  to  make  anything  but  gold  and  silver  coin,  motu)  \ 
any  legal  sense.  Nothing  would  be  easier  than  to  make  th 
citations,  and  nothing,  I  conceive,  could  be  more  unnecessary 
Every  well-informed  man  knows  the  fact.  It  follows  that  thei 
eminent  men  never  supposed  that  any  word  or  act  of  theu 
could  be  quoted  in  support  of  the  proposition  that  Congrd 
possessed  any  cognizance  of  the  subject  of  tender,  for  w| 
have  already  seen  that,  if  Congress  really  possesses  any  co^ 
trol  over  this  matter,  its  power  is  absolutely  unlimited. 

All  these  men  had  passed  away  from  the  public  stage  i 
February,  1853.  Three  of  them  were  in  their  graves;  tl) 
fourth  was  in  retirement.  In  February,  1853,  occurred  ih 
first  mischievous  exercise  of  the  power  asserted  so  often  aq 
so  harmlessly  before.  A  glance  at  the  history  of  1834,  iSi, 
and  1853  will  not  be  uninstructive.  Prior  to  1834  there  \\^ 
practically  no  circulation  of  American  gold  in  this  counti] 
A  few  eagles,  half-eagles,  and  quarter-eagles  had  been  strjJ 
under  the  act  of  1792,  but  those  which  did  not  go  to  tl] 

Digitized  by  VjjOOQIC 


THE   ACT   DEMONETIZING   SILVER.  361 

elting-pot  were  preserved  as  curiosities.  In  fact,  the  eagle, 
$10  piece,  of  1792,  containing  247  1-2  grains  of  pure  gold, 
as  much  more  than  ten  times  as  valuable  in  the  markets  of 
e  world  as  the  Mexican  or  United  States  dollar,  containing 
'2  1-4  grains  of  pure  silver.  The  proportion  established 
;  section  11  of  that  act  (15  to  i)  was  unjust  to  gold.  The 
msequence  was  that  prior  to  1834  our  only  coins  in  general 
rculation  were  of  silver  and  copper.  The  foreign  gold 
►ins  which  occasionally  found  their  way  to  this  country 
£re  too  insignificant  in  number  and  value  to  be  noted  as 
rceptions. 

To  remedy  this  condition  of  things,  Congress,  in  1834, 
tssed  an  act  declaring  the  eagle  to  contain  258  grains  of 
mdard  gold  and  232  parts  of  fine  gold.  Nothing  was,  in 
nns,  said  about  the  standard,  but  the  necessary  effect  of 
e  act  was  to  lower  it.     The  eagle  thereafter  contained 

1-2  grains  of  pure  gold  less  than  the  old  eagle  of  1792. 
was  (very  humorously)  declared  by  this  act  that  these  old 
gles  should  continue  to  be  legal  tender  for  their  face. 
In  1837  ^^^  standard  of  both  gold  and  silver  was  changed 
what  it  now  is.  In  the  case  of  both  metals  it  was  made 
parts  pure  metal  and  i  part  alloy  in  every  10.  The  eagle 
IS  made  to  contain  258  grains  of  standard  gold  (or  232  2-ia 

pure  gold).  The  silver  dollar  was  made  to  contain 
2  5-10  grains  of  standard  (or  371  1-4  grains  of  pure)  silver, 
le  proportion  of  value  between  the  two  metals  was  not 
ipressly  declared,  but  was  thus  fixed  at  very  nearly  16  ta 

in  fact,  respect  being  had  to  the  pure  metals  only,  it  was 
lly  16  to  I. 

The  act  of  1792  had  banished  the  gold  coinage;  that  of 
37  banished  the  coinage  of  silver.  It  turned  out  that  jSio 
silver  were  at  that  time,  in  the  markets  of  the  world,  worth 
ore  than  the  gold  eagle  of  1837,  and,  of  course,  gold 
pidly  filled  the  channels  of  circulation,  except  where  //  was 
nished  by  bank  notes.  Silver  became  scarce,  and  the  result- 
l  inconvenience  was  seriously  felt.  Accidental  causes 
gravated  this  condition  of  things.  The  Ural  mountains  in 
issia,  as  well  as  California  and  Australia,  proved  to  be 
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large  producers  of  gold,  and,  no  corresponding  increase 
silver  taking  place  (the  mines  of  Mexico  and  Peru  remait 
unworked,  in  great  part),  it  was  necessary  to  readjust  1 
balance  of  1837.  This  Congress  attempted,  very  unskilfu 
and  usurpingly,  in  1853.  By  that  act,  the  dollar  remain^ 
at  412  1-2  grains,  the  half-dollar  was  declared  to  be  192  gra^ 
in  weight  instead  of  206  1-4.  The  smaller  fractions  of  t| 
dollar  were  diminished  proportionally,  and  this  violation  | 
the  laws  of  arithmetic  was  balanced  by  a  violation  of  t| 
federal  constitution  and  a  repudiation  of  its  own  money.  | 
was  declared  that  this  silver  coinage  should  be  a  legal  tend^ 
only  in  sums  of  f  5  and  less. 

Undoubtedly  the  Beast  here  appears — horns,  tail,  an 
hoofs.  But  we  had  already  "  lost  the  breed  of  noble  bloods. 
Great  men  had  become  scarce  in  Congress,  or  altogethe 
absent  from  it,  and  the  time  was  drawing  nigh  when  i| 
senator,  the  chairman  of  an  important  committee,  was  abl^ 
to  proclaim,  and  almost  to  boast,  his  ignorance  of  the  dis- 
tinction between  a  tariff  of  protection  and  a  tariff  of  revenue. 
This  precedent  of  1853  may  go  for  what  it  is  worth.  For 
my  part,  I  believe  that  the  actors  in  it  are  well  entitled  x6\ 
the  excuse  invoked  for  those  who  "knew  not  what  they 
did." 

At  this  point  I  may  be  asked  whether  these  discredited 
half-dollars,  quarter-dollars,  etc.,  can  be  made  by  the  states 
a  legal  tender  for  all  sums  ?     Can  any  state  declare  as  law 
that  A,  owing  B  ^100,  can  acquit  himself  of  the  debt  by 
paying  to  B  200  half-dollars,  so  called,  of  the  coinage  of 
1853?     My  answer  is  that    no  state  can   do  this,  and  the 
reason  for  this  conclusion  is  that  these  pieces  are  not  half- 
dollars.     When  Congress  declared  the  dollar  to  consist  of 
412  1-2    grains   of   standard   silver,  and   the  half-dollar  to 
contain  only  192  grains,  it  asserted,  to  the  extent  of  its  com- 
petency, that  412.5  was  equal  to  192  x  2,  or  384.     In  other 
words,  it  attempted,  of  course  unsuccessfully,  to  repeal  the 
laws  of  number,  and,  in  the  attempt,  realized  an  absurdit)'. 
The  states,  by  seeking  to  found  legislation  upon  this  absurd- 
ity, will  realize  the  same  results.     But  if  Congress,  in  1853, 
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d  declared  the  silver  dollar  to  contain  384  grains  of  stand- 
d  silver,  and  no  more,  then  I  say  that  all  dollars  coined 
ider  that  act,  and  all  half-dollars  arithmetically  proportioned 
\  the  weight  of  the  dollar,  might  be  made  a  legal  tender  by 
ic  states,  any  declaration  of  Congress  to  the  contrary  not- 
ithstanding.  I  pass  over  the  section  making  3-cent  pieces 
legal  tender  in  limited  amounts.  The  same  observations 
pply ;  and  now,  too,  the  coin  is  debased  as  well  as  lightened. 
longress  is  on  the  downward  road,  and  moving  with 
iccelerated  velocity.  It  seems,  however,  to  have  erred 
naitvly  through  heedlessness  and  ignorance.  In  February, 
1S62,  occurred  the  first  conscious  usurpation  of  the  power  to 
"nake  anything  but  gold  and  silver  coin  a  legal  tender — that 
1%  to  legblate  on  the  subject  at  all;  for,  unreasoning  and 
•gnorant  as  was  the  Congress  of  that  day,  it  can  hardly  be 
supposed  not  to  have  perceived  that  the  only  question  was: 
"Had  it  cognizance  of  legal  tender  at  all?"  Any  one 
possessed  of  discernment  could  hardly  have  failed  to  see  that 
if  it  had  the  power  in  any  measure  it  had  it  without  reserve  ; 
that  if  the  legislation  of  1853  was  warranted,  that  of  1862 
was  above  challenge. 

This  profligate  and   most   stupid   act,  which  more-  than 
<ioubled  our  debt  and  involved  the  whole  country  in  that 
Mrium  under  which  gaming  was  substituted  for  regular 
industry  and  speculation  for  business,  is  the  plain  source  of  all 
^ne  Mnhealthy  excitement,  followed  by  the  unhealthy  depres- 
sion, which  have  marked  the  last  fifteen  years.     It  would 
^  ^  digression  to  pursue  this  reflection.     It  is  no  answer, 
however,  to  say  that  other  countries,  which  have  not  been 
c*»iTscd  with  legal-tender  acts  and  paper  currency,  are  no 
better  off,  commercially,   at   this   moment  than   ourselves. 
»Vnen,  until  these  last   disastrous   years,  were   Americans 
wed  to  take  comfort  by  comparing  their  lot  with  that  of 
^ther people?     During  all  periods  before  i860  our  prosperity 
^'35  exceptional — a  contrast  to  the  condition  of  mankind  in 
'«s  favored  lands. 

^>enow  come  to  the  act  of  1873.     Before  considering 
'^  I  desire  to  say  that  the  act  of  March   18,  1869,  how- 
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ever  it  may  have  been  intended,  and  however  it  was  exe- 
cuted, is  in  its  terms  liable  to  no  censure  except  on  one  point, 
which  has,  I  think,  escaped  notice  up  to  this  time.^  It  simplv 
declares  the  promise  of  the  United  States  to  pay  a  given 
number  of  dollars  to  signify  a  promise  to  pay  so  many  pieces 
of  coin — not  paper,  or  what  was  so  falsely  called  "law-f-l 
money,"  but  coin  of  the  precious  metals.  At  the  date  of  il5 
passage,  be  it  remembered,  the  dollar  of  412  1-2  grains  of 
standard  silver  was  a  legal  tender  in  all  cases,  even  according 
to  the  language  of  the  acts  of  Congress.  So  far  as  the 
"  United  States  notes  "  were  promissory  notes,  issued  by  the 
government,  they  were  a  legitimate,  though  an  unwise,  mode 
of  borrowing  money.  Their  issue  was,  thus  far,  an  exercise 
of  an  admitted  power.  It  was  when  they  were  declared  t: 
be  money  itself  that  the  absurdity  and  want  of  principle 
of  the  statesmen  of  that  day  became  manifest.  The  act  oi 
March  18,  1869,  declared  that  these  United  States  notes,  nrt 
bearing  interest,  should  be  paid  in  coin ;  and  in  respect  oi 
these,  which,  if  any  discrimination  were  allowable,  should 
certainly  have  been  redeemed  out  of  Xhe  first  money  whici 
the  United  States  had,  or  could  raise,  we  have  seen  all  care 
forgotten  for  more  than  eight  years,  during  which  they  ha\^ 
fluctuated  in  value  from  60  to  95  cents  in  the  dollar.  Onl} 
in  the  last  twelve  months  has  an  attempt  been  made  tv 
redeem  part  of  them  by  the  repudiated  silver  coinage  of  1873 
which  in  this  respect  is,  as  to  the  fractions  of  a  dollar,  neaH\ 
a  reproduction  of  the  act  of  1853.  More  than  380,000,00: 
of  these  United   States   notes,  which  the  government  h^ 

3  I  have  said  there  was  one  particular  in  which  the  act  of  March,  iS,  iS^-^ 
was  liable  to  censure.  Like  most  of  the  acts  of  Congress  of  late  yejr> 
it  betrays  great  want  of  reflection  and  care.  It  declared  that  the  non-interc-t 
bearing  United  States  notes  should  be  payable  in  coin ;  and,  also,  the  intercsi 
bearing  bonds  and  notes  of  the  United  States,  except  where  the  law  aath'ir 
izing  their  issue  had  declared  them  payable  in  **  lawful  money  " — ^meanin^ 
what  are  known  as  greenbacks.  But  these  last  had  been,  by  the  same  seer.-  : 
declared  payable  in  coin,  so  that  the  only  effect  of  this  exception  was  to  'r*? 
mit  the  United  States,  when  one  of  these  bonds  was  presented  for  pajraic"* 
to  pay  it  in  paper  on  which  the  holder  was  authorized  immediately  to  dea:«n' 
coin.  Was  this  idle  ceremony  present  to  the  minds  of  the  concocters  of  uu 
act? 
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reed  the  people  to  receive  as  money  during  all  this  period 
fifteen  years,  while  the  value  of  them  has  varied  from  38 
95    cents   in  the   dollar,  and  on  which   large   sum  tlms 
rrcnved  from  the  people  by  a  forced  loan  not  a   cent  of 
terest  has  been  paid,  or  is  payable,  are  now  outstanding, 
id  are  held  at  home.     By  the  acts  of  the  government  it  has^ 
een  practically  declared  that  the  discredited  silver  coinage — 
ae  coinage  which,  on  its  face,  sets  the  laws  of  arithmetic  at 
Icfiance — is  quite  good  enough,  without  a  cent  of  interest,  for 
he  large    class  of  public  creditors  who  hold  these  notes. 
Tliey  received  all  these  promises  to  pay  at  par,  and  were 
furced  so  to  receive  them.     There  is  another  class  of  public 
:reditors   consisting  of  the  holders  of  the  interest-bearing 
bonds  of  the  United  States.     Many  of  these  were  purchased 
by  the  holder  at  38  cents  in  the  dollar.     No  one  was  com- 
pelled to  take  them  at  all.     On  these,  from  the  date  of  their 
^-sue,  interest,  varying  from  6  to  4  1-2  per  cent,  on  their  face, 
has  been  paid  in  coin,  while  the  actual  interest  on  the  sum 
Vdid  for  them  was  sometimes  more  than  16  per  cent;  and 
no  one  able  to  weigh   testimony  can  doubt  that  the  act 
^'f  March    18,  1869,  was  devised   and   passed  with   an  eye 
^ingle  to  the  interests  of  this  class  of  creditors.     Its  opera- 
tion was  at  once,  as  well  as  enormously  and  permanently,  to 
enhance  the   market  value  of  our   interest-bearing  bonds, 
"^tvUe  it  is  notorious  that,  in  the  very  year  of  its  passage,  the 
market  value  of  the  United  States  notes  bearing  no  interest 
reached  a  point  of  depression  to  match  which  we  must  go 
back  to  the  dark  times  when  it  was  yet  uncertain  whether  we 
would  be  a  united  people. 

Nevertheless,  I  repeat  that  the  bondholder  was  fairly 
entitled  to  the  declaration  contained  in  the  act  of  March  18, 
J  869,  He  held  our  promise  to  pay  so  many  dollars  and  so 
much  interest.  A  dollar  ex  vi  termini  means,  and  always 
meant,  coined  gold  or  silver.  It  has  always  meant  this,  from 
the  foundations  of  our  government,  in  morals  and  in  law. 
So  that  the  bondholder,  though  he  may  have  purchased  our 
obligations  at  38  cents  in  the  dollar  or  less,  was  well  war- 
^nted  in  claiming  the  fulfilment  of  our  promise  to  pay  so 
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many  dollars,  principal  as  well  as  interest,  according  to  the 
tenor  of  the  bond.  When  the  price  he  paid  for  the  security 
was  smallest,  the  prospect  of  payment  seemed  most  pit- 
carious.  He  took  the  risk,  and  is  fairly,  legally,  morally 
entitled  to  the  advantage  he  won  by  our  success  in  sup- 
pressing the  rebellion.  On  this  point  I  think  there  caa 
be  no  honest  doubt.  Moreover,  I  consider  the  act  of 
March  18,  1869,10  be  no  enactment  at  all;  no  creation  of 
new  rights;  no  introduction  of  new  principles.  It  wai 
merely  a  declaration  of  existing  law.  It  declared  the  bond 
holder  to  be  payable  in  coin ;  and  nothing  short  of  that  wa^ 
true  of  any  obligation  to  pay  a  dollar,  or  many  dollars.  But 
what  was  **  coin  '*  as  then  known  to  the  law  ?  Silver  dollars, 
gold  dollars,  three-dollar  gold  pieces,  quarter-eagles,  half- 
eagles,  eagles,  and  double-eagles.  All  these  constituted  t!ie 
coin  of  the  United  States;  and  each  of  these  pieces  was  a 
legal  tender  according  to  its  face,  and  in  all  cases,  no  less  by 
its  own  nature  than  by  the  superfluous  declaration  of  Con- 
gress to  that  effect.  Under  these  circumstances  suppose  A 
to  have  been  bound,  in  1 870,  by  an  obligation  maturing  in 
1875,  to  pay  B  ;Ji,ooo  in  coin ;  what  is  the  privilege  of  A  ii 
the  one  or  the  other  metal  should  depreciate  in  the  market? 
Can  it  be  different  from  what  it  would  have  been  if  tht 
obligation  had  matured  before  1873?  I^  each  case  tiic 
debtor,  being  held  to  pay  only  coin,  has  the  option  of  gold 
or  silver  coin.  At  all  times  after  1834  and  before  1853  Ik 
would  gain  by  paying  in  gold  pieces.  About  1870,  and 
since,  he  would  gain  by  paying  in  silver  dollars.  He  cleariy 
has  the  option,  and  even  the  authors  of  the  act  of  Fcbruan 
12,  1873,  admit  that  it  was  his,  unless  by  that  act  it  wa: 
taken  away.  The  question  is :  Did  Congress  succeed  by  that 
act  in  thus  taking  it  away?  That  the  attempt  was  made  is 
undeniable.  The  intention  of  the  framers  of  the  act  i^ 
manifest.  Silver,  from  various  causes — partly  by  its  repudia- 
tion in  Europe  and  partly  by  its  largely  increased  production 
in  the  United  States — having  depreciated  in  value,  one  of  the 
contingencies  attending  the  investment  of  the  bondholder 
had  turned  to  his  disadvantage.     We  have  seen   that  t^'^J 
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Hher  and  most  vital  contingencies  had  resulted  in  his  favor. 
3f  these  he  had  received,  as  he  was  justly  entitled  to  receive, 
he  full  benefit.  Another  contingency  threatened  loss  to 
lim,  and  straightway  his  friends  in  Congress  were  anxiously 
ind  industriously  devising  means  to  save  him  from  loss ; 
ihich,  of  course,  could  be  effected  only  by  placing  on  the 
)ther  party  to  the  contract  the  loss  that  fortune  had,  for 
>nce,  assigned  to  the  bondholder.  The  case  was  very  plain. 
Fhe  bondholder  had  entered  upon  a  speculation  when  he 
:00k  our  bonds.  If  we  failed  to  suppress  the  rebellion  he 
might  be  unable  to  collect  prinv:ipal  or  interest  of  the  bonds 
be  bought.  If  it  should  be  suppressed,  however,  he  would 
lave  an  excellent  security  for  his  money,  and  an  enormous 
nterest  on  his  investment;  in  some  cases  exceeding  i6  per 
:ent  per  annum,  to  say  nothing  of  a  nearly  threefold  return 
)f  the  principal.  These  were  the  chances  which  he  contem- 
plated and  which  we  contemplated.  Already  the  principal 
svent  had  been  determined  in  his  favor,  and  he  had  reaped 
the  full  benefit  of  it.  It  was  admitted,  as  justice  required, 
that  the  bonds  were  payable,  of  right,  in  coin  ;  and,  the  rebel- 
lion having  been  effectually  suppressed,  our  ability  to  pay 
was  no  longer  a  question.  The  bondholder  had,  then,  made 
a  bargain  which  turned  out  immensely  lucrative.  This,  of 
course,  was  no  reason  for  depriving  him  of  any  of  his  advan- 
tages. Governments,  on  the  other  hand,  have  nothing  to  do 
writh  sentimentalism.  In  dealing  with  the  public  creditor, 
there  is  no  place  for  liberality.  Even-handed  justice  and 
perfect  good  faith  he  is  entitled  to,  but  to  nothing  more.  It 
'^  plain  that  there  was  nothing  in  the  condition  of  the  parties 
(the  people  and  the  bondholder)  to  suggest  indulgence  or  favor 
to  the  creditor.  Thus  far  he  had  gained  beyond  all  sober 
expectation,  and   even   beyond  his  wildest  dreams.*     The 

♦The  fall  measure  of  the  bondholder's  profits  is,  I  think,  hardly  under- 
stood. He  bought  mostly  in  1864.  During  that  year  the  United  States  paper 
doUar  was,  on  an  average,  worth  less  than  50  cents  in  coin.  During  a  good 
pan  of  the  year  $265  in  paper  would  buy  only  $100  in  gold.  Then  the  paper 
d  ilUr  was  worth  nearly  38  cents.  For  a  short  time  it  was  worth  less  than  35 
cents.  This  wsls  when  $100  coin  would  buy  $287  in  paper.  By  invest- 
meats,  when  the  paper  dollar  was  worth  50  cents  in  coin,  the   capitalist 
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other  party — that  is,  the  public  or  the  people — weighed  dovn 
by  a  wasting  war,  an  enormous  debt,  and  all  the  disorders 
consequent  upon  revolution,  was  painfully  exerting  itself  to 
bear  a  load  of  taxation  which  a  few  years  before,  and  when 
our  strength  was  unbroken,  would  have  been  thought  intoler- 
able. In  uprightly  doing  strict  justice  by  the  a£t  of  March, 
i86p,  we  had  done  more  in  behalf  of  the  creditor  than  any 
government  had  ever,  in  like  circumstances,  done  before.  Indeed, 
there  were  many  of  our  own  people  who  thought  (erroneously, 
as  it  seems  to  me)  that  more  than  justice  had  been  done 
that  liberality  and  favor  were  at  the  bottom  of  the  measuit 
of  1 869 ;  and  that  there  was  room  to  impugn  the  motives  of 
those  who  promoted  it.  All  this  I  condemn.  The  measure 
was  right  in  itself,  so  far  as  the  bondholder  was  concemed. 
If  it  can  be  shown  that  any  member  of  Congress  took  a  bribe 
for  doing  his  duty,  he  is  a  dishonored  scoundrel.  But,  until 
evidence  of  that  kind  is  produced,  no  one  should  be  aspersed 
for  merely  doing  his  duty. 

By  one  of  the  accidents,  the  contingencies,  to  which  lU 
human  affairs  are  subject,  one  of  the  precious  metals 
which  had  from  the  beginning  been  coined  into,  and 
known  as,  money  by  all  nations,  ancient  and  modern 
heathen  and  christian,  civilized  and  uncivilized,  had  become 
in  1 87 1-2-3,  unexpectedly  abundant.  Not  only  was  the 
demand  for  it  greatly  lessened,  but  its  production  woi 
largely  increased.  What  was  more,  its  increased  pro- 
duction was  traceable  to  mines  situated  in  our  own  land  and 
worked  by  our  own  people.     The  onerous  obligations  which 

realized  12  per  cent,  interest,  and  when  the  bond  was  redeemed  he  dou^tl: 
his  principal.    Investments  made  when  paper  was  lowest  yielded  the  cap  iu:' 
17  per  cent,  interest,  and  trebled  his  capital  when  the  bond  was  redeemc! 
Now,  I  repeat  it,  the  capitalist  is  entitled  to  all  these  benefits.     He  made,  t 
it  turned  out,  a  capital  bargain;  but  there  was  an  element  of  risk  about 
which  should  not  be  forgotten.     But  to  give  to  him,  in  addition  to  all  thi- 
advantages,  a  bonus  of  from  5  to  10  per  cent,  on  the  double  or  treble  of  ih 
capital  he  invested,  and  to  denounce  as  inflationists  and  repudiatorN.  (thf^ 
might  as  well  be  termed  burglars  or  smugglers)  all  who  protest  against  tbH 
spoliation  of  the  people,  can  be  accounted  for  only  by  supposing  that  tioH 
who  use  this  language  are  fools,  or  that  they  believe  those  who  hear  it  t^ 
be  so.  I 
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d  strained  our  resources  were  materially  lightened.     This 

eviation  was   doubly  welcome — ^welcome  for  the  relief  it 

ive,  and,  perhaps,  still  more  welcome  for  the  imagination  of 

e  relief.     Every  one  knows   how   sensitive   are  the  per- 

rptions  of  the  commercial  world.   At  present  there  is,  and  for 

ore  than  nine  years  there  had  been,  from  the  fluctuations  in 

liue  of  the  currency,  a  want  of  confidence  in  the  success  of 

ay  enterprise  involving  the  use  of  money.     This  feeling  had 

een  very  instrumental  in  producing  what  all  men  dreaded, 

nd  ^  as  still  more  potent  in  paralyzing  effort  and  preventing 

he  attempt  to  embark  in  any  business.     All  who  can  remem- 

ier  the  last  nine  years  can  fix  the  commencement  of  the 

reaction  following  the  mad  revel  induced  by  the  flood  of 

redeemable  paper  currency,  and  the  pro*gressive  severity  of 

the  stress  which  this  reaction  laid  on  the  whole  commercial 

world;  and  every  one  knows  with  what  anxiety  all  persons 

jn  debt  awaited  the  final  shock  of  a  complete  return  to  specie 

payments.     At    this   time,  as  I   have   said,  causes  were  in 

operation  which  promised  a  material  mitigation  of,  if  not 

entire  relief  from,  this  dreaded  shock.     The  Franco-German 

^•ar  ended  with  the  exaction  from  France,  by  Germany,  of  an 

enormous  sum  of  money,  and  a  determination  on  the  part 

of  Germany  to  put  aside  the  use  of  silver  money.     This  was 

by  far  the  most  important  factor  in  depressing  the  value  of 

silver.    Its  eifect  was  at  once  foreseen  by  foreign  capitalists 

and  by  holders  of  our  bonds  at  home  and  abroad.     And 

what  is  certain  is  that,  simultaneously  with  this  perception  of 

the  fact  by  these  classes,  a  movement  was  made  by  men 

entrusted  with  the  duty  of  representing  the  public  interests 

in  Congress,  to  subordinate   those   interests   to   the   demands 

(ifui  profits  of  capitalists  who  had  already  reaped  such  inor- 

dinate  gains  front  the  purchase  of  our  securities.     A  bill  was 

introduced  into  the  House  of  Representatives  by  Mr.  Hooper, 

0^  Massachusetts,  which  was  debated  and  practically  settled 

Jn  the  first  session  of  the  Congress  which  met  on  the  first 

^londay  of  December,  187 1,  though  it  did  not  finally  pass 

until  the  12th  of  February,   1873.     The  effect  of  this  act 

^assuming  that  Congress  had  power  to  pass  it)  was  to  take 
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away  from  the  people  the  option  of  paying  its  debts  in  thai 
one  of  the  two  kinds  of  coin  which  was  admittedly  leg^l 
tender  on  the  nth  of  February,  1873,  and  in  which  alterd 
circumstances  made  it  comparatively  easy  to  pay  its  obliga- 
tions,  and  to  impose  on  them  a  burden  which  they  had 
never  assumed,  nor  intended  to  assume.  It  involved  ai 
enormous  increase  of  the  public  debt;  an  increase  whicj 
every  capitalist  knew  was  certain  to  be  more  apparent  in  a 
few  months  than  it  was  in  the  beginning  of  1873,  by  tiw 
inevitable  development  and  unfolding  of  causes  then  in  fLil] 
operation,  but  not  visible  to  the  general  eye ;  and  it  deprivd 
the  debtor,  both  public  and  private,  of  the  immense  benetij 
which  would  have  been  given  by  the  anticipation  of  the  reiicj 
certain  to  flow  froAi  this  improved  condition  of  his  relation^ 
to  the  public  and  private  creditor.  It  also  removed  to  a^ 
indefinite  distance  the  prospect  of  a  return  to  specie  pay 
ments,  and  added  new  terrors  to  that  prospect-  In  187 
any  one  owing  a  debt  of  f  1,000,  payable  in  coin  in  iSjq 
might  have  made  his  arrangements  for  collecting  i  ,000  siJve 
dollars,  each  weighing  412  1-2  grains  of  standard  silver,  an< 
discharging  his  obligation  therewith.  But  after  the  I2thi> 
February,  1873,  not  only  was  the  weight  of  the  silver  dolla 
increased  nearly  2  per  cent.,  but  even  with  this  heavier  ani 
more  valuable  dollar  he  was  disabled  from  paying  his  debt 
and  he  was  told,  in  a  language  which  became  quite  intelli^i 
ble  as  time  wore  on,  that  he  must  pay  in  gold,  worth  mon 
than  10  per  cent,  premium,  the  promise  he  had  made  t^ 
pay  in  silver  coin.  This  was  a  sad,  oppressive,  and  unju^ 
sentence  on  this  debtor,  but  he  was  not  the  only  persoj 
crushed  to  the  earth  by  the  edict.  The  operation  of  thj 
repudiation  of  silver  in  England  and  Germany,  and  thj 
increased  production  of  that  metal  in  the  United  States,  an^ 
its  repudiation  here  also,  actually  brought  the  price  of  th 
silver  dollar  of  412  1-2  grains  below  that  of  the  United  State 
note  promising  to  pay  one  dollar.  For  the  first  time  sino 
1862  this  cheat,  which  was  falsely  called  "lawful  money 
when  it  was  first  forced  on  the  acceptance  of  the  people,  ani 
which  for  more  than  twelve  years  had  fluctuated  in  value  >i 
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nously — which  at  one  time  was  worth  less  than  35  per 
It.  of  its  face — became  worth  92  cents  in  the  dollar,  while 
I  silver  coin  of  412  1-2  grains  was  worth  only  91  cents, 
this  time  it  had  actually  occurred  that,  almost  or  alto- 
ther  unconsciously,  we  bridged  the  chasm  which  had  sepa- 
;cd  us  from  a  specie  currency.  Specie  payments,  if  not 
jumed,  were  on  the  eve  of  resumption,  and  nothing  but  an 
ificial  obstacle  to  that  resumption  could  prevent  its  accom- 
shment.  No  one  can  dispute  that  every  requirement  of 
od  faith  and  scrupulous  justice  would  have  been  met  by 
t  payment  to  the  public,  as  well  as  to  the  private  creditor, 
the  nth  of  February,  1873,  of  one  dollar  of  412  1-2  grains 
standard  silver  for  every  dollar  for  which  our  obligations 
lied.  It  was  competent  for  Congress  to  have  ordered  the 
rchase  and  coinage  of  as  many  tons  of  silver  as  would 
able  the  government  and  the  private  debtor  to  acquire  the 
lerewithal  to  pay  all  outstanding  debts.  Had  such  coinage 
en  made,  the  United  States,  so  far  as  the  silver  coined 
longed  to  the  public,  could  have  used  it  to  redeem  its- 
:erest-bearing  bonds  and  its  notes  which  bore  no  interest^ 
d  whose  non-payment  for  so  many  years  was  so  black  a 
mdal  to  the  public  faith.  Any  one  having  these  notes- 
uld  with  them  procure  the  dollar  pieces;  and  with  the 
•liar  pieces  he  was  entitled  to  discharge,  not  only  in  the 
rum  of  law,  but  in  that  of  the  most  scrupulous  conscience, 
I  debts  contracted  since  1837.  There  can  be  no  doubt  of 
is. 

All  these  possibilities  the  Congress  of  that  day,  so  far  as  it 
«sessed  the  power,  deliberately  overthrew.  I  by  no  means 
tend  to  charge  the  sin  of  this  act  exclusively  on  Mr.  Hooper 
the  House  and  Mr.  Sherman  in  the  Senate.  These  men 
tre,  indeed,  the  most  active  in  pressing  this  measure  to  its 
^nsummation ;  but  they  were  not  the  only  men  in  Congress, 
)r  were  they  a  majority.  If  any  man  of  sense,  industry, 
id  courage  had  examined  this  bill,  exposed  its  tendencies, 
id  uiged  its  rejection,  the  appeal  could  scarcely  have  been 
effectually  made.     But  no  man  appears  to  have  done  this^ 
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Upon  the  final  passage  not  even  the  ayes  and  nays  ij 
<:alled.  The  shameful  negligence  and  incapacity  with  wij 
the  minority,  during  the  ten  years  before  1873,  was  ao| 
tomed  to  loiter  through  the  sessions  of  Congress,  are  to  bLj 
for  much  of  the  vicious  legislation  which  this  minoritj'  faj 
to  oppose  and  protest  against.  I  make  no  defence  for 
acts  of  the  majority;  but  I  say  that  the  minority,  by 
negligence,  indolence,  and  systematic  absence  from  1 
Tialls  of  legislation,  ''paired  off''  with  some  member  of  j 
majority,  has  disabled  itself  from  putting  on  the  men  nj 
perpetrated  an  unjust  and  unconstitutional  piece  of  legislate 
the  whole  infamy  of  the  measure.  Part  of  it,  at  ^ny  ra 
^belongs  to  those  whose  duty  it  was  to  prevent  such  legis 
tion,  but  who  did  not  lift  a  finger  in  the  effort. 

By  section    i  $  of  this  act  the  weight  of  the   silver  doUJ 
was  increased  from  412  1-2  to  420  grains.     By  the  act  (j 
1853  the  weight  of  the  half-dollar  had  been  declared  tol^ 
192  grains  (instead  of  206  1-4,  or  the  half  of  the  dollar  piece  j 
but   this   was    done  by  a  section   which   did    not   ment/ai 
the   weight   of    the   silver  dollar.      Apparently   the    Con| 
^ress  of  1873,  or  the  cunning  men  who  were  the  patrc?flj 
of    this   bill,   imagined   that    it    would    be   better  to  veij 
this    contradiction   under   the   obscurity   of    an    unhmiliaii 
term.     Most  men  would  have  been  startled  if,  in  the  sana 
section,  the  weight  of  the  dollar  had  been  declared  to  be  433 
grains  and  that  of  the  half-dollar  less  than  200.     Hence  the 
artifice  was  adopted  of  3aying  that  the  half-dollar  should  be 
^'  1 2  grams  (grammes)  and  one-half  of  a  gram  (gramme)." 
IsTow,  this  is  a  new  word  for  American  ears.     In  order  to 
understand  it  we  refer  to  the  act  of  July  28,  1866,  and  find 
that  Congress  has  legalized  the  "  metric  system,"  and  defined 
the  French  gramme,  or  the  Anglicised  gram,  to  be  equal  to 
15.432  grains  avoirdupois,  thus  making  the  half-dollar  of  1873 
weigh  192.9  grains  avoirdupois,  while  the  whole  dollar  weifbs 
420  grains  troy.     I  am  curious  to  know  if  any  one  supposes 
that  this   mystification   was    unintentionally  or  innocentJ/ 
employed.      At  the  very   best   it   is  pitiful  and   laborious 
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ling;  but  it  has  the  appearance  of  being  something  much, 
rse.  It  was  then  declared  that  these  silver  coins  shalh 
a  tender  only  in  sums  of  $$  or  less. 

Phis  act  of    1873  has  the  merit  of  consistency.     In  all 
mer  currency  bills  the  quality  of  being  a  legal  tender,, 
;n  for  the  smallest  sums,  had  been  confined  to  compositions 
ivhich  either  gold  or  silver  formed  a  part,  and  to  engraved 
jer.     Now,  for  the  first  time,  coins  of  copper,  nickel,  tin, 
1  zinc  were  declared  a  legal  tender.     (§  i6.)     It  is  true 
Lt  they  were  so  declared  only  for  the  purpose  of  small' 
^'ments ;  but  he  must  be  dull  indeed  who  fails  to  perceive 
Lt  if  Congress  possesses  the  power  of  making  these  base 
tals  a  legal  tender  for  a  debt  of  25  cents,  or  one-fourth  of 
loUar,  it  rests  with  the  discretion  of  that  body  to  make 
tm  a  legal  tender  in  sums  of  tens  of  thousands  of  dollars, 
ire,  then,  is  the  claim  to  have  and  exercise  this  astounding 
wer.    Is  this  claim  well  founded  ?     We  have  seen  that  it 
not    To  repeat  the  demonstration  would  be  worse  than 
eless.    Either  the  reasoning  employed  is  unanswerable,  in 
lich  case  the  conclusion  announced  cannot  be  denied,  or 
is  illogical  and  the  conclusion  is  a  fallacy.     But  I  am  told 
at  the  power  of  Congress  to  make  what  it  will  a  legal  tender 
s  been  solemnly  affirmed  by  the  Supreme  Court  of  the 
lited  States,  following  the  decisions  of  the  courts  of  many 
ites,  and  that  the  question  is  no  longer  open. 
I  am  aware  of  the  decisions  of  the  Supreme  Court  of  the 
nited  States  and  of  the  courts  of  many  of  the  states  on 
is  subject,^  but  I  cannot  accept  the  question  as  settled.^ 

'In  Hepburn  ▼.  Griswold,  8  Wall.  603,  decided  in  1870,  the  court,  by  5 
3  I  Chase,  Ch.  J.,  and  Nelson,  Grier,  Clifford,  and  Field,  Associate  Justices, 

lie  affirmative,  and  Associate  Justices  Miller,  Swayne,  and  Davis  in  the 
gaiiTc),  held  the  act  of  February  26,  1862,  to  be  «»constitutional.  In  the 
scof  KnozY.  Lee,  12  Wall.  457,  decided  in  1871,  the  same  act  was  held 

be  constitutional  by  5  to  4  (Associate  Justices  Miller,  Davis,  Swayne, 
rong,  and  Bradley  in  the  affirmative,  and  Chase,  Ch.  J.,  and  Associate 
stices  Nelson,  Clifford,  and  Field  in  the  negative).  In  the  case  of  Metro- 
ifctin  Bank  v.  Van  Dyke,  27  N.  Y.  400,  decided  in  1863,  the  same  act  was 
clared  to  be  constitutional  by  Associate  Justices  Balcom,  Wright,  Emott, 
anin,and  Rosenkranz.  Chief  Justice  Denio  delivered  an  able  dissenting- 
lifiioo,  in  which  Selden,  associate  justice,  concurred. 
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Not  to  speak  of  the  wtry  even  balance  of  authorit>''  in 
two  cases  in  the  Supreme  Court  of  the  United  States, 
man  of  discernment  can  shut  his  eyes  to  the  consideratii 
which  dictated  the  later  decision.  They  were  not  juridi^ 
Besides,  all  that  was  decided  on  the  last  occasion,  all 
obtained  the  sanction  of  a  bare  majority  of  the  court— j 
majority  which,  until  the  retirement  of  Mr.  Justice  Grier  ad 
the  appointment  of  Associate  Justices  Strong  and  Bradlt-i 
was  of  a  different  way  of  thinking — was  that  the  bHndini 
bewildering,  overmastering  necessities  of  the  war  r^g-i^ 
when  that  act  was  passed  may  have  left  to  Congress  n 
resource  but  to  make  rags  a  substitute  for  the  precioi 
metals,  and  not  only  to  levy  a  forced  loan  to  the  govemmq 
by  means  of  the  legal-tender  act,  but  to  confiscate  th 
property  of  all  existing  creditors  in  the  same  interest;  thi 
if  this  necessity  really  existed  it  justified  the  act,  and  thj 
whether  it  existed  or  not  was  a  question  for  Congress  alonj 
not  to  be  reviewed  by  the  judiciary. 

This,  and  nothing  but  this,  was  the  ground  on  which  ti^ 

.  constitutionality  (?)  of  the  act  was  upheld.  In  the  opinion  i 
four  of  the  majority,  the  presence  of  an  immeasurable  an 
unmanageable  danger  was  essential  to  give  color  to  the  pic 
of  necessity.  It  is  impossible  to  read  the  opinion  of  th 
court,  delivered  by  Mr.  Justice  Strong,  without  being  struc 
by  this  feature  of  it.  It  is  true  that  Mr.  Justice  Bradk] 
concurring  in  the  judgment,  carried  his  views  still  furthe 
and  (i2  Wall.  566-7)  declined  to  confine  the  exercise  of  tin 

.  enormous  power  to  time  of  war.  He  held  that  Congre^ 
was  the  exclusive  and  absolute  judge  of  the  necessity  of  th 
measure  and  of  the  occasion  for  -its  exhibition,  and  if  th 
reasoning  of  Chief  Justice  Marshall,  in  the  case  of  McCulloc 
v.  State  of  Maryland  (4  Wheat.  416),  be  sound  at  all,  it  i 
difficult  to  deny  the  conclusions  reached  by  the  clear-sighte 
dialectician  who  deduced  its  inexorable  consequences  i 
1871. 

Without  pausing  to  remark  that  in  the  first  of  the  legal 
tender  cases  decided  in  the  United  States  Supreme  Cour 
there  were  five  judges  against  and  three  in  favor  of  the  con 
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iitionality  of  the  act,  and  in  the  second  five  in  favor  of  and 
r  agaiast  it,   we  are  forced  to  consider  the  reasons   which 
remed  each  decision,  and  it  cannot  be  a  matter  of  indifTer- 
:e  that  the  construction  of  the  constitution  contended  for 
those  who  upheld  the  act  virtually  abolished  all  constitu- 
aal  restrictions  upon  the  powers  of  Congress.     Instead  of 
ir  federal  government  being  one  of  enumerated  and  defined 
)wcrs,  it  becomes,  under  the  rule  declared  by  the  majority 
the  court  in  187 1,  one  whose  powers  enlarge  and  multiply 
:cordmg   to    the  opinion  entertained  by  Congress  of  the 
ecessity,  or   even  the  expediency,  of  such  enlargement  or 
lultjplication    at   any  particular  crisis.      It  is  one  of  the 
mallest  objections  to  this  reasoning  that,  according  to  it,  the 
ame  thing  may  be  within  the  powers  or  beyond  the  powers 
'f   Congress,  according    to   the   opinion   entertained   by  a 
iiajority  concerning  the  gravity  of  the  situation — that  is,  that 
\^  standard  of  constitutionalism  may  shift  from  week  to 
•**eek  and  year  to  year.     I  say  this  is  one  of  the  smallest 
objections  to  this  mode  of  dealing  with  the  matter;  for,  by 
the  adoption  of  this  test,  the  constitution  itself,  the  meaning 
ot  vfhich  we    are   supposed  to  be  investigating,   is  for  all 
practical  purposes  thrown  aside,  and  an  absolute  despotism 
IS  substituted  for  a  carefully  limited  government.     This  result 
is  plainly  seen  and  mournfully  insisted  on  by  those  of  the 
Supreme  Court  who  denied  the  constitutionality  of  the  legal- 
tender  act.     In  the  case  decided  in  1870  it  is  stated  as  a 
controlling  reason  why  the  argument  in  favor  of  that  act 
should  be  condemned.     In  the  case  decided  in  1871  it  is 
recognized  and  lamented  as  the  appalling  consequence  of 
approving  that  argument. 

If  ours  were  in  any  true  sense  a  popular  government ;  if 
^He  people  remembered  that  they  were  really  the  ultimate 
<lcpositaries  of  all  power,  and  that  every  one  by  them  tem- 
P^urily  clothed  with  authority  was  strictly  accountable  to 
them  for  its  abuse ;  and  if,  instead  of  an  indolent,  spiritless 
acquiescence  in  every  act  of  usurpation,  there  were  an 
intelligent  challenge  and  vigilant  scrutiny  of  every  even 
^^oubtful  act  of  administration,  such  events  as  the  decisions 
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recorded  in  12  Wallace  and  the  enactment  of  February- 
1873,  would  either  be  altogether  impossible,  or  the  agitati 
growing  out  of  them  would  long  ago  have   convulsed  1 
land.     It  is  deeply  disgraceful  to  the  intelligence   of   t 
American  people  that  such  a  revolution  as  w2ls  proclaim 
by  the  decision  of  1 871  was  received  without  any  appare 
sense  of  its  pernicious  nature.     We  boast  loudly  enough 
the  diffusion  at  this  day  of  intelligence  throug-h   the  whc 
community.     It  is  claimed,  moreover,  that  this  difTusion  is  n 
effected  at  the  expense  of  that  superior  knowledg-e  which  \\\ 
once  the  possession  of  a  few  only.     The  assumption  is  that  a 
of  the  many  are  now  as  well-informed,  as  intelligent,  as  cort 
petent  to  consider  the  most  important  subjects  as  the  favore 
few  of  a  past  age.     Yet,  more  than  one  hundred  years  age 
Burke,  speaking  of  the  inhabitants  of  the  British  •  colonies 
who  a  short  time  after  vindicated  their  independence  and 
laid  the  foundation  of  the  United  States  of  America,  remarlft'd 
that  so  far-sighted  were  they,  so  ardently  did  they  love  liberty' 
and  so  cordially  did  they  hate  any  encroachment  on  it,  thit 
they  tested  and  condemned  a  proposed  measure  in  advance 
of  experience  by  the  badness  of  the  principle  it  embod/e<f. 
"  They  augur  misgovernment  at  a  distance,  and  snuff  the 
approach   of   tyranny   in   every   tainted    breeze,"   ^las  the 
eloquent  close  of  his  eulogy  on  our  forefathers.     How  have 
we  fallen !     This  spirit,  this  intelligence,  this  statesmanlike 
prevision  which  were  one  hundred  years  ago  predicable  of 
the  British  colonists  cannot  in  the  last  quarter  of  the  nine- 
teenth century  be  claimed   by  the  people  of  the   United 
States! 

Will  it  be  said  that  to  have  remonstrated  indignantly 
against  this  judicial  repeal  of  the  limitations  of  our  con- 
stitution would  have  been  idle,  and  that  Americans  an, 
notwithstanding  all  that  is  said,  fully  alive  to  any  practical 
encroachment  upon  their  liberties,  and  ready  to  repel  it^ 
This  cannot  be  said  truly.  In  187 1  occurred  this  judicial 
overthrow  of  the  constitution.  In  187 1-2  was  introduced^ 
and  in  1872-3  was  consummated,  the  act  which  plunged  the 
country  into  the  distress  which  for  four  years  has  been  grow- 
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;  with  a  continually  darkening  progress.     Now,  what  was 
condition  of  things  on  February  i,  1873,  and  what  was 
r  operation  of  the  act  passed  on  the  1 2th  of  that  month  ? 
The  whole  country  stood  indebted  to  the  public  creditors, 
10  were  the  holders  of  the  interest-bearing  bonds  and  of 
t  United  States  notes  which  bore  no  interest,  and  never 
d  borne  any,  in  a  large  sum,  exceeding  $2,500,000,000.     I 
it  this  sum  in  order  to  be  within  the  mark ;  I  do  not  wish 
overstate  the  case.     Besides  this  enormous  public  debt, 
it  states,  the    cities,  the   counties,   and   individuals   were 
rgely  indebted.      In  many  cases — indeed,  in  a  large  majority 
f  them,  practically  in  all  of  them — the  debts  had  been 
jntracted  when  what  was  called  a  dollar  was  worth  much 
!ss  than  100  cents.     In  exchange  for  many  of  the  obligations 
i>  pay  $1,000,  for  example,  the  obligor  had  received,  in  lieu 
>f  Ji,ooo,  what  was  confessedly  worth  in  the  market  at  that 
ime  only  $700  or  less.     It  is  not  intended  that  this  furnishes 
i  reason  why  the  obligation  should  be  repudiated.     Nothing 
i:^  further  from    my  thoughts.     I   am   only  describing   the 
condition  of   things    in    the   beginning   of    1873.      It   has 
already  been  shown  how  enormously  fortunate  the  holders 
of  the  donds  of    the   United    States   had   been.     Through 
the  operation  of  similar  causes  a//  creditors  were  benefited 
by  the  appreciation  of  the  paper  which,  when  the  debt  was 
cuntracted,  the  debtor  was  compelled  to  treat  as  money.     It 
was  then  accepted  by  the  debtor  as  money.     It  had  so  nearly 
i>ecome  equal  in  value  to  money — that  is,  to  coin — that  the 
creditor  was  an  excessive  gainer.     I  have  no  means  of  com- 
puting the  amount  of  debts  owing  by  the  states,  counties,. 
cities,  corporations,  and  individuals  of  the  United  States  in 
the  early  part  of  1873,  besides  the  public  debt  of  the  whole 
country,  which  is  understated  at  112,500,000,000;  but  it  was 
hardly  less  than  Jl3,ooo,ooo,ooo,  and,  probably,  was  twice 
that  sum.    For  some  time  past  all  undertakings  had  lan- 
guished.   AH  persons,  whether  creditors  or  debtors,  were 
averse  to  investing  money  in  any  business  enterprise,  because 
"'  ^he  shock  to  which  all  looked  forward  when  specie  pay- 
"^ents  should  be  resumed.     It  was  assumed  that  nothing 
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could  prevent  that  shock.  It  might  be  somewhat  mitigati 
but  it  must  come,  and  all  feared  it  would  be  disastrous. 
men  in  business,  and  especially  all  who  were  at  all  in  di: 
(which  comprised  a  large  majority  of  them),  anticipated 
with  dread,  and  those  who  were  not  in  business  refrain 
from  all  enterprises,  for  fear  of  incurring  a  debt  w^hich  mig 
prove  ruinous.  For  five  years  the  contraction  necessar>- 
the  resumption  of  specie  payments  had  been  going"  on.  B 
it  was  almost  universally  felt  that  the  end  had  not  yet  come- 
that  it  would  come  when  specie  was  the  currency ;  and  wil 
a  shivering  foreboding  the  community  looked  forw^ard  to  thi 
consummation. 

Now,  suppose  that  on  February  12,  1873,  instead  of  bein; 
dictated  to  by  the  act  of  that  date,  the  people  of  the  Unite< 
States  had  been  authoritatively  addressed  to  the  foUowin/ 
effect:    "  You  have,  through  war  and  revolution,  been  madt 
subject  to  an  enormous  public  debt.     You  are  in  nearly  cvcr^" 
state  of  the  Union  loaded  with  state  debts,  city  debts,  and| 
county  debts.    Besides  this,  many  of  you  are  largely  indebted/ 
as  individuals,  and  are  members  of  indebted  corporations. 
All  these  debts  imply  an  obligation  to  pay  coined  doila/s, 
and  one  particular  kind  of  coin  has  become  so  valuable,  and 
therefore  so  hard  to  get,  that  to  compel  you  to  pay  in  tka/v:ill 
add   largely   to  all  the  burdens,  public  and  private,  of  the 
whole  people.     Up  to  this  time,  for  the  last  thirteen  years, 
every  matter  that  was  subject  to  contingency  has  turned  out 
to  the  advantage  of  the  creditor  and  the  disadvantage  of  the 
debtor.    Recent  events  have  given  an  advantage  to  the  debtor. 
By  the  terms  of  his  contract,  even  if  most  rigidly  construed, 
he  possesses  the  option  of  paying  for  each  dollar  of  his  debt 
a  piece  of  coined  standard  silver  weighing  412  1-2  grains. 
Such  a  payment  satisfies  the  utmost  demands  of  law,  equity, 
and  conscience.     This  piece  of  silver  has  now  become,  by 
the  action  of  European  governments  and  the  discovery  apd 
working  of  large  mines  of  silver  in  the  United  States,  nearly 
as  easy  to  get  as  the  promise  by  the  United  States  to  pay  a 
dollar  which,  nine  years  ago,  was  worth  less  than  40  cents. 
Hence  the  dreaded  shock  of  resumption  may  be  regarded  as 
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langer  which  is  past.  Resumption  has  come,  and  you  are 
t  hurt  by  it.  Instead  of  estimating  your  public  and  private 
rdens  by  the  standard  of  gold,  you  are  by  the  plainest  and 
-^st  rig^d  principles  of  law  and  morals  entitled  to  estimate 
em  by  the  standard  of  silver.  This  at  once  lightens  the 
iblic  debt  by  nearly  ^200,000,000.  It  lightens  your  other 
: rdens  by  a  sum  which  may  be  variously  reckoned  at  from 
300,000,000  to  $600,000,000.  But,  better  than  all,  you  are 
ereby  relieved  from  that  anxiety,  paralysis,  and  stagnation 
h\ch  for  more  than  five  years  have  almost  destroyed  indus- 
T\'  and  enterprise." 

No  one,  I  imagine,  can  doubt  that  the  people  of  the 
.-nited  States,  hearing  these  tidings,  examining  into  the 
ruth  of  them,  verifying  them,  and  acting  upon  them,  would 
:ave  presented  a  very  different  picture  from  the  same  people 
ijfing  any  one  of  the  four  last  years,  and  contrasting  as 
f  -rcibly  as  can  be  with  their  actual  condition.  We  know 
that  none  of  these  things  were  said.  What  was  t/one  must 
t\' w  be  told. 

Congress  passed  an  act  keeping  the  gold  coinage  at  its 
vAd  figure  substantially,  and  making  this  gold  coinage  the 
<^nly  legal  tender  for  debts  exceeding  I5.  It  increased  the 
j^ize  and  weight  of  the  silver  dollar  by  7  1-2  grains  of  stand- 
ard silver,  raising  it  from  412  1-2  to  420  grains.  The  half- 
il<>ilar,  quarter-dollar,  etc.,  were  left  practically  unchanged, 
t>ut  from  all  these  silver  coins,  including  the  dollar  piece, 
\*as  taken  away  (so  far  as  Congress  could  take  it  away)  the 
capacity  for  paying  debts  exceeding  $^. 

Practically  this  act  proclaimed  to  the  people  of  the  United 
States  on  February  12,  1873:  "You  are  legally  bound  to 
pay  the  public  creditor  |2,200,ooo,ooo  bearing  interest  and 
^A00.ooo,ooo  bearing  no  interest,  in  silver  coin.  The  silver 
dollar  contains  412  1-2  grains  of  standard  silver.  Gold  has 
^^come  more  valuable  than  its  legal  equivalent  in  silver.  You 
naturally,  therefore,  will  incline  to  pay  the  bondholder  in  sil- 
ver. But  it  is  hereby  decreed  that  you  shall  pay  him  in  gold. 
The  law  of  your  contract  gave  you  the  option  of  paying 
Ae  debt  in  gold  or  silver  coin.     This  option  is  taken  from 
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you  and  given  gratuitously  to  the  public  creditor.  As  to 
your  other  debts,  the  decree  further  is  that,  if  they  exceed 
lis,  they  too  shall  be  paid  in  gold  or  its  equivalent.  They 
are  not  to  be  paid  in  silver.  It  is  to  no  purpose  that  you 
urge  that  when  the  debt  was  incurred  the  understanding  of 
both  parties  to  it  was  that  the  creditor  could  demand  at 
most,  only  412  1-2  grains  of  standard  silver  for  each  dollar  of 
it.  And  it  is  equally  idle  for  you  to  say  that  the  debt  was 
created  by  borrowing,  and  that  what  you  received  as  money 
was  not  worth,  at  the  time  you  got  it,  60  cents  in  the  dollar. 
You  shall  pay  every  dollar  of  this  debt,  not  merely  in  dol- 
lars of  420  grains  of  standard  silver,  but  in  gold  dollars  c\ 
25  8-10  grains  of  standard  gold,  which  is  more  valuable  by 
nearly  10  per  cent.  As  matters  stood  yesterday,  the  prob- 
lem of  specie  resumption  appeared  to  be  in  the  way  of  beirg 
solved  without  a  shock,  and  henceforward  all  anxiet>'  ^  n 
that  account  might  be  dismissed.  You  might  have  embarked 
with  new  heart  and  hope  in  the  various  enterprises  whicr 
engage  capital  and  industry.  You  might  have  had  all  tht 
advantage  of  the  encouragement  and  confidence  due  to  tht 
successful  accomplishment  of  an  arduous  task — to  a  retun 
to  a  specie  standard.  All  this  is  ended.  You  are  still  to  b^ 
affrighted  and  deterred  by  the  dim  spectre  of  the  consd 
quences  of  a  resumption  in  gold  only.  Resumption  is  n-^ 
only  deferred,  but  is  made  more  difficult.  More  weight  ^: 
put  on  you,  and  at  the  same  time  you  are  made  weaker 
so  that  you  will  be  the  less  able  to  bear  it."  All  these  con>e! 
quences  were  directly  decreed  by  the  act  of  Februar>'  i  ^ 
1873.     I  challenge  contradiction. 

Now,  let  it  be  imagined  that  any  malevolent  tyrant,  exer 
cising  absolute  power  over  the  fortunes  of  his  subjects,  shoul-j 
have  inflicted  on  them  burdens  like  these.  Would  not  thi 
world  have  broken  out  in  execration?  Sure  I  am  that  c^ 
despot  in  any  country  where  the  people  have  anything  ti 
lose  could  have  perpetrated  such  an  outrage  and  have  beci 
so  tamely  submitted  to.  Yet  we  prate  about  our  intelligence 
our  public  spirit,  our  love  of  liberty,  our  resistance  to  opprcs 
sion,  and  our  popular  sovereignty  —  which  last  phrase,  if  i 
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ians  anything,  signifies  that  those  who  are  entrusted  with 
ministration    for  the  purpose  of  carrying  on  the  govern- 
ent  are  accountable  for  their  stewardship  to  the  people 
do  are  their   naasters.     I  do  not  believe  that  such  an  atro- 
ous  outrage  could  have  been  accomplished  fifty  years  ago 
ithout  making  it  strictly   necessary   for  every  man   who 
nderstandingly  contributed  to  it  to  hide  himself  from  the 
ober  indignation  of  a  pillaged  people.     I  believe  that  at  this 
lay,  while  the  reality  of  the  outrage  cannot  be  denied,  not 
)ne  man  in  a  hundred  is  aware  of  the  crime,  or  is  indignant 
It  the  malefactors.     This  act  of  February  12,  1873,^  as  we 
have  seen,  followed  closely  on  the  last  legal-tender  decision, 
aind  there  can  be  no  doubt  that,  so  far  as  its  unconstitution- 
ality went,  it   was   its   lineal   offspring.      But  every  lawyer 
knows  that  the  latest  legal-tender  decision  was  based  on  the 
opinion  of  Chief  Justice  Marshall  in  McCulloch  v.  State  of 
Maryland   (4   Wheat.    316),  and    Mr.  Justice    Bradley   was 
right,  logically,  in  deducing  from  that  opinion  conclusions 
m  advance  of  those  announced  by  his  more  cautious  associ- 
ates.   There  was  something  manly  in  his  intrepid  logic,  and 
if  the  American  people  cared  one  fig  for  what  our  forefathers 
regarded  as  their  most  inestimable  possession,  it  could  hardly 
fai\  to  take  the  alarm  when  thus  distinctly  admonished  that 
the  most  authoritative  legal  tribunal  in  the  land  had  pro- 
claimed principles  conferring  upon  the  United  States  Con- 
gress the   omnipotence   so   often   claimed   for   the    British 
Pariiament,  and  reducing  to  the   nothingness  of  a  tinkling 

^It  will  not  do  to  say  that  this  act  of  February  12,  1873,  was  passed 
^tily,  and  that  it  was  a  surprise  upon  the  Democrats.  It  was  discussed  and 
vib«tantially  agreed  on  in  the  session  of  1 87 1-2.  There  was  no  debate  over 
its  provisions  in  1872-3  that  deserves  the  name,  and  (what  I  very  much  regret) 
the  Congressional  Globe  does  not  show  us  the  vote  in  either  House  on  the 
fiial  passage  of  the  bill.  It  was  under  the  especial  patronage  of  Mr.  Hooper, 
of  Massachusetts,  in  the  House  of  Representatives,  and  of  Mr.  Sherman  in 
^c  Senate,  but  beyond  this  the  records  of  that  session  disclose  nothing  of 
importance.  The  yeas  and  nays  were  not  called  on  it  once,  and  its  far-reach- 
m^  and  pestilent  consequences  appear  not  to  have  been  suspected.  Mr. 
Cassedy,of  California,  did,  indeed,  spend  some  time  on  an  amendment  on  the 
subject  of  the  devices  of  the  several  coins!  He  was  solicitous  to  prevent  the 
omission  firom  some  of  them  of  the  effigies  of  the  eagle  ! 
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cymbal  those  constitutional  limitations  in  which  we  had  been 
accustomed  to  place  our  trust.  It  is  notorious  that  the  Ameri- 
can people  have  given  no  proof  that  they  scented  the  danger. 
Either  they  did  not  perceive  the  menace  or  they  were  careless 
and  indifferent  to  the  safety  of  what  was  threatened.  If  they 
were  engrossingly  occupied  in  the  pursuit  of  higher  things 
(if,  indeed,  higher  aims  than  the  care  of  civil  liberty  and  the 
preservation  of  constitutional  government  can  engage  the 
attention  of  mankind),  this  apathy  would  be  less  disg^racefuL 

I  have  heard  no  answer  to  this  characterization  of  the 
decision  and  the  statute  quoted.  I  have  heard,  indeed,  a  bold 
declaration  that  they  are  both  in  the  highest  degree  constitu- 
tional in  point  of  law  and  wise  in  point  of  statesmanship : 
but  the  favorite  line  of  defence  is  to  denounce  all  who  are 
opposed  to  either  as  inflationists  and  repudiators. 

Now,  to  whatever  the  decision  led  the  way,  its  direct  effect 
was  to  relieve  the  debtor,  though  it  was  made  the  occasion 
of  a  statute  which  well  nigh  crushed  him  by  its  injustice  and 
unconstitutionality.  I  will  not  address  any  ar^ment  to 
those  who  can  think  the  act  of  February  12,  1873,  a  d^Ht:im 
justiticBy  or  a  measure  of  statesmanlike  wisdom.  I  am  alt«.>- 
gether  engrossed  with  the  question  of  the  power  of  Con- 
gress, upon  the  presentation  of  any  conceivable  temptationj 
or  the  suggestion  of  any  possible  pretext,  to  perpetrate  suchi 
a  spoliation  upon  the  people;  and  I  have  said  that  I  an^ 
unable,  if  I  accept  the  reasoning  of  Chief  Justice  Marshall^ 
to  deny  the  conclusions  of  Mr.  Justice  Bradley.  Either  the| 
constitution  is  a  rope  of  sand,  or  the  reasoning  of  Chief  Jus^ 
tice  Marshall  is  unsound;  and  I  cannot,  as  a  lawyer,  hesitatq 
in  my  choice  of  the  alternative.  Of  course,  in  saying  this,  li 
simply  signify  my  adhesion  to  the  many  great  jurists  who.ati 
the  time  and  afterwards,  proclaimed  their  dissent  from  thei 
logic  by  which  Chief  Justice  Marshall  satisfied  himself  that 
Congress  had  power  to  charter  a  national  bank.  Mr.  Justicel 
Bradley  has  lately  demonstrated  that  the  same  logic  will  sul^l 
fice  to  clothe  that  body  with  whatever  powers  and  preroga- 
tives it  may  covet  and  declare  to  be  necessary — itself  bein^ 
the  sole  and  ultimate  judge  of  the  necessity. 
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The  justices  of  the  Supreme  Court  who,  in  8  Wallace, 
glared  the  legal-tender  act  unconstitutional,  and  those  who, 
12  Wallace,  unavailingly  protested  against  the  reversal  of 
tat  decision,  expressed  their  confident  belief  that  it  would 
ave  been    impossible  that  either  Marshall  or  Story  could 
ave  decided  that  Congress  possessed  the  power  to  make 
ngraved  paper  the  equivalent  of  coined  gold  and  silver.    Such 
conclusion    was  shocking  to  their  sensibilities,  and  they 
leprecated  and  resisted  it  with  eloquence  and  with  pathos, 
[hey  found,  of  course,  many  dicta  of  those  eminent  men 
A'hich  were  wholly  irreconcilable  with  the  idea  that  a  con- 
.rivance  for  borrowing  money  could,  by  any  _/?a/ known  to 
the  American  jurist,  be  made  money  itself,  and  they  demon- 
strated that  both  Marshall  and  Story  must  have  revolted  if 
suddenly   asked  to  sanction  the  act  of  February  25,   ig62. 
But  they  fail  to  show  that  the  reasoning  in  4  Wheat.  316 
does  not  contain  the  "  seminal  principle  of  mischief;"  and  to 
my  mind  it  is  unquestionable  that  either  this  reasoning  must 
be  condemned  as  unsound,  or  we  must  accept  the  conclusion 
that  there  are  no  limits  to  the  discretion  of  Congress — that  all 
constitutional  barriers  are  swept  away,  and  that,  with  a  very 
trifling  modification  of  the  terms,  but  none  whatever  of  the 
spirit,  we  may  adopt  the  maxim  of  the  civil  law,  ^^  quod  prin- 
dpi  placuit  legis  habet  vigorem^ 

It  is  true  that  no  decision  of  the  Supreme  Court  sanctions 
the  act  of  1873.     That  act  was  passed  in  time  of  profound 
peace,  and  no  urgent  demand,  growing  out  of  a  crisis  in  our 
affairs,  arose  for  its  enactment.     It  would  be  very  difficult  to 
assign  anything  like  necessity — something  that  knows  no  law 
and  is  incapable  of  restraint  or  guidance — for  the  donation 
to  the  bondholders  and  the  spoliation  of  the  people  which 
^as  effected  by  that  statute,  and  so  that  law  stands  con- 
demned, upon  all  the  rules  up  to  this  time  declared  by  the 
coMtt  of  last  resort  (except  those  indicated  by  Mr.  Justice 
Bradley),  as  a  usurpation  of  power.     But  we  must  not  deceive 
ourseWes.     The  reasoning  employed  by  Chief  Justice  Mar- 
shall (in  4  Wheat.  316)  is  of  extreme  and  most  dangerous 
flexibility.     There  is  no  possibility  for  constitutional  govern- 
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ment  except  in  strict  construction.     What  is  called  "  libf$( 

construction"  is,  in  the  worst  sense  of  the  term,  destructh 

It  tears  into  shreds  the  charter  the  meaning  of  ivhich  is  i 

question.     It  is  the  universal  solvent.     Bars   of   steel   aa 

walls  of  adamant  melt  like  wax  when  it  is  applied.      One  { 

tempted,  except  that  the  matter  is  too  grave  for   jesting,  X 

quote  the  lines  of  the  satirist  on  a  kindred  subject, 

<<  A  liberal  conscience  is  all  one,  I 

And  signifies  the  same  as — none!"  I 

when  asked  to  tolerate  the  enlargement  of  a  power  g-iven,  o 
the  arrogation  of  a  power  withheld,  by  invoking  what  i 
called  a  **  liberal  construction^  1 

We  may  sympathize  with  the  final  minority  of  the  Supreme 
Court  of  the  United  States  in  rejoicing  that  neither  Marshall 
nor  Story  did  ever  sanction  such  a  palpable  violation  of  thq 
letter  and  spirit  of  the  constitution  as  the  act  of  Februar\* 
25,   1862,  perpetrated;  but,  for  one,  I  am  glad   that  they 
never  were  tempted  to  do  such  a  thing.     No  one  honors  the 
memory  of  Marshall  more  than  I  do.     His  ability,  his  mas- 
tery of  legal  principles,  and   his   clear  logic  have   always 
excited  my  admiration.     One  of  the  earliest  and  most  cher- 
ished recollections  of  my  boyhood  is  the  sight  of  that  great 
jurist  presiding  over  the  court  to  which  he  gave  such  lustre; 
and  for  stainlessness  I  have  always  ranked  him  with  Wash- 
ington.    But  both  Washington  and  Marshall  were  only  men; 
and  it  can  hardly  be  doubted  that  the  latter  felt  the  ascend- 
ant of  the  genius  of  Hamilton.     He  accepted  the  opinion  ot 
that  ablest  man  of  the  Federal  party,  that  the  Constitution 
permitted  the  creation  of  a  bank,  and  on  the  bench  he  could 
only  justify  this  opinion  by  reasoning  which  has  since  proved 
sufficient  to  warrant  a  more  dangerous  usurpation.     Marshall 
might  have  hesitated  to  follow  to  its  inexorable  result  the 
reasoning  employed  to  defend  the  bank;  but,  besides  that  we 
have  no  assurance  that  he  would  have  done  this,  we  hope 
that  he  would  in  that  case  have  pronounced  the  reasoning 
faulty  from  the  beginning.     It  is  not  candid  to  adhere  to  a 
course  of  reasoning  for  certain  purposes  and  to  repudiate  it 
for  others.     In  a  line  directed  towards  a  distant  object,  an 
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or  in  the  aim,  almost  imperceptible  in  the  beginning,  will 
measured  to  an  enormous  divergence  when  a  large  portion 
space  is  traversed.  But  no  geometrician  would  infer  that 
i  deviation  was  due  only  to  the  distance  passed,  or  that  the 
e  was  correct  at  any  point  of  its  course.  He  would  know 
at  the  first  step  to  be  taken  for  avoiding  error,  and  the  ruin 
lich  watts  on  it,  was  to  go  back  to  the  beginning  and 
adjust  the  first  inch  of  the  direction.  So  here,  when  the 
emises  of  a  syllogysm  lead  us  to  an  absurd  conclusion,  we 
low  that  a  fallacy  lies  concealed  in  them,  and  proceed  to 
Kclude  it.  When  a  subtly-constructed  argument  conducts 
s  ftrst  to  an  unexpected,  then,  by  following  it  somewhat 
irther,  to  a  startling,  and  lastly  to  a  monstrous,  consequence, 
0  man  in  his  senses  accepts  the  first  and  rejects  the  last.  All 
re  by  the  conclusion  demonstrated  to  be  founded  on  fallacies, 
letected  or  undetected,  and  the  reasoning  which  led  to  that 
^hfch  perhaps  flattered  our  prejudices  stands  condemned 
>ecause  we  see  that  it  conducts  equally  to  that  which  over- 
Jirows  all  settled  judgment.  The  fallacy  must  be  eliminated 
from  the  argument  before  any  trust  can  be  placed  in  any  of 
tie  deductions  from  it,  whether  immediate  or  remote. 

In  the  meantime  the  following  seem  to  be  the  measures  of 

practical   statesmanship   which    the   conjuncture    demands. 

First,  the  restoration,  by  the  repeal  of  the  act  of  1873,  of  the 

dollar  of  412  1-2  grains  of  standard  silver  to  its  capacity  for 

paying  a  dollar  of  each  debt  contracted  since  1837  and  made 

payable  in  coin,  by  whomsoever  to  whomsoever.     If  before 

or  since  that  day  any  contract  has  been  made  to  pay  gold 

^oin,  let  that  promise  be  fulfilled  according  to  its  tenor.     In 

respect  of  the  United  States,  let  all  bonds  or  promises  to  pay 

money  by  //issued  since   February  12,  1873,  be  redeemable 

in  gold  coin.     Let  the   coinage  of  silver  dollars  of  412  1-2 

grains,  and  of  half   and   quarter-dollars   of    proportionate 

v^eight,  be  urged  with  all  diligence  at  the  national  mints; 

and  let  all  the  outstanding  legal-tender  notes  and  fractional 

cwency  of  the  United  States  be  paid  out  of  the  first  money 

thus  coined.     When  all  these  obligations  are  paid,  but  not 

W^re,  let  the  bonds  of  the  United  States,  issued  before  Feb- 
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ruary  12,  1873,  be  paid,  as  far  as  possible,  in  the  same  silvei 
coin;  and  let  no  such  bond  be  paid  at  anytime  in  goldccio, 
unless,  peradventure,  gold  coin  should  become,  in  the  inter- 
ests of  the  debtor,  a  medium  preferable  to  silver  in  paymeni 
of  debt  (as  was  the  case  in  1853).  Finally,  in  all  future 
issues  of  bonds  of  the  United  States,  let  the  medium  of  pay 
ment  be  declared  in  the  bond ;  failing  this,  let  the  choice  o] 
the  medium  belong,  as  before,  irrevocably  to  the  debtor. 

Thomas  T.  Gantt. 
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//.      CIVIL  WAR  AND  LIFE  INSURANCE. 

One  of  the  most  intricate,  and  at  the  same  time  delicate,., 
uestions  ivhich  the  late  civil  war  left  as  a  legacy  to  the 
American  courts  was  the  question  of  the  status  of  life  insur- 
nee  contracts,  the  pai:ties  to  which  had  been  separated  by- 
be  hostile  lines  of  the  contending  armies.     It  was  an  intri- 
ate  question,  because  the  peculiar  feature  and  the  distinctive 
haracteristics  of  the  contract  of  life  insurance  were  at  that 
ime  so  little  understood.     To  the  mass  of  people  of  ordinary 
intelligence   the  system  of  insurance  on  human  lives  pre-- 
sented  itself   as  a  bewildering  labyrinth.     By  experienced 
officials,  careful  students  of  the  system,  and  lawyers  of  con- 
siderable practice  in  life  insurance  controversies^  the  relations 
between  insured  and  insurer,  and  their  respective  rights  and 
equities,  were  seen  rather  than  appreciated  or  comprehended.. 
And  that  this  was  true,  also,  of  practiced  actuaries  may  be 
known  from  the  one  fact  that  Mr.  Elizur  Wright,  a  distin- 
guished actuary,  who  was  the  author  of  the  Massachusetts, 
non-forfeiture  statute  of  1861,  designing  thereby  to  resurrect 
that  long-buried  equity  of  the  policy-holder  which  has  but 
lately  been  recognized  by  the  courts  in  the  decisions  that 
we  are  presently  to  consider,  has  for  several   years  been 
dissatisfied  with  that  eminent  work,  and  has  acknowledged 
that  it  did  not,  after  all,  adjust  with  exactness  the  equities  of 
the  parties.     Tl\je  difficulties  of  the  question  were  enhanced 
W  the  sudden  and   rapid   development  of   the   American 
s>'stem  of  life  insurance.     It  was  in  blissful  oblivion  as  to  the- 
possibility  that  a  great  civil  war  might  convulse  the  nation 
and  divide  the  people  into  two  vast  sections,  that  the  buyers 
and  sellers  of  life  insurance  had  made  of  it  a  general  inter- 
state commerce.     No  such   contingency  had   entered    into 
their  calculations,  nor  could  it  have  been  reasonably  antici- 
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pated.     The  experience  of  the  past  furnished   neither 
gestions  to  the  contracting  parties  nor  precedents  for 
courts;  for  no  great  and  expanded  system  of  life  insura 
operations,  like  ours,  had  ever  before  been  rent  asundei 
the  sword.     So  the  large  number  of  southern  holders  of 
policies  issued  by  northern  insurers  found  themselves,  oj 
least  believed  themselves,  possessed  of  legal  rights  as  poll 
holders,  the  remedies  for  the  protection  of  which  were  poo 
defined,  or  defined  not  at  all.     For  these  reasons  the  qu 
tions  thus  presented  to  the  courts  were  delicate  as  well 
difficult. 

These  were  questions,  too,  of  casuistry,  no  less  than 
equity  and  law.  This  was  the  problem  which  would  "cati 
the  conscience"  of  the  court.  In  our  ordinary  references  1 
the  equity  tribunals  as  "courts  of  conscience,*'  we  do  m 
think  of  the  chancellor  as  a  casuist.  But  such  he  always 
when  brought  to  face  new  and  unsolved  problems  of  equitaW 
relations.  It  is  after  the  infallible  dictates  of  the  hiddei 
monitor  have  become  rules  in  foro  conscientiiB  that  thej 
leave  the  domain  of  casuistry.  If  we  would  measure  oi 
fathom  the  conscience  of  any  judge,  let  us  see  how  he  hrsi 
dealt  with  this  problem  of  civil  war  and  life  insurance. 

And  how  will  Anglican  law  be  found  to  bear  the  strain 
upon  it  of  this  new  force  which  demands  adjustment  and 
regulation  ?     Has  it  any  inherent  power  to  provide  for  such 
cases?     It  has  been  said  by  many  jurists  that  the  principles 
of  our  common  law,  remaining  themselves  fixed,  are  "com- 
prehensive enough  to  adapt  themselves  to  new  institutions, 
new  modes  of  commerce,  new  usages  and  practices,  as  the 
progress  of  society  and  the  advancement  of  civilization  may 
require."     Shall  this  still  be  said  of  our  law,  after  it  has 
grappled  the  new  problem  of  life  insurance  as  affected  b/ 
civil  war  ? 

It  seems  curious,  now,  to  look  back  upon  the  flutte/w^ 
that  prevailed  among  the  courts  as  they  met  and  undertook 
to  solve  this  problem.     Within  the  past  year  we  have  r^^  \ 
and  considered  the  decision  of  the  Supreme  Court  of  the 
^United  States  in  the  Statham  case.     There  we  have  been 
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'oAuced  to  that  almost  forgotten  feature  of  the  life  insur- 

e  contract  which  Mr.  EHzur  Wright  calls  "self-insurance/' 

s.  perhaps,  safe  to  say  that  the  right  of  that  feature  of  the 

itract  to  a  hearing  and  to  consideration  by  the  courts  is 

w  generally  admitted.      There  has  been  some  criticism 

on  the  majority  opinion  rendered  by  Mr.  Justice  Bradley 

the  Statham  case,  for  the  manner  in  which  it  deals  with 

at  new  equity  and  for  the  result  thereby  reached.     But  the 

ttthat  the  element  of  *' self-insurance/*  which  inheres  in 

fery  one   of    the  ordinary  contracts  of    life   insurance,    is 

xorded  a  hearing  and  recognized  as  an  important  factor  in 

ie  problem,  gives  general  satisfaction.     The  wonder  now  is, 

Ay  did  no  court  sooner  discover  this  factor  and  employ  it 

I  its  calculations?     Why  should  all  wait  for  Columbus  first 

D poise  the  egg? 

It  would  be  scarcely  profitable  now  to  do  more  than  glance 
&  the  various   processes   of   reasoning   indulged,  and  the 
fcerse  results  reached,  by  the  different  courts  who  were 
called  on   to  deal  with  this  question.     The  first  and  most 
obvious  answer  of  the  insurer  to  a  suit  on  one  of  these  poli- 
cies was  that,  by  its  own  terms,  it  was  null  and  void,  or  had 
become  "  forfeited  "  to  the  insurer,  by  reason  of  the  failure  to 
pay  premiums.     Most  of  the  courts  scouted  the  attempted 
application  of  this  principle  to  these  cases,  apparently  with 
indignation.     But  some  wisely  considered  it  the  controlling 
feature  of  the  cases,  inasmuch  as  it  had,  long  prior  to  the 
var,  been  recognized  as  such  in  all  life  insurance  contracts. 
Dillard  v.  Manhattan  Life  Insurance  Company,  44  Geo.  1 19 
(tSji),  administered  this  principle  alone  in  a  brief  opinion. 
In  O'Reilly  v.  Mutual  Life  Insurance  Company,  2  Bigelow's 
Cases,  97,  the  superior  court  of  New  York,  in  1866,  had  done 
the  same,  holding  that  the  intervention  of  the  war,  rendering 
perfomiance  of  the  contract  to  pay  premiums  impossible, 
amounted  to  a  practical  confiscation  by  the  state  of  the  right 
to  keep  the  policy  alive.     Worthington  v.  Charter  Oak  Life 
Insurance  Company,  41  Conn.  372,  went  elaborately  over  the 
same  ground,  not  only  applying  the  principle  that  "  time  is 
of  the  essence  of  the  contract,"  as  sufficient  to  control  the 
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-case,  but  holding  also  that  the  intervention  of  the  war,  ] 
venting  further  performance  by  the  insured,  dissolved 
-executory  part  of  the  contract.  In  Tait  v.  New  York  1 
Insurance  Company  (2  Ins.  L.  J.  861),  in  the  United  Sta 
circuit  court,  Emmons,  J.,  went  straight  to  the  conclus 
that,  upon  grounds  of  public  law,  the  "  substantial  reJati( 
existing  between  the  parties"  were  dissolved  by  the  w 
because  it  would  have  been  beneficial  to  the  public  enemy 
Jceep  them  alive. 

The  very  general  refusal  of  other  courts  to  caincide  in  ai 
of  these  views,  and  their  failure  to  furnish  sound  reasons  f 
their  different  conclusions,  serve  to  convince   us  now  th 
they  rather /<?//  the  presence  of  some  equities  in  favor  oft): 
insured  than  saw  or  understood  what  those   equities  wen 
In  no  less  than  fourteen  different  cases  it  was  decided  b 
eight  different  courts  that  the  war  had  only  suspended,  ncl 
abrogated,  the  contract  of   life  insurance.     It  was  held  u 
New  York  Life  Insurance  Company  v.  Clopton,  7  Bush,  i/t 
(1870);  Robinson  v.  International  Life  Society,  42  N.  Y.  §4 
{1870);  Manhattan  Life  Insurance  Company  v.  Warwick,  2d 
Gratt.  614  (1871);  Statham  v.  New  York  Life  Insurance  Com- 
pany, 45  Miss.  581  (1871);  Sands  v.  New  York  Life  Insur- 
ance Company,   59  Barb.   556,  50  N.  Y.  626  (1872);  and 
Smith  V.  Charter  Oak   Life   Insurance  Company,  i  C.  L 
J.  76  (Mo.,  1873),  that  the  intervention  of  the  war  did  not 
revoke  the  authority  of  the  former  agent  of  the  insurer  to 
receive  premiums,  and  that  the  tender  or  payment  of  pre- 
miums to  such  agent  protected  the  assured  from  a  default. 
In  the  Robinson  and  Sands  cases  in  New  York,  and  in  Mar- 
tine  V.  International  Life  Insurance  Company,  62  Barb.  iSi, 
.  such  payment  in  confederate  money  was  held  sufficient.    In 
New  York  Life  Insurance  Company  v.  Hendren,  24  Gratt 
(Va.)  536,  it  was  broadly  held  that  **  the  company  was  bound 
to  keep  an  agent  here  continually,  to  receive  premiums  and  ^^ 
pay  policies ;  "  and  the  like  ruling  was  made  in  20  Gratt.  614* 
and  45   Miss.  581,  supra,  and  by  Blatchford,  J.,  in  Kzm'dtoa 
v.   Mutual   Life  Insurance  Company,  9  Blatch.   234.   The 
•  doctrine  of  20  Gratt.  614  was   approved  and   followed  in 
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tual  Benefit  Life  Insurance  Company  v.  Atwood,  24  Gratt. 
;  and  in  45    Miss.,  20  Gratt.,  and  9  Blatch.  the  decision 
{  rested   partly  on  the  theory  that  the  insurer,  a  foreign 
poration,  by  complying  with  the  state  laws  as  to  transact- 
;  business  in  the  state  where  the  insurance  was  effected, 
1  become  domiciled  in  such  state,  so  that  all  war  ques- 
ns  were  extraneous  to  the  case.     But  it  was  further  held, 
r  contra^  in  Cohen  v.  New  York  Mutual  Life  Insurance 
>mpany,   50   N.  Y.  610;    Hillyard  v.  Mutual  Benefit  Life 
isurance    Company,  6  Vroom,  415;   s.  r.,  37   N.  J.  444; 
!artine  v.  International  Life  Insurance  Company,  53  N.  Y. 
jg;  New  York  Life  Insurance  Company  v.  White  (Va.),  2 
outh.  Law  Rev.  (o.  s.),  549;  and  Bird  v.  Penn  Mutual  Life 
asurance  Company,  5  Bigelow*s  Cases,  487  (U.  S.  Court, 
enn.),  that  even  tender  of  premiums  was  unnecessary,  the 
ffect  of  the  war  being  to  excuse  wholly  their  non-payment. 
\nd  in  the  Hamilton  case,  Blatchford,  J.,  further  advanced  the 
agenious  theory  that  if  the  insurer  had  provided  and  kept 
\n  agent  within  the  hostile  lines,  the  insured  "could  have 
tendered  the  premium,  and  the  agent  could  have  refused  to 
receive  it,  because  he  could  not  remit  it,  and  because  it  would 
be  confiscated."     In  the  Bird  case  the  judgment  of  Cadwal- 
lader,  J,,  was  based  partly  on  the  conclusion  that  "the  war 
was  not  a  cause  of  any  forfeiture ;    none  was  incurred  in 
addition  to  that  incurred  at  law  through  the  mere  non-pay- 
ment of  the  premium."     But  the  court  of  appeals  of  New 
York  argued,  as  to  the  war,  that  "  there  is  no  reason  why  it 
shall  not  save  from  forfeiture  this  condition  of  payment  of 
the  premium  when  due ;    it  is  the  fault  of  neither  party  that 
it  is  not  paid,  and  war  suspends  contracts  like  this,  but  does 
not  destroy  them."     Sands  case,  50  N.  Y.  626.     And  the 
^me  court  quieted  itself,  as  to  any  possible  injustice  to  the 
insurer,  by  saying:  "  No  injustice  is  done  to  the  defendant  in 
^iv\s  case  by  permitting  the  plaintiff  to  make,  now,  the  pay- 
ments she  could  not  lawfully  make  between  1861  and  1865; 
t^e  interest  will  compensate  for  the  non-payment  at  the  time; 
ind  the  defendant,  in  legal  contemplation,  will  be  in  precisely 
tlie  situation  it  would  have  been  had^the  money  been  paid 
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on  the  law  day."  Cohen  case,  50  N.  Y.  610.  The  courj 
appeals  of  Virginia  thought  it  "a  monstrous  perversioi 
law"  to  allow  the  insurers  "to  hold  on  to  the  money  t 
had  received,  and  to  say  to  their  confiding  victim  :  '  You  ij 
whistle  to  the  winds  for  your  merited  reward,  notwithstd 
ing  you  relied  upon  our  covenant  and  good  faith  to  pay  i 
(Warwick  case,  20  Gratt.  614);  and  congratulated  itself  t 
its  decisions  upon  this  subject,  **  so  just,  and  so  plainly  enfo 
ing  the  rights  of  destitute  widows  and  orphans,  have  recei^ 
the  sanction,  commendation,  and  approval  of  so  md 
eminent  courts,  distinguished  for  their  learning-  and  wisdori 
Indeed,  it  would  seem  that  these  courts  generally  though 
with  the  Mississippi  supreme  court  in  the  Statham  case  ^j 
Miss.  581),  that  the  contract  of  life  insurance  was  verymucj 
like  a  promissory  note.  That  court  seriously  queried  : 
what  essential  features  does  this  contract  differ  from 
advance  of  money,  made  by  a  citizen  of  New  York  in  i8yi 
on  the  bond  of  a  citizen  of  this  state,  payable  sixt>'  day 
after  the  death  of  Dr.  Statham,  on  the  consideration  of  ai 
annual  payment  of  JI200  ?  " 

Throughout  all  these  various  opinions  of  learned  court 
there  is  manifest  an  almost  total  darkness  of  vision  as  to  the 
features  of  the  contract  which  controlled  the  later  decision 
of  the  supreme  court.     True,  the  courts  seemed  at  time^ 
almost  ready  to  put  their  hands  upon  the  true  principle; 
they  were   "getting  warm,"   as   the   children   say  in  their 
games.     Thus,  the  New  Jersey  court,  in  6  Vroom,  spoke  of 
the  "vested  interest"  of  the  insured,  which  was  still  "matur- 
ing," but  failed,  or  at  least  declined,  to  discriminate  it  from 
"  a  debt  growing  due."     The  New  York  court  of  appeals,  in 
the  Cohen  case,  spoke  of  the  gain  of  the  insurers  during  the 
first  years  of  the   life  of  the   policy,  by  the   payment  of  ^ 
premiums  "  in  excess  of  the  actual  risk,"  and  explained  that 
"this  excess  is  so  much  paid  in  advance  for  the  greater /w^' 
during  the  later  years  of  a  long  life ;"  but  did  not  seem  to 
consider  that  such  excess  was  all  that  remained  the  abso/ute 
property  of  the  insured,  or  that  the  insurer  had  earned  the 
amount  of  the  current  premiums  by  carrying  the  "actual 

Digitized  by  VjjOOQIC 


CIVIL   WAR  AND   LIFE   INSURANCE.  393 

/*  The  same  features  of  the  contract  were  referred  to  in 
Bird  case  by  Cadwallader,  J.,  who  observed  that,  if  the 
mdant  was  allowed  wholly  to  prevail,  the  insured  would 
:  the  reserved  rights  thus  acquired  ;  but  he  treated  these 
is  as  giving  to  the  insured  only  "  an  option  to  continue 
insurance  on  fulfilling  the  condition  precedent/'  while  at 
f  same  time  the  effect  of  the  war  was  to  convert  the  case 
0  a  forfeiture,  relievable  in  equity,  upon  the  principle  of 
ring  the  insurer  compensation  in  money  by  deductions 
^m  the  policy.  On  the  other  hand,  the  same  features  of 
e  contract  were  adverted  to  in  the  dissenting  opinion  in 
t  Warwick  case  (20  Gratt.  614),  as  giving  to  the  insured 
ii  compensation  for  all  he  had  paid  in  premiums,  in  the 
injing  of  the  risk  of  his  life  by  the  insurer,  thus  relieving 
ie  latter  from  any  further  obligation  under  the  contract. 
'lit  in  none  of  these  cases  was  the  "self-insurance"  part  of 
le  policy  looked  to  or  recognized  as  of  any  importance  in 
he  determination  of  the  case. 

In  the  case  of  Smith  v.  Charter  Oak  Life  Insurance  Com- 
jany,  supra,  relief  was   granted  to  the   insured  to  only  a 
modified  extent.      The   refusal   of  the   insurer  to   receive 
premiums  after  the  outbreak  of  the  war  was  treated  as  a 
breach  of  the  contract,  giving  a  right  to  damages ;  and  the 
measure  of  such  damages  was  held  to  be  the  value  of  the 
?«^icy  at  the  time  of  the  breach.     But  how  such  value  was  to- 
be  ascertained  is  not  disclosed  by  the  report  of  the  case  in 
'  C.  L.  J.  76.    So,  in  Hancock  v. 'New  York  Life  Insurance 
Company,  4  Bigelow's  Cases,  488,  in  the  United  States  circuit 
court  for  Virginia,  Bond,  J.,  treated  the  withdrawal  by  the 
^ttsurer  of  its  agency  as  a  breach  of  the  contract,  giving  a 
nght  of  action  for  damages,  and  instructed  the  jury  to  find 
^e  damages  "  the  plaintiffs  have  suffered  by  reason  of  the 
oefendant's  breach  of  the   contract;*'   and   damages   were 
S^^^ti,  accordingly,  for  a  sum  equal  to  a  little  over  one-fourth 
^'  the  policy.    These  cases  show  an  attempt  to  administer  a 
Hide  equity.    Like  the  other  cases  above  cited,  they  exhibit 
^  sort  of  judicial  "feeling  after"  the  equities  of  the  contract, 
f^^werthan  an  appreciative  understanding  of  them. 
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To  the  Supreme  Court  of  the  United  States  the  pa 
most  interested  long  ago  turned  for  relief  from  the  mai 
doubt  into  which  they  were  thus  thrown.  The  two  cast 
Hamilton,  from  the  circuit  court  of  New  York,  and  Tait,  f 
the  circuit  court  of  Tennessee,  taking,  as  ^ve  have  si 
radically  different  views  of  the  whole  subject,  were  appe* 
to  the  Supreme  Court.  Unfortunately,  when  the  cases  w 
argued  before  that  body,  the  vacancy  in  the  office  of  cl 
justice  left  but  eight  judges  on  the  bench,  who  were  equa 
divided  in  opinion.  Thus,  when  the  judgments  of  the  co 
were  rendered  on  April  6,  1874,  the  two  contrary  decisk 
of  the  circuit  courts  were  both  affirmed,  and  the  bewild 
ment  was,  if  possible,  greater  than  before. 

In  the  Statham  case  (being  the  same  case  which  arose 
45  Miss.  581)  and  the  two  others  decided   with   it  at  tl 
October  term,  1876,  reported  93  U.  S.  24,  the  view  taken  • 
this  class  of  cases  is  a  novel  one.     Except  in  cases  arisiu 
under  the  Massachusetts   non-forfeiture  law  of   1861,  it 
probable  that  the  courts  have  never  had  presented  to  thet 
the  proposition  that  the  holder  of  an  ordinary  life  policy  ha 
always  money  in  the  hands  of  the  insurer  (at  least  durini 
the  earlier  years  of  the  policy)  not  consumed  in  insurance 
Nor  does  it  appear  from  Mr.  Otto's  report  of  these  esse: 
that  the  point  was  there  presented,  except  in  the  concluding 
argument  of  Mr.  Garfield  for  the  insurers,  and  then,  as  »'C 
are  informed,  only  in  response  to  a  suggestion  of  Mr.  Justice 
Bradley  from  the  bench.     The  opening  argument  for  the 
insurers  submitted  the  following  analysis  of  the  life  insurance! 
contract,  which  overlooked  the  feature  of  "self-insurance:' 
"The  contract  consists  of  two  parts,  and  is  divisible,    fi^^f 
it  effected  an  insurance  upon  the  life  of  the  applicant  for  one  1 
year,  which  is,  so  far  as  he  is  concerned,  an  executed  con- 
tract.    Should  he  die  within  that  specific  period  the  com- , 
pany  absolutely  covenants  to  pay  the  amount  of  the  policy.  I 
Second,  it  purchased  the  option  of  his  making  the  stipulated  , 
payments,  and  thus  continuing  the  insurance  from  year  ^^ 
year,  and  is  in  this  respect  an  executory  contract."   And 
the  admission  of  counsel  for  the  insurers,  in  the  conckdi^Jg 
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gument,  went  merely  to  the  extent  that,  if  any  equitable 
ijustment  of  the  controversy  be  made,  it  should  be  only  on 
e  basis  of  the  surrender  value  of  the  policy. 
The  features  of  the  contract  which  are  made  the  basis  of 
tc  opinion  of  the  majority  of  the  court  may  be  stated  as 
illows :  Insurers  of  lives  might,  perhaps,  have  so  prepared 
icir  policies  that,  as  in  fire  insurance,  each  annual  or  other 
criodic  payment  of  premium  should  exactly  cover  the  risk 
ssured  for  the  particular  period.  But,  for  reasons  not  nec- 
tary here  to  notice,  they  have  not  done  so.  Both  in  cases 
rf"tenn  payments"  and  "endowments,"  as  also  in  cases 
irhere  the  periodic  payments  are  spread  over  the  whole 
period  of  life,  these  payments  are  arbitrarily  averaged  so  as 
to  be  equal  in  amount.  Inasmuch  as  the  risk  upon  each  life 
varies  with  the  age  of  the  subject,  it  follows  that  in  no  one 
year  does  the  premium  charged  and  paid  measure  or  cover 
exactly  the  risk  for  that  particular  year.  An  average  having 
been  taken  for  the  whole  period  of  life,  it  results  that  in  the 
earlier  years  of  the  policy,  or  prior  to  the  middle  life  of  the 
insured,  the  annual  premiums  exceed  the  cost  of  current 
insurance.  The  reason  for  this  practice  is,  of  course,  imma- 
terial in  law,  inasmuch  as  it  has  been  adopted  by  the  com- 
mon consent  of  both  parties  to  the  contract,  and  is  thus  an 
inherent  part  of  it.  It  also  results  that  in  the  later  years  of 
the  policy,  or  after  the  subject  has  arrived  at  middle  age,  the 
annual  premiums  will  be  less  than  the  cost  of  current  insur- 
ance, and  that  the  insurer  will  be  made  whole  in  respect 
thereof  by  recourse  upon  the  excess  which  has  thus,  in  the 
earlier  years  of  the  policy,  been  collected  in  his  hands.  And 
so,  as  is  stated  by  Mr.  Justice  Bradley,  in  his  opinion,  "  each 
instalment  is,  in  fact ^  part  consideration  of  the  entire  insurance 
for  lifer 

Thus  it  will  be  seen  that  the  premiums  periodically  paid 
upon  the  policy  during  the  earlier  years  subserve,  in  part, 
three  different  purposes ;  and  while  the  analysis  of  the  con- 
tract into  two  parts,  by  the  learned  counsel  in  the  Statham 
case,  may  have  been  quite  correct,  a  different  analysis  must 
be  made  oi  ih^  premiums.     Firsts  a  part  of  each  premium 
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serves  to  pay  the  insurer  for  the  current  insurance,  or 
carrying  of  the  risk  during  the  period  for  which  it  is  pi 
Second,  another  part  of  each  premium  is  absorbed  in 
expenses  of  the  company,  or  of  the  conduct  of  the  busine 
Third,  the  remainder  rests  in  the  hands  of  the  insui 
accumulating  upon  interest,  ready  to  be  drawn  upon  to  j 
in  paying  the  cost  of  current  insurance  in  the  later  yearsj 
the  policy,  or  to  respond  to  the  demand  for  payment  of  \ 
policy  when  it  shall  have  matured  and  become  a  claim.  Tj 
last-named  sum,  corresponding  to  deposits  made  by  tj 
insured  in  a  bank,  not  for  present  needs,  but  to  cover  futu 
contingencies,  Mr.  Elizur  Wright  calls  the  "  savings  bank 
branch  of  life  insurance ;  while  the  power  or  ability  of  the 
savings  to  furnish  insurance  in  later  years  is,  in  his  technia 
phrase,  the  "  self-insurance  *'  of  the  policy. 

As  to  the  first  item  above  named  it  is  manifest  that,  b; 
carrying  the  risk  of  the  death  of  the  insured  for  a  year,  am 
holding  himself  in  readiness  to  comply  with  his  contract  t( 
pay  the  policy,  the  insurer  has  earned  the  premium  for  sud 
current  insurance,  and  that  premium  has  become  his  propi 
erty.     The  second  item  of  premium  has  been  absorbed  in 
necessary  expenses,  and  is  thus  lost  to  both  parties.     It  may 
be  called  "  wear  and  tear."     In  case  at  any  time  the  insured 
fails  to  pay  further  premiums,  and  abandons  his  contract,  he 
releases  thereby  all  claim  to  the  third  item,  of  savings  or 
deposits.     The  clause  of  common  occurrence  in  these  poli- 
cies, that  in  such  cases  all  premiums  paid  "  shall  be  forfeited" 
to  the  insurer,  must  evidently  be  understood  to  refer  to  this 
portion   of  the   premiums,  inasmuch  as  the  first    item  has 
already  become  the  property  of  the  insurer,  as   we  have 
seen.     And  in  case  of  the  death  of  the  insured  within  any 
of   the   earlier   years   of   the   policy,   it  is   plain   that  the 
"  savings  *'  part  of  the  premiums  have  become  legitimately 
the  property  of  the  company  (for  the  benefit  of  its  stoclf- 
holders,  if  a  stock  concern,  or  for  the  benefit  of  its  other 
policy-holders,  if  organized  on  the  mutual  plan),  for  the  p"''- 
pose  of  contributing  to  the  fund  necessary  for  the  payment 
of  the  policy. 
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\ut  v^liile  the  contract  is  in  full  force  in  its  earlier  years, 
I  without    any   default  or    forfeiture,  either    present  or 
stided,   whose  property  is   the  "savings"  or   "deposit" 
rtiofi  of  the  premiums  paid  ?     It  may  possibly  be  a  matter 
<io\il>t,  a  priori^  whether  in  any  case  the  policy-holder  has 
y  ownciership  or  interest  in  these  "  savings."    But  the  Massa- 
usctts  non-forfeiture  statute  rules,  for  that  commonwealth, 
at  they  are  the  property  of  the  policy-holder ;  and  the  very 
jneral  practice  of  our  American  life  insurance  companies, 
I  giving  the  "  surrender  value  "  of  the  policy  to  the  retiring 
olicy-holder,  is  an  acknowledgment  of  the  same  owner- 
hip.     The  Supreme  Court  has  passed  on  this  question  in  the 
itatham  case  in  terms  so  unequivocal  as  not  to  be  misun- 
Icrstood.     After  determining  that  the  failure  of  the  assured 
:o  pay  the  recurring  premiums  had  the  effect  to  terminate 
the  contract,  notwithstanding  such  failure  was  caused  by  the 
»ar,  the  court  holds  that  neither  party  was  to  blame  for  such 
cessation,   and  that  for  this  reason  the  policy-holder  retains 
his  ownership  over  the  "savings."     Mr.  Justice  Bradley  says: 
•The   question  then  arises,  must  the   insured   lose   all  the 
money  which  has  been  paid  for  premiums  on  their  respective 
policies?     If  they  must,  they  would •  sustain  an  equal  injus- 
tice to  that  which  the  companies  would  sustain  by  reviving 
the  policies.     At  the  very  first  blush  it  seems  manifest  that 
justice  requires  that  they  should  have  some  compensation  or 
return  for  the  money  already  paid,  otherwise  the  companies 
would  be  the  gainers  from  their  loss ;  and  that  from  a  cause 
for  which  neither  party  is  to  blame."     And  after  citing,  as  an 
illustration,  the  case  of  a  supposed  contract  to  buy  a  house, 
paying  therefor  in  instalments,  which  should  in  like  manner 
be  terminated  as  a  result  of  the  war,  he  continues :  "  And  so, 
in  the  present  case,  whilst  the  insurance  company  has  a  right 
to  insist  on  the  materiality  of  time  in  the  condition  of  pay- 
ment of  premiums,  and  to  hold  the  contract  ended  by  reason 
of  non-payment,  they  cannot,  with  any  fairness,  insist  upon 
the  condition  as  it  regards  the  forfeiture  of  the  premiums 
already  paid.     That  would  be  clearly  unjust  and  inequitable. 
The  mixtA  has  an  equitable  right  to  have   this  amount 
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restored  to  him,  subject  to  a  deduction  for  the  value  of  the 
assurance  enjoyed  by  him  whilst  the  policy  was  in  existence.* 
Again :  "  To  forfeit  this  excess,  which  fairly  belongs  to  the 
assured,  and  is  fairly  due  from  the  company,  and  which  the 
latter  actually  has  in  its  coffers,  and  to  do  this  for  a  cause 
beyond  individual  control,  would  be  rank  injustice.  It  would 
be  taking  away  from  the  assured  that  which  had  already 
become  substantially  his  property.  It  would  be  contran'  to 
the  maxim  that  no  one  should  be  made  rich  by  making 
another  poor." 

The  ownership  by  the  policy-holder  of  the  "  savings  "  part 
of  the  premiums  paid  being  thus  conclusively  established, 
the  practical  question  recurs  as  to  the  relief  to  which  he  is 
entitled  when  the  executory  part  of  the  contract  has  been 
terminated,  without  his  fault,  while  yet  the  insurer  denies  his 
rights  in  toto.  Here  we  must  go  beyond  the  opinion  of  Mr.  Jus- 
tice Bradley,  and  invite  attention  to  another  and  very  closelyl 
analogous  case,  recognizing  the  same  right  of  ownership  in  thd 
policy-holder,  but  enforcing  it  in  a  different  way.  The  ca5c 
of  Crawford  v.  The  iCtna  and  Manhattan  Life  Insurance  Com- 
panies, decided  by  the  Supreme  Court  of  Tennessee  at  itsi 
April  term,  1877,  reported  in  5  C.  L.  J.  100,  rests  upon  facts 
similar  to  the  Statham  case.  But  the  result  there  reached 
of  an  attempt  to  enforce  the  policy-holder's  equity  is  essen^ 
tially  different.  Mr.  Justice  Bradley  concedes  that  the  policy^ 
holder  is  "fairly  entitled  to  the  equitable  value  of  his  policy," 
which  is,  in  his  view,  as  we  have  already  seen,  the  excess  of 
premiums  paid  over  current  insurance  and  expenses ;  but  h^ 
allows  him  merely  to  recover  this  amount,  with  interest  from 
the  close  of  the  war.  This  gives  what  is  commonly  known  as 
the  "  surrender  value "  of  the  policy.  But  there  is  another 
mode,  frequently  employed,  of  settling  with  a  retiring  policy-l 
holder,  which  is  by  the  issuance  of  a  paid-up  policy  for  such 
amount  as  his  "  savings  "  will  purchase.  In  the  Tennessee! 
case  the  opinion  of  Judge  Turney,  afler  finding  that  both  par- 
ties to  the  contract  intended  to  carry  it  out  in  good  faith,  biA 
were  prevented  "  by  means  not  their  own  and  entirely  without 
their  control,"  seeks  to  place  the  parties  as  nearly  as  possible! 

I 
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Statu  quo^  and  holds  as  follows :  "  We  do  not  think  the 
iendants^  are  entitled  to  retain  the  full  amounts  of  the 
imiums  paid,  but  they  are  entitled  to  compensation  for 
\  risks  during  the  years  the  policies  were  not  suspended ; 
d  we  can  conceive  of  no  better  rule  for  the  ascertainment 
in  to  hold,  as  we  do,  that  complainant  is  entitled  to  the 
he  of  paid-up  policies  on  the  days  that  the  premiums  were 
'St  omitted  to  be  paid,  with  interest." 
The  difference  in  the  results  of  these  two  cases  is  broad 
ad  plain.  One  restores  the  funds  in  the  hands  of  the 
isurer,  with  interest ;  the  other  converts  them  into  insurance, 
1  the  form  of  a  paid-up  policy.  All  reputable  insurers  will 
t  the  present  day  give  to  their  retiring  policy-holders  the 
quitable  value  of  their  policies,  either  in  the  form  of  the 
lUrrender  value  in  cash,  or  in  the  form  of  such  a  paid-up 
whey  as  that  cash  will  purchase.  But  after  the  death  of  the 
vosured  it  is  seemingly  late  to  offer  the  surrender  value. 

In  each  of  these  instances  there  was,  in  fact,  no  surrender  of 
the  policy,  nor  any  intention  to  make  such  surrender.     The 
outbreak  of  the  war  found  the  policy  in  force,  with  the  parties 
thereto  desiring  to  keep  it  in  force.     It  was  a  young  policy, 
and  "savings"  had  accumulated,  the  property  of  the  assured. 
The  war  caused  the  cessation  of  the  executory  part  of  the 
contract,  against  the  will  of  the  parties,  and  these  "  savings," 
paid  to  the  insurer  as  premiums  for  insurance,  and  "  a  part 
of  the  consideration  of  the  entire  insurance  for  life,"  in  the 
language  of  the  court,  furnished  good  compensation  for  a 
paid-up  policy.     If  there  had  been  an  agreement  for  a  sur- 
render, the  assured  could  have  claimed  only  these  "  savings  " 
^ti  kind.    But  there  had  been  no  such  agreement ;  and  when 
the  close  of  the  war  permitted  the  assured  to  again  claim  the 
heneiit  of  the  policy,  it  was  too  late  to  ask  him  to  **  sur- 
render," for  the  policy  had  already  become  a  claim  by  the 
death  of  the  insured.     Shall  the  policy-holder  be  compelled 
to  accept  only  the  surrender  value  ?     Will  not  that  be  to 
"npose  on  him  the  terms  of  a  surrender,  against  his  will,  and 
h>'  reason  of  circumstances   for  ^which   he   is  in   no  wise 
responsible  or  blamable?     Yet  that  is  precisely  what  was 
<ione  by  the  Supreme  Court  of  the  United  States 
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The  fallacy  of  this  conclusion,  reasoning  from  the  prenn 
that  the  excess  of  premiums  was  the  property  of  the  assuiil 
who  was  in  no  fault  and  had  not  broken  his  contract,  N 
apparent  to  Mr.  Justice  Strong,  who  said,  in  his  disser»t:| 
opinion :  "  This  is  incomprehensible  to  me.  I  think  it  1 
never  before  been  decided  that  the  surrender  value  oi 
policy  can  be  recovered  by  an  assured,  unless  there  has  b>€ 
an  agreement  between  the  parties  for  a  surrender ;  and  c\ 
tainly  it  has  not  before  been  decided  that  a  supervening  st^a 
of  war  makes  a  contract  between  private  parties,  or  raises  ^ 
implication  of  one." 

Mr.  Justice  Bradley  and  the  majority  of  the  leam< 
Supreme  Court  were  not  as  liberal  as  the  Massachusetts  noil 
forfeiture  law  of  1861  in  their  method  of  adjustment  of  th\ 
policy-holder's  equity.     That  statute  is  as  follows : 

"  Sec.  I.  No  policy  of  insurance  on  life,  hereafter  issue  | 
by  any  company  chartered  by  the  authority  of  this  common  j 
wealth,  shall  be  forfeited  or  become  void  by  the  non-paymen 
of  premium  thereon,  any  further  than  regards  the  right  o! 
the  party  insured  therein  to  have  it  continued  in  forc^ 
beyond  a  certain  period,  to  be  determined  as  follows,  to 
wit :  the  net  value  of  the  policy,  when  the  premium  becomes 
due  and  is  not  paid,  shall  be  ascertained  according  to  the 
*  combined  experience  *  or  *  actuaries* '  rate  of  mortality,  with 
interest  at  four  per  cent,  per  annum. ,  After  deducting  froni 
such  net  value  any  indebtedness  to  the  company,  or  notes 
held  by  the  company  against  the  insured,  which  notes,  if 
given  for  premium,  shall  then  be  cancelled,  four-fifths  of 
what  remains  shall  be  considered  as  a  net  single  premium  of 
temporary  insurance,  and  the  term  for  which  it  will  insure 
shall  be  determined  according  to  the  age  of  the  party  at  the 
time  of  the  lapse  of  premium,  and  the  assumptions  of 
mortality  and  interest  aforesaid. 

"Sec.  2.  If  the  death  of  the  party  occur  within  the  temi 
of  temporary  insurance  covered  by  the  value  of  the  polio', 
as  determined  in  the  previous  section,  and  if  no  condition  of 
the  insurance  other  than  the  payment  of  premium  shall  have 
been  violated  by  the  insured,  the  company  shall  be  bound  to 
pay  the  amount  of  the  policy,  the  same  as  tf  there  had  been 
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lapse  of  premium,  anything  in  the  policy  to  the  contrary 
tn  ithstanding  ;  provided^  however^  that  notice  of  the  claim 
d  proof  of  the  death  shall  be  submitted  to  the  company 
thin  ninety  days  after  the  decease ;  and  provided,  also,  that 
€  company  shall  have  the  right  to  deduct,  from  the  amount 
sured  in  the  policy,  the  amount  at  six  per  cent,  per  annum 
f  the  premiums  that  had  been  forborne  at  the  time  of  the 
eath." 

It  will  be  seen  that  this  statute,  even  in  case  of  a  technical 
^rfeiture  of  the  policy  for  non-payment  of  premium,  treats 
he  excess  of  premiums  paid  as  having  already  purchased 
aid-up  insurance  to  a  certain  extent,  which  it  gives  to  the 
wlicy-holder. 

The  opinion    of    the   Tennessee   court,    though   perhaps 
defective  in  its  statements,  and  not  furnishing  all  the  reason- 
ing by  which  the  result  is  attained,  has  yet  apparently  reached 
the  most  logical  conclusion  from  the  premises  assumed  by 
both  the  learned  courts.     To  test  this,  let  it  be  understood 
and  considered  for  what  purpose  and  by  what  means  the 
insurer  came  into  possession  of  the   moneys  forming  the 
excess  of  premiums,  which  it  is  now  admitted  were,  and  still 
are,  the  property  of  the  assured.     Mr.  Justice  Bradley  treats 
these  moneys  precisely  as  deposits  in  a  savings  bank,  refers 
to  the  standing  regulation  of  some  insurance  companies  to 
pay  the  equitable  value  of  the  policy  whenever  the  assured 
TOhes  it,  and   says  it  is  due  on  demand.      He,  therefore, 
requires  the  insurer,  as  a  mere  depositary  or  bailee,  to  return 
the  money.     But  suppose  the  assured  does  not  make  any 
such  demand  ?     Suppose  he  did  not  ever  agree  or  ask  to 
^ve  these  moneys  treated  as  a  mere  deposit?     In  fact,  they 
*ere  not  so  paid  in  the  first  instance.     Like  the  moneys  paid 
fet  current  insurance,  these  moneys  were  paid  for  insurance ; 
^^^  a  certain  amount  of  insurance,  not  definitely  ascertained, 
Perhaps,  but  ascertainable,  and  payable  at  the  death  of  the 
insured.    Mr.  Justice  Bradley  has  himself  furnished  us  the 
fct  clear  and  authoritative  adjudication  that  these  moneys 
form  "part  consideration  of  the  entire  insurance  for  life." 
It  was  insurance  for  which  the  parties  contracted,  and,  so  far 
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as  these  moneys  will  do  it,  that  insurance  has  been  actua 
paid  for  in  full.  Is  it  urged  that  this  contract  a.nd  paym 
were  all  alike  dependent  upon  the  continued  payment  of  i 
annual  premiums  at  the  stated  periods?  Then  the  wh« 
contract  has  lapsed  for  non-payment,  and  the  premises  2 
gone  which  give  to  the  assured  any  right  to  this  excess 
premiums.  Suppose,  instead  of  an  unintentional  lapsing 
the  executory  part  of  the  contract,  as  the  effect  of  the  wJ 
the  same  result  had  been  obtained  in  some  other  way,  as,  i] 
instance,  by  express  agreement  of  the  parties.  Let  it  t 
agreed  that  the  executory  part  of  the  contract  shall  be  fo 
ever  suspended,  but  the  rights  of  the  parties  in  all  oth< 
respects  shall  remain  unaffected.  Inasmuch  as  that  part  <j 
the  contract  by  which  this  excess  of  premiums  \iras  paid  i 
severed  from  the  remainder,  and  stands,  it  is  still  a  contrac 
of  life  insurance — a  contract  for  insurance,  payable  at  th< 
death  of  the  insured — and  it  should  be  sustained  and  enforcec 
as  such  a  contract,  and  as  nothing  less.  If  not  only  the 
absolute  ownership  of  the  policy-holder  over  this  fund,  but 
also  his  absolute  right  to  call  the  insurer  to  account  therefor, 
be  acknowledged,  how  can  any  court  logically  deny  his  right 
to  call  for  that  precise  commodity  which  he  contracted  for 
and  has  paid  for  ? 

In  an  interesting  article  on  this  subject  in  11  American 
Law  Review,  221  (January,  1877),  the  conclusions  reached 
by  Mr.  Justice  Bradley  are  approved  and  sustained  upon  the 
theory  that  the  excess  of  premiums  in  the  hands  of  the 
insurer  constituted,  in  law,  a  simple  debt.     It  is  there  ably 
argued  that,  in  a  case  of  money  paid  upon  an  executory  con- 
tract, or  a  contract  of  continuing  performance,  where  per- 
formance afterwards  becomes  illegal,  there  is  a  failure  of 
consideration,  and  thus  the  ownership  of  the  money  reverts 
to  the  payor,  to  whom  the  law  gives  the  simple  remedy  of 
an  action  for  money  had  and  received.     But  guare,  was  there 
any  failure  of  consideration  in  the  class  of  cases  now  under 
review  ? 

It  may  be  thought  by  some  that,  though  the  policy  should 
otherwise  be   held  a  valid   contract  for  so  much   paid-up 
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irance  as  the  excess  of  premiums  would  buy,  yet  the  war 
stion  would  still  intervene,  and  the  whole  contract  would 
reby  become  abrogated.  The  theory  advanced  by  the 
Judge  EmmonSy  in  the  Tait  case,  supra,  that  the  life 
jrance  contract  cannot  be  allowed  to  retain  any  vitality 
between  belligerents  or  enemies,  would  unquestionably 
d  to  that  result.  Such  is  the  view  taken  in  the  article 
m  the  American  Law  Review,  above  mentioned.  It  is 
:re  suggested  that  Mr.  Justice  Bradley  may  have  been  in 
ror  in  adjudging  that  the  equitable  value  of  the  policy 
ould  be  computed  as  of  the  day  of  first  default  in  payment 
\  premium  ;  it  should  be  at  "  the  instant  of  the  breaking 
it  of  the  war;"  otherwise,  there  must  have  been  a  period 
rom  the  outbreak  of  the  war  until  the  time  of  default  in 
aymetvt)  "  during  which  a  valid  contract  of  insurance  sub- 
i<ted  upon  the  life  of  a  public  enemy;"  and,  if  death  had 
tisued  during  that  period,  the  whole  amount  of  the  policy 
:ouJd  have  been  recovered  after  the  war,  suggests  the  essay- 
5t.  So,  too,  his  premise  that  there  was  a  failure  of  consid- 
eration as  to  the  insurance  covered  by  the  excess  of  premiums 
paid,  is  based  upon  the  proposition  that  the  intervention  of 
the  war  dissolved  the  contract. 

But  the  Supreme  Court  did  not  so  decide,  as,  indeed,  the 

ibovc-mentioned   article  admits.     Not  one  of  the   judges 

rendered  any  opinion  upon  that  question.     Two  dissenting 

yidgcs  held  that  the  contracts  were  merely  suspended  by  the 

»ar,  and  were  revived  when  peace  ensued.     The  others  were 

^  agreed  that  the  contracts  had  lapsed,  by  their  own  terms, 

oy  the  failure  to  pay  the  stipulated  premiums.     The  opinion 

01  Mt.  justice  Bradley  nowhere  discusses  the  vital  question 

whether  at  the  outbreak  of  the  war  the  contract  was  eo  instanti 

wssoWed.    True,  the  questions  of  suspension  and  revival  are 

referred  to,  but  only  arguendo,  to  show  that,  even  if  there 

h^  been  a  mere  suspension  of  the  contract,  there  could 

^ave  been  no  revival ;  so  that  question  is  dismissed.     But  by 

'^hng  to  decide,  when  so  fair  an  opportunity  was  presented, 

Alt  the  war  itself  dissolved  the  contract,  and  by  holding  the 

contract  as  remaining  in  force  until  the  time  of  a  default^ 
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has  not  the  learned  court  most  practically  decided  that  t 
was  no  dissolution  or  abrogation  of  the  contract  by 
intervention  of  war  alone  ? 

This  conclusion  may  not  have  been  the  true  one,  and 
essayist  of  the  American  Law  Review  may  be  correct  ; 
still  it  stands  for  the  present  as  the  decision  of  our  higl 
court.  It  logically  results  that  there  was  a  time,  after 
outbreak  of  the  war  and  before  any  default  in  payment 
premiums,  when  the  contract  was  in  force.  From  thf* 
follows  that  the  policy-holder  had  a  certain  vested  rig 
under  the  policy,  which  was  not  affected  by  his  involunt;; 
default  in  the  payment  of  premiums.  It  is  difficult  to  s 
in  what  aspect  the  war  question  can  now  be  presented  to  t 
learned  Supreme  Court  in  which  this  decision  will  not  be 
precedent.  Even  could  a  case  now  arise  in  which  the  dea 
of  the  insured,  immediately  after  the  war  had  become  flagra: 
and  before  any  default,  should  be  presented  as  a  reason  f< 
asking  the  payment  of  the  full  policy,  it  would  seem  that  til 
decision  in  the  Statham  case  would  furnish  authority  for  th 
position  that  the  war  did  not,  ipso  facto ^  dissolve  the  contrac 
But  it  is  not  the  purpose  of  this  article  to  discuss  a  pria 
these  questions,  which  have  been  bandied  about  so  exteii 
sively  from  bench  to  bench.  The  practical  question  now  \i 
what  are  the  logical  deductions  from  the  recognition  by  th^ 
courts  of  the  "self-insurance"  equity  of  the  policy-holder? 

The  Supreme  Court  of  the  United  States  has  thus  settlec 
for  itself  the  much-mooted  question  of  the  effect  of  the  wai 
on  life  insurance  contracts  by  not  touching  it.     The  intrica- 
cies and  meshes  of  discussion  and  contention  over  this  vexed 
question  had  resulted  in  a  worse  than  Gordian  knot  of  con- 
troversy, which  the  acute  perception  of  a  single  judge  has 
served  to  sever  at  a  single  stroke.     Mr.  Justice  Bradley  isj 
said  to  have  been,  in  former  days,  an  actuary.     His  practical ' 
treatment  of  the  subject  stands  in  sharp  contrast  to  the 
tentative  efforts  of  other  judges  to  reach  the  merits  of  similar 
controversies.     The  skill  with  which  he  has  led  in  exploring 
the  mysteries  of  the  life  insurance  contract,  and  has  presented 
its  "self-insurance"  features  as  integral,  tangible,  andsepar- 
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le,  is  admirable.  It  is  probably  not  too  much  to  say  that 
it  equity  of  the  policy-holder  will  now  be  fully  recognized 

all  the  courts;  at  least  until  the  ordinary  contract  of  life 
urance  shall  be,  if  ever,  so  remodelled  as  to  expunge 
tirely  its  "  self-insurance "  features.  But  the  manner  in 
lich  that  eminent  judge  has  administered  this  long-forgotten 
uity  is  less  satisfactory.  When  it  is  admitted  that  the 
cess  of  premiums  which  the  assured  pays  are  paid  upon  a 
nsideration,  that  this  consideration  is  insurance  upon  the 
t  of  the  subject  of  the  policy,  that  this  is  a  distinct  and 
parable  portion  of  the  contract,  and  that  the  rights  of  the 
licy-holder  thereunder  are  not  affected  by  his  involuntary 
fault  as  to  the  executory  part  of  the  contract,  we  think,  with 
z  supreme  court  of  Tennessee,  that  we  are  irresistibly  led  to 
t  conclusion  that  the  assured  is  entitled,  at  his  option,  to  a 
id-up  policy.  He  may,  if  he  chooses,  sue  at  law  for 
)neys  had  and  received,  and  recover  the  surrender  value, 
it  if  he  brings  a  bill  in  equity  for  specific  performance, 
I  should  be  granted  a  paid-up  policy;  or  if,  pending  the 
ir,  the  insured  has  died,  he  may,  either  upon  a  bill  specific- 
ly  brought,  or  on  a  prayer  for  general  relief,  have  a  decree, 
ider  the  principles  of  specific  performance,  for  the  amount 

a  paid-up  policy. 
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///.     SOME  NOTES  ON  DOMICIL. 

Every  person  is  subject  to  some  particular  system  of  law 
by  which  he  is  more  or  less  exclusively  bound.  The  neces 
sity  of  this  will  be  more  obvious  when  we  view  man,//?; 
as  to  his  commercial  relations ;  second^  as  to  his  taxes ;  and 
third,  as  to  the  succession  to  his  estate  on  his  death. 

As  to  commercial  relations,  there  are  many  cases,  in  thL- 
connection,  in  which  it  is  important  to  determine  the  la\^ 
with  which  an  individual  may  be  viewed  as  identified.  A 
note  is  payable  to  me,  for  instance,  but  on  its  face  no  specific 
place  of  payment  is  designated.  The  presumption,  in  such 
case,  is  that  the  law  by  which  the  mode  of  payment  is  settled 
is  the  law  in  which  I  am  myself  enveloped.  So,  also,  may  It 
be  inferred  as  to  moratory  interest  flowing  from  me,  when 
no  other  law  is  specified  by  which  such  interest  may  be 
governed.  So,  if  I  be  an  insurer,  as  to  policies  issued  by  me ; 
or,  if  I  be  a  banker,  as  to  obligations  issued  by  me.  In 
default  of  other  modes  of  discovering  the  law  binding  such 
cases,  jurisprudence  selects  the  law  to  which  I  am  subjected 
myself. 

So,  in  a  still  higher  degree,  is  it  with  taxes.  A  man  can- 
not, on  any  common  principles  of  justice,  be  taxed  for  the 
same  subject-matter  by  two  independent  sovereignties.  He 
cannot,  therefore,  be  taxed  as  to  his  income,  or  as  to  his  per- 
son, or  as  to  his  estate,  by  more  than  one  of  the  states  of 
our  American  Union,  although  a  contrary  practice  has,  as  to 
personal  property,  occasionally  been  resorted  to.  He  can- 
not b'e  taxed  by  both  the  United  States  and  a  foreign  coun- 
try ;  for,  if  he  could,  all  the  nations  in  the  world,  who  could 
get  hold  either  of  him  or  of  his  property,  could  come  down 
on  him,  and  universal  commercial  ruin  would  ensue.  In  refer- 
ence to  taxes,  therefore,  even  more  fully  than  in  reference 


Digitized  by  VjjOOQIC 


SOME  NOTES   ON   DOMICIL.  40/ 

commercial   obligation,  each  person  must  be  viewed  as 
bject  to  some  one  particular  law,  by  which  alone  he  is  to 
'.  governed.      This  law,  indeed,  may  involve  a  series  of  sue- 
jssively  subordinate  jurisdictions.    Thus,  subordinate  to  the 
deral  government  is  the  state,  and  subordinate  to  the  state 
the   town ;     and  these  may,  each  in  its  sphere,  tax  the 
ime   person.      But  two  governments   of  equal   rank   can- 
.ot  both  make   the  same  person  individually  liable  for  per- 
oaal  taxes.      Therefore,  a  man  can  be  personally  taxable  only 
a  oni  town  in  Massachusetts,  or  in  one  state  in  the  American 
Jnion,  or  in    one  empire  among  the  great  powers  of  the 
ftorld.     And  there  must  be  some  test,  in  cases  of  conflict, 
to  determine   to  which  claimant  the  taxes  are  to  be  paid. 
This  test  is  supplied  by  domicil.     Real  estate  and,  accord- 
ing to  the  better  opinion,  personal  assets  are  taxable  by  the 
law  of  the  place  where  they  are  situated.     But  income  taxes, 
prll  taxes,  and  taxes  on  debts  payable  (without  local  security) 
to  the  creditor  at  his  domicil,  are  settled  by  the  lex  domicilii. 
So,  still  more  strikingly,  is  it  the  case  in  the  descent  of 
estates.     Few  of  us  can  be  sure  where  we  will  die.     Even 
\i\ose  who  have  resisted,  in  youth,  the  dislodging  power  of 
enterprise,  are  apt,  when  their  life  is  closing,  to  wander  list* 
\ess\y  abroad  in  the  restless  languor  of  old  age.     New  coun- 
tries, in  fact,  are  populated  by  emigration,  and  old  countries 
renovated  by  emigration's  reactions.     Europe  sends  us  its 
surplus  populations  to  form  our  new  families,  whose  object 
15  to  make  money,  and  these  new  families,  when  they  become 
^^d,  go  to  Europe  to  spend  the  money  so  made.     Domestic 
<iiscomfort,  also,  has  its  share  in  producing  these  migratory 
propensities.     Europe,  it  has  been  said,  sends  us  our  cooks, 
•and  our  cooks  send  us  to  Europe.     But,  whatever  may  be 
the  cause,  the  tendency  to  travel  is  almost  universal ;   and 
those  who  do  not  travel  to  make  money,  travel  to  spend  it. 
Hence  it  is  that  the  place  of  a  man's  death  is  far  from  being 
universally  the  place  of  his  home,  or  of  his  business.     Such 
heing  the  case,  it  is  of  much  moment  to  us  to  determine 
whether  the  property  we  leave  is  to  be  sequestered  by  some 
foreign  state — to  pass  through  devious  channels  to  objects 
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which  we  did  not  intend,  or  whether  it  is  to  be  placed  in  tb 
custody  of  laws  with  which  we  are  familiar,  and  of  guardian 
whom  we  may  elect.  There  is  nothing,  in  the  chances  an< 
changes  of  life  in  which,  as  has  been  just  seen,  there  i 
greater  likelihood  of  a  conflict  of  laws.  And  yet  there  i 
no  subject  as  to  which  we  must  be  more  anxious  to  prevent 
while  as  yet  we  can,  the  occurrence  of  such  a  conflict.  Thi 
can  be  done  only  by  agreeing,  internationally,  upon  a  com 
mon  arbiter,  by  which  a  just,  a  universal,  a  peaceful,  and  ; 
pre-ascertainable  result  can  be  reached.  And  this  arbiter  t 
the  lex  domicilii. 

We  have  thus  noticed  three  personal  relations  as  to  whid 
there  is  constant  likelihood  of  conflict,  and  as  to  which,  there 
fore,  it  is  important  to  have  some  common  test,  intemation 
ally  acknowledged,  by  which  we  can  determine  the  applica 
tory  law.  These  relations,  to  recapitulate,  are,  firsts  busine:^ 
in  general,  so  far  as  concerns  contracts  with  others;  stcon^ 
taxation ;  thirds  succession  after  death.  What  test,  therefu.-tj 
is  there,  of  international  acceptance,  which  we  can  adopt  ti 
determine  collision  on  these  topics  ?  Let  us  glance,  in  tuq 
at  the  tests  which  have  been  at  different  times  suggesteij 
closing  with  that  which  alone  has  a  philosophical  basis,  an< 
which  has  secured  international  assent,  showing,  as  we  prq 
ceed,  that  domicil  affords  the  only  just  arbiter. 

First,  Can  Present  Residence  be  such  a  Test? — If  so,  a  nuj 
doing  business  temporarily  in  Boston,  no  matter  how  settle^ 
his  permanent  abode  might  be  elsewhere,  might  be  sub 
ject  to  Massachusetts  law.  Yet  this  would  be  only  durinj 
his  residence ;  and  as  soon  as  his  residence  shifts,  the  appli 
catory  law  shifts.  Supposing,  for  instance,  that  he  leave 
Boston  at  noon,  by  the  Shore  Line,  for  New  York.  In  thi 
case,  independently  of  the  series  of  local  municipalitifi 
through  which  he  rushes,  and  which  in  rapid  succession  pci^ 
meate  him  with  their  respective  judicial  atmospheres,  he  is,  if 
turn,  subjected  to  four  sovereign  jurisprudences:  Massach.i] 
setts,  Rhode  Island,  Connecticut,  and  New  York.  If  h^ 
have  a  note  payable,  with  no  designation  of  the  place  • 
payment,  then  this  note,  as  he  moves — if  mere  residence  b^ 
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J  test — changes  its  legal  hue  at  each  boundary,  and 
:omes,  as  to  some  of  its  incidents,  substantially  a  new 
per  three  times  in  an  afternoon.  This,  however,  would  be 
destructive  to  business  as  it  is  absurd.  Then,  again,  the 
Lce  we  may  happen  to  be  in,  at  any  particular  time,  is  the 
iult  often  of  accident,  determined  sometimes  by  negli- 
fice,  sometimes  by  providential  dispensations  which  we 
inot  control ;  and  it  would  be  as  unphilosophical  as  per- 
ious  to  make  our  most  solemn  engagements  and  disposi- 
ns  of  property  depend  on  contingencies  so  arbitrary, 
ince  it  is  that  by  no  civilized  nation  is  mere  residence 
jarded  as  the  test  by  which  the  law,  in  cases  of  conflict, 
1  be  determined. 

If  residence  must  be  rejected,  so  must,  a  fortiori,  nationality, 
tionality  cannot  apply  as  between  the  sister  states  of  the 
nerican  Union,  each  of  which  has  a  separate  jurisprudence,. ' 
ile  the  oath  of  allegiance  is  to  the  federal  government  alone, 
jain,  the  right  of  expatriation  is  now  by  treaty  acknowl- 
ged  by  the  great  powers  of  Christendom  ;  and  expatria- 
n  implies  a  voluntary  divesting  of  one  nationality  before 
.'full  obligations  of  a  second  have  matured.  Neither  resi- 
ace  nor  nationality,  therefore,  can  be  invoked  to  supply 
!  missing  test. 

But  the  need  has  been  met  by  the  adoption,  by  the  con- 
It  of  jurists  of  all  nations,  of  domicil,  as  supplying,  so 
as  concerns  personal  status,  the  applicatory  law.  Domi- 
,  in  some  cases,  interprets  a  man's  contracts;  domicil 
rays  determines  his  personal  taxes;  domicil  always  directs 
{  succession.  What,  then,  is  domicil  ? 
By  the  American  courts  it  has  been  substantially  defined 
a  particular  place  adopted  by  a  person  as  his  permanent  resi- 
ue,  to  be  retained  by  him,  as  such,  for  an  indefinite  period  of 
u.  It  is  not  necessary,  as  will  hereafter  be  seen,  that  this 
micil  should  be  one  in  which  he  is  invested  with  political 
:hts;  nor  need  it  be  his  corporeal  residence  at  a  given 
riod  of  time,  for  he  may  leave  it  for  years,  and  yet  retain 
as  domicil,  if  he  have  the  intention  of  returning ;  nor 
td  he  be  even  a  citizen  of  the  country  in  which  domicil  is 
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claimed,  for  he  may  have  a  domicil  before  he  is  naturalii 
But  it  is  essential  that  such  domicil  should  be  eit 
impliedly  or  expressly  adopted  by  him,  and  occupied  as 
permanent  residence,  to  be  indefinitely  retained  by  him.  A 
this  definition  has  been  accepted  substantially  by  the  wh< 
civilized  world. 

Such  being  the  definition  of  domicil,  there  are  sevej 
questions  connected  with  it  which  will  now  be  examined, 
follows : 

Fzrsf,  Domicil  by  Births — By  the  Roman  law,  legitfma 
children  have  the  same  domicil  as  their  father.  It  was  op^ 
to  them,  however,  subsequently  to  elect  another  domic 
upon  which  the  first  ceased  to  exist.  But  until  they  wej 
competent  to  execute  such  choice,  and  actually  execute 
it,  their  domicil  followed  that  of  their  father  in  whatevc 
changes  he  might  make,  provided  they  remained  member 
of  his  household.  The  modern  law  differs  from  the  Roman 
in  this  respect,  as  follows :  Origo,  in  the  old  Roman  sense,  i 
now  obsolete.  The  modern  idea  of  origo  simply  conve\-i 
the  legal  fiction  that  a  child  is  domiciled,  at  his  birth,  in  the 
place  of  his  father's  domicil.  This  form  of  origo  (descent 
Herkunft)  fixes  alike  the  jurisdiction  that  attaches  to  thd 
child  and  the  legal  relations  with  which  he  is  invested.  To 
this  state  several  modern  civilians  have  applied  the  term 
domiciliunt  originis^  and  although  this  expression  involves  an 
absurdity  according  to  the  Roman  law,  it  rests  upon  a  natural 
hypothesis  in  our  own.  It  simply  means :  "  This  was  a  domi- 
cil acquired,  not  by  choice,  but  by  birth." 

In  England  it  has  recently  been  held  that  there  can  be 
no  change  of  domicil  during  infancy,  and  that  the  lapse  of 
seven  years  after  the  attainment  of  majority  cannot  be 
regarded  as  affording  a  period  suflSciently  long  to  establish  a 
change  of  domicil,  in  the  face  of  any  expressed  intention 
to  change.* 

In  the  United  States  legitimate  children  accept  the  domi- 
cil of  their  father.     A  foreign  born  child  of  a  domiciled  citi- 

» Jopp  V.  Wood,  4  De  G.  J.  &  S.  6i6. 
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in  of  the  United  States,  however,  has  a  double  allegiance, 
id,  on  reaching  maturity,  he  has  the  right  to  elect  one  alle- 
iance  and  repudiate  the  other.  And  such  election  is  final." 
Ukgitimate  children  inherit,  as  a  rule,  the  mother's  domi- 
il,  irrespective  of  the  place  of  birth.3  Under  those  codes, 
owever,  which  give  to  the  father  the  power  of  legitimating 
fl  illegitimate  child  by  acknowledgment,  the  father's  domi- 
nl,  after  such  acknowledgment,  followed  by  adoption,  must 
)re\ail. 

Second,    Domicil  and  Nationality. — On  this  topic  the  fol- 
lowing rules  may  be  regarded  as  settled : 

[a.)   Domicil    and    nationality  are  not  convertible  terms. 
There  may  be  domicil  without  nationality,  and  nationality 
without  domicil.     Thus,  a  German  who  emigrates  with  his 
iamily  to  this  country,  intending  to  make  his  permanent 
home  on  our  soil,  loses  his  German  domicil  and  acquires  an 
American  as  soon  as  he  takes  up  his  abode  among  us,  though 
Be  may  take  no  steps  to  become  an  American  citizen,  and, 
indeed,  before  he  has  had  an  opportunity  to  take  such  steps. 
So,  on  the  other  hand,  an  American  citizen  may  acquire  a 
domicil  in  Europe  without  abandoning  his  American  nation- 
ality.   This  is  peculiarly  the  case  with  merchants,  who  fre- 
quently, while  retaining   their  national   ties  of  allegiance, 
acquire  a  commercial  domicil  in  foreign  lands.     So,  also,  in 
a  atill  stronger  sense,  is  it  in  relation  to  taxes.     We  do  not 
nesitate,  for  instance,  to   tax,   as   domiciled  among   us,  a 
French  merchant  who  may,  nevertheless,  decline   to  view 
i^imself  as  an  American  citizen ;  may  resolutely  cling  to  his 
French  allegiance ;  and  may  always  express  an  intention  of 
returning  to  France.     Nor  is  it  likely  that  our  courts  will 
nesitate  to  apply  the  same  rule  to  the  Chinese.     They  are  a 
Arifty  race,  many  of  whom,  in  the  course  of  time,  may 
acquire  lai^e  fortunes  under  the  protection  of  our  laws.    At 
tne  same  time  they  decline,  as  a  class,  to  accept  our  nation- 

'Uaiaw  V.  Ludlaw,  26  N.  Y.  (12  Smith)  356.     See  letter  from  Mr.  Seward 

to  Mr. ^  Djp  (-Q^    jg5g^  pj  ,,^  ^25.     That  an  infant  follows  the  domi- 

^^^Q^  STinimg  parent,  sec  Ryall  v.  Kennedy,  40  N.  Y.  Sup.  Ct  347. 

^^TiartConf.  of  Laws,  I37. 
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ality,  and  they  adhere,  with  religious  pertinacity,  to  tl 
determination  of  returning,  before  death,  to  their  nati' 
land.  Are  such  men,  living  and  growing  rich  under  til 
shelter  of  our  flag,  to  be  relieved  from  taxation  ?  Are  th<c 
to  be  treated,  as  is  the  case  with  other  undomiciled  strangei 
as  still  clothed  with  the  legal  status  assigned  to  them  fc 
their  native  land,  and  entitled,  when  among  us,  to  ava 
themselves  of  the  privileges  of  that  status?  This  is  on 
of  the  undetermined  questions  of  the  future.  But  when  i 
arises  I  cannot  but  believe  that  the  decision  will  be  that,  a. 
there  may  be  domicil  without  nationality,  so  the  obligation: 
of  domicil  must  be  held  to  attach  to  the  Chinese  who  takt 
up  their  permanent  abode  on  our  shores,  no  matter  how 
solemn  may  be  their  determination  ultimately  to  return  to 
their  own  land,  or  how  severely  they  may  maintain  among  us 
the  distinctiveness  of  their  Chinese  nationality. 

We  must  also  remember  that,  when  there  is  no  other  claim 
to  nationality,  that  of  domicil,  or  even  of  a  long  residence, 
may  decide.     It  should  be  observed  that  there  may  even  be 
nationality  without  naturalization.    That  naturalization  is  not 
essential  to  citizenship  has  been  established  in  the  United 
States  by  many  precedents.     When  Texas  was  annexed,  in 
184s,  its  citizens  became  citizens  of  the  United  States  by 
force  of  treaty ;  and  such  was  the  case  with  the  treat>''  with 
Spain,  annexing  Florida,  in  1 8 19,  and  the  treaty  with  France, 
annexing  Louisiana,  in  1803.     The  same  rule  applies  to  the 
late  annexations  of  Savoy  by  France,  and  of  Alsace  by  Ger- 
many. 

In  a  number  of  our  states  foreigners  are  admitted  as  citi- 
zens before  they  are  naturalized  as  citizens  of  the  United 
States ;  and,  so  far  as  concerns  the  right  to  enjoy  state  pri\'i- 
leges,  this  was  held  to  be  constitutional  in  the  Dred  Scott 
case.  A  country  may  decline  to  pass  naturalization  laws, 
yet  in  such  countries  we  can  readily  conceive  of  emigrants 
acquiring  nationality ;  and  so  as  to  bona  fide  settlers  in  the  ' 
United  States,  in  the  period  between  their  declaration  of 
intention  and  their  final  naturalization. 

For  two  reasons  the  old  feudal  idea  of  the  perpetuity  of 
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ic  nationality  of  birth,  and,  a  fortiori^  the  perpetuity  of  the 
)micil  of  birth,  must  be  now  viewed  as  exploded.  In  the 
fst  place,  a  sovereign  who  permits  his  subject  to  emigrate 
^linqubhes  all  claims  of  sovereignity  over  such  subject.  In 
he  second  place,  recent  treaties  between  the  great  civilized 
K)wers  of  Christendom  recognize  the  right  of  expatriation, 
md  renounce  the  claim  of  perpetual  allegiance. 

Third.  Hazv  Domicil  tnay  be  Changed. — A  domicil  once 
iccepted  is  not  to  be  viewed  as  divested  by  mere  absence, 
00  matter  how  long  such  absence  niay  continue.  Of  this 
the  most  striking  illustrations  are  those  of  merchants  or 
factors  in  foreign*  ports ;  of  officers  in  foreign  service ;  of  sea- 
faring men ;  and  of  political  refugees,  whose  return  to  their 
native  land  is  temporarily  barred. 

"  With  regard  to  the  domicil  of  birth,"  said  Lord  Cairns 
in  a  late  case,  "  the  personal  status  indicated  by  that  term 
clitv^  and  adheres  to  the  subject  of  it  until  an  actual  change 
is  made  by  which  the  personal  status  of  another  domicil  is 
acquired."  *  The  same  rule  may  be  applied,  generally,  to 
domicil  by  election  or  operation  of  law. 

"  The  animus  to  abandon  one  domicil  for  another,"  said 
Lord  Curriehill  in  a  Scotch  case,*  "  imports  an  intention,  not 
only  to  relinquish  those  peculiar  rights,  privileges,  and  immu- 
nities which  the  law  and  constitution  of  the  domicil  confer — 
in  the  domestic  relations,  in  purchases  and  sales,  and  other 
business  transactions,  in  political  or  municipal  status^  and  in 
the  daily  affairs  of  common  life — ^but  also  the  laws  by  which 
succession  to  property  is  regulated  after  death.  The  aban- 
donment or  change  of  a  domicil  is,  therefore,  a  proceeding 
of  a  very  serious  nature,  and  an  intention  to  make  such  a 
change  requires  to  be  proved  by  a  very  satisfactory  evi- 
dence." Intent  is  essential  to  a  change  of  domicil,  and  un- 
conditional intent  must  be  substantially  proved.  And  it 
^  been  ruled  by  Vice-Chancellor  Wigram  that  the  evi- 
dence necessary  to   support  the  intention  must  be  either 

*  Bell  ▼.  Kennedy,  Law  Rep.  3  H.  of  L.  307. 

^Donaldson  v.  McClure,  20  D.  307;  and  see  Jopp  v.  Wood,  4  De  G.  J. 
*S.6i6. 
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express,  or  such  as  to  show  that,  if  the  question  had  been 
formally  submitted  to  the  party  whose  domicil  is  in  dis- 
pute, he  would  have  declared  his  wish  in  favor  of  a  change. 
Such  an  intention  must  be  either  shown  to  have  actually 
existed  in  the  mind  of  the  party,  or  it  must  appear  that  it 
was  reasonably  certain  it  would  have  existed  if  the  question 
had  arisen  in  a  form  requiring  a  deliberate  and  solemn  deter- 
mination.^ 

When,  however,  an  old  domicil  is  definitely  abandoned, 
and  a  new  one  selected  and  entered  upon,  "  length  of  time 
is  not  important;  one  day  will  be  sufficient,  provided  the 
animus  exists."  '  it  is  important  to  observe,  especially  ia 
reference  to  emigrants  to  the  United  States,  that,  when  the 
point  of  destination  is  not  reached,  domicil  may  shift  in  iizn- 
ere,  if  the  abandonment  of  the  old  domicil  and  the  setting 
out  for  the  new  are  plainly  shown.^  A  constructive  resi- 
dence may  on  this  plan  give  domicil,  though  an  actual  resi- 
dence may  not  have  begun.^ 

Settlement,  however,  whether  actual  or  constructive,  is 
necessary  to  domicil.'**    But  it  is  enough  to  give  the  new  dotni- 

^  Douglass  V.  Douglass,  41  L.  J.  Ch.  74. 

7  Sec  Moorhouse  v.  Lord,  10  H.  of  L.  Cas.  272 ;  Munro  v.  Munro,  7  l'« 
&  F.  842 ;  Jopp  V.  Wood,  4  De  G.  J.  &  S.  616 ;  Parsons  v.  Bangor,  61  Mr. 
457;  Hamden  V.  Levant,  59  Me.  557;  Ross  v.  Ross,  103  Mass.  57$:  Fi.'?^ 
Nat.  Bk.  V.  Balcom,  35  Conn.  351 ;  Moreland  v.  Davidson,  71  Penn.  St.  371; 
Reed's  Appeal,  71  Penn.  St  378;  Smith  v.  Dalton,  I  Cin.  (O.)  150;  Dane! 
V.  Sullivan,  46  Ga.  277  ;  Hawkins  v.  Arnold,  46  Ga.  659 ;  Wood  v.  Yixig-^i^ 
aid,  3  Oregon,  268.  Cragie  v.  Servin,  3  Curteis,  448.  Uno  solo  dit  cemsn- 
tuitur  domicilitim  si  de  voluntate  appareat. 

^Sir  J.  Leach,  in  Munroe  v.  Douglass,  5  Madd.  405;  Forbes  v.  Fortes^ 
Kay.  354. 

9  Williams  v.  Roxbury,  12  Gray,  21.  In  Fayette  v.  Livermore,  62  Me.  229^ 
it  was  held  that  a  domicil  of  a  woman  cannot  be  changed  by  a  mere  intent:-? 
to  move,  until  actual  removal.  See,  also,  Carey's  Appeal,  75  Penn.  St.  3ci  \ 
Kellar  v.  Baird,  5  Heisk.  39.  In  Bangs  v.  Brewster,  ill  Mass.  382,  where  a 
master  mariner,  in  1867,  being  domiciled  in  B.,  went  to  sea  with  hi>  «i^ 
intending  to  make  his  home  at  O.,  and  sent  her,  in  1868,  to  O.,  where  sh^ 
boarded  with  her  father,  and  in  July,  1869,  arrived  at  O.  himself,  it  was  bek^ 
that  in  May,  1869,  his  domicil  was  in  O. 

»°  Munro  v.  Munro,  7  C.  &  F.  877;    Blumer  ex  parte,  27  Texas,  754 
Hill  V.  Woodville,  38  Miss.  646;  Hicks  v.  Skinner,  72  N.  C.  i. 


Digitized  by  VjjOOQIC 


SOME  NOTES   ON   DOMICIL.  41$ 

that  the  party  should  reside  in  it  with  the  intention  of 
naining  indefinitely.  In  such  a  case  it  is  not  necessary 
It  there  should  be  the  purpose  of  technically  permanent 
sidence." 

Much  discussion  has  been  had  on  the  question  whether, 

hen  an  elective  domicil  has  been  abandoned,  that  which 

as  original  revives.     Judge  Story  earnestly  advocates  such 

svival ,"  and  to  the  same  effect  is  the  decision  of  a  Scotch 

ourt  *3  and  of  the  supreme  court  of  Tennessee.'*    Mr.  West- 

\ke  explains  and  vindicates  the  old  doctrine  by  saying,'*  it 

'is  commonly,  though  somewhat  improperly,  cited  by  the 

>hrase,  *  native  allegiance  easily  reverts,'  and  its  chief  appli- 

:ation  has  been  in  the  prize  courts.     The  liability  of  private 

property  to  warlike  capture  at  sea  has  always  depended,  not 

merely  on  the  nationality,  but  also  on  the   domicil   of  the 

ovner ;  or  it  may  be  said  that,  for  this  purpose,  domicil  is 

the  criterion  of  nationality.     The  motive,  doubtless,  lay  in 

the  assumption  that  the  benefit  of  trade  mainly  accrues  to 

that  country  from  the  ports  of  which  it  is  carried  on  ;  whence 

only  an  actually  subsisting  residence  for  commercial  objects 

could  afford  protection  to  the  owner's  property  as  against 

his  nationality,  for   when  such  residence  was  discontinued, 

nothing  remains  to  take  the  case  out  of  the  general  principle 

which  exposed  enemy's  property,  as  such,  to  capture.    With 

these  considerations  were  combined  the  respect  paid  to  the 

place  of  birth  by  the  feudal  principle  of  allegiance,  and  the 

recognized  rule  of  international  law,  that  a  state  to  which 

^legiance  has  been  transferred  has  not  the  right  to  protect 

the  citizen  against  his  former  government,  if  by  his  voluntary 

^ct  he  again  places  himself  within  its  power." 

Yet  it  is  important  to  remember  that,  whatever  may  be 
^he  reasons  for  the  adoption  of  this  doctrine  of  the  revival 

"Sjlecpctv.  Paige,  15  Gray,  349;  Whitney  v.  Sherborn,  12  Allen,  iii; 
^^ilbrahamv.  Ludlow,  99  Mass.  587;  Whart.  Conf.  of  Laws,  JJ  20-24. 
"^toryConf.  of  Laws,  J  48. 

'^Colvillcv.  Lander,  Morison,  14,963,  App. ;  5  Madd.  384. 
'^KelUrv.  Baird,  5  Heisk.  39. 
'MnL  Law,  Art  40;  See  Abdy's  Kent,  217. 
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of  original  domicil,  when  an  elective  domicil  has  beei 
abandoned,  it  is  inconsistent  with  the  great  body  of  tin 
cases  which  place  the  adhesiveness  of  the  elective  domici 
on  the  same  basis  as  that  of  the  original.  Even  by  thosi 
holding  to  revival  of  domicil  it  has  been  repeatedly  admitted 
that,  when  an  elective  domicil  is  actually  acquired,  it  coa 
tinues  until  a  new  domicil  is  definitely  assumed.  Sir  Johi 
Leach,  always  rapid  in  arriving  at  a  necessary  conclusioa 
tells  us  that  the  same  evidence  is  required  to  prove  tin 
resumption  of  the  old  domicil  as  the  acquisition  of  otu 
that  is  new ;  '^  and,  however  this  may  be,  we  have  an  expres: 
decision  of  the  Connecticut  court  of  errors,  that  the  abandon 
ment  of  the  elective  domicil  has  no  effect  in  reviving  th< 
original.'^ 

Nor,  in  a  question  of  this  class,  are  we  at  liberty  to  keq 
out  of  view  the  test  of  policy.  The  consequences  in  tin 
United  States  would  be  serious  should  the  affirmative  o 
this  question  be  maintained.  Emigrants  come  to  us  largely 
from  countries  subject  to  the  modern  Roman  law,  and  mak< 
their  domicil  at  their  first  port,  often  only  to  abandon  it  io\ 
another  and  then  another,  until  they  reach  a  home  whicl 
affords  them  a  convenient  settlement.  If  we  hold  that  or 
each  abandonment  they  renew  their  original  domicil,  thei 
their  property  and  their  persons  would  be  frequently  placec 
under  the  purview  of  a  law  utterly  foreign  to  that  whicl 
prevails  in  the  country  to  which  they  emigrate.  A  German 
for  instance,  abandoning  a  domicil  in  New  York,  in  order  t< 
seek  one,  as  yet  undetermined,  in  the  Northwest,  would,  a: 
soon  as  he  leaves  New  York,  subject  himself  to  the  Roma.*] 
law  of  marital  community,  thereby  escaping  the  Engli>!i 
common  law  of  dower  and  curtesy ;  would  sometimes,  from 
being  of  full  age,  become  a  minor;  would  become  sometime: 
incapable  of  any  hypothecation  of  property  without  deliver} 

*^  Munroe  v.  Douglass,  5  Madd.  403. 

»7  First  Nat.  Bk.  v.  Balcom,  35  Conn.  351.  See,  also.  Hicks  ▼.  Skinner, 
72  N.  C.  I,  where  it  is  held  that,  when  domicil  of  origin  is  abandoned,  r&i- 
dence  is  the  test.  So,  in  Reed's  Appeal,  71  Penn.  St.  378,  it  is  said  laat 
original  domicil  revives  only  when  there  is  an  intent  to  return  home. 
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'  possession ;  would  subject  himself  to  his  native  municipal 
irdens ;  and  would  throw  his  estate  into  foreign  channels 

succession.  Such  consequences  are  not  to  be  tolerated ; 
id  yet  such  consequences  necessarily  flow  from  the  position 
at  native  domicil  revives  on  every  abandonment  of  acquired 
>micil.  Our  wisest  course  is  to  reject  this  doctrine,  and  to 
turn  to  that  of  the  continuance  of  domicil  in  general, 
tive  or  acquired,  until  a  new  domicil  be  secured/* 
Fourth.  How  Change  of  Domicil  is  to  be  Proved. — /.  Recii" 
s. — It  is  a  familiar  principle  that  recitals  of  domicil  in  deed 

will  are  not  conclusive,  but  may  be  rebutted  by  proof  that 
e  actual  domicil  was  elsewhere/^  Recitals  of  domicil,  in 
ct,  are  often  inserted  by  a  conveyancer  according  to  his 
vn  notions,  or  according  to  what  may  suit  a  passing  whim 

the  party.  As  a  matter  of  every-day  practice,  also,  per- 
ns having  several  residences  are  apt,  in  deeds  relating  to 
ther,  to  have  the  local  residence  recited.  The  party's  actual 
>micil,  however,  can  be  in  only  one  of  these  residences,  and 
may,  perhaps,  be  in  none  of  them.  Nor  is  this  all.  Local 
w  may  prescribe  certain  recitals,  as  in  the  Marquis  de 
3nneville's  case,  where  Sir  H.  Jenner  said:  "I  am  not 
dined  to  pay  much  attention  to  the  descriptions  of  the 
xeased  in* the  legal  proceedings  in  France,  for  it  may  have 
len  necessary,  as  the  proceedings  related  to  real  property, 
at  he  should  describe  himself  as  of  some  place  in  that 
ngdom."**  If  it  be  argued  that  the  French  courts  attach 
uch  weight  to  this  species  of  evidence/'  the  answer  is  that 
le  recitals  appealed  to  in  the  French  cases  are  principally 
lose  which  occur  in  notarial  acts,  dictated  by  the  party 
mself,  and  often  verified  by  his  oath. 

//.  Declarations, — Declarations  preparatory  to  naturaliza- 
on,  under  the  present  English  and  American  statutes,  are 

*'  In  Xorth  Yarmouth  v.  Gardiner,  58  Me.  207,  it  is  held  that  domicil  may 

;  in  abeyance. 

^''Sec  cases  cited  in  Whart  on  Ev.  {  1097.     Oilman  v.  Oilman,  52  Me. 

'5'.  Somcnrillc  in  r/,  4  Vesey,  750;  Attorney  Oeneral  v.  Kent,  i  Hurl.  & 

i^lt  12 ;  Curling  t.  Thornton,  Addam's  Rep.  19. 

*Curtci$*  Ecc.  Rep.  856. 

'*  See  Phil.  ir.  174,  and  cases  there  cited. 
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entitled  to  much  weight  as  indicating  intention.  Evei 
informal  declarations  of  a  person  changing  his  residence 
when  accompanied  with  actual  change,  are  always  admissibli 
to  show  the  intent."  It  has,  however,  been  held  that  men 
unexecuted  intentions  are  inadmissible,"^  and  even  if  thi 
strong  view  be  not  taken,  oral  expressions  indicative  of  ai 
intention  to  change,  if  unaccompanied  by  actual  removal,  ut 
so  vague,  and  often  so  carelessly  uttered,  and  so  readily  mis 
understood,  that  they  are  entitled  to  very  little  credence/ 
Unexecuted  intentions,  however,  may  be  of  importance 
when  they  consist  of  statements  of  a  person  in  a  foreigi 
country  that  he  is  not  settled  permanently  in  such  countr. 
but  that  he  expects  to  return  to  the  prior  domicil  which  h< 
regards  as  his  home.'s 

///.  Exercise  of  Political  Rights, — Civilian  jurists  unite  w  itl 
our  own  in  holding  it  important,  in  this  relation,  to  determinj 
the  site  of  political  rights:  "Dictae  expressae  declaration 
domicilii  constituendi  equipollet  ilia,  si  quis  in  civitate  aliq^i 
jus  civitatis  das  Burgerrecht  impetraverit  et  ibi  habitaverit 
vulgo  da  einer  verburgert  oder  Erbschuldigung  geleistel  hussi 
lick  und  bestdndig  gessesen  ist.  Requiritur  autem  copulativcj 
ut  quis  ibidem  non  solum  jus  illud  impetraverit,  sed  etiaj^ 
actualiter  habitet."  ^^  Menochius  also  writes,  after  quotiaj 
other  civilians,  "  et  idem  ego  ipse  respondi,  in  cons,  390,  etc 
dixi  civem  hunc  non  sustinentem  onera  esse  impropric  civ  eij 
et  secundum  quid  ;**  and  he  adds  the  authority  of  oih« 
civilians,  and  the  decisions  in  the  Rota  Romana,  "qui  scriri 
serunt  civem  originarium  aliquem  non  esse,  nisi  parentes  ib 

I 

»«  Brodie  v.  Brodie,  2  Sw.  &  Tr.  90;  Ennis  v.  Smith,  14  How.  400:  Thofl 
dike  V.  Boston,  i  Mete.  (Mass.)  242;  Kilburn  v.  Bennett,  3  Mcic.  ^Mav 
199 ;  Burgess  v.  Clark,  3  Ind.  250. 

'3  Bangor  v.  Brewer,  47  Me.  97;  see  Whart  on  Ev.  {  1097;  aaii  >^ 
Moke  V.  Fellman,  17  Tex.  367. 

'4  Whart.  Conf.  of  Laws,  {  63;  Phil.  iv.  156;  Lord  Somerville^s  Ca>e. 
Vesey,  750;  Harvard  College  v.  Gore,  5  Pick.  370;  Anderson  v.  Laneo»'-^i< 
9  Moore  P.  C.  325;  Hallowcll  v.  Saco,  5  Greenl.  143;  The  Vecus 
Cranch.  253. 

"5  See  Moorhouse  v.  Lord,  10  H.  of  L.  272. 

^  Tractatio  de  Domicilio  (1663),  27,  cited  by  Phillimore,  iv.  175. 
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aicilium  contraxerint  et  civitatis  numera  subierint ;  ita  et 
a  apud  Romanes  civis  Romanos  dicebatur  is,  qui  etsi 
Qs  esset  Romae  altamen  domicilium  Romae  in  ipsa  urbe 
itraxisset  ac  qui  tribum  et  bonorum  potestatem  adoptus 
et."^7  Under  the  old  European  systems,  also,  when 
itical  privileges  were  rare,  and  mostly  had  a  feudal  rela- 
n.  the  acquisition  or  acceptance  of  such  privileges  was 
iwed  as  connecting  their  possessor  with  a  special  territory. 
le  doraicil  of  the  serf  was  in  the  land  to  which  he  was 
tacVied;  the  domicil  of  the  lord  was  in  the  land  of  which 
^  was  suzerain. 

\i  was  otherwise  when  political  privileges  became  more 
.^mrnon,  and  when  they  were  annexed  rather  to  the  person 
ian  the  soil.  A  man  could  have  but  one  domicil,  yet  in 
■Jigland,  in  some  parts  of  the  Continent,  and  in  Virginia, 
tnder  the  old  system,  he  might  vote  at  several  polls.  Suf- 
frage now  is  regarded,  under  a  wide  and  equal  extension,  as 
i  personal  right  which  may  be  exercised  in  any  particular 
^tate  of  a  general  federation,  only  a  few  weeks'  or  months* 
special  residence  being  required.  In  correspondence  with 
t^s  extension  of  suffrage,  the  presumption  that  the  place  of 
suffrage  is  the  place  of  domicil  has  lost  strength,  and, 
^We  the  right  to  vote  is  granted  on  brief  and  transient 
residence,  the  presumption  arising  from  voting  is  easily 
rebutted  by  proof  of  actual  domicil  elsewhere.'® 

But  the  exercise  of  political  franchise  is  not  to  be  con- 
founded with  that  deliberate  surrender  of  one  nationality 
and  acceptance  of  another,  which  is  marked  by  expatriation 
and  naturalization.      As    the    presumption   of    permanent 

^Lib.  VI.,  Presump.  XXX.,  s.  xxiv.,  p.  1037;  Phil,  ui  supra. 
Shclton  V.  Tiffon,  6  How.  163 ;  Easterly  v.  Goodwin,  35  Conn.  279 ; 
Mhgg  V.  Osblcosh,  14  Wis.  623  ;  Mandeville  v.  Huston,  15  La.  Ann.  281  ; 
%r  ?.  Staughter,  19  La.  Ann.  323;  Guier  v.  O'Daniel,  i  Binney,  349,  note. 
^  >aaVa\kcnburgh  v.  Brown,  43  Cal.  48,  it  was  properly  ruled  that  persons 
'^"t  citizens  might  legally  be  voters ;  this  was  the  practice  under  the  North- 
^^^  Ordinance,  which  permitted  the  voting  of  French  and  Canadian 
hitlers,  not  citizens.  See  Dr.  Spear's  article  in  Alb.  L.  J.,  1876,  486.  It  is. 
^^cwlse  as  to  Indians  with  whom  there  is  no  treaty.     McKay  v.  Campbell,. 
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residence  to  be  deduced  from  voting  is  but  slight,  that  t 
drawn  from  expatriation  and  naturalization  is  of  the  stron 

■  character,  and  amounts  almost  to  conclusive  proof,  f 
before  expatriation  was  legalized  by  the  govemmeni 
Great  Britain  (as  it  has  been  by  the  statute  of  May  12,  i€ 
naturalization  in  another  country  was  viewed  in  the  Eng 

-courts  as  very  strong  proof  of  transfer  of  domicil.^  N 
however,  such  expatriation  and  naturalization  must  be  \'iei 
as  establishing  a  case  of  transfer  of  domicil  which  it  wo 
require  extraordinary  evidence  of  continuous  inconsist 
domicil  to  overcome. 

IV.  Payment  of  Taxes, — No  strong  inference  can  be  dra 
from  payment  or  non-payment  of  taxes,  unless  in  the  case 
property  or  income  taxes  of  considerable  amount.**  Yet  he 
must  we  revert  to  the  distinction  already  noticed.  In 
federal  government,  such  as  the  United  States,  where  \ 
income  tax  is  payable  to  the  federal  treasury,  it  may  be 
matter  of  indifference  to  a  person  taxed  whether  he  pay  i 
Maine  or  in  Georgia ;  and  after  he  has  changed  his  domic 
from  the  one  state  to  the  other  he  may  continue,  throug 
his  agent  or  otherwise,  to  pay  such  tax  in  the  abandone 
state.  We  cannot  make  this  inference  as  to  a  tax  payabli 
to  a  state  treasury.  If  this  tax  is  considerable,  we  cannoi 
as  has  been  previously  hinted,  presume  that  the  party  chaige< 
would  pay  when  no  longer  liable  to  do  so.  Payment  q 
taxes,  therefore,  in  such  cases,  affords  a  strong  presumption 
that  the  party  believed  his  domicil  to  be  in  the  state  in  whicll 
^he  taxes  were  paid. 

V,  Duration  of  Stay. — In  this  relation  we  may  accept 
two  propositions :  First,  no  matter  how  long  residence  may 
be,  it  does  not  constitute  domicil  unless  there  be  an  inten- 
tion to  remain  for  an  indefinite  period ;  and,  secondly,  that 
if  there  be  such  a  bona  fide  intention,  executed  by  actual 
removal,  or  attempted  removal,  domicil  may  be  constituted 
hy  a  stay  of  a  single  day. 

"9  See  Phil.  iv.  176,  177 ;  Moore  v.  Darral,  4  Hagg.  353. 
30  Thomson  v.  Advocate  General,  12  CI.  &  Fin.  I ;  see  Guier  ▼.  O'Dinic^ 
4  Binney,  349,  note. 
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fozv  Far  there  may  be  a  Double  Domicil  — A  leading 
man  authority  tells  us  that  a  person  may  municipally 
?  distinct  domicils  in  places  in  which  his  residence  is 
ally  established,  using  each  as  a  centre  of  his  business 
legal  relations,  and,  when  needed,  actually  dwelling  in 
1.3'  In  the  Roman  law,  so  far  as  the  abstract  question  of 
lection  was  concerned,  and  so  far  as  related  to  municipal 
dens  and  local  jurisdiction,  this  position  holds  good. 
>ther  result,  however,  was  reached  when  the  issue  was 
o  what  jurisdiction  should  impress  upon  the  individual 
peculiar  legal  type.  According  to  the  Roman  law,  domi- 
trw  yielded  precedence  in  this  respect  to  origo  (munici- 
citizenship,  Burgerrecht) ;  and,  when  there  were  several 
?s  of  the  latter  class,  the  earliest  prevailed.3^ 
liat  a  man  can  have  two  domicils  is  thus  emphatically 
lied  by  Chief  Justice  Shaw  :  33  "  The  supposition  that  a 
a  can  have  two  domicils  would  lead  to  the  absurdest  con- 
uences.  If  he  had  two  domicils  within  the  limits  of  sov- 
ign  states,  in  cases  of  war,  what  would  be  an  act  of  impera- 
i  duty  to  one  would  make  him  a  traitor  to  the  other." 
t  it  is  a  serious  objection  to  the  able  argument  of  which 
5  is  part  that  it  not  only  blends  domicil  with  allegiance, 
t  overlooks  the  fact  that  domicil,  in  the  view  of  those  who 
Id  that  it  may  be  cumulative,  is  capable  of  several  degrees. 
Ls  admitted  on  all  sides  that  a  person  can  have  but  one  tes- 
nentary  domicil — i.  ^.,  a  domicil  determining  the  law  of 
5  devolution  of  his  property  on  his  death.  Yet,  even  by 
)se  courts  by  whom  this  position  is  most  rigorously  applied, 
is  maintained  that  domicil  may  be  established,  for  the  pur- 
ses of  taxation  or  of  divorce,  on  proof  much  less  stringent 
an  would  be  required  to  establish  a  testamentary  domicil. 
Thus,  of  this  distinction  we  have  a  conspicuous  English  illus- 
ition  in  a  case  where  it  was  ruled  that  a  person  may  retain 
foreign  domicil  for  many  purposes,  and  yet  be  domiciled . 
England  so  as  to  give  jurisdiction  to  the  court  of  divorce.3*  - 

^  Savigny,  Rom.  Recht  viii.  {  354. 
*»SaTigny,  viu.  {}  356,  357. 
33  Abtngton  y.  North  Bridgewater,  23  Pick.  170. 
«Yclverton  ▼.  Yclvcrton,  I  Sw.  &  Tr.  574. 
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Of  American  cases  we  have  an  abundance  to  show  tli 
matrimonial  domicil  may  exist  on  evidence  clearly  insuflio 
to  establish  a  domicil  for  the  purposes  of  succession, 
prize  rulings  of  Lord  Stowell,  also,  whatever  may  be  t:l 
present  authority,  instruct  us  that  it  has  been  held  in  Kngj-L 
that  a  commercial  domicil  can  be  acquired  in  a  foreign  L 
when  the  original  political  domicil  remains  unchang-ci 
So,  also,  we  are  told  by  the  judicial  committee  of  the  piH 
council  that  there  is  "a  wide  difference  in  applying  the  !i 
of  domicil  to  contracts  and  to  wills."  3*  Sir  R.  Phillimd 
well  says  (Vol.  iv.  48):  "It  might,  perhaps,  have  been  m«i 
correct  to  have  limited  the  use  of  the  term  domicil  to  th 
which  was  the  principal  domicile  and  to  have  designate 
simply  as  residences  the  other  kinds  of  domicil;  but  a  err 
trary  practice  has  prevailed,  and  the  neglect  to  distingui.* 
between  the  different  subjects  to  which  the  law  of  domic 
is  applicable,  has  been  the  chief  source  of  the  error>>  whic 
have  occasionally  prevailed  on  this  subject.  This  view  coin 
cides  with  that  of  Domat^'  and  of  Chancellor  Kentj^^whi 
held  that,  while  there  "  is  a  political,  a  civil,  and  a  forensic 
domicil,  a  man  can  have  but  one  domicil  for  the  purpose  •• 
succession."39 

Political  domicil  is  subject  to  distinct  considerations.  Foi 
many  years  the  tendency  of  the  English  courts  was,  by 
implication,  to  hold  that  a  man  can  have  a  pluralit}-  ff 
domicils  of  this  class.  "Acting  on  the  principle  of  the 
indelibility  of  English  allegiance,  they  maintained  in  theory 
that  an  Englishman  and  an  Englishman's  son  must  retain 
a  political  domicil  till  the  tie  was  dissolved  by  death.  Yet, 
practically,  they  were  constrained,  after  the  acknowledgment 

35  The  Ann,  Dodson's  Adm.  Rep.  223 ;  Phil.  iv.  51 ;  Wheaton^s  Idl 
Law,  159. 

S^Croker  v.  Hertford  (Marquis  of),  4  Moore  P.  C.  339.  See,  also,  Thorn- 
dike  V.  City  of  Boston,  i  Mete.  242;  Greene  v.  Greene,  11  Pick.  410: 
Putnam  v.  Johnson,  10  Mass.  488 ;  Somerville  v.  Somerville,  5  Ves.  75a 

37  L.  i.  t.  xvi.  2  6. 

38  Lect.  37,  {  4,  note. 

39  See,  also,  Maltass  v.  Maltass,  I  Robertson's  Ecc.  R.  75 ;  Robertson  on 
Personal  Succession,  142 ;  Thompson  v.  Advocate  General,  12  CL  &  Fin.;  i 
Whart  Conf.  of  Laws,  J  74.  r^  \ 

Digitized  by  VjjOOQIC 


SOME   NOTES   ON   DOMICIL.  423 

American  independence  and  the  treaties  that  sprang 
erefrom,  to  acknowledge  that  a  political  domicil  could  also 
acquired  in  the  United  States.  For  a  while  there  was 
I  attempt  to  enforce  the  theoretic  domicil  of  origin.  Per- 
>nal  taxes  ivere  to  be  due  from  such  emigrants ;  impress- 
eat  was  threatened,  and,  in  some  few  cases,  executed, 
iter  the  war  of  181 2,  however,  impressment  was  aban- 
oned.  The  same  result  was  reached  as  to  taxation,  in  1845, 
hen  the  House  of  Lords,  overruling  the  Scotch  court  of 
xchequer,  held  that  legacy  duty  was  not  payable  by  the 
cgatees  named  in  the  will  of  a  British  subject  who  had  died 
lomiciled  in  a  British  colony,  though  the  personal  property 
fcas  locally  situate  in  Scotland,  to  which  the  statute 
ixtended.^ 

The  naturalization  statute  of  1870  settles  this  question  defi- 
nitely, so  far  as  concerns  English  subjects  naturalized  in  a 
foreign   land.     They   are   declared,  by   so   doing,  to    have 
dissolved  their  relations  to  the  mother  country;  and  their 
single  domicil,  therefore,  is  in  their  adopted  land.     But  the 
decision  of  the  House  of  Lords,  just  noticed,  goes  beyond 
this.    So  far  as  concerns  personal  taxes,  which  is  the  main 
practical  relation  of  political  domicil,  there  is  but  one  domicil. 
Tliat  domicil  is  the  one  the  party  has  selected,  and  which, 
by  residence  without  the  purpose  of  return,  he  has  acquired. 
TVierc,  and  nowhere  else,  is  he  liable  to  be  personally  taxed. 
His  alienage — u  £.,  his  non-naturalization — does  not  relieve 
^iip  from  such  taxation  in  the  country  of  his  domicil ;  ^*  nor 
is  it  a  bar   to   prosecutions   for  political   offenses   against 
the  country  of  his  residence.**     But  such  change  of  domicil, 
though  unaccompanied   by   change  of  allegiance,  relieves 
him,  as  has  been  seen,  from  personal  taxation  in  his  native 
knd."« 

Sixth.     Conflict  as   to  Domicils, — Cases   constantly   arise 
^here  it  is  important  to  decide  which  of  two  domicils  envel- 

^ Thompson  v.  Advocate  General,  12  CI.  &  Fin.  I. 
*'Stttcv.  Bordentown,  3  Vroom  (N.  J.),  192. 
*'WharL  Conf.  of  Laws,  {  902. 
*^Vi.'hart-  Conf.  of  Laws,  \  74. 
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opes  a  particular  person  in  its  laws.  In  our  own  practice  these 
questions  come  up  most  frequently  in  cases  of  taxation,  when 
two  or  more  states  claim  the  same  person  as  so  domiciled  as 
to  be  liable  to  taxation  in  each.  A,  for  instance,  has  a  col- 
liery business  in  Nova  Scotia,  where  he  spends  a  month  oi 
two  in  the  spring ;  a  summer  residence  in  Newport ;  a  hunt- 
ing-lodge in  Maine,  where  he  goes  for  recreation  and  diversion 
in  the  fall ;  and  a  winter  home  in  Florida,  where  he  tries  to 
escape  the  cold.  Is  he  domiciled  in  Nova  Scotia,  or  Rhode 
Island,  or  Maine,  or  Florida,  and  by  which  is  he  personally 
taxable  ?  And  then,  again,  if  he  dies,  by  what  jurisdiction 
is  his  estate  to  be  distributed  ?  By  what  code  of  law  is  hi5 
personal  status  to  be  determined  ?  The  answer,  of  course 
is,  by  the  law  of  his  domicil.  But  then  comes  the  questioa 
what  is  his  domicil?  And  in  answering  this  question  th< 
following  points  are  to  be  kept  in  mind : 

{a,)  Where  there  are  two  or  more  residences,  that  whid 
the  party  selects  as  his  domicil  will  be  viewed,  all  othei 
things  being  equal,  as  having  the  preference.*** 

{b,)  Supposing  him,  however,  to  have  made  no  such  selec 
tion,  and  supposing  the  conflict  to  be  between  two  homes,  ont 
in  the  country  and  one  in  the  town,  then  the  inclinatiiT 
should  be  in  favor  of  the  home  which  the  party  seems  him 
self  to  have  regarded  as  his  permanent  abode.  In  Englanc 
this  is  regarded  generally  to  be  the  town  house.  But  it  i 
otherwise  if  either  house  be  used  only  for  temporar}'  pur 
poses,  and  it  is  in  a  condition  only  to  be  temporarily  used* 

We  have  this  distinction  thus  expressed  by  Lord  Hath 
erly,  when  vice-chancellor :  "  If  a  party  select  two  resi 
denc^,  in  one  of  which  he  can  reside  all  the  year,  whilst  ii 
the  other  his  health  will  not  permit  him  to  do  so  ;  and  hi 
must  from  the  first  be  aware  that,  should  his  health  fail  him 
his  days  must  be  passed  where   alone  he  can   constant]] 

44  The  older  cases  will  be  found  grouped  in  my  work  on  the  Conflict  i 
Laws.  Among  the  more  recent  cases  may  be  noticed  Hampden  v.  Lerar^ 
59  Me.  557;  Moreland  v.  Davidson,  71  Penn.  St.  371;  Chariton  v.  Mobcri'j 
59  Mo.  238. 

45  Whart  Conf.  of  Laws,  I  69. 
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side ;  there  is  an  additional  reason  for  concluding  that  he 
gards  such  place  from  the  first  as  that  which  must  be  his 
>me — a  conclusion  greatly  fortified  by  his  chief  establish- 
«at  being  iixed  there."*^  Such  considerations  weigh  still 
lore  strongly  in  the  United  States,  where  the  attachment  to 
le  country  residence  of  the  summer  is,  on  patrimonial 
rounds,  comparatively  slight.  But,  even  in  this  relation^ 
xpress  intent  must  control. 

We  must  at  the  same  time  remember  that  when  there 
ire  two  residences,  the  claims  of  which  are  in  this  connec- 
ioQ  about  equal,  the  earlier  may  be  presumed  to  be  that 
sreferred  as  domicil.'*'  But  this  fades  away  in  the  presence 
Di"  evidence  showing  that  the  party,  in  selecting  a  second 
residence,  selected  it  for  permanent  use.  On  this  distinction, 
and  on  this  alone,  can  we  sustain  a  recent  ruling  of  Vice- 
Chancellor  Bacon,*®  where  a  Canadian  came  to  Europe  in 
order  to  educate  his  children,  and,  after  living  in  Paris  ten 
years,  proceeded  to  England,  where  he  remained,  selecting 
it  as  a  permanent  residence,  three  years  longer,  that  he  was 
to  be  regarded  as  domiciled  in  England,  though  he  some^ 
times  spoke  of  intending  to  return  to  Canada. 

In  an  English  case  tried  in  1870,  before  Vice-Chancellor 

James,  A.,  a    domiciled    Scotchman,  married   an   English^ 

woman,  and  then,  on  account  of  health,  left  Scotland,  where 

his  business  relations  were  established,  and  resided  for  ten 

years  in  England.     After  this  he  returned  to  Scotland,  and 

remained  there  for  a  few  months,  for  business  purposes,  but 

H-as  again  compelled  by  ill  health  to  go  to  England,  where, 

for  nearly  two  years,  he  was  confined  in  an  asylum.     He 

then  spent  five  years  in  travelling  on  the  continent  and  in 

England.     At  the  end  of  that  time  he  settled  at  Brighton, 

and  remained  there,  with  his  wife,  for  ten  years  till  his  death. 

His  domicil  was  ruled  to  be  in  England.'*^    Nor  does  the  fact 

^  Forbes  V.  Forbes,  Kay,  541. 

^^Gihn^n  v.  Gilman,  52  Me.  165. 

^Sterenson  v.  Masson,  22  W.  R.  150. 

^Aitchison  v.  Dixon,  Law  Rep.  10  Eq.  589;  s,  r.,  39  Law  T.  (n.  s.)  pt. 

J.  705. 
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that  a  Scotch  residence  has  been  retained  make  any  differ- 
ence, if  the  conjugal  residence  and  the  permanent  seat  of 
the  family  is  in  England.s**  But  even  to  this  there  is  an 
exception,  put  with  great  weight  by  Sir  W.  P.  Wood,  vice- 
chancellor,  afterwards  Lord  Chancellor  Hatherly  :  "  If  some 
particular  state  of  health  required  the  wife  to  reside  in  a 
warm  climate  not  agreeable  to  her  husband,  or  the  like,  so 
that  he  was  obliged  to  visit  his  wife  away  from  home,  he  might 
still  be  domiciled  at  a  residence  of  his  own,  apart  from  her, 
supposing  he  retains  his  family  with  himself  "5» 

(c)  Home,  as  a  general  thing,  is  to  be  preferred  to  place  of 
business.  It  is  true  that  the  English  prize  courts,  in  the  wars 
with  the  first  Napoleon,  thought  proper,  in  order  to  confis- 
cate the  property  of  neutral  merchants  trading  in  hostile 
countries,  to  reject  this  rule,  and  to  hold  that  American 
traders  sojourning  in  French  ports  were  domiciled  French- 
men, though  the  parties  so  adjudicated  upon  disclaimed 
French  citizenship,  and  had  families  in  America  whom  they 
visited  in  places  they  regarded  as  their  homes.5»  But  when 
England  has  lately  found  herself  in  the  position  of  a  neutral, 
her  views  on  this  point  have  undergone  a  change,  and  the 
indications  are  that  Lord  Stowell's  rulings,  as  above  noticed, 
will  be  no  longer  respected. 

It  is  admitted,  even  by  Lord  Stowell,  that  in  oriental  or 
barbarous  lands  no  mere  mercantile  residence  confers  a 
domicil.  *'  Wherever,"  he  said,^'  "a  mere  factory  is  founded 
in  the  eastern  parts  of  the  world,  European  persons, 
trading  under  the  shelter  and  protection  of  their  estab- 
lishments, are  conceived  to  take  their  national  character 
from  that  association  under  which  they  live  and  carry 
on  their  commerce.  It  is  a  rule  of  the  law  of  nations, 
applying  particularly  to  those  countries,   and    is  different 

50  Forbes  v.  Forbes,  Kay,  341. 

5'  Forbes  v.  Forbes,  Kay,  341.     See  Exchange  Bank  v.  Cooper,  40  Mo.  169. 

53  The  Indian  Chief,  3  Robinson,  18;  The  Matchless,  I  Haggard,  103; 
The  Rendsburg,  4  Robinson,  139;  The  President,  5  Robinson,  279;  The 
Diana,  5  Robinson,  168.     See  The  Venus,  8  Cranch,  279. 

53  The  Indian  Chief,  3  Robinson,  18. 
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from  what  prevails  ordinarily  in  Europe  and  the  west- 
ern parts  of  the  world,  in  which  men  take  their  present 
national  character  from  the  general  character  of  the 
•country  in  which  they  are  resident;  and  this  distinc- 
tion arises  from  the  nature  and  habits  of  the  countries. 
In  the  western  parts  of  the  world,  alien  merchants  mix 
in  the  society  of  the  natives ;  access  and  intermixture 
are  permitted,  and  they  become  incorporated  to  the 
full  extent.  But  in  the  east,  from  the  oldest  times,  an 
inmiscible  character  has  been  kept  up ;  foreigners  are  not 
admitted  into  the  general  mass  of  the  society  of  the  nation ; 
they  continue  strangers  and  sojourners,  as  all  their  fathers 
were.  *  Doris  amare  enamore  intermisceat  undam'  Not 
acquiring  any  national  character  under  the  general  sover- 
eignty of  the  country,  and  not  trading  under  any  recognized 
authority  of  their  own  original  country,  they  have  been  held 
to  derive  their  present  character  from  that  of  the  association 
or  factory  under  whose  protection  they  live." 

These  views  have  since  been  gradually  extended  to  all 
cases  of  merely  mercantile  residence.s* 

As  between  civilized  states  and,  afordoriy  between  coordi- 
nate states  under  the  same  federal  government,  as  is  the 
case  with  the  United  States,  the  home  is,  as  a  rule,  to  be 
treated  judicially  as  domicil  in  preference  to  the  place  of 
business.  In  a  case  in  which  this  rule  was  pushed  to  its 
extremest  limit,  the  late  Colonel  James  Fisk  was  held  in 
New  York  to  be  domiciled  in  Boston,  where  his  wife  resided 
in  a  house  bought  by  him  for  her  in  her  own  name,  and 
where  he  occasionally  visited,  though  his  place  of  business 
had  been  for  years  notoriously  and  conspicuously  in  New 
York. 55  And  however  extreme  this  decision,  under  the  par- 
ticular circumstances,  may  appear,  we  must  hold  that  where 
a  man  establishes  his  family  there  is  his  principal  domicil. 
Even  as  to  unmarried  persons,  this  rule  applies  in  cases 

54  Advocate  General  (Bengal)  v.  Ranee  Suraomoye  Dossee,  9  Moore  App. 
387;  2  Moore,  P.  C.  C.  (n.  s.)  22;  and  see  Whart  Conf.  of  Laws,  {  863. 

55  Fisk  V.  Chicago  R.  R.,  53  Barb.  472.     S6e,  as  a  very  strong  case  to  this 
^effect,  Graham  v.  Trimmer,  6  Kans.  230. 
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where  they  have  a  family,  though  with  that  family  their  resi- 
dence is  only  occasional.  "  If  a  man  is  unmarried/*  says  Judge 
Story, 5^  "  that  is  generally  deemed  the  place  of  his  domicil 
where  he  transacts  his  business,  exercises  his  profession,  or 
assumes  and  exercises  municipal  duties  or  privileges/'  Yet, 
at  the  same  time,  "  this,"  the  learned  author  goes  on  to  say^ 
"is  subject  to  some  qualifications;"  and  he  judicially  held, 
in  a  case  tried  before  him  in  the  circuit  court,  that  a  young, 
unmarried  man  who  had  resided  with  his  mother  in  Provi- 
dence, but  who,  at  the  service  of  the  writ,  was  engaged  as  a 
clerk  in  his  brother's  store  in  Connecticut,  making  frequent 
visits  to  his  mother  in  Providence,  was  domiciled  in  Provi- 
dence.s7 

In  Mitchell  v.  United  States,  21  Wall.  350,  Swaync,  J., 
giving  the  opinion  of  the  court,  said  :  "The  place  where  a 
person  lives  is  taken  to  be  his  domicil  until  facts  adduced 
establish  the  contrary.  Bruce  v.  Bruce,  2  Bos.  &  Pull.  228, 
note;  Bampde  v.  Johnstone,  3  Ves.  201  ;  Stanley  v.  Bemes^ 
3  Hagg.  Eccl.  Rep.  374,  437 ;  Best  on  Presumptions,  235. 
The  proof  of  the  domicil  of  the  claimant  in  Louisville  is 
sufficient.  There  is  no  controversy  between  the  parties  on 
that  proposition.  We  need  not,  therefore,  further  consider 
the  subject. 

"  A  domicil  once  acquired  is  presumed  to  continue  until 
it  is  shown  to  have  been  changed.  Somerville  v.  Somerville, 
5  Ves.  787;  Harvard  College  v.  Gore,  5  Pick.  370;  Wharton's 
Conf.  of  Laws,  §  55.  Where  a  change  of  domicil  is  alleged, 
the  burden  of  proving  it  rests  upon  the  person  making  the 
allegation.  Crookenden  v.  Fuller,  i  Sw,  &  Tr.  441  ;  Hodg- 
son V.  De  Buchesne,  12  Moore's  P.  C.  288  (1858).  To  con- 
stitute the  new  domicil  two  things  are  indispensable  :  first, 
residence  in  the  new  locality ;  and,  second,  the  intention  to 
remain  there.  The  change  cannot  be  made  except  facto  et 
animo.  Both  are  alike  necessary.  Either  without  the  other 
is  insufficient.  Mere  absence  from  a  fixed  home,  however 
long  continued,  cannot  work  the  change.     There  must  be 

56  Story,  Conf.  of  Laws,  \  47. 

57  Catlin  V.  Gladding,  4  Mason,  C.  C.  308. 
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the  ammus  to  change  the  prior  domicil  for  another.  Until 
the  new  one  is  acquired  the  old  one  remains.  Whart. 
Conf.,  supra^  and  the  authorities  there  cited.  These  princi- 
ples are  axiomatic  in  the  law  upon  the  subject.  When  the 
claimant  left  Louisville,  it  would  have  been  illegal  to  take  up 
his  abode  in  the  territory  whither  he  was  going.  Such  a 
purpose  is  not  to  be  presumed.  The  presumption  is  the 
other  way.  To  be  established,  it  must  be  proved.  1 2  Moore's 
P.  C,  supra.  Among  the  circumstances  usually  rehed  upon 
to  establish  the  animus  manendi  are:  declarations  of  the 
party ;  the  exercise  of  political  rights  ;  the  payment  of  per- 
sonal taxes ;  a  house  of  residence,  and  a  place  of  business. 
Phillim.  icx> ;  Whart.  §  62.  and  post  All  these  indicia  are 
wanting  in  the  case  of  the  claimant." 

So,  in  a  late  case  in  Massachusetts,  the  domicil  of  an 
unmarried  police  officer  was  held  to  be  in  N.,  where  he 
kept  his  clothes  and  resided  occasionally,  as  at  a  home, 
expressing  himself  as  being  an  inhabitant  of  that  town, 
though  he  worked  and  boarded  in  the  town  of  W.s^ 

One  important  observation  remains  to  be  made  as  the 
summing  up  of  the  discussion  which  we  are  closing.  It  is 
impossible  to  get  at  the  true  idea  of  domicil  unless  we  take 
into  consideration  the  fact  that  it  is  man  in  his  family  rela- 
tions whom  it  is  the  dominant  policy  of  the  state  to  preserve. 
Man  as  an  individual  may  be  well  cared  for  by  the  state  ; 
but  no  matter  what  may  be  the  care  bestowed  on  him,  he 
soon,  if  he  is  treated  as  a  unit,  passeth  away  as  a  flower,  and 
is  gone,  and  is  no  more  seen.  But  man  as  a  link  in  the  chain 
of  a  family  is  continuous,  and  on  the  integrity  and  strength 
of  the  family  depend  the  integrity  and  strengfth  of  the  body 
politic.  Hence  it  is  that  private  international  law  envelopes 
a  man  in  the  jurisprudence  to  which  his  wife  and  children  are 
subject.  The  jurisprudence  in  which  he  places  them  is  that  in 
which  he  himself  is  placed.  Their  home  forms  the  anchorage 
to  which  he  is  judicially  attached,  no  matter  how  widely  and 
wildly  he  may  wander.     He  may  be  absent  for  a  series  of 

5*  Com.  V.  Kelleher,  115  Mass.  103. 
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years  in  a  foreign  land,  yet  by  the   law  of  his  home   is  he 
governed,  and  not  by  the  law  of  his  foreign  residence.      He 
is  taxed  by  his  home  law.     His   relations  as   to  the   three 
great  decisive  epochs  of  life — birth,  marriage,  and  death — 
are  determined  by  his  home  law.» 

His  home,  or  rather  the  home  of  his  family,  determines 
the  law  Regulating  his  personal  status,  though  he   may  be 
bom  when  his  parents  are  far  distant  from  that  home.     His 
home  determines  the  legal  duties  and  privileges  of  his  mar- 
riage, though  he  may  be  married  in  a  foreign  land.      His 
home  gives  the  law  by  which  his  property  is  to  be  distributed 
on  his  death,  no  matter  how  remote  from  home  may  be  the 
place  in  which  he  dies.    It  would  seem  as  if  the  law  of  nations^ 
in   its  tenderness   for  humanity,  had  summoned,  as  man's 
attendant  in  the  most  critical  junctures  of  his  life,  the  genius 
of  home,  and  had  given  to  that  genius  supreme  judicial  controL 
What  the  lex  domicilii,  or  the  law  of  home,  decrees  at  these 
junctures,  is  the  law  that  is  final.     The   reason   of  this  is 
obvious.     It  is  the  family  that  is  to  be  preserved,  for  the  sake 
both  of  the  man  himself  and  of  the  state.     The  man  will  be  a 
vagrant,  the  state  will  be  dissolved,  unless  the  family  be  pre- 
served ;   and  this  preservation  of  the  family  is  the  first  duty 
of  the  law.     And  the  application  is  obvious.     The  sanction 
which  civilized  nations   have  agreed  to   impose,  we,   as  a 
nation  peculiarly  dependent  on   family  purity  and  integrity 
for  our  well-doing,  must  hold  sacred.     In  treating  judicially 
of  the  law  of  domicil,  we  must  in  no  case  forget  that,  by  rea- 
son as  well  as  by  authority,  the  law  of  domicil  is  the  law  of 
home. 

Francis  Wharton,  LL.  D. 

Cambridge,  Mass. 

59  Thus,  persons  who  by  the  law  of  their  domicil  are  precluded  from  con* 
tracting  a  marriage  of  particular  class  cannot,  by  removing  from  their  domi- 
cil, contract  such  a  marriage  validly.  So  the  converse  is  true ;  if  their 
marriage  is  valid  in  their  domicil,  it  will  be  there  regarded  as  valid,  though, 
contracted  abroad  in  a  place  where  it  is  invalid.  Medway  v.  Needham,  16* 
Mass.  157;  Stevenson  v.  Gray,  17  B.  Mon.  193;  State  v.  Kennedy,  Sup.  Ct 
N.  C.  1877.  See  Brook  v.  Brook,  discussed  fully  in  Whart  Conf.  of  Laws». 
U  J39.  141,  162,  183. 
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IV.    A  POINT  OF  THE  STATUTE  OF  FRAUDS. 

By  the  4th  section  of  the  Statute  of  Frauds,  29  Car.  2, 
ch.  3,  enacted  in  1677,  it  is  provided:  "No  action  shall 
be  brought  whereby  to  charge  the  defendant  upon  any 
special  promise  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  person,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
chained  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorized."  A  point,  and  a  genuine  vexata  qucestio, 
arising  under  this  provision  is,  whether  a  parol  promise  to 
indemnify  a  person  against  liability  incurred  by  becoming, 
at  the  request  of  the  promisor,  surety  for  a  third  person  to  a 
stranger,  is  within  the  statute.  Text-writers  agree  that  if 
the  question  were  a  new  one  it  would,  perhaps,  present  little 
difficulty.  "If,"  says  Mr.  Throop,  "the  question  was  merely 
whether  the  general  policy  of  the  statute  embraces  such 
cases,  probably  few  lawyers  would  hesitate  to  answer  it 
in  the  affirmative."  Throop  on  Parol  Agreements,  §  474. 
"  Within  the  mischief  of  the  statute,"  says  Lord  Denman, 
"it  (a  promise  to  indemnify)  most  certainly  falls."  Green  v. 
Creswell,  10  Ad.  &  E.  453.  In  Easter  v.  White,  12  Ohio  St. 
219,  a  thoroughly  argued  case,  one  of  the  counsel  being  the 
Hon.  Noah  H.  Swayne,  at  present  an  eminent  justice  of  the 
Supreme  Court  of  the  United  States,  Sutliff,  J.,  in  delivering 
the  unanimous  opinion  of  the  court,  says :  "  Independent, 
therefore,  of  the  contrariety  of  opinions  upon  the  subject 
already  referred  to,  I  confess  the  question  would,  to  my 
mind,  seem  quite  free  from  doubt.  *  *  *  Whether  we 
have  respect  to  the  language  or  the  object,  I  think  a  reason- 
able effect  can  only  be  given  to  the  statute  by  holding  it  to 
embrace  every  understanding,  or  promise  to  another,  to  be 
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answerable  to  him  upon  any  contingency  or  condition   for 
the  debt  or  default  due,  or  to  become  due,  from  a  third 
person  to  such  promisee,  and  thereby  becoming  surety  for 
such  third  person  to  the  promisee."     Perhaps  it  might  be 
put  even  stronger,  and  be  said  that  if  there  was  any  one  evil 
falling  precisely  within  the  letter  and  the  policy  of  the  statute 
of  frauds,  it  would  be  the  permitting  a  person,  who  has 
actually  bound  himself  by  obligation  in  writing,  to  throw  the 
burden  of  the  obligation  upon  another  by  parol.     And  yet, 
as  we  shall  see,  the  authorities  are  as  numerous  on  the  one 
side  of  the  question  as  on  the  other,   and  the  weight  of 
reasoning  has  been  thought  to  be  with  the  contrary  doctrine. 
In  a  late  American  case  the  judge  who  delivers  the  opinion  of 
the  court  does  not  hesitate  to  say  that  "the  preponderance  ol" 
authority  "  is  that  a  promise  to  indemnify  against  such  a  liability 
is  not  within  the  statute.     Per  Coles,  J.,  in  Vogel  v.  Melms,  31 
Wis.  311.     And  in  the  latest  English  case  the  learned  judge 
pronounces  the  question  "plain  upon  principle,"  so  plain 
that  he  does  not  deign  to  state  the  principle  or  give  a  reason. 
Per  Malins,  V.-C,  in  Wildes  v.  Dudlow,  23  W.  R.  435 ;  s.  c, 
3  C.  L.  J.  317.     If  the  law  be  as  thus  announced,  it  is  the 
growth  of  the  last  third  of  a  century,  a  new  shoot  from  an 
old  stock,  and  presents  a  judicial  phenomenon  well  worthy 
of  the  gravest  consideration  of  the  philosophic  jurist. 
.    For  over  a  hundred  years  after  its  passage  the  statute  was 
treated  universally  as  meaning  what  its  words  fairly  implied, 
and  construed  strictly  with  a  view  to  the  evils  which  it  was 
intended  to  meet.     Gradually,  as  society  recovered  from  the 
demoralization  of  the  civil  wars  of  the  seventeenth  century, 
as  manners  ameliorated,  and  education  spread  to  a  larger 
class  of  the  population,  it  was  found  that  the  statute  some- 
times resulted  in  the  protection  of  fraud,  instead  of  its  pre- 
vention.    Hard  cases  occurred,  wherein  the  letter  of  the  law 
was  one  way  and  natural  justice  another,  and  the  ingenuity 
of  able  men  and  great  judges  became  enlisted  in  finding  a 
mode  of  reconciliation.     It  is  the  hard  case  which  plays  the 
mischief  with  the  most  fundamental  principles  and  the  most 
formidable  line  of  precedents,  and  practically  illustrates  the 
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maxim  that  where  there  is  a  will  there  is  a  way.  Given  a 
strong  sense  of  justice  and  consummate  ability,  qualities 
which,  fortunately  for  the  world,  often  adorn  the  bench,  and 
somehow  or  other  the  principle  is  made  to  fit  and  the  prece- 
dent glided  by,  and  right  prevails.  The  end  of  all  law  is 
attained  in  the  particular  case,  though  with  some  damage  to 
law  as  a  science  and  with  some  peril  to  subsequent  suitors, 
by  the  nice  refinements  of  the  ruling.  No  branch  of  the  law 
has  suffered  more  from  these  causes  than  the  one  under 
consideration.  There  has  been  a  continuous  struggle  for  the 
last  hundred  years  to  find  some  ground  for  taking  cases  out 
of  the  statute  which  were  clearly  within  it,  in  order  to  avoid 
the  hardship  of  its  application.  Many  of  the  vagaries  or 
niceties  thus  brought  about  have  been  afterwards  corrected. 
Some  of  them  remain,  however,  and  have  resulted  either  in 
direct  conflicts  or  in  subtle  refinements,  "more  than  cool 
reason  ever  comprehends." 

The  first  noted  effort  to  take  cases  out  of  the  statute,  on 
account  of  the  obvious  hardship  of  extending  it  to  such  cases, 
is  traced  back  to  the  language  of  Lord  Hardwicke,  in  Tom- 
linson  v.  Gill,  Amb.  330,  decided  in  1756.  That  eminent 
judge  laid  great  stress  upon  the  existence  of  "  a  new  distinct 
consideration,"  and  noted  in  passing,  while  agreeing  in  the 
conclusion  of  the  majority  of  the  court,  that  the  distinction 
taken  in  the  leading  case  of  Buckmire  v.  Darnell,  6  Mod. 
248,  J.  r.,  I  Salk.  and  2  Lord  Raym.,  "  is  a  very  slight  and 
cob-web  distinction."  From  the  suggestion  thus  made  of  the 
effect  of  "  a  new  distinct  consideration  "  in  taking  a  case  out 
of  the  statute,  a  long  line  of  decisions  may  be  traced  to  the 
present  day.  The  stream  may  be  followed  through  Williams 
V.  Leper,  3  Burr.  1886;  Leonard  v.  Vredenburgh,  8  Johns. 
39;  Perley  v.  Spring,  12  Mass.  297;  D'Wolf  v.  Rabaud,  I 
Pet.  476,  and  Emerson  v.  Slater,  22  How.  28 ;  and  the  great 
names  of  Lord  Mansfield,  Chancellor  (then  Chief  Justice) 
Kent,  Mr.  Justice  Story,  and  Mr.  Justice  Clifford  go  to  swell 
the  current.  It  is  true,  the  decisions  themselves  may  in  all 
these  cases  be  based  upon  a  sounder  rule  than  can  be  deduced 
from  the  existence  of  a  new  consideration,  but  the  reasoning 
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and  the  dicta  lay  stress  upon  the  fact.     "  If,"  said  Kent,  C.  J.» 
in  Leonard  v.  Vredenburgh,  "  a  promise  to  pay  the  debt  of 
another  be  founded  on  a  new  and  distinct  consideration,  inde* 
pendent  of  the  debt,  and  one  moving  between  the  parties  to 
the  new  promise,  it  is  not  a  case  within  the  statute.     It  is 
considered  in  the  light  of  an  original  promise."     "  Whether 
by  the  true  intent  of  the  statute,"  says  Mr.  Justice  Story,  in 
D' Wolf  V.  Rabaud,  "  it  was  to  extend  to  cases  where  the 
collateral  promise  (so  called)  was  a  part  of  the  original  agree- 
ment, and  founded  on  the  same  consideration  moving  at  the 
same  time  between  the  parties,  or  whether  it  was  confined  to 
cases  where  there  was  already  a  subsisting  debt  and  demand, 
and  the  promise  was  merely  founded  upon  a  subsequent  and 
distinct  undertaking,  might,  if  the  point  were  entirely  new, 
deserve    very   grave   deliberation.      *      *      If  A  agree  to 
advance  B  a  sum  of  money,  for  which  B  is  to  be  answerable, 
but  at  the  same  time  it  is  expressed  upon  the  undertaking 
that  C  will  do  some  act  for  the  security  of  A,  and  enter  into 
an  agreement  with  A  for  that  purpose,  it  would  scarcely 
seem  a  case  of  a  mere  collateral  undertaking,  but  rather,  if 
one  might  use  the  phrase,  a  trilateral  contract.    The  contract 
of  B  to  repay  the  money  is  not  coincident  with,  nor  the  same 
contract  with,  C  to  do  the  act.     Each  is  an  original  promise, 
though  the  one  may  be  deemed  subsidiary  or  secondary  to 
the  other.     The  original  consideration   flows  from  A,  not 
solely  upon  the  promise  of  B  or  C,  but  upon  the  promise 
of  both,  diverse  intuitu,  and  each  being  liable  to  A,  not  upon 
a  joint,  but  a  several,  original  undertaking.     Each  is  a  direct,, 
original  promise,   founded   upon   the  same  consideration." 
The  rule  is  thus  broadly  enunciated  by  Mr.  Justice  Clifibrd 
in  the   opinion   delivered    by  him   in   Emerson  v.  Slater: 
"Whenever  the  main  object  of  the  promisor  is  not  to  answer 
for  another,  but  to  subserve  some  pecuniary  or  business  pur- 
pose of  his  own,  involving  either  a  benefit  to  himself  or  dam* 
age  to  the  other  contracting  party,  his  promise  is  not  within 
the  statute,  although  it  may  be  in  form  a  promise  to  pay  the 
debt  of  another,  and  although  the  performance  of  it  may  inci- 
dentally have  the  effect  of  extinguishing  the  debtor's  liabil- 
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it}'/'  Text-writers  have  been  unwilling  to  concede  the  exist- 
ence of  any  such  rule,  and  have  succeeded,  as  they  think,  in 
ranging  most  of  the  cases  upon  which  it  is  supposed  to  rest 
in  some  other  category  less  exceptionable.  Without  qualifi- 
cation, it  would  undoubtedly  go  far  to  wipe  out  the  statute. 
Brown  and  Throop  both  treat  the  doctrine  as  exploded.  It 
is  not  the  new  consideration  which  takes  the  case  out  of  the 
statute,  but  the  fact  that  the  promisor,  or  his  property,  is 
liable  to  pay  the  debt  Maule  v.  Bucknell,  50  Penn.  39; 
FuUam  v.  Adams,  37  Vt.  391. 

The  next  noted  effort  to  take  cases  out  of  the  statute  to 
avoid  an  apparent  hardship  was  made  by  Lord  Mansfield. 
In  Mawbrey  v.  Cunningham,  cited  in  Cowp.  227  and  2  Term 
Rep.  80,  goods  were  delivered  to  a  third  person  by  the  plaint- 
iff, at  the  request  of  the  defendant,  who  said  he  would  see 
them  paid  for,  and  Lord  Mansfield  held  that,  as  the  promise 
was  before  the  delivery  of  the  goods,  it  was  not  within  the 
statute,  "because  at  the  time  of  the  promise  there  was  no 
debt  at  all."     In  Jones  v.  Cooper,  Cowp.  227,  his  lordship 
expressed  his  adherence  to  this  ruling.     But  afterwards,  in 
1 78 1,  in  Peckham  v.  Faria,  3  Dougl.  13,  he  conceded  that  he 
had  been  in  error.     And  in  Matson  v.  Wharam,  2  Term  Rep. 
80,  the  distinction  made  in  Mawbrey  v.  Cunningham  was 
treated  as  overruled,  and   since   then  all  traces  of  it  have 
disappeared.     The  American  cases  follow  the  later  ruling. 
Cahill  v.  Bigelow,  18  Pick.  369;    Matthews  v.  Milton,  4  Yer. 
576. 

The  language  of  the  statute  is  that  "  no  action  shall  be 
brought  whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another  person,  unless,"  etc.  The  words  "  another  person  " 
are  comprehensive,  and  the  statute  might  be  construed  to 
mean  that  a  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  any  one  except  the  promisor  himself  would  be 
within  the  terms.  Obviously,  however,  the  debt,  default,  or 
miscarriage  of  another  often  forms  the  inducement  or  con- 
sideration of  independent  transactions  where,  in  no  just  sense, 
can  the  new  promise  be  said  to  be  to  answer  for  such  debt,. 
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default,  or  miscarriage.     The  leading  case  of  Eastwoo<i  v. 
Kenyon,  1 1  Ad.  &  E.  438,  in  which  Lord  Denman  considered 
himself  as  having  made  the  discovery  that  the  statute  applies 
only  to   promises  made  to  the  person  to  whom  another  is 
answerable,  will  illustrate  the  distinction.    There  the  guardian 
of  an  infant  ward  had  advanced  money  for  the  maintenance 
of  the  ward  during  minority,  which  she  and  her  husband, 
after  their  intermarriage,  had  promised  to  pay.     As  a  mere 
incident  to   the    transaction,  the    guardian,   after  he   had 
advanced  the  money,  to  replace  himself  in  funds  for  his  own 
purposes,   borrowed  the  amount  from  a  third  person,  and 
;gave  his  note  therefor  to  the  third  person.     Upon  a  suit  by 
the  guardian  against  the  ward  and  her  husband,  to  recover 
the  money  advanced,  the  fact  that  the  guardian  had  after- 
wards borrowed  the  money  from  a  third  person  was  introduced 
in  evidence,  because  the  husband  and  wife,  in  part  perform- 
ance of  their  promise  to  repay  the  guardian,  had  paid  one 
instalment  of  interest  on  the  note.     Upon  this  circumstance 
the  defendants  sought  to  rely  upon  the  statute  of  frauds. 
'Obviously,  however,  the  borrowing  of  the  money  from  a  third 
person  had  no  connection  with  the  original  advance  by  the 
guardian,  and  the  promise  of  the  defendants  to  reimburse 
him  was  independent  of  the  loan.     It  was  a  promise  to  pay 
their  own  debt,  and  not  the  debt  of  another.     It  required  no 
new  discovery  to  show  that  the  promise  was  not  within  the 
statute.     And  the  discovery  itself,  namely,  that  the  statute 
applies  only  to  promises  made  to  the  person  to  whom  another 
is  answerable,  when  confined  to  similar  cases,  is  the  plainest 
dictate  of  common  sense,  and  had  long  before  been  made  by 
American  judges.     Allaine  v.  Ouland,  2  Johns.   Cas.  52; 
Conkey  v.  Hopkins,  17  Johns.  113;  Mersereau  v.  Lewis,  25 
Wend.  243;  Colt  v.  Root,  17  Mass.  229. 

It  follows  necessarily,  from  the  general  principle  enunciated 
in  Eastwood  v.  Kenyon,  that  a  promise  to  indemnify  the 
promisee  against  a  liability  to  be  thereafter  incurred  by  him, 
without  the  intervention  of  a  third  person  who  could  be  said 
to  be  primarily  liable,  would  not  be  within  the  statute ;  for 
the  promise  would  be  to  one  to  whom  no  other  person  is 
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answerable.     It  would  equally  follow  as  the  dictate  of  com- 
mon sense,  the  promise  having  no  essential  connection  with  any 
other  debt,  default,  or  miscarriage,  although  the  latter  might 
be  the  inducement  or  consideration  of  the  independent  trans- 
action.    Another  step  brings  us  to  the  class  of  cases  under 
discussion,  where  the  promise  is  to  indemnify  the  promisee 
against  a  liability  to  be  thereafter  incurred  by  him,  at  the 
request  of  the  promisor,  but  as  security  for  the  fulfilment  of 
a  third  person's  engagement  to  a  fourth  person.     If,  now, 
you    can   find  a  case   falling  within  this  last   class,  where 
no    other    person   is  answerable    to    the   promisee   except 
the    promisor,  then  it  would  clearly  take  the  promise  out 
of  the  statute.     Any  case,  on  the  other  hand,  where  another 
person    would    be  answerable    to    the    promisee    for    the 
debt,  default,  or  miscarriage,  because  it  was  his  own  debt, 
default,  or  miscarriage,  as  well  as  the  promisor,  would  be 
within    the    statute   even    according    to    the    doctrine    of 
Eastwood  V.  Kenyon.     The  line,  although  a  narrow  one  in 
appearance,  is  distinct  and  profound  in  reality.     All  the  diffi- 
culties are  narrowed  to  this  issue,  and,  it  seems  to  me,  the 
conflict  in  the  decisions  has  grown  out  of  the  laudable  desire 
of  the  courts  to  avoid  plain  principles  in  order  to  attain  justice 
in  the  particular  cases. 

Where  one  person  becomes  a  surety  for  another,  at  the 
latter's  request  and  for  his  benefit,  the  request  necessarily 
implies  a  promise  of  indemnity;  and  if  another  person  unites 
with  the  first  in  the  request,  and  makes  an  express  promise 
to  indemnify  the  surety,  his  promise  must  necessarily  be 
within  the  statute,  as  being  collateral  to  the  implied  promise 
of  the  principal.  Of  course  the  case  is  still  stronger  if  the 
principal  has  also  made  an  express  promise.  Now,  the  sim- 
ple question  is  whether  the  absence  of  a  request  by  the  prin- 
cipal to  the  surety,  and  the  fact  that  the  latter  becomes' 
surety  solely  upon  the  promise  of  the  promisor,  will  take  the 
promise  out  of  the  statute  which  would  otherwise  fall  within 
it  Does  the  implied  promise  of  indemnity  by  the  principal, 
which  results,  by  operation  of  the  law,  from  the  existence  of 


Digitized  by 


Googk 


438  A   POINT   OF  THE   STATUTE   OF   FRAUDS. 

the  relation  of  principal  and  surety,  make  the  express  promi 
of  the  promisor  a  collateral  promise,  and,  therefore,  with 
the  statute?  But  the  obligation  of  a  principal  to  indemni 
his  surety,  like  the  obligation  of  co-sureties  as  to  each  oth< 
stands  upon  a  principle  of  equity,  and  dates  from  the  creati< 
of  the  relation.  Bathurst  v.  De  La  Zouch,  2  Dick.  46 
Boyd  V.  Brooks,  34  Beav.  7.  And,  as  was  said  by  Sir  Samu 
Romilly  in  argument,  and  repeated  by  Lord  Eldon  in  Cra 
thome  V.  Swinburne,  14  Ves.  169,  "after  that  principle 
equity  has  been  universally  acknowledged,  then  persons,  ac 
ing  under  circumstances  to  which  it  applies,  may  properly  I 
said  to  act  under  the  head  of  contract  implied  from  tiu  m 
versality  of  that  principle''  It  is  the  creation  of  the  relatio 
no  matter  how  brought  about,  which  produces  the  rcUtr 
rights  of  the  parties  as  fixed  by  law.  The  implied  liabili 
of  the  principal  to  his  surety  is  one  of  those  presumptio 
of  law  which  cannot  be  gone  behind. 

The  first  case  which  came  before  the  English  coun 
involving  this  question,  was  Thomas  v.  Cook,  8  B. 
C.  728,  decided  in  1828.  The  court  of  king's  bene 
in  that  case,  sustained,  as  not  being  within  the  statute, 
promise  made  by  one  of  two  persons,  about  to  become  sui 
ties  for  a  third,  that  he  would  indemnify  his  fellow  sure 
against  loss.  The  decision  may  be  sustained  upon  a  distin 
tion  mentioned  in  the  next  paragraph  of  this  article,  but 
was  put  by  most  of  the  judges  upon  the  broad  ground  th 
a  promise  to  indemnify  does  not  fall  within  either  the  uor 
or  the  policy  of  the  statute  of  frauds.  But,  in  1839,  tl 
same  court,  in  Green  v.  Cresswell,  10  Ad.  &  E.  453,  express 
overruled  Thomas  v.  Cook,  the  only  substantial  different 
between  the  two  cases  being  that  in  Thomas  v.  Cook  tl 
promise  was  made  by  one  co-surety  to  another,  whereas 
Green  v.  Cresswell  the  promise  was  made  by  a  person  wl 
was  no  party  to  the  paper.  In  the  last  case  Lord  Denms 
said,  with  unanswerable  point,  that  if  a  promise  to  indemnr 
was  not  within  the  statute,  the  statute  could  always  be  avoide 
by  putting  the  promise  in  that  form.     "Even  in  that  shape 
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he  says,  **  'we  cannot  see  why  it  may  not  be  within  the  words 
of  the  statute.  Within  the  mischief  of  the  statute  it  most 
certainly  falls." 

The  case  of  Thomas  v.  Cook  may,  however,  like  the  cases 
of  Harrison  v.  Sawtel,  lo  Johns.  243 ;  Blake  v.  Cole,  22  Pick. 
97;  Jones  V.  Letcher,  13  B.  Mon.  363;  Jones  v.  Shorter,  i 
Kelly,  294,  and  Barry  v.  Ransom,  12  N.  Y.  462,  be  sustained 
upon  another  ground.    These  were  all  cases  where  the  defend- 
ant, being  already  bound,  as  surety  or  otherwise,  on  a  bond 
or  other^  security,  induces  the  plaintiff  to  go  upon  the  instru- 
ment by  a  promise  to  indemnify  him.     But  these  decisions 
may  be  safely  rested  on  the  well-established  doctrine  that  a 
surety    may,  by  parol,  limit  the   extent  of  his  liability  as 
between  him  and  other  parties  to  the  paper.     Swain  v.  Wall, 
I  Rep.  Ch.  80;  Craythomev.  Swinburne,  14  Ves.  168;  i  Sto. 
Eq.  Jur.  sec.  477 ;  Deberry  v.  Adams,  9  Yer.  52.     The  recent 
case   of  Bessig  v.  Britton,  59  Mo.  204,  is,  however,  a  direct 
adjudication  that  such  a  promise  in  such  a  case  is  within  the 
statute. 

The  facts  in  the  case  of  Green  v.  Cresswell,  10  Ad.  &  E. 
45  3f  were,  that  the  plaintiff,  at  the  request  of  the  defendant, 
and  upon  the  promise  of  the  latter  to  indemnify  him  from 
liability,  had  become  bound  for  a  third  person  as  bail  in  a 
<:ivil  suit.     The  decision  was  against  the  plaintiff,  the  court 
holding  that  the  promise  was  clearly  within  the  statute.     In 
Fitzgerald  v.  Dressier,  7  C.  B.  374,  and  Batson  v.  King, 
4  H.  &  N.  739,  doubts  were  thrown  out  as  to  the  correct- 
ness of  the   ruling.     And  in   Cripps  v.  Hartnell,  2  B.  & 
S.  697;  s.  c,  on  appeal,  4  B.   &   S.  414,  the  ruling  was 
exactly  the  reverse  upon  a  parol  promise  to  indemnify  bail 
in  a  criminal  case,  the  court  saying  that,  however  it  might  be 
in  civil  bail,  in  criminal  bail  there  was  no  debt  or  duty  due 
from  the  principal  to  the  surety  to  indemnify  him.     But  the 
distinction  thus  made  is  more  than  questionable,  and  has 
never  been  taken  in  this  country.     Two  of  the  American 
leading  cases  on  this  branch  of  the  law.  Holmes  v.  Knights, 
10  N.  H.  17s,  and  Kingsley  v.  Balcome,  4  Barb.   131,  arose 
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upon  parol  promises  to  indemnify  bail  in  criminal  proceed- 
ings, and  the  decisions  are  directly  in  conflict. 

The  earliest  case  in  America,  upon  a  promise  to  indemnify^ 
is  Chapin  v.  Merrill,  4  Wend.  657.     The  plaintiff  in  that  case, 
at  the   request  of  the  defendant,  and  upon  his  promise  to 
indemnify  him  against  loss,  entered  into  a  covenant  with  a 
mercantile  firm  that,  if  they  would  supply  a  third  person  with 
goods,  he  would  guarantee  payment.     "This  is  clearly,"  says 
Marcy,  J.,  "an  original  undertaking;  it  was  not  made  with 
the  party  buying  or  selling  the  goods.     The  goods  S9ld  were 
not  the  consideration  of  the  promise."     The  learned  judge 
cites  Tomlinson  v.  Gill,  Amb.  330,  and  Read  v.  Nash,  i  Wils. 
305,  resting  the  decision  manifestly  on  the  independent,  or 
"  new  distinct,  consideration,"  upon  which  Lord  Hardwicke 
laid  so  much  stress  in   Tomlinson  v.  GilL     But  Chapin  v. 
Merrill  was  expressly  overruled  in  Kingsley  v.  Balcombe,  4 
Barb.  131,  and  Baker  v.  Dillman,  12  Abb.  Pr.  Rep.  313.     The 
court  of  appeals  has  never  passed  upon  the  direct  point, 
although  Comstock,  J.,  in  his  elaborate  opinion  in  Mallory  v. 
Gillett,  21  N.  Y.  412,  treats  such  a  promise  as  not  within  the 
statute. 

In  Chapin  v.  Lapham,  20  Pick.  467,  Shaw,  C.  J.,  expressed 
the  opinion,  arguendo,  that  a  promise  to  indemnify  a  surety, 
who  became  such  at  the  request  of  the  promisor,  would  not 
be  within  the  statute,  although  the  third  person  upon  whose 
bond  he  became  surety  "  may  have  been  himself  liable  inci- 
dentally, and  upon  a  promise  implied  by  law!'  This  was  the 
opening  wedge,  which  was  driven  home  by  the  same  eminent 
judge  in  the  subsequent  case  of  Aldrich  v.  Ames,  9  Gray, 
76,  where  the  promise  was  held  to  be  binding.  There  the 
case  stated  was,  in  substance,  "that  the  plaintiff,  at  the 
request  of  the  defendant,  and  for*  a  valuable  consideration,, 
became  bail  for  John  A.  Crehore,  upon  which  the  defendant 
promised  the  plaintiff  to  indemnify  and  save  him  harmless," 
and  the  defence  was  that'  the  promise,  not  having  been  in 
writing,  was  within  the  statute  of  frauds.  Shaw,  C.  J.,  said ; 
"The  court  are  of  opinion  that  this  ground  is  wholly  unten- 
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able.     This  is  a  promise  by  the  defendant  to  another  to  pay 
his  debt ;    or,  in  other  words,  to  save  him  from   the  per- 
formance of  an  obligation  which  might  result  in  a  debt. 
But  it  is  a  promise  to  the  debtor  to  pay  his  debt,  and  thereby 
to  relieve  him  from  the  payment  of  it  himself,  which  is  not 
within   the  statute  of  frauds.     The  theory  of  the  statute  is 
this :  that  when  a  third  party  promises  the  creditor  to  pay 
him  a  debt  due  to  him  from  a  person  named,  the  effect  of 
such  a  promise  is  to  become  a  surety,  or  guarantor  only,  and 
shall  be  manifested  by  written  evidence.     The  promise  in 
such  case  is  to  the  creditor,  not  to  the  debtor.     For  instance, 
if  A,  a  debtor,  owes  a  debt  to  B,  and  C  promises  B,  the 
creditor,  to  pay  it,  that  is  a  promise  to  the  creditor  to  pay 
the  debt  of  A.     But,  in  the  same  case,  should  C,  on  good 
consideration,  promise  A,  the  debtor,  to  pay  the  debt  to  B> 
and  indemnify  him  from  the  payment,  although  one  of  the 
results  is  to  pay  the  debt  to  B,  yet  it  is  not  a  promise  to  the 
creditor  to  pay  the  debt  of  another,  but  a  promise  to  the 
debtor  to  pay  his  debt.     This  rule  appears  to  us  to  be  well 
settled  as  the  true  construction  of  the  statute,  well  confirmed 
by  authority."     This  opinion  simply  ignores  the  real  issue — 
whether  the  promise  is  collateral. 

In  Holmes  v.  Knights,  lO  N.  H.  175,  Parker,  C.  J.,  reaches 
the  same  conclusion,  but  by  a  different  train  of  reasoning. 
There  the  case  was  submitted  to  the  court  upon  a  statement 
of  facts,  from  which  it  appeared  that  one  Webster  was 
ordered  to  recognize,  with  two  sureties,  for  his  appearance 
in  a  criminal  court  to  answer  the  charge  of  passing  counter- 
feit money,  and  the  plaintiff  entered  into  such  recognizance 
with  Webster  and  one  other  person  upon  the  defendant's 
oral  application  and  promise  to  indemnify  him ;  that  Webster 
did  not  appear,  whereby  the  recognizance  became  forfeited, 
and  the  plaintiff  had  been  compelled  to  pay,  etc.  After 
ailment,  the  plaintiff  had  judgment.  Parker,  C.  J.,  in 
delivering  the  opinion  of  the  court,  after  laying  down  the 
general  rule  applicable  to  collateral  undertakings,  said  that 
the  questions  to  be  examined  were,  whether  Webster  was 
liable  to  indemnify  the  plaintiff,  and  whether  the  defendant's 
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undertaking  was  collateral  to  that  liability.     He  then  pro- 
ceeded :    "  When  one  requests  another  to  become  surety  for 
him,  and  he  does  so  upon  that  request,  the  law  raises  an 
implied  promise  to  indemnify.     But  the  case  does  not  find 
that  Webster  requested  the  plaintiff  to  recognize  for  him,  or 
that  the  plaintiff  acted  upon  any  such  request.     From   the 
nature  of  the  case,  Webster  must  have  assented  that  the 
plaintiff  should  become  his  surety ;  but  mere  assent,  without 
any  request  or  promise,  and  where  there  was  a  request  by  a 
third  party,  and  an  express  promise  by  him  to  indemnify,  is 
not  sufficient  to  raise  an  implied  promise.     A  declaration  in 
favor  of  the  plaintiff  against  Webster  must  have  alleged  that 
he  became  surety  at  his  request,  and  on  the  request  the 
promise  to  indemnify  may  be  implied.     But  this  case  only 
finds  that  the  defendant  applied,  and  that  he  promised.     If 
we  may  infer  that  Webster  assented,  we  cannot  infer  any 
request  by  him.     Of  course  we  cannot  find,  nor  could  a  jury, 
on  such   evidence,  any  credit   given   to    Webster,   or  any 
original  liability  on  his  part,  to  which  the  defendant's  engage- 
ment was  collateral.     For  aught  that  appears  to  the  contrar>% 
if  Webster  made  any  request,  the  plaintiff  refused.     Web- 
ster, in  that  case,  could  not  be  held  liable  on  the  request  he 
made,  for  that  would  not  have  been  acted  on,  but  rejected. 
The  whole  credit  would  have  been  given  to  the  defendant. 
We  do  not  mean  to  be  understood,  however,  that  the  promise 
of  the  defendant  would  be  within  the  statute  had  the  case 
stated  that  Webster  also  requested  the  plaintiff  to  become 
surety  for  him.     It  is   apparent  that  the  plaintiff  did   not 
assume  the  liability  upon  the  request  of  Webster,  if  one  was 
made,  but  upon  the  request  of  the  defendant,  and  upon  his 
promise  to  indemnify;  and  there  are  authorities  showing  that 
a  promise  to  indemnify  in  such  case  is  not  within  the  statute," 
citing  and  commenting  on  Thomas  v.  Cook  and  Chapin  v. 
Merrill.     "The  promise  of  the  defendant  is  not  to  answer 
for  the  default  of  Webster  in  not  appearing,  according  to 
the  terms  of  the  recognizance.     That  was  the  undertaking 
of  the  plaintiff  in  the  recognizance  itself.     Nor  is  it  to  answer 
jor  the  default  of  Webster  in  not  indemnifying  the  plaintiff. 
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It  has  no  reference  to  any  duty  on  the  part  of  Webster  to 
indemnify  the  plaintiff  in  case  he  should  make  default.  That 
duty  the  defendant  took  upon  himself.*'  The  learned  chief 
justice  concluded  his  opinion  by  saying  that,  under  the 
circumstances,  if  Webster  was  also  liable  on  an  implied 
promise,  that  liability  might  be  held  to  be  an  original  inde- 
pendent liability.  "  If  either  was  to  be  deemed  collateral, 
the  liability  of  Webster  in  such  case  would  seem,  in  point  of 
fact,  to  be  collateral  to  that  of  the  defendant." 

This  has  been  pronounced   "the  ablest  argument,  upon 

principle  in  support  of  the  doctrine  that  the  promise  is  not 

within  the   statute,  which  has  been  made  in  any  case  either 

in  England    or  America."      Throop   on    Par.  Agr.  §  460. 

But,  with  deference,  the  first  part  of  the  argument  is  based 

upon  a  literal  construction  of  the  statement  of  facts  scarcely 

>rarranted  by  its  terms,  only  resorted  to  in  order  to  avoid  the 

real  difficulty,  or  as  a  makeweight  to  the  weakness  of  the 

subsequent  argument.     The  suggestion  that  the  absence  of  a 

request  by  Webster,  or  even  the  refusal  of  such  request  in 

the  first  instance,  would  affect  the  plaintiff's  right  to  proceed 

against  him  for  a  loss  upon  the  promise  which  the  law  would 

imply  from  the  circumstances,  is  clearly  without  foundation. 

And  the  intimation  that,  if  either  liability  was  to  be  deemed 

collateral,  "  the  liability  of  the  principal  would  seem  in  point 

of  fact  to  be  collateral  to  that  of  the  defendant,"  is  either  a 

play  upon  words,  or  merely  brings  us  back  to  "  the  trilateral 

contract"  of  Mr.  Justice  Story  in  D'Wolf  v.  Rabaud,  which 

has  been  severely  criticised. 

la  Dunn  v.  West,  5  B.  Mon.  376,  the  supreme  court  of 
Kentucky  arrived  at  the  same  conclusion  reached  by  the 
courts  of  Massachusetts  and  New  Hampshire,  but  by  a  dif- 
ferent train  of  reasoning.  There  the  defendant  interposed, 
as  a  set-off,  a  demand  against  the  plaintiff,  arising  out  of  his 
having  been  compelled  to  pay  certain  notes,  which  he  had 
signed  with  the  son  of  the  plaintiff  and  for  his  benefit,  at  the 
request  of  the  plaintiff,  and  upon  the  latter's  promise  "  that 
he  should  not  pay  anything  by  it;  that  he,  the  plaintiff, 
would  pay  the  debt  himself  if  his  sonMid  not;  and  that  if  he 
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(West)  had  anything  to  pay  on  the  notes,  he  would  pay  him 
back   the   same."     The  plaintiff  having  objected   that  the 
promise  was  within  the  statute,  the  jury  found  that  the  notes 
were  executed  upon  the  sole  credit  of  the  plaintiflT.      The 
court  of  appeals  affirmed  a  judgment  allowing  the  set-off,. 
Marshall,  J.,  remarking,  in  his  opinion,  that  it  was  a  doubtful 
question  whether  the  defendant  could  recover  at  all  from  the 
son ;  but  even  if  it  was  clear  that  he  could  recover,  the  action 
would  necessarily  be  founded  upon  an  assumpsit  raised  by  a 
subsequent  fact,  to  wit,  the  payment  of  the  notes;  which 
would  not  prove  that  there  was  any  contract,  express  or 
implied,  between  them  at  the  time  when  the  notes  were  signed, 
much  less  that  there  was  any  debt  for  which  the  plaintiff 
became  bound.     He  added,  with  reference  to  the  conditional 
character  of  the  promise,  that  the  plaintiff  did  not  promise 
to  pay  West  if  his  son  did  not  pay  him,  but  to  pay  him  if, 
in  consequence  of  his  son's  failure  to  pay  the  original  debt 
to  another.  West  should  have  to  pay  that  debt. 

This  is  even  more  ingenious  than  the  subtle  distinctions  of 
Chief  Justice  Parker.  And  it  is  submitted  to  the  learned 
reader  whether  the  hardness  of  the  cases  did  not  have  much 
to  do  in  bringing  out  the  peculiar  astuteness  and  ingenuity 
of  both  courts.  Manifestly,  the  judges  were  looking  to  the 
apparent  justice  of  the  particular  cases,  and  not  to  the  real 
scope  and  object  of  the  statute. 

To  sum  up.  The  English  authorities  are  hopelessly  in 
conflict,  and  the  American  courts  may  be  ranged  in  antago- 
nism by  states.  To  the  cases  from  Kentucky,  Massachusetts, 
and  New  Hampshire,  cited  above,  may  be  added  Hassinger 
V.  Holmes,  5  S.  &  R.  9;  Jones  v.  Shorter,  i  Kelly  (Ga.)  294; 
Beaman  v.  Russell,  20  Vt.  205  ;  Mills  v.  Brown,  10  Iowa,  314; 
Vogel  V.  Melms,  31  Wis.  306.  On  the  other  side,  in  addition 
to  Kingsley  v.  Balcombe,  4  Barb.  131,  we  have  Draughan  v. 
Bunting,  9  Ire.  10 ;  Brush  v.  Carpenter,  6  Ind.  78;  Easter  v. 
White,  12  Ohio,  219;  Brown  v.  Adams,  i  Stew.  51;  Simpson 
v.  Nance,  i  Speers,  4 ;  Griffith  v.  Frederick  City  Bank,  6  G. 
&  J.  424;  Bessig  v.  Britton,  59  Mo.  204.  We  have,  it  will  be 
seen,  eight  states  at  one  end  of  the  scale  to  weigh  against 

Digitized  by  VjjOOQIC 


A   POINT   OF  THE   STATUTE   OF   FRAUDS.  44$ 

«ig:ht  at  the  other.     Honors  are  easy  in  the  way  of  direct 
a.utIiority. 

Where  the  weight  of  authority  is  so  evenly  balanced,  the 
.scales  of  justice  may  be  made  to  turn  by  the  merit  of  the 
principles  which  underlie  the  decisions,  or  by  considerations 
of  public  policy.  The  difficulty  of  finding  a  principle  from 
^wrhich  the  conclusion  can  be  logically  deduced  that  a  promise 
to  indemnify  is  not  within  the  statute,  is  evidenced  by  the 
fact  that  no  two  of  the  decisions  to  that  effect  assign  the 
same  reason.  At  the  outset  it  was  the  existence  of  an 
independent  consideration  that  swayed  the  master  minds  of 
Lord  Hard  wick  e  in  Tomlinson  v.  Gill,  of  Chancellor  Kent 
in  Leonard  v.  Vredenburgh,  and  of  Mr.  Justice  Story  in 
D'Wolf  v.  Rabaud.  Chief  Justice  Shaw  puts  his  decision 
upon  the  ground  that  the  promise,  to  be  within  the  statute, 
must  be  to  the  creditor,  whereas  the  promise  to  indemnify  is 
made  to  the  debtor.  Chief  Justice  Parker,  with  better  logic, 
insists  that  the  promise  to  indemnify  is  the  main  inducement 
to  the  risk,  even  if  the  principal  obligor  be  also  bound  either 
•expressly  or  by  implication.  While  the  supreme  court  of 
Kentucky  rest  their  ruling  on  the  assumption  that  the  action 
in  favor  of  the  surety  against  the  principal  obligor  would  be 
founded  upon  an  assumpsit  raised  by  the  payment  of  the 
debt,  which  would  not  prove  that  there  was  any  contract, 
express  or  implied,  between  the  principal  and  the  surety 
when  the  obligation  was  entered  into.  In  other  cases  the 
courts  seem  to  be  influenced  rather  by  the  inherent  equity 
of  the  particular  cases  than  by  any  connected  chain  of 
reasoning  which  will  stand  the  test  of  logic.  A  line  of 
decisions  sustained  by  such  diverse  reasoning,  and  resting 
upon  no  universally  recognized  principle,  cannot  be  pro- 
nounced to  be  a  sure  guide.  It  is  easier,  and  just  as  satis- 
factory, to  say,  with  Malins,  V.-C,  that  the  point  is  "  plain 
upon  principle,"  and  give  no  reason  at  all.  The  decisions,  it 
is  obvious,  rest  upon  nice  refinements,  and  not  upon  sub- 
stantial distinctions.  On  the  other  hand,  we  have  the  earnest 
lament  of  Lord  Kenyon  at  an  early  day,  and  since  echoed 
hy  several  of  his  eminent  successors  on  the  bench,  that  the 
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courts  had  not  from  the  first  abided  by  the  strict  letter  of 
the  statute.     Chater  v.  Becket,  7  Term   Rep.  201.      Lord 
Eldon  concurred  in  this  view.     "I  feel,"  he  says,  "all    the 
disinclination  which  has  been  lately  expressed,  and  strong^ly 
expressed,  in  many  cases,  to  carry  what  may  be  called    the 
struggles  of  courts  of  justice  to  take  cases  out  of  the  reach 
of  the  statute  further  than  they  have  been  carried."     Cooth 
V.  Jackson,  6  Ves.  37.     Warned  by  the  utterances  of   the 
great  English  judges,  the  courts  of  Tennessee  determined  to 
follow    the    statute   rigidly.      Contrary   to   the    current    of 
authority,  they  held  at  an  early  day,  and  have  adhered   to 
the  ruling,  that  part  performance  of  a  parol  contract  would 
not  take  it  out  of  the  statute.     Patton  v.  McClure,  M.  &  Y. 
333-      So,  contrary  to  the  very  point  on  which  the  prom- 
ise is  by  other  courts  taken  out  of  the  statute,  they  have 
decided  that  the  promise  must  be  in  writing,  whether  made 
to   the    debtor   or   the    creditor.      Campbell   v.  Findley,   3 
Humph.  330.     When  it  is  seen  into  what  mazes  the  contrary 
course  has  led,  the  courts  of  this  state  may  congratulate 
themselves  on  their  wisdom. 

It  may  be  true,  as  intimated  by  an  eminent  American 
judge,  that  it  is  questionable  whether  this  part  of  the  statute 
has  not  promoted  more  fraud  than  it  has  prevented.  Per 
Parker,  C.  J.,  in  Holmes  v.  Knights,  10  N.  H.  175.  And,  no 
doubt,  the  fact  that  the  statute  has  been  thus  used  has  led 
the  courts  to  depart  from  the  letter  of  the  law.  But  the 
remedy  is  in  changing  the  statute  by  proper  legislation,  not 
in  frittering  it  away  by  nice  refinements,  difficult  even  to 
apprehend.  The  abstruse  readings  and  subtle  distinctions 
of  Fearne  on  Contingent  Remainders  must  "pale  their 
ineffectual  fires  "  before  those  of  the  elaborate  treatises  on 
this  very  branch  of  the  statute  of  frauds.  It  would  seem  to 
be  safer  to  adhere  to  the  letter  than  to  attempt  to  follow  the 
"erring  spirit,"  often  as  impossible  to  materialize  into  a 
"  questionable  shape,"  even  by  the  most  skilful  expert,  as* 
the  spirit  of  our  disembodied  friends. 

W.  F.  Cooper. 
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V.     LA  W  AND  INSANITY. 

**  That  cannot  be  a  fact  in  law  which  is  not  a  fact  in  science ;  that  cannot 
be  health  in  law  which  is  disease  in  fact.'* 

It  IS  an  undisguised  fact  that  the  law  concerning  insanity, 

as  defined  and  administered  in  criminal  cases  in  almost  all 

the   courts  of  the   United   States   and  England,  is   not  in 

harmony  with  the  views  and  conclusions  of  scientific  men 

throughout  the  civilized  world  who  have  made  the  study  of 

insanity  and  the  treatment  of  the  insane  a  specialty.     The 

subject  is  full  of  practical  interest  to  the  lawyer.     If  the  law, 

in  dealing  with  insanity  in  criminal  cases,  proceeds  upon  a 

false  theory,  such  a  fact  should  be  clearly  recognized.     No 

good,  but  much  evil,  may  be  done  by  shutting  our  eyes  to 

truth  and  nature.     Scientific  men,  and  a  few  courts,  maintain 

that  the  so-called  "tests"  of  insanity,  as  recognized  and 

acted  upon  in  criminal  cases  by  almost  all  courts  in  this 

country  and  England,  are  no  ies/s  at  all  in  any  true  sense  of 

the  term. 

It  is  certain  that  the  "  tests  "  applied  by  the  courts  now,  to 
determine  whether  a  person  is  insane  and  irresponsible  for 
alleged  criminal  acts,  are  very  different  from  what  they  were 
in  times  past.  And  this  difference  has  been  brought  about, 
not  by  legislation,  but  by  the  silent  influence  of  knowledge 
and  science.  New  light  has  shown  the  old  theories  to  be 
wrong.  But  this  did  not  take  place  at  once.  Error  is  never 
quick  to  acknowledge  itself,  for  to  it  such  acknowledgment 
is  death.  It  never  lets  go  any  hold  it  has  until  it  is  com- 
pelled to  do  so;  and  for  ages  erroneous  and  barbarous 
notions  of  insanity  prevailed,  and  were  acted  upon  as  true 
by  the  law.  With  the  errors  of  the  past  we  have  nothing  to 
do  but  to  accept  the  warnings  they  give  and  the  lessons 
they  teach.     With  the  errors  of  our  own  time,  if  any  there 
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be,  we  have  everything  to  do.  We  should  recognize  them, 
and  get  rid  of  them.  The  profession  is  not  enamored  witli 
error.  If  it  is  a  fact  that  the  law  proceeds  upon  a  false 
theory  in  dealing  with  insanity,  the  time  will  come  when  it 
will  be  abandoned  with  the  false  theories  of  the  past.  And 
the  sooner  that  time  comes  the  better. 

It  is  a  principle  of  criminal  law,  and  of  morals  as  well,  that 
there  can  be  no  crime  without  the  intent  to  commit  it.  The 
real  question  in  all  cases  is :  Was  there  a  criminal  intent  ?  If 
the  party  accused  was  mentally  incapable  of  entertaining  it, 
by  reason  of  disease  of  the  mind — insanity — then  he  is 
not  responsible  for  his  act.  The  doctrine  as  just  stated  is 
accepted  by  all  courts,  although  it  would  seem  to  have  been 
lost  sight  of  in  some  instances  where  its  recognition  would 
have  made  clear  what  was  otherwise  confused.  When 
insanity  is  pleaded  as  a  defence  for  alleged  criminal  acts,  the 
court  does  not  leave  the  whole  question  to  the  jury  as  one 
of  fact,  as  is  done  in  all  other  cases,  by  charging  the  jury: 
•'  You  have  only  to  consider,  first,  whether  the  accused  was 
laboring  under  a  mental  disease,  and,  secondly,  such  being 
admitted,  whether  the  act  in  question  was  the  offspring  of 
that  disease,"  but  singles  out  particular  facts,  sometimes 
incident  to  the  disease  of  insanity — as  delusion,  or  a  knowl- 
edge that  the  act  was  wrong  at  the  time  it  was  done — ^and 
gives  them  to  the  jury  as  "  tests  "  by  which  they  are  alone 
to  determine  whether  the  accused  is  sane  or  insane,  guilty  or 
not  guilty.  It  is  concerning  whether  the  "  tests  "  so  applied 
by  the  courts  are  true  tests  that  we  wish  briefly  to  examine. 

If  we  go  no  further  back  than  the  time  of  Sir  Matthew 
Hale,  who  was  a  learned,  great,  just,  and  upright  judge,  we 
will  find  that  the  test  he  applied  was  as  follows :  "  The  best 
measure  I  can  think  of  is  this :  such  a  person  as  laboring 
under  melancholy  distempers,  hath  yet  ordinarily  as  great 
understanding  as  ordinarily  a  child  of  fourteen  years  hath,  is 
such  a  person  as  may  be  guilty  of  treason  or  felony."  As 
if,  says  Dr.  Ray,  the  only  difference  between  sanity  and 
insanity  were  precisely  that  which  is  made  by  difference  of 
age,  and  as  if  there  could  be  two  things  more  unlike  than 
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the  mind  of  a  person  "  laboring  under  melancholy  distem- 
pers "  and  that  of  a  child  fourteen  years  old.  The  workings 
of  an  insane  mature  mind  and  a  sane  immature  one  are 
radically  different. 

This  same  celebrated  jurist  recognized  partial  insanity  as 
distinct  from  total  insanity,  but  at  the  same  time  declared 
that  partial  insanity  did  not  excuse  a  person  from  responsi- 
bility for  his   criminal  acts.     He  said:  "There  is  a  partial 
insanity  and  a  total  insanity.     The  former  is  either  in  respect 
to  things,  quoad  hoc  vel  illud  insanirc.     Some  persons  that 
have  a  competent  use  of  reason  in  respect  to  some  subjects, 
are  yet  under  a  particular  dementia  in  respect  to  some  par- 
ticular  discourses,  subjects,  or  applications;   or   else   it   is 
partial  in  respect  of  degrees ;  and  this  is  the  condition  of 
ver>'  many,  especially  melancholy  persons,  who,  for  the  most 
part,  discover  their  defects  in  excessive  fears  and  griefs,  and 
yet  are  not  wholly  destitute  of  the  use  of  reason ;  and  this 
partial  insanity  seems  not  to  excuse  them  in  the  committing  of 
any  offence  for  its  matter  capital ;  for,  doubtless,  that  most  per- 
sons that  are  felons  of  themselves  and  others  are  under  a 
degree  of  partial  insanity  when  they  commit  these  offences. 
It  is  very  difficult  to  define  the  invisible  line  that  divides 
perfect  and  partial  insanity;  but  it  must  rest  upon  circum- 
stances duly  to  be  weighed  by  judge  and  jury,  lest,  on  the 
one  side,  there  be  a  kind  of  inhumanity  towards  the  defects 
of  human    nature;    or,   on   the   other   side,   too   great   an 
indulgence  given  to  gjreat  crimes."     The  only  object  in  the 
exercise  of  care  and  caution,  in  the  mind  of  this  great  judge, 
was  to  distinguish  between  perfect  and  partial  insanity — not 
between  sanity  and  insanity.     The  perfectly  insane — that  is, 
the  wretched  inmates  of  the  mad-house,  as  they  were  in  the 
age  of  Sir  Matthew  Hale,  whom  chains  and  stripes,  cold  and 
filth,  had  reduced  to  the  stupidity  of  the  idiot,  or  exasperated 
to  the  fury  of  a  demon — were  held  irresponsible  for  crime. 
But  it  was  thought  no  inhumanity  towards  the  defects  of 
human  nature  to  punish,  as  a  fully  responsible  agent,  a  per- 
son who  was  suffering  from  partial  insanity,  whatever  influence 
the  disease  might  have  had  upon  his  unlawful  act.     It  is  true 
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that  this  was  at  a  time  when  insanity  was  looked  upon 
supernatural  visitation,  divine  or  diabolical,  but  chiefly    tJhe 
latter.     It  was  viewed  as  "a  real  possession  of  the  individua.! 
by  some  extrinsic  power.     If  the  ravings  of  the  person   took: 
a  religious  turn,  and  his  life  was  a  fanatical  practice  of  some 
extraordinary  penance — if,  like   St.  Macarius,  he   slept     for 
months  together  in  a  morass,  exposing  his  naked  body  to 
the  stings  of  venomous  flies ;  or,  like  St.  Simeon  Stylities,  lie^ 
spent  the  greater  part  of  his  life  on  a  pillar  sixty  feet  hig-li  ; 
or,  like  St.  Anthony,  the  patriarch  of  monachism,  he  hstd 
never,  in  his  extreme  old  age,  been  guilty  of  washing   his> 
feet — he  was  thought  to  have  reached  the  ideal  of  huina.ii 
excellence,  and  was  canonized  as  a  saint;  more  often  his 
state  was  deemed  to  be  a  possession  by  the  devil  or  other 
evil  spirit,  or  the  degrading  effect  of  a  soul  enslaved  by  sin  ; 
from  one  cause  or  other  he  was  a  just  victim  of  divine  difs- 
pleasure,  and  had  been  cast  down,  in  consequence,  from  his 
high  human  estate." 

Being  supposed  to  be  possessed  of  the  devil,  the  conse- 
quence was  he  was  treated  as  if  he  were  the  devil.  He  was 
thrown  in  a  dungeon,  there  chained,  to  lie  in  filth — his  food 
being  thrown  to  him  through  the  dungeon  bars — made  a 
show  of,  and  then  beat  and  whipped  for  being  the  demon 
that  such  treatment  made  him.  It  is  submitted  that,  with 
such  views  concerning  insanity  permeating  all  grades  of 
society,  it  was  not  an  opportune  time  to  furnish  "  tests  "  and 
establish  a  jurisprudence  concerning  insanity  that  should 
apply  to  more  civilized  times.  It  is  true,  too,  that  this  was 
at  a  time  when  it  was  generally  believed  there  were  peris, 
who  lived  on  perfumes,  and  divs,  who  were  poisoned  by  them; 
enchanted  palaces;  moving  statues;  veiled  prophets,  like 
Mokanna ;  brazen  flying  horses ;  charmed  arrows ;  dervises 
who  could  project  their  souls  into  the  body  of  a  dead  animal, 
giving  it  temporary  life ;  enchanted  rings  to  make  the  wearer 
invisible,  or  give  him  two  different  bodies  at  the  same  time ; 
ghouls,  who  live  in  cemeteries,  and  at  night  eat  the  flesh  of 
dead  men ;  fairies  that  danced  by  moonlight — ^that  tampered 
with    children,    imposing    changelings    on    horror-stricken 
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motlters;  wizards,  from  whom  rain  and  wind  could  be  pur- 
clia.secl ;  and  that  fair  weather  might  be  obtained,  and  storms- 
a.l>a.te<i,  by   prayer;    that   whoever   attained   to   wealth   or 
emineiice  did  so  by  a  compact  with  Satan,  signed  with  blood; 
'witches  who   had   intercourse  with   infernal  fiends,  and  by 
their  sorceries  afflicted  both  man  and  beast.     They  were  sup- 
posed to  blight  the  marriage  bed,  destroy  the  births  of  women 
and  the  increase  of  cattle.     They  blasted  the  corn  on  the 
ground,  the  grapes  in  the  vineyard,  the  fruits  of  the  trees,  and 
the  grass  and  herbs  of  the  field.     They  rode  on  broomsticks, 
sa^iled  in  sieves,  and  were  accused  of,  and  supposed  to  be  con-. 
statitly  committing,  all  kinds  of  mischiefs.     These  beliefs,  or 
many  of  them,  were  not  merely  the  superstitions  of  the  igno- 
rant— they  were  received  by  the  educated  and  the  rulers  as 
orthodox.  And  it  is  a  sad  historical  fact  that  in  England,  a  little 
more  than  two  centuries  ago,  in  1664,  Sir  Matthew  Hale,  the 
most  humane  and  enlightened  man  that  history  makes  men- 
tion of,  as  then  on  the  bench  of  England,  not  only  believed 
in  witchcraft,  but  took  the  opportunity,  as  judge,  of  declaring 
that  the   reality    of   witchcraft   was   unquestionable,    "for, 
first,  the  scriptures  had  affirmed  so  much ;  and,  secondly,  the 
wisdom  of  all  nations  had  provided  laws  against  such  persons, 
which  is   an  argument  of  their  confidence  of  such  a  crime." 
This  declaration  was  made  upon  the  trial  of  two  unfortunate 
or  insane  old  women,  who  were  accused  of  witchcraft,  in  the 
county  of  Suffolk,  England,  where  Sir  Matthew  Hale  pre- 
sided  as  judge.     Sir  Thomas   Browne,  who   was   a  great 
physician  as  well  as  a  great  writer,  was  called  as  a  witness 
in  the  trial,  and  swore  "  that  he  was  clearly  of  the  opinion 
that  the  persons  were   bewitched."     The  jury  accordingly 
found  a  verdict  of  guilty.     The  judge,  satisfied  with  it,  con- 
demned the  prisoners  to  death,  and  they  were  executed.     It 
was  one  of  the  last  executions  for  witchcraft  in  England,  for 
it  occurred  at  a  time — and  this,  says  Maudsley,  should  never 
be  forgotten — when  the  belief  in  witchcraft  was  condemned 
by  the  enlightened  opinion  of  the  country.     As  it  was  then 
with  witchcraft,  so  it  is  now  with  insanity :  the  judge  instructs 
the  jury  wrongly  on  matters  of  fact;  they  find  accordingly  a. 
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verdict  of  guilty;  he  is  satisfied  with  the  verdict,  and 
insane  person  is  executed.  Many  insane  persons  were  in 
that  age,  without  doubt,  executed  as  witches,  or  as  persons 
who  had,  through  witchcraft,  entered  into  a  compact  witli 
Satan.  It  is  a  striking  illustration  of  the  condition  of  thoug^ht 
at  that  time,  and  of  the  great  change  which  has  taken  pla.oe 
since,  that  such  expressions  as  the  black  art,  witchcraft, 
diabolical  possession,  and  the  like,  have  fallen  entirely  out  of 

.use,  and  would  be  thought  to  convey  no  meaning  if  they 
were  used  now.  They  were  fictitious  causes  invented  to 
account  for  facts,  many  of  which  undoubtedly  lay  within  the 

'  domain  of  madness.  Sir  Matthew  Hale  was  not  accountable 
for  the  ignorance  and  superstition  of  his  age ;  he  was  un- 
doubtedly both  a  good  man  and  a  good  judge,  and  yet,  by 
reason  of  ignorance  and  superstition,  did  great  wrong.     This 

'  can  be  attributed  to  the  age  in  which  he  lived,  and  not  to 
any  badness  in  him  as  a  man.  Nevertheless,  ignorance  and 
superstition  are  vices.  Macaulay  has  somewhere  said :  "  A 
vice  sanctioned  by  public  opinion  is  merely  a  vice.  The 
evil  terminates  in  itself.  A  vice  condemned  by  general 
opinion  produces  a  pernicious  effect  on  the  whole  character. 
The  former  is  a  local  malady ;  the  latter,  a  constitutional  taint- 
When  the  reputation  of  the  offender  is  lost,  he  too  often 
flings  the  remains  of  his  virtue  after  it  in  despair.  The 
Highland  gentleman  who,  a  century  ago,  lived  by  taking 
blackmail  from  his  neighbors,  committed  the  same  crime  for 
which  Wild  was  accompanied  to  Tyburn  by  the  huzzas  of 
two  hundred  thousand  people.  But  there  can  be  no  doubt 
that  he  was  a  less  depraved  man  than  Wild.  The  deed  for 
which  Mrs.  Brownrigg  was  hanged  sinks  into  nothing  when 
compared  with  the  conduct  of  the  Roman  who  treated  the 
public  to  a  hundred  pair  of  gladiators.  Yet  we  should 
greatly  wrong  such  a  Roman  if  we  supposed  that  his  dis- 
position was  as  cruel  as  that  of  Mrs.  Brownrigg.  In  our 
country  a  woman  forfeits  her  place  in  society  by  what,  in  a 
man,  is  too  commonly  considered  as  an  honorable  distinction, 
and,  at  most,  as  a  venial  error.  The  consequence  is  notori- 
ous.    The  moral  principle  of  a  woman  is  frequently  more 
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impaired  by  a  single  lapse  from  virtue  than  that  of  a  man  by 

twenty  years  of  intrigue.     Classical  antiquity  would  furnish 

us  with  instances  stronger,  if  possible,  than  those  to  which 

we  have  referred.*'     Hale  did  what,  according  to  the  light  of 

his  age,  he  believed  to  be  right.     What  we  contend  for  is, 

that  the  opinions  of  Sir  Matthew  Hale,  delivered  in  an  age 

of  saperstition  and  ignorance,  so  far  as  insanity  is  concerned, 

should  have  no  weight  in  this  age,  where  a  commendable 

intelligence  exists,  among  a  certain  class  at  least,  concerning 

this  disease  of  the  mind.     But  we  do  know  that,  until  quite 

recently,  the  course  of  practice  in  the  English  criminal  courts, 

and  in  the  courts  of  this  country,  has  been  in  conformity  to 

the  principle  laid  down  by  Hale — that  partial  insanity  is  no 

excuse  for  the  commission  of  illegal  acts. 

We  now  know  that  the  superstitions  above  referred  to, . 
which   occupied   the   minds   of  our   forefathers,  and   from 
which  not  even  the  powerful  and  the  learned  were  free,  have 
totally  passed  away.     And  we  have  a  right  to  demand  that 
felse  notions  concerning  insanity,  some  of  them  imbibed  in 
that  age,  shall  also  be  relegated  to  the  limbo  of  errors   past. 
We  know  that  the  moonlight  has  no  fairies ;  the  solitude  no 
genii ;  the  darkness  no  ghost  or  goblin.     There  is  no  necro- 
mancer who  can  raise  the  dead  from  their  graves ;  no  one 
who  has  sold  his  soul  to  the  devil,  and  signed  the  contract 
with  his  blood;  no  angry  apparition  to  rebuke  the   crone 
who    has  disquieted   him.     "  Divination,  agromancy,  pyro- 
mancy,  hydromancy,   chiromancy,   augury,   interpreting  of 
dreams,  oracles,  sorcery,  astrology,  have  all  gone."     There 
are  no  gorgons,  hydras,  chimeras ;  no  incubus  or  succubus. 
No  longer  do  captains  buy  of  Lapland  witches   favorable 
winds;    the    apothecary  no  longer  says   prayers  over  the 
mortar  in  which  he  is  pounding,  to  impart  a  divine  afflatus  to 
his  drugs.     Who  is  there  now  that  pays  fees  to  a  relic  o 
goes  to  a  saint-shrine  to  be  cured  ?    These  delusions  have 
vanished  with  the  night  to  which  they  appertained.     In  their 
support  might  be  produced  a  greater  mass  of  human  testi- 
mony than  probably  could  be  brought  to  bear  on  any  other 
matter  of  belief  in  the  entire  history  of  man.     Let  him, . 
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therefore,  who  is  disposed  to  balance  the  testimony  of  th« 
past  against  the  dictates  of  reason  and  science,  whether  that 
testimony  pertain  to  insanity  as  understood  in  the  past  and 
upheld  by  the  decisions  of  courts,  or  other  matters,  pondei 
this  strange  history. 

In  1723,  in  the  trial  of  Arnold  for  shooting  at  Lord  Onslow, 
Mr.  Justice  Tracy  observed,  "that  it  is  not  every  kind  of 
frantic    humor,    or  something    unaccountable    in   a    man's 
actions,  that  points  him  out  to  be  such  a  madman    as   is 
exempted  from  punishment :  it  must  be  a  man  that  is  totally 
deprived  of  his  understanding  and  memory,  and  doth   not 
know  what  he  is  doing,  no  more  than  an  infant^  than  a  bruti\ 
or  a  ivild  beast ;  such  an  one  is  never  the  object  of  punish- 
ment."    This  is  Hale*s  doctrine,  and  the  circumstances  of 
the  case  show  how  faithfully  the  principles  were  applied. 
The  case  is  reported  in  16  Howell's  State  Trials,  764*    Arnold 
was  of  weak  understanding  from  his  birth,  and  led  an  idle, 
irregular,  and  disordered  life ;  sometimes  unequivocally  mad, 
and  at  all  times  considered  exceedingly  strange  and  different 
from  other  people.     At  school,  when  a  boy,  he  was  strange 
and  sullen.    By  his  friends  and  family  he  was  regarded  and 
treated  as  mad,  though  so  little  disposed  to  mischief  that  he 
was  suffered  to  go  at  large.     Contrary  to  the  wishes  of  his 
friends  he  persisted  in  living  alone  in  a  house  destitute  of  the 
ordinary  conveniences.     Sometimes  he  would  lie  about  in 
barns  and  under  hay-ricks ;  would  curse  and  swear  to  himself 
for  hours  together;  laugh,  and  throw  things  about  the  house 
without  any  cause  whatever,  and  was  much  disturbed  in  his 
sleep  by  fancied  noises.     "  Among  other  unfounded  notions, 
he  believed  that  Lord  Onslow,  who  lived  in  his  neighbor- 
hood, was  the  cause  of  all  the  disturbances,  tumults,  and 
wicked    devices    that    happened   in   the   country,   and   his 
thoughts  were  greatly  occupied  with  his  person.     He  was  in 
the  habit  of  declaring  that  Lord  Onslow  sent  his  imps  and 
devils  into  his  room  at  night  to  disturb  his  rest,  and  that  he 
constantly  plagued  and  bewitched  him  by  getting  into  his 
belly  or  bosom,  so  that  he  could  neither  eat,  drink,  nor  sleep 
for  him.     He  talked  much  of  being  plagued  by  the  BoUies 
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and  BoUeroys."     He  declared,  in  prison,  it  was  better  to  die 
than  to  live  so  miserably,  and  manifested  no  compunction 
for  what  he  had  done.     Under  the  influence  of  these  delu- 
sions he  shot  at  and  wounded  Lord  Onslow.     The  proof  of 
insanity   was  strong  and  clear.     Arnold  was  undoubtedly 
insane,  and  what  he  did  was  the  product  of  his  disease.     But, 
as  a  matter  of  course,  under  the  charge  of  the  court  to  the 
jury,  they  found  him  guilty.     The  court  approved  the  find- 
ing, and  sentenced  him  to  be  hung.     The  sentence  would 
have  been  carried  out  had  not  Lord  Onslow,  who  was  fully 
convinced  of  Arnold's  insanity,  interceded  in  his  behalf,  and 
got  the  sentence  commuted  to  imprisonment  for  life.     In  this 
case  the  test  applied  was  that  an  insane  person  must  not 
know  what  he  is  doing,  "no  more  than  an  infant,  than  a 
brute,  or  a  wild  beast,"  in  order  to  be  held  irresponsible  for 
his  criminal  acts. 

That  the  progress  of  science  and  general  enlightenment 
had  produced  no  improvement  in  the  law  on  this  subject 
is  abundantly  shown  in  the  strong  declarations  of  Sir  Vicary 
Gibbs,  when  attorney  general  of  England,  on  the  trial  of 
Bellingham,  in  1 812.  "A  man,"  he  says,  "  may  be  deranged 
in  his  mind — his  intellect  may  be  insufficient  for  enabling 
him  to  conduct  the  ordinary  affairs  of  life,  such  as  disposing 
of  his  property,  or  judging  of  the  claims  which  his  respect- 
ive relations  may  have  upon  him ;  and,  if  he  be  so,  the  admin- 
istration of  the  country  will  take  his  affairs  in  their  manage- 
ment and  appoint  to  him  trustees ;  but,  at  the  same  time, 
such  a  man  is  not  discharged  from  his  responsibility  for  his 
criminal  acts."  The  attorney  general  in  this  case  further 
declared,  and  Chief  Justice  Mansfield,  who  presided  as  judge 
at  the  trial,  concurring,  "  upon  the  authority  of  the  first 
sages  in  the  country,  and  upon  the  authority  of  the  estab- 
lished law  in  all  times,  which  has  never  been  questioned, 
that,  though  a  man  might  be  incapable  of  conducting  his  own 
affairs,  he  may  still  be  answerable  for  his  criminal  acts,  if  he 
possesses  a  mind  capable  of  distinguishing  right  from  wrong** 
It  will  be  noticed  here  that  a  modification  had  now  been 
made  in  the  test  of  responsibility.     In  the  place  of  the  suf- 
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ferer,  in  order  to  be  exempt  from  punishment,  being*  totaJlj 
deprived  of  understanding  and  memory,  and  to  know  no  mon 
what  he  is  doing  than  a  brute  or  a  wild  beast — in  place,  tha 
is,  of  what  might  be  called  the  "  wild  beast "  form  cyf  tht 
knowledge  test — the  power  to  distinguish  right  from  ivrong 
was  insisted  on  as  the  test  of  responsibility.     The  laiv    had 
changed  considerably  without  even  acknowledging  it   had 
changed.     Let   it   be   observed,  however,  that   it   was    the 
power  of  distinguishing  right  from  wrong — not  in  relation  to 
the  particular  act,  but  generally — which  was  made  the  test  of 
responsibility  in  this  case.     From  this  time  on  until   1843 
the  knowledge  of  right  and  wrong,  considered  as  abstract 
qualities,  was  the  test.     It  is  true  that,  in  this  very  case  of 
Bellingham,  Lord  Mansfield,  C.  J.,  took  the  extraordinary" 
liberty  of  changing  the  whole  scope  and  meaning  of  the 
rule  by  telling  the  jury,  in  addition,  that  **it  must  be  proved 
beyond  all  doubt  that,  at  the  time  he  committed  the  atro- 
cious act,  he  did  not  consider  that  murder  was  a  crime  against 
the  law  of  God  and  nature."     Two  other  celebrated  cases, 
tried  in  the  same  year  with  Bellingham's — Parker's  case  and 
Bowler's  case — while  going  to  establish  the  rule  that  knowl- 
edge of  right  and  wrong,  in  the  abstract,  was  the  test  by 
which  to  measure  the  responsibility  of  the  accused,  yet  had 
some  further  tests  attached  to  them  clearly  growing  out  of 
the  facts  of  each  particular  case. 

The  case  of  Hadfield,  who  was  tried  in  1800  for  shooting 
at  George  IIL  while  sitting  in  his  box  at  the  theatre,  and 
acquitted  on  the  ground  of  insanity,  seems  to  stand  by  itself. 
Mr.  Erskine,  who  defended  him,  took  the  position  that 
delusion,  where  there  is  no  frenzy  or  raving  madness,  is  the 
true  character  of  insanity,  and  where  it  exists  the  accused  is 
not  responsible.  Hadfield  was  acquitted,  the  acquittal  not 
having  taken  place  in  consequence  of  the  adoption  of  delu- 
sion, however,  in  place  of  the  old  criterion  of  responsibility, 
as  it  has  sometimes  been  said,  but  having  been  rather  a 
triumph  of  Erskine's  eloquence,  and  of  common  sense  over 
legal  dogma.  But,  while  Hadfield  undoubtedly  labored 
under  delusion,  he  had  a  knowledge  of  the  consequences  of 
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.   icact  which  he   was  about  to  commit.     He  knew  that  in 

fog  at  the  king  he  was  doing  what  was  contrary  to  law,  and 

lat  the  punishment  of  death  was  attached  to  the  crime  of 

isassination ;  but  the  motive  for  the  crime  was  that  he  might 

ft  put  to  death  by  others — he  would  not  take  his  own  life. 

t  was  clear  he  knew  right  from  wrong;  it  was  clear  he  knew 

lie  nature  of  the  act  he  was  about  to  do ;  it  was  clear  he 

manifested  design,  foresight,  and  cunning  in  planning  and 

executing  it.     Yet  everybody  saw  he  was  insane,  and  that 

his  insanity  produced  the  act. 

After  the  old  "  wild  beast "  form  of  the  knowledge  test 
had  been  quietly  abandoned,  most  often  a  knowledge  of  right 
and  wrong,  without  reference  to  the  particular  act,  was 
plainly  declared  by  the  judge  to  be  the  simple  and  sufficient 
criterion  of  responsibility,  and  the  jury  was  instructed 
accordingly;  but  this  criterion  was  sometimes  modified  by 
the  qualifications  which  judges  introduced  to  meet  their 
individual  views,  or  to  prevent  the  conviction  of  a  person 
who  was  plainly  insane  and  irresponsible.  There  was  really 
no  settled  principle,  no  actual  uniformity  of  practice,  no 
certain  result. 

In  1843  McNaughten  killed  Mr.  Drummond,  the  private 
secretary  of  Sir  Robert  Peel,  under  the  insane  delusion  that 
Drummond  was  one  of  a  number  of  persons  who  were  follow- 
ing him  about,  blasting  his  character  and  making  his  life 
wretched.  He  transacted  business  a  short  time  before  the 
deed,  talked  and  acted,  for  the  most  part,  like  any  sane  man, 
and  the  notion  which  led  him  to  commit  the  act  might  not, 
in  the  nature  of  things,  have  been  necessarily  false,  or  such 
as  no  sane  man  could  possibly  entertain.  So,  in  fact,  the 
English  public  believed,  and  fierce  was  the  storm  of  indigna- 
tion which  his  acquittal  on  the  ground  of  insanity  excited. 
Thereupon  the  House  of  Lords,  participating  in  the  public 
alarm  and  indignation,  propounded  to  the  judges  certain 
questions  with  regard  to  the  law  on  the  subject  of  insanity 
when  it  was  alleged  as  a  defence  in  criminal  cases,  the  object 
being  to  obtain  from  them  an  authoritative  exposition  of  the 
law  for  the  future  guidance  of  courts.     The  answers  of  the 
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judges  to  the  questions  thus  put  to  them  constitute  the  law 
as  it  has  been  applied  since  in  England,  and  in  most  of  the 
courts  of  this  country,  to  the  defence  of  insanity  in  criminal 
trials. 

We  will  not  insert  here,  at  length,  the  questions  of  the 
House  of  Lords  to  the  judges,  and  the  answers  thereto,  but 
will  quote  from  the  able  opinion  of  Ladd,  J.,  in  the  case  of 
The  State  v.  Jones,  50  N.  H.  385.  Commenting  on  these  ques- 
tions and  answers,  he  says :  "  It  may  safely  be  said  that  the 
character  of  the  judges,  and  the  circumstances  under  which 
the  questions  in  McNaughten's  case  were  propounded  to 
them  by  the  House  of  Lords,  make  it  morally  certain  that  if, 
in  the  nature  of  things,  clear,  categorical,  and  consistent 
answers  were  possible,  such  answers  would  have  been  given. 
In  other  words,  that  if  a  safe,  practical,  legal  test  exists,  it 
would  have  been  then  found  by  those  very  learned  men,  and 
declared  to  the  world.  Such  a  result  would  have  brought 
order  out  of  chaos,  and  saved  future  generations  of  lawyers 
and  judges  a  vast  amount  of  trouble  in  trying  this  kind  of 
cases.  But  an  examination  of  the  answers  given  shows  that 
they  failed  utterly  to  do  any  such  thing;  and  it  is  not  too 
much  to  say  that,  if  they  did  not  make  the  path  to  be  pursued 
absolutely  more  uncertain  and  more  dark,  they  at  least  shed 
but  little  light  upon  its  windings,  and  furnish  no  plain  or  safe 
clue  to  the  labyrinth. 

"In  answer  to  the  first  question,  all  the  judges,  except 
Maule,  say  that,  'notwithstanding  the  party  accused  did  the 
act  complained  of  with  a  view,  under  the  influence  of  insane 
delusion,  of  redressing  or  revenging  some  supposed  grievance 
or  injury,  or  of  producing  some  public  benefit,  he  is  neverthe- 
less punishable,  according  to  the  nature  of  the  crime  com- 
mitted, if  he  knew,  at  the  time  of  committing  such  crime,  that 
he  was  acting  contrary  to  law,  by  which  is  meant  the  law  of 
the  land.'  Here  is  entirely  a  new  element — knowledge  that 
he  was  acting  contrary  to  the  law  of  the  land ;  and  hereupon 
the  enquiry  arises :  Is  a  man,  acting  under  a  delusion  of  this 
sort,  presumed  to  know  the  law  of  the  land  ?  The  answer 
must  be,  Yes;  for  the  judges  say,  further  on:  'The  law  is 
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administered  upon  the  principle  that  every  one  must  be  taken 
conclusively  to  know  the  law  of  the  land  without  proof  that 
he  does  know  it.' 

"  Let  this  proposition  be  examined  a  moment.  Knowledge 
that  the  act  was  contrary  to  the  law  of  the  land  is  here  given 
as  a  test;  that  is,  such  knowledge  is  assumed  to  be  the 
measure  of  mental  capacity  sufficient  to  entertain  a  criminal 
intent  By  what  possible  means,  it  may  be  asked,  can  that 
test  or  measure  be  applied,  without  first  finding  out  whether 
the  prisoner  in  fact  knew  what  the  law  of  the  land  was? 
How  could  a  jury  say  whether  a  man  knew,  or  did  not  know, 
that  an  act  was  contrary  to  the  law  of-  the  land,  without  first 
ascertaining  whether  he  knew  what  the  law  was  ? 

**  It  is  like  saying  that  knowledge  of  some  fact  in  science — 
as,  for  example,  that  a  certain  quantity  of  arsenic  taken  into 
the  stomach  will  produce  death — shall  be  the  test,  and  at  the 
same  time  saying  it  makes  no  difference  whether  the  prisoner 
ever  heard  of  arsenic  or  knows  anything  of  its  properties  or 
not.  Knowledge  that  the  act  is  contrary  to  law  might  be 
taken  as  a  measure  of  capacity  to  commit  crime,  and  so  might 
knowledge  of  any  other  specific  thing  that  should  be  settled 
upon  for  that  purpose,  and  such  a  test  would  be  considered 
as  comprehensible,  whether  it  were  right  or  not ;  but  when 
it  is  said  that  knowledge  of  a  certain  thing  is  the  test,  and 
then  we  are  told  in  the  next  paragraph  that  it  makes  no  dif- 
ference whether  the  man  ever  heard  of  the  thing  or  not,  I 
confess  that  I  am  not  able  to  see  any  opening  for  escape  out 
of  the  maze  into  which  we  are  led.  Whether  a  jury  would 
be  more  successful  would  depend,  I  suppose,  on  their  com- 
parative intelligence. 

"  In  answer  to  the  second  and  third  questions,  which  relate 
to  the  terms  in  which  the  matter  should  be  left  to  the  jury, 
the  judges  say  that,  'to  establish  a  defence  on  the  ground  of 
insanity,  it  must  be  clearly  proved  that,  at  the  time  of  com- 
mitting the  act,  the  party  accused  was  laboring  under  such  a 
defect  of  reason  from  disease  of  the  mind  as  not  to  know  the 
nature  and  quality  of  the  act  he  was  doing,  or,  if  he  did  know 
it,  he  did  not  know  he  was  doing  what  was  wrong.' 
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"  Suppose,  now,  an  insane  man  does  an  act  which  he  knou's 
to  be  contrary  to  law,  because  from  an  insane  delusion  (if 
that  term  amounts  to  anything  more  than  the  single  term 
insanity)  he  believes  it  to  be  right,  notwithstanding  the  law ; 
that  the  law  is  wrong,  or  that  the  peculiar  circumstances  of 
the  case  make  it  right  for  him  to  disregard  it  in  this  instance^ 
how  are  these  two  rules  to  be  reconciled  ?  It  would  seem  to 
be  plain  that  they  are  in  hopeless  conflict,  and  cannot  both 
stand. 

"  The  answer  to  the  fourth  question  introduces  a  doctrine 
which  seems  to  me  very  remarkable,  to  say  the  least.  The 
question  was :  *  If  a  person  under  insane  delusion  as  to 
existing  facts  commits  an  offence,  is  he  thereby  excused?' 
To  which  the  answer  is  as  follows :  *  On  the  assumption 
that  he  labors  under  partial  delusion  only,  and  is  not  in 
other  respects  insane,  he  must  be  considered  in  the  same 
situation,  as  to  responsibility,  as  if  the  facts,  with  respect  to 
which  the  delusion  exists,  were  real.  For  example:  IC 
under  the  influence  of  delusion,  he  supposes  another  man  to 
be  in  the  act  of  attempting  to  take  his  life,  and  he  kills  the 
man,  as  he  supposes,  in  self-defence,  he  would  be  exempt 
from  punishment.  If  his  delusion  was  that  the  deceased 
had  inflicted  a  serious  injury  upon  his  character  or  fortune,, 
and  he  killed  him  in  revenge  for  such 'supposed  injury,  he 
would  be  liable  to  punishment.' 

"The  doctrine  thus  promulgated  as  the  law  found  its  way 
into  the  text-books,  and  has  doubtless  been  largely  received 
as  the  enunciation  of  a  sound  legal  principle  since  that  day. 
Yet,  it  is  probable  that  no  ingenuous  student  of  the  law  ever 
read  it  for  the  first  time  without  being  shocked  at  its  exquisite 
inhumanity.  It  practically  holds  a  man,  confessed  to  be 
insane,  accountable  for  the  exercise  of  the  same  reason,  judg- 
ment, and  controlling  mental  power  as  is  required  of  a  man 
in  perfect  mental  health.  It  is,  in  effect,  saying  to  the  jury : 
'  The  prisoner  was  mad  when  he  committed  the  act,  but  he 
did  not  use  sufficient  reason  in  his  madness.  He  killed  a 
man  because,  under  an  insane  delusion,  he  falsely  believed 
the  man  had  done  him  a  great  wrong,  which  was  giving  rein 
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to  a  motive  of  revenge,  and  the  act  was  murder.     If  he  had 
killed  a  man  only  because,   under  an  insane   delusion,  he 
falsely  believed  the  man  would  kill  him  if  he  did  not  do  so, 
that  would  have  been  giving  rein  to  an  instinct  of  self-pres- 
ervation, and  would  not  have  been  crime.'     It  is  true,  in 
words  the  judges  attempt  to  guard  against  a  consequence  so 
shocking  as  that  a  man  may  be  punished  for  an  act  which 
is  purely  the  offspring  and  prpduct  of  insanity,  by  introduc- 
ing the  qualifying  phrase,  '  and  not  in  other  respects  insane.' 
That  is,  if  insanity  produces  the  false  belief  which  is  the  . 
prime  cause  of  the  act,  but  goes  no  further,  then  the  accused 
is  to  be  judged  according  to  the  character  and  motives  which 
are  presumed  to  spring  out  of  that  part  of  the  mind  which 
has  not  been  reached  or  affected  by  the  delusion  of  disease. 
This  is  very  refined.      It  may  be  that  disease  sometimes 
takes  a  shape  to  meet  the  provisions  of  this  ingenious  for- 
mula; or,  if  no  such  case  has  ever  yet  existed,  it  is  doubtless 
within  the  scope  of  omnipotent  power  hereafter  to  strike 
with  disease  some  human  mind  in  such  peculiar  manner  that 
the  conditions  will  be  fulfilled ;  and  when  that  is  done,  when 
it  is  certainly  known  that  such  a  case  has  arisen,  the  rule 
may  be  applied  without  punishing  a  man  for  disease.     That 
is,  when  we   can   certainly  know   that,  although   the  false 
belief  on  which  the  prisoner  acted  was  the  product  of  mental 
disease,  still,  that  the  mind  was  in  no  other  way  impaired  or 
affected,  and  that  the  motive  to  the  act  did  certainly  take  its 
rise  in  some  portion  of  the  mind  that  was  yet  in  perfect 
health,  the  rule  may  be  applied  without  any  apparent  wrong. 
But  it  is  a  rule  that  can  be  safely  applied  in  practice  that  we 
are  seeking;  and  to  say  that  an  act  which  grows  wholly  out 
of  an  insane  belief  that  some  great  wrong  has  been  inflicted 
is  at  the  same  time  produced  by  a  spirit  of  revenge,  springing 
from  some  portion  or  corner  of  the  mind  that  has  not  been 
reached  by  the  disease,  is  laying  down  a  pathological  and 
psychological  fact  which  no  human  intelligence  can  know  to 
be  true,  and  which,  if  it  were  true,  would  not  be  law,  but  pure 
matter  of  fact.     No  such  distinction  ever  can  or  ever  will  be 
drawn  in  practice,  and  the  absurdity  as  well  as  the  inhumanity 
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of  the  rule  seems  to  me  sufficiently  apparent  without  further 
comment. 

"  To  form  a  correct  estimate  of  the  value  of  these  answers, 
we  have  only  to  suppose  that,  at  the  end  of  a  criminal  trial 
where  the  defence  is  insanity,  they  be  read  to  the  jury  for 
their  guidance  in  determining  the  question  with  which  they 
are  charged.  Tried  by  this  practical  test,  it  seems  to  me 
they  utterly  fail ;  and  the  reason  for  the  failure,  as  I  think,  is 
that  it  was  an  attempt  to  lay  down  as  law  that  which,  from 
its  very  nature,  is  essentially  matter  of  fact.  It  is  a  question 
of  fact  whether  any  universal  test  exists,  and  it  is  also  a 
question  of  fact  what  that  test  is,  if  any  there  be." 

This  lengthy  quotation  has  been  made  because  it  covers 
the  celebrated  answers  of  the  English  judges,  and  shows 
them  to  be  inconsistent,  unsafe  as  guides  in  practice,  wrong 
in  themselves,  and,  if  logically  applied,  inhuman  in  their 
results ;  and  also  because  it  has  become  too  much  the  custom 
to  evade  the  unanswerable  arguments  brought  against  the 
rules  embodied  in  these  answers  by  saying  they  are  the 
abstract  conclusions  of  doctors  and  scientific  men,  and  not 
the  results  of  the  experience  of  judges  and  lawyers  who 
have  to  administer  the  law  in  these  difficult  cases.  Here  is 
a  learned  and  able  judge  who,  when  called  upon  to  apply 
the  English  rules,  refuses  to  do  so.  He  gives  unanswerable 
reasons  for  such  refusal.  We  will  soon  see  that  Judge  Ladd 
does  not  stand  alone  among  judges  in  refusing  to  apply  the 
tests  furnished  by  the  English  judges  in  1843.  The  failure 
of  the  English  judges  makes  it  morally  certain  that  no  safe, 
practical  legal  test  exists  by  which  to  determine  whether  a 
man  is  insane.  Whether  a  person  is  so  or  not  is  clearly  a 
matter  of  fact,  and  not  a  question  of  law.  The  law  by  which 
the  courts  and  juries  are  to  be  guided,  when  insanity  is 
pleaded  as  a  defence,  is  that  no  man  shall  be  held  account- 
able, criminally,  for  an  act  which  was  the  offspring  and 
product  of  mental  disease. 

It  will  be  observed  that  the  answers  of  the  English  judges 
to  the  House  of  Lords  had  the  effect  of  doing  away  with  the 
test  of  a  knowledge  of  right  and  wrong  in  the  abstract ;  that 
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test  was  allowed  to  go  the  way  of  the  wild  beast  form  of  the 
knowledge  test  In  the  answer  to  the  first  question,  the  test 
of  responsibility  in  the  accused  was  made  to  depend  upon 
whether  he  knew  his  act  was  contrary  to  the  law  of  the  land 
at  the  time  of  committing  it.  The  answers  to  the  second 
and  third  questions  made  a  knowledge  of  right  and  wrongs 
with  reference  to  the  particular  act  at  the  time  of  committing 
it,  the  test.  Since  those  answers  were  given  •  by  the  English 
judges,  the  law  relative  to  insanity  in  criminal  trials  has 
been  laid  down  in  conformity  with  their  conclusions. 

In  this  country,  having  inherited  the  common  law  of  Eng- 
land, our  courts  have  followed,  in  the  main,  the  English 
decisions  on  the  subject  of  insanity,  as  will  be  readily  seen 
by  examining  the  cases  referred  to  in  any  leading  text-book 
treating  of  the  subject  of  insanity.  These  cases  are  numerous, 
and  cannot  be  referred  to  in  detail  here.  The  rule  usually 
laid  down  for  the  guidance  of  juries  being  that  if  the  prisoner, 
at  the  time  of  committing  the  alleged  criminal  act,  knew  the 
nature  and  quality  of  it,  and  that  in  doing  it  he  was  doing 
wrong,  he  must  be  held  responsible,  notwithstanding  that  on 
some  subjects  he  may  have  been  insane ;  that  in  order  to 
exempt  a  person  from  punishment,  insanity  must  be  so  great 
in  extent  or  degree  as  to  destroy  his  capacity  to  distinguish 
between  right  and  wrong  in  regard  to  the  particular  act. 
Nevertheless,  it  would  be  easy  to  point  out  many  modifica- 
tions and  additions  to  the  above  instructions  by  various 
courts.  The  fact  is,  the  judges  who  are  called  upon  to  try 
these  cases  see  the  miserable  victim  of  disease  before  them ; 
hear  the  story  of  his  freaks  and  fancies  from  the  lips  of  friends 
and  neighbors,  and  the  testimony  in  his  favor  of  distinguished 
experts,  with  whom,  perhaps,  they  may  be  personally 
acquainted.  Thus  the  conviction  of  his  insanity  becomes 
irresistible,  and  they  feel  constrained  to  construe  the  law  in 
such  a  manner  as  to  afford  him  protection.  Dr.  Ray,  after 
examining  a  great  many  American  cases,  and  the  instructions 
given  to  the  juries  in  cases  of  insanity,  says:  "The  loose, 
vague,  and  contradictory  tests  of  that  kind  of  insanity  which 
alone  can  be  regarded  as  a  sufficient  excuse  for  criminal 
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acts  are  strongly  illustrated  in  this  summary  of  American 
decisions.     *     *     *     In   this   country,  as   in   England,  the 
insufficiency  of  the   old   tests  of   responsibility  has   been 
generally  recognized,  and  fiere  all  harmony  of  opinion  ends. 
And  what  the  true  test  really  is  remains  as  far  from  being- 
settled  as  ever."     And  after  a  life-time  devoted,  with  extra- 
ordinary patience  and  ability,  to  the  study  and  care  of  the 
insane,  the  results  of  which  are  embodied  in  his  great  work 
on  the  medical  jurisprudence  of  insanity,  Dr.  Ray  comes  to 
the  conclusion  that  no  test  of  insanity  can  be  found.     He 
says :  "  It  is  a  truth  which  no  assumption  of  superior  wisdom, 
no  blind  conservatism,  can  destroy,  that,  with  hardly  a  single 
exception,  these  'rules  of  law'  on  the  subject  of  insanity  are 
in  conflict  with  well-settled  facts  of  mental  disease.     They 
would  never  have  been  made,  we  are  quite  sure,  by  persons 
practically  acquainted  with  the  insane  mind.     To  such  it  is 
well  known  that  in  every  hospital  for  the  insane  are  patients 
capable  of  distinguishing  between  right  and  wrong,  knowing 
well  enough  how  to  appreciate  the  legal  consequence  of  their 
acts,  acknowledging  the  sanctions  of  religion,  and  never  acting 
from  irresistible  impulses,  but  deliberately  and  shrewdly." 

As  a  rule,  the  tendency  of  the  courts  of  the  different  states 
of  the  Union  is  away  from  the  so-called  tests  of  insanity 
heretofore  laid  down,  and  towards  the  true  position,  which 
regards  insanity  as  a  fact,  to  be  established  as  any  other  fact. 

The  supreme  court  of  New  Hampshire  has  been  the  first 
to  break  entirely  away  from  the  old  tests.  It  would  seem  as 
though  the  position  taken  by  it  must  be  true,  it  is  so  in 
harmony  with  fundamental  principles  of  law  and  justice  on 
the  one  hand,  and  with  what  is  recognized  as  true  by  science 
on  the  other.  In  the  case  of  Boardman  v.  Woodman,  47  N. 
H.  120,  a  will  was  disputed  on  the  ground  of  insanity;  the 
decision  was  rendered  in  accordance  with  the  usual  tests  and 
definitions  of  the  disease,  and  it  was  subsequently  sustained 
by  a  majority  of  the  full  bench.  Judge  Doe  maintained,  in 
his  dissenting  opinion,  that  "whether  B.  had  a  mental  disease 
was  a  question  of  fact  for  the  jury,  and  not  a  question  of  law 
for  the  court.     Whether  delusion  is  a  symptom  or  a  test  of 
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any  mental  disease  was  a  question  of  fact,  and  the  instruc- 
tions given  to  the  jury  were  erroneous  in  assuming  it  to  be 
a  question  of  law.     The  jury  should  have  been  instructed 
that,  if  the  writing  propounded  in  the  probate  court  was  the 
offspring  of  mental  disease,  the  verdict  should  be  that  B. 
was  not  of  sound  mind.     Insanity,  other  than  the  healthy 
absence  of  development  in  infants,  is  the  result  of  a  certain 
pathological  condition  of  the  brain — a  condition  in  which  the 
intellectual  faculties,  or  the  moral  sentiments,  or  the  animal 
propensities,  have   their  free  action  destroyed  by  disease, 
whether  congenital  or  acquired — and  the  tests  and  symptoms 
of  this  disease  are  no  more  matters  of  law  than  are  tests  and 
symptoms  of  any  other  disease  in  animal  or  vegetable  life. 
If  a  jury  were  instructed  that  certain  manifestations  were 
symptoms  or  tests  of  consumption,  cholera,  congestion,  or 
poison,  a  verdict  rendered  in  accordance  with  such  instruc- 
tions would  be  set  aside,  not  because  they  were  not  correct, 
but  because  the  question  of  their  correctness  was  one  of  fact, 
to  be  determined  by  the  jury  upon  the  evidence.     Experts 
may  testify  to  the  conditions  of  mental  disease,  as  they  could 
not  if  such  indications  were  matter  of  law." 

In  a  case  tried  not  long  after,  in  the  same  state  (State  v. 
Pike),  Chief  Justice  Perley  instructed  the  jury  "that,  if  the 
killing  was  the  offspring  or  product  of  mental  disease  in  the 
defendant,  the  verdict  should  be,  'not  guilty,  by  reason  of 
insanity;*' that  neither  delusion,  nor  knowledge  of  right  and 
wrong,  nor  design  or  cunning  in  planning  and  executing  the 
killing,  and  escaping  or  avoiding  detection,  nor  ability  to 
recognize  acquaintances,  or  to  labor,  or  transact  business,  or 
manage  affairs,  is,  as  a  matter  of  law,  a  test  of  disease ;  but 
that  all  symptoms  and  all  tests  of  mental  disease  are  purely 
matters  of  fact,  to  be  determined  by  the  jury." 

"  A  striking  and  conspicuous  want  of  success,"  said  Judge 
Doe,  in  the  same  case,  "has  attended  the  efforts  made  to 
adjust  the  legal  relations  of  mental  disease.  ♦  *  *  Jt 
was  for  a  long  time  supposed  that  men,  however  insane,  if 
they  knew  an  act  to  be  wrong,  could  refrain  from  doing  it. 
But  whether  that  suspicion  is  correct  or  not  is  a  pure  question 
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of  fact;   in  other  words,  a  medical  supposition;    in   other 
words,  a  medical   theory.      Whether   it   originated    in   the 
medical  or  any  other  profession,  or  in  the  general  notions  of 
mankind,  is  immaterial.     ♦     *     *     The  knowledge   test  in 
all   its  forms   and   the   delusion   test  are  medical    theories 
introduced  in  an  immature  stage  of  science,  in  the  dim  light 
of  earlier  times,  and   subsequently,  upon   more   extensive 
observations  and  more  critical  examinations,  repudiated  by 
the  medical  profession.     But  legal  tribunals  have  claimed 
these  tests  as  immutable  principles  of  law,  and  have  fancied 
they  were  abundantly  vindicated  by  a  sweeping  denunciation 
of  medical  theories,  unconscious  that  this  aggressive  defence* 
was  an  irresistible  assault  on  their  own  position.     *      *     * 
In  this  manner  opinions  purely  medical  and  pathological  in 
their  character,  relating  entirely  to  questions  of  fact,  and  full 
of  errors,  as  medical  experts  now  testify,  passed  into  books 
of  law  and  acquired  the  force  of  judicial  decisions.    Defective 
medical  theories  usurped  the  position  of  common-law  prin- 
ciples.     ♦      ♦      *      Whether  the  old  or  the  new  medical 
theories  are  correct  is  a  question  of  fact  for  the  jury;  it  is 
not  the  business  of  the  court  to  know  whether  any  of  them 
are  correct.     The  law  does  not  change  with  every  change  of 
science,  nor  does  it  maintain  a  fantastic  consistency  by  adher- 
ing to  medical  mistakes  which  science  has  corrected.     The 
legal  principle,  however  much  it  may  formerly  have  been 
obscured  by  pathological  darkness  and  confusion,  is  that  a 
product  of   mental   disease  is  not   a  contract,  a  will,  or  a 
crime." 

In  conformity  with  this  view,  the  same  judge,  in  a  subse- 
quent case  (State  v.  Jones),  tried  in  October,  1870,  gave  the 
following  instructions  to  the  jury:  "If  the  defendant  killed 
his  wife  in  a  manner  that  would  be  criminal  and  unlawful  if 
the  defendant  were  sane,  the  verdict  should  be,  *  not  guilty, 
by  reason  of  insanity,'  if  the  killing  was  the  offspring  or  pro- 
duct of  mental  disease  in  the  defendant.  Neither  delusion, 
nor  knowledge  of  right  and  wrong,  nor  design  or  cunning 
in  the  planning  and  executing  the  killing,  and  escaping  or 
avoiding  detection,  nor  ability  to  recognize,  or  to  labor,  or 
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transact  business,  or  manage  affairs,  is,  as  a  matter  of  law,  a 
test  of  mental  disease;  but  all  symptoms   and  all  tests  of 
mental  disease  are  purely  matters  of  fact,  to  be  determined 
by  the  jury.     Whether  the  defendant  had  a  mental  disease, 
and  whether  the  killing  of  his  wife  was  the  product  of  such 
disease,  are  the  questions  of  fact  for  the  jury.     Insanity  is 
mental   disease — disease  of  the  mind.     An  act  produced  by 
mental  disease  is  not  a  crime.     If  the  defendant  has  a  men- 
tal disease,  which  irresistibly  impelled  him  to  kill  his  wife — 
if  the  killing  was  the  product  of  mental  disease  in  him — he  is 
not  guilty ;  he  is  innocent — ^as  innocent  as  if  the  act  had  been 
produced  by  involuntary  intoxication,  or  by  another  person 
using  his  hand  against  his  utmost  resistance.     Insanity  is 
not  innocence  unless  it  produced  the  killing  of  his  wife.     If 
the  defendant  had  an  insane  impulse  to  kill  his  wife,  and 
could    have   successfully   resisted    it,   he   was    responsible. 
Whether  any  insane  impulse  is  always  irresistible  is  a  ques- 
tion (y{  fact.     Whether,  in   this  case,  the  defendant  had  an 
insane  impulse  to  kill  his  wife,  and  whether  he  could  resist  it, 
are  questions  of  fact.     Whether  an  act  may  be  produced  by 
partial  insanity    when    no    connection    can    be   discovered 
between  the  act  and  the  disease,  is  a  question  of  fact."     The 
defendant   was   convicted,   and   appealed   to   the    supreme 
court,  where  the  instructions  of  Judge  Doe  to  the  jury  were 
affirmed.     Judge  Ladd,  in  an  able,  learned,  and  luminous 
opinion,  wherein  he  reviewed  all  the  leading  cases  of  Eng- 
land and  this  country,  repeated  the  doctrine  of  the  State  v. 
Pike.     This  case  is  decided  in  State  v.  Jones,  50  N.  H.  381, 
In  closing  his  opinion,  Judge  Ladd  says :     "  It  confirms  me 
in  the  belief  that  we  are  right,  or,  at  least,  have  taken  a  step 
in  the  right  direction,  to  know  that  the  view  embodied  in 
this  charge  meets  the  approval  of  men  who,  from  great  expe- 
rience in  the  treatment  of  the  insane,  as  well  as  careful  and 
long  study  of  the  phenomena  of  mental  disease,  are  infi- 
nitely better  qualified  to  judge  in  the  matter  than  any  court 
or  lawyer  can  be." 

Against  the  course  of  these  judges,  so  strongly  in  harmony 
as  it  is  with  the  established  principles  of  law,  it  would  be 
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difficult  to  offer  a  satisfactory  objection.     However  necessar)" 
the  present  practice  may  have  been  in  former  times,  when 
juries  were  ignorant  of  the  little  that  was  known  respecting 
insanity,  and  were  obliged  to  rely  on  the  courts  for  informa- 
tion, that  necessity  is  now  fully  obviated  by  the  service  of 
counsel  and  the  testimony  of  experts.     The  doctrine  estab- 
lished in  these  cases,  on  this  important  subject,  is  not  one 
likely  to  result  in  the  escape  of  malefactors  from  punishment, 
or  afford  encouragment  to  a  fictitious  defence  of  insanity. 
It  does  not  furnish  any  easy  test  of  disposing  of  these  cases, 
but  requires  that  the  whole  matter  in  each  case  shall  be  fully 
investigated,  and  then  decided  upon  its  merits.     The  question 
to  be  decided  in  each  case  is:  Was  the  criminal  act  the  off- 
spring of  disease  ?  not  whether  the  accused  knew  right  from 
wrong.      This   way   of  putting   the   question   obviates   the 
objection  suggested  by  the  principle  that  insanity,  of  what- 
ever form  or  degree,  does  not  absolve  from  the  usual  conse- 
quences  of  crime;   because   it  will  be  observed   that   the 
prisoner  is  acquitted,  not  for  the  reason  that  he  is  insane, 
but  that  the  criminal  act  is  the  offspring  of  disease.     We 
believe  that  the  doctrine  adopted  in  these  cases  is  the  true 
one.     We  have  faith  it  will  prevail,  because  it  is  true ;  and 
that  in  a  few  years  the  old,  changing,  untrue,  unreliable,  and 
unscientific  tests  of  right  and  wrong  will  go  the  way  of  the 
"  wild  beast "  test  once  so  confidently  relied  on. 

We  had  intended  to  notice  an  iirticle  in  the  last  American 
Law  Review,  entitled,  "  Insanity  as  a  Defence  in  Criminal 
Cases,"  wherein,  taking  the  position  Xh^t  punishability  is  the 
sole  question  in  a  criminal  case,  the  writer  comes  to  the  con- 
clusion that  the  rules  established  by  the  English  judges,  in 
their  answers  to  the  House  of  Lords,  are  the  best  possible 
for  the  practical  administration  of  criminal  law.  From  what 
has  preceded  it  will  be  seen  that  we  differ  entirely  from  that 
conclusion.  But  this  paper  has  already  grown  so  lengthy 
that  there  is  no  room  for  further  comment. 

J.  G.  Lodge. 
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VL    BOOK  REVIEWS. 

COMMEKTARIES   ON   THE    LIBERTY   OF   THE  SUBJECT,  AND  THE  LaWS 

OF  England  Relating  to  the  Security  of  the  Person.     By 
]am£s  Patterson,  Esq.,  M.  A.,  Barrister  at  Law;    sometirae 
Commissioner  of  English  and  Irish  Fisheries,  etc.     In  two  vol- 
umes.    London:  Macmillan  &  Co.     1877. 
If  these  two  volumes  do  not  command  an  extensive  sale,  then 
there  will  be  serious  reason  to  apprehend  that  the  members  of  the 
legal  profession,  in  England  and  in  this  country,  have  lost  all  taste 
for  noyelty,  and  that  they  no  longer  have  any  speculation  in  their 
eyes.    It  having  been  rumored,  some  time  ago,  that  the  author  was 
engaged  in  writing  a  commentary  on  the  laws  of  England,  intended 
to  supersede  the  commentaries  of  Blackstone,  we  supposed  that 
the  present  book  was  a  light  pinnace  sent  out  to  announce  the 
coming  of  the  heavier  and  statelier  vessel ;  but  on  reading  the  book 
we  find  that  these  two  volumes  are  the  first  instalments  of  the  all- 
embracing  commentaries  on  the  laws  of  England.     So  much  the 
better.     Here  we  are  in  medias  res^  and  we  may  fall  to  at  once, 
without  spending  any  of  our  time  in  idle  dalliance,  with  the  satis- 
faction of  knowing  that  we  shall  have  food  enough  to  appease  any 
oriinary  appetite. 

It  will  not  do,  however,  to  begin  to  read  the  book  anywhere  but 
at  the  beginning.  Those  readers  whose  habit  is  to  begin  to  read  a 
book  just  where  they  happen  to  open  it — reading  a  little  somewhere 
about  the  middle,  then  the  conclusion,  then  the  beginning,  and  so 
on,  in  defiance  of  the  implied  wishes  of  the  author — will  find  here 
that  their  usual  plan  of  reading,  however  seriously  considered  and 
maturely  adopted,  is  not  at  all  applicable  in  the  present  instance. 
The  ancient  chancery  pleaders,  whose  profound  wisdom  and 
sagacity — perhaps  we  should  call  it  rich  and  varied  culture  in  these 
days — ^were  only  equalled  by  their  unparalleled  candor,  resplendent 
and  overflowing  in  every  word  and  act,  had  thought  out  a  scheme 
that  was  admirably  adapted  for  the  purpose  of  heading  off  the 
desultory  class  of  readers  to  which  reference  has  been  made.    They 
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made  it  a  rule  never  to  insert  a  full  stop  in  any  of  their  pleadings, 
so  that  whoever  should  read  any  part  of  a  pleading  would  be  com- 
pelled to  read  all  of  it;  a  device  which  may  justly  be  regarded  as 
one  of  the  brightest  triumphs  of  human  genius. 

Our  author  has  not  adopted  the  plan  of  the  chancery  pleaders, 
which,  being  thought,  perhaps,  to  be  too  cunning  for  the  common 
measure  of  intelligence  allotted  to  the  sons  of  men,  may  have  con- 
tributed to  the  recent  and  complete  overthrow  of  the  chancery  sjts- 
tem  in  England.     So  far  from  following  these  pleaders  is  he,  that 
this  author  is  by  no  means  deficient  in  full  stops ;  but  we  might 
very  reasonably  object  to  his  constant  use  of  dashes  in  place  of 
commas — those  dashes  which  Mr.  Hare  has  referred  to  as  '*  notes 
of  admiration  laid  prostrate" — a  style  of  punctuation — we  think — 
exceedingly  graceful  in  some  kinds  of  writing — such — for  instance 
— as  magazine  poetry — intended  to  gently  move — ^but  not  deeply 
distress — the  passions  of  the  human  heart ;  but  we  doubt  whether 
they  should  constantly  be   introduced  into  a  law  book,  though 
they  might  possibly  be  profitably  used  to  show  where  a  qualifying 
principle  comes  in,  and  thus  to  serve  as  a  timely  notice  to  the 
advocate  as  to  the  place  where  he  should  stop  reading  to  the  court. 
But  it  is  by  the  mere  arrangement  of  his  matter  that  our  author 
leads  captive  the  capricious  will  of  the  random  reader.     As  the  last 
chapter  in  the  last  volume  relates  exclusively  to  the  burial  of  the 
dead  and  the  rights  and  duties  of  sepulture,  one  who  had  not  read 
the  previous  chapters  would  be  at  a  loss  to  know  what  this  has  to 
do  with  the  laws  regarding  the  liberty  of  the  subject.     We  believe, 
indeed,  that  the  grave  has  sometimes  been  mentioned  as  a  prison, 
but  it  is  one  from  which  no  inmate  can  be  extricated  by  any  writ 
known  to  the  law.    The  King  of  Terrors  may  be  supposed  to  laugh 
at  the  Habeas  Corpus  Act,  and  he  seems  to  have  had  no  particular 
respect  for  Lord  Shaftesbury,  its  author.     But  we  shall  not  deny 
that  a  chapter  on  death  may  form  a  fit  conclusion  to  almost  any 
book ;  as  to  any  matter  of  arrangement,  it  would  seem  to  come  in 
much  better  at  the  end  than  at  the  beginning.     From  Westminster 
Hall  it  is  but  a  stone's  throw  to  Westminster  Abbey,  in  which  gor- 
geous dust-bin  we  may  suppose  our  author  to  have  walked  an  hour 
— filled  with  the  sad  reflections  of  Addison  on  a  like  occasion — 
when  his  book  was  nearly  done.     We  shall   not  controvert  the 
utility  of  a  timely  sadness.     A  great.  English  philosopher  remarked 
that  he  liked  to  read  Virgil's  -^neid  before  going  to  bed,  as  it  left 
.  his  mind  in  that  pleasing  state  of  melancholy  which  best  disposed 
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him  to  sleep.  It  seems  to  be  a  pity  that  this  species  of  sadness  is 
so  little  within  the  reach  of  the  common  people.  The  recollection 
of  unpaid  grocers'  bills  seems  to  have  a  different  effect.  But  as  a 
pleasing  state  of  melancholy  can  only  be  produced  in  different 
minds  by  different  methods,  it  is  doubtless  well  that  various  expe- 
dients shall  be  resorted  to,  so  that  every  man  may  find  something 
to  fit  his  case. 

Having  gone  through  the  work  with  unusual  pleasure  and  a  good 
deal  of  profit,  and  having  seen  that  at  last  we  are  to  become  but 
^^  a  little  heap  of  dust/'  part  of  death's  estate  in  fee  simple,  we 
shall  now  return  to  the  introduction,  containing  i86  pages,  which 
forms  an  imposing  vestibule  for  the  whole  fabric  of  jurisprudence. 
^e  should  willingly  linger  with  the  author  while  he  treats  of  the 
origin  and  formation  of  laws  in  general,  if  space  would  permit ;  but 
we  are  somewhat  under  the  impression,  too,  that  not  very  much  can 
be  got  out  of  that  subject.  When  the  old  Gothe,  who  was  familiar 
with  the  writings  of  Bentham  and  Kant — indeed  with  everything, 
from  the  oldest  fragments  of  ancient  literature  to  the  last  thin  vol- 
ume of  Servian  poetry,  or  the  last  English  review — ^was  asked  by 
Eckermann  whence  proceeded  law  and  morals,  he  answered,  ''  From 
-God,  like  everything  else,"  implying  that  nothing  more  was  known 
on  the  subject.  We  do  not  know  that  any  better  answer  has  been 
given.  One  vital  point,  however,  we  niay  examine,  with  such 
brevity  as  our  limited  space  may  require. 

The  author's  proposed  arrangement  of  the  law,  which  is  altogether 
novel,  and  is  peculiarly  his  own,  must  find  its  justification,  if  it  is 
to  be  justified  at  all,  in  his  fundamental  conception  of  what  the 
law  is.  Every  one  knows  what  the  word  "  law  "  means ;  but  when 
it  comes  to  telling  what  it  means,  a  real  difficulty  sets  in.  It  is  a 
very  old  saying  that  definitions  are  perilous.  In  order  to  meet  the 
apprehended  trouble,  the  author  gives  a  great  many  definitions 
prepared  by  authors  both  ancient  and  modern,  curiously  enough 
omitting,  however,  that  of  Montesquieu.  Many  of  these  are  no 
definitions  at  all,  but  only  general  eulogies — such,  for  example,  as 
that  of  Hooker,  which  our  author  particularly  marks  for  its  elo- 
quence: **Law  has  its  seat  in  the  bosom  of  God;  has  a  voice 
which  is  the  harmony  of  the  world  ;  the  least  feel  her  care,  and  the 
greatest  are  not  exempt  from  her  power ;  and  angels  and  men  and 
creatures  admire  her  as  the  mother  of  their  peace  and  joy.  *.' 

Whether  eloquence  is  anywise  dependent  on  truth  or  coherence 
has  not,  perhaps,  been  quite  fully  settled.     It  would  probably  not  be 
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safe  to  push  that  enquiry  very  far.  Perhaps  a  better  man  than 
Hooker  never  lived ;  and  he  was  possessed  of  very  remarkable 
ability.  There  is  a  strange  pathos  in  his  memory,  growing  out  of 
the  fact  that  he  was  the  worst  hen-pecked  husband  of  whom  history 
has  made  any  mention,  Socrates  himself  not  excepted.  But  in  the 
instance  in  question  his  accuracy  may  well  be  doubted.  Admitting 
that  he  might  know  what  the  angels  think  of  law,  his  opinion  as  to 
what  the  lower  animals  think  of  it  is,  it  must  be  conceded,  of  no 
great  value.  That  the  law  is  invariably  the  mother  of  peace  and  joy 
is  a  proposition  which  must  also  be  held  over  for  discussion.  The 
writer  would  not  have  read  far  in  the  laws  of  nature  before  reaching 
the  sad  chapters  of  sin,  suffering,  bereavement,  and  death.  Human 
laws  have  sometimes  produced  great  good,  but  they  have  also  often 
produced  great  evil.  The  overworked  dray-horse,  if  capable  of 
reasoning  on  the  subject,  would  probably,  so  far  from  finding  in  the 
law  the  mother  of  his  peace  and  joy,  have  a  very  poor  opinion  of 
laws  in  general.  But  this  was  that  optimism  that  was  afterwards 
made  fashionable  by  Pope's  Essay  on  Man,  that  finally  made  the 
cheap  staple  of  English  philosophy  in  the  eighteenth  century,  as 
prevailing  then,  as  the  philosophy  of  evolution  is  now;  which 
wove  its  soft  enchantments  in  the  mind  of  Blackstone ;  which  held 
its  ground  against  argument,  reason,  and  common  sense;  but  which 
at  last  disappeared  before  the  irony  of  Candide,  never  having  the 
heart  to  even  attempt  a  reply. 

In  order  to  make  it  appear  that  the  law  is  the  best  of  all  possible 
good  things,  Blackstone  marred  his  definition  by  adding  to  it 
the  phrase,  ''  commanding  what  is  right  and  prohibiting  what  is 
wrong.''  He  must  have  well  known  that  municipal  law  has  often 
commanded  what  was  wrong  and  has  prohibited  what  was  right* 
Kent  wisely  left  off  this  superfluity,  which  could  form  no  part  of  a 
definition  proper — ^which  was  only  a  flourish  borrowed  from  Cicero, 
who  applied  it  to  the  will  of  the  sovereign  Jupiter,  it  being  appli* 
cable  enough  to  the  will  of  the  Jupiter  of  the  philosophers,  but  as 
little  applicable  to  the  fallible  will  of  man  as  to  that  of  the  Jupiter 
of  the  poets. 

Our  author  objects  to  the  definition  of  Blackstone  on  another 
ground.  He  says  that  the  law  does  not  prescribe  a  "  rule  of  civil 
conduct "  at  all.  **  The  law,"  he  says,  "  cares,  indeed,  very  little 
as  to  the  course  of  any  man's  conduct ;  it  neither  undertakes  to 
teach  him,  nor  does  it  profess  to  know  what  his  course  of  conduct 
is  or  ought  to  be.     It  prescribes  nothing  positive  at  all  in  the  prin- 
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cipal  heads ;  what  it  says  is  only  negative.  It  does  not  command  ; 
it  only  prohibits.  It  gives  no  positive  directions,  either  of  morality, 
religion,  justice,  or  good  feeling.  It  merely  restrains  the  actions  of 
individuals  in  a  few  out  of  the  variety  of  his  occupations,  and 
points  out  a  formal  mode  of  carrying  out  a  few  others." 

To  a  plain  man  this  must  appear  as  wholly  hypercritical.  Many 
of  the  commands  of  the  law  are  affirmative — such  as  commands  to 
pay  taxes,  to  serve  in  the  public  defence,  and  so  on.  But  a  prohi- 
bition is  also  a  command — s^  command  to  abstain  from  something. 
The  Mosaic  decalogue  is  made  up  of  negative  commands  or  prohi- 
bitions, yet  these  prohibitions  are  properly  called  the  ten  com- 
mandments. Our  author  cannot  maintain  his  proposition  without 
overthrowing  all  the  usages  of  speech. 

We  also  think  that  the  law  forbidding  murder  is  a  rule  of  civil 
conduct,  applicable  to  a  particular  duty.  True,  no  law,  no  code  of 
morals,  ever  attempted  to  provide  a  system  of  rules  which  should 
govern  every  possible  or  probable  action  in  life;  but  a  definite 
command  as  to  a  class  of  actions  is  none  the  less  a  rule,  as  far  as  it 
goes.  According  to  our  author,  a  rule  of  conduct  cannot  exist, 
since  it  cannot  comprehend  every  possible  case.  Yet,  the  father 
prescribes  rules  for  his  children  ;  the  supreme  power  does  the  same 
for  its  citizens.  If  these  are  not  rules  of  conduct,  then  there  are  no 
rules  of  conduct,  and  there  never  will  be  any  rules  of  that  kind. 

Our  author  then  propounds  his  own  definition.  "Law,'*  he  says, 
**  is  the  sum  of  the  varied  restrictions  on  the  actions  of  each  indi- 
vidual, which  the  supreme  power  of  the  state  enforces  in  order 
that  all  its  members  may  follow  their  occupations  with  greater  secu- 
rity." This  definition  will  not,  we  fear,  meet  with  universal  favor. 
By  "  actions"  we  understand  the  author,  of  course,  to  include  words 
as  well.  We  have  already  said  that  the  law  is  not  wholly  made  up 
of  restrictions ;  nor  do  we  think  that  the  existence  of  the  law 
depends  on  the  rigor  of  its  enforcement,  that  having  reference  to 
its  efficiency.  If  the  queen  should  pardon  every  murderer  that 
might  be  convicted,  the  statute  against  murder  would  still  be  a  law. 
The  phrase,  **  in  order  that  all  its  members  may  follow  their  occu- 
pations with  greater  security,"  is  a  superfluity  that  exceeds  the  super- 
fluity of  Blacks! one.  The  motive — sometimes  good,  sometimes  bad, 
and  often  unknownr— with  which  a  law  is  made  has  nothing  to  do 
with  the  definition  of  the  word  "  law."  The  author  might  as  well 
include  a  description  of  the  Parliament  Houses  on  the  Thames. 
It  isdiffiucult  to  sec  in  what  sense  the  word   "occupations"  is 
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used ;  generally  it  refers  to  one's  chief  business  or  pursuit  in  life. 
But  our  author  tells  us  that  the  Sunday  laws  were  made  in  order  to 
protect  men  in  their  "occupations,"  because  it  is  the  "occupa- 
tion" of  many  persons  to  keep  Sunday.  Perhaps  there  is  not  a 
man  in  the  world  who  would  say  that  his  occupation  was  keeping 
Sunday..  We  fear  that  the  author  has  never  mastered  the  distinc- 
tion between  vocations  and  avocations.  A  man  can  hardly  be  said 
to  have  any  occupation  if  his  time  is  wholly  unoccupied.  There 
are  drones  in  society,  small  children,  and  children  unborn,  who 
are  all  under  the  protection  of  the  law,  not  on  account  of  their 
"occupations,"  but  on  account  of  themselves.  It  is  the  singular 
infelicity  of  this  definition  that  no  part  of  it  is  good.  A  Jewish 
law  requiring  a  man  to  marry  his  deceased  brother's  widow  is  a 
positive  and  affirmative  command ;  an  English  law  forbidding  a 
man  to  marry  his  deceased  wife's  sister  is  a  restriction ;  but  this 
restriction  can  hardly  be  supposed  to  have  been  made  in  order 
that  the  members  of  the  state  "  may  follow  their  occupations  with 
greater  security,"  unless  we  concede  that  the  not  marrying  of  a 
deceased  wife's  sister  is  to  be  looked  upon  as  an  occupation. 

On  this  faulty  foundation  the  author  proposes  to  arrange  all  the 
law  under  the  following  heads : 

/.  Substantive  Law, — i.  Security  of  the  Person.  2.  Security 
of  Property.  3.  Security  of  Marriage.  4.  Security  of  Public 
Worship.  5.  Security  of  Thought,  Speech,  and  Character.  6- 
Security  of  Contracts  and  Business.     7.  Security  of  Foreigners. 

//.  Administrative  Law, — 8.  The  Judicature.  9.  The  Legis- 
lature. 10.  The  Executive  Government  (including  local  self-gov- 
ernment). 

The  author  calls  this  a  "simple  tabulated  form."  When  Mr. 
Titmouse  first  read  to  the  young  lady  of  his  heart  that  admirable 
production  of  his  muse,  which  still  helps  to  keep  his  memory  fresh 
and  green,  beginning  with  the  exquisite  lines, 

"Tittlebat  Titmouse  is  my  name, 
And  England  is  my  nation/* 

the  young  lady  expressed  it  as  her  opinion  that  it  was  "  beautiful, 
beautiful  in  its  own  simplicity."  We  confess  to  a  secret  apprehen- 
sion that  an  arrangement  that  takes  no  note  of  the  distinction 
between  civil  and  criminal  law  may  be  found  to  be  more  simple 
than  convenient  or  acceptable.  The  criminal  lawyer  who  has  to 
look  up  a  maxim  in  his  favorite  department  of  the  law,  and  who 
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£nds  it  buried  away  between  something  relating  to  the  doctrine  of 
cy  pres  and  something  relating  to  incorporeal  hereditaments,  may 
fairly  be  expected  to  express  his  disapprobation  with  such  mild 
expletives  as  are  not  inconsistent  with  the  benignity  of  his  charac- 
ter and  the  unvaried  sweetness  and  serenity  of  his  temper. 

But,  aside  from  the  novelty  of  the  arrangement,  the  book  is  very 
well  and  ably  written.  The  learning  of  the  author  is  undoubted, 
his  style  is  unusually  agreeable,  and  his  citations  are  very  full.  He 
makes  frequent  references  to  the  laws  of  other  countries.  Some  of 
them  make  it  appear  doubtful  whether  our  own  laws  are  best  adapted 
to  the  means  which  they  seek  to  attain.  Thus,  our  collection  laws 
are  equally  complex  and  inefficient ;  but  our  author  tells  us  that, 
in  Corea,  if  a  man  does  not  pay  he  is  beaten  on  the  shins  until 
he  finds  the  means  to  pay,  so  that  nobody  ever  loses  any  money. 
Corea  is  a  far  older  nation  than  ours.  Doubtless  our  wisdom,  too, 
will  increase  with  increasing  centuries.  Here,  however,  is  a  reform 
which  we  might  introduce  at  once.  But  that  is  a  matter  which  we 
must  submit  for  the  judgment  of  the  American  statesman,  who, 
though  he  is  always  going  about  doing  good,  may  possibly  find  time 
to  think  of  these  things.  U.  M.  R. 

Reports  of  Life  and  Accident  Insurance  Cases  Determined 
IN  THE  Courts  of  America,  England,  Scotland,  and  Canada, 
down  to  September,  1876.  By  Melville  M.  Bigelow.  New 
York:  Published  by  Hurd  &  Houghton.  Cambridge:  The 
Riverside  Press.     1877. 

The  early  appearance  of  this  v61ume,  the  fifth  in  the  series,  within 
six  years  from  the  appearance  of  the  first,  furnishes  a  new  evidence 
of  the.  growth  of  that  side  of  the  business  of  life  insurance  which 
has  to  be  transacted  in  the  courts.  Is  there  some  reason,  inherent 
in  the  scheme  of  insurance  on  human  lives,  which  leads  those  who 
invest  in  the  scheme  into  undue  and  excessive  litigation?  Or  is  it 
the  fact  that  life  insurance  affords  so  many  controversies  for  the 
courts  simply  because  it  is  an  institution  of  such  enormous  propor- 
tions and  has  had  so  rapid  growth  ?  These  are  questions  for  social 
scientists  and  political  economists.  The  lawyer,  as  such,  may  not 
care  to  become  involved  in  them.  But  even  he  may  well  cast  his 
glance  backwards  to  see  what  changes  have  taken  place  in  the 
kind  and  character  of  the  controverted  questions  that  grew  out  of 
the  system,  and  what  have  been  the  influences  of  jurisprudence  and 
life  insurance  each  upon  the  other.     Mr.  Bigelow's  new  volume 
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furnishes  the  occasion,  if  not  the  suggestion  also,  of  such  a  retro- 
spective review  of  the  law  relating  to  life  insurance. 

The  peculiar  plan  upon  which  this  series  of  special  reports  is  con- 
structed, viz.,  of  grouping  them  together  by  states  for  limited  periods 
of  time,  does  not  furnish  the  best  means  for  such  an  investigation. 
If  the  reporter  had  commenced  his  labors  by  reporting  first  the 
earlier  English  decisions,  and  had  continued  his  reports  by  succes- 
sive chronological  periods,  each  volume  being  complete  to  a  cer- 
tain date,  we  might  then  have  traced  continuously  the  changes  and 
mutations  in  the  doctrines  advanced,  and  the  regular  growth  and 
progress  of  this  branch  of  the  law.  Mr.  Bigelow's  cases  are  too* 
much  scattered,  chronologically,  for  this  study.  But  we  may  gain 
something  of  our  quest  by  comparing  the  first  volume  with  the- 
later  ones.  We  may  learn  to  some  extent  what  rules  of  law  are 
settled,  and  what  new  principles,  if  any,  are  introduced » 

First  of  all,  the  legality  of  the  business  has  become  unquestioned  ;. 
so  that  it  can  no  longer  be  necessary  to  decide  judicially,  as  in 
Lord  V.  Dall,  i  Big.  154,  that  the  contract  of  life  insurance  is  legal. 
But  the  question  of  insurable  interest,  which  arose  in  the  same- 
early  case,  still  remains  an  interesting  and  somewhat  unsettled  ques* 
tion.  That  there  must  be  an  interest  of  some  kind  in  the  insured 
life  was  settled  in  several  cases  in  the  reporter's  first  volume,  and 
has  not  yet  become  unsettled.  We  find  nothing  in  the  present  vol- 
ume on  any  branch  of  this  question,  though  some  late  cases  not 
here  printed  treat  of  it. 

The  weight  of  authority  seems  to  be  in  favor  of  the  rule  that^ 
outside  the  relation  of  husband  and  wife,  there  must  be,  as  among 
relatives  by  consanguinity,  a  '' well-founded  expectation  of  advan- 
tage to  be  derived  from  the  continuance  of  the  insured  life,"  thus 
putting  even  relationship  upon  the  footing  of  all  other  pecuniary 
interests.  One  case  in  Mr.  Bigelow's  fourth  volume  held  that  the 
assignee  of  a  life  policy  must  be  one  who  has  also  an  insurable 
interest  in  the  life ;  a  doctrine  which  had  before  received  the  assent 
of  several  courts,  but  was  met  by  others  with  dissent. 

The  case  of  Summers  v.  U.  S.  Ins.  Co.,  i  Big,  131,  is  noticeable 
as  one  which  is  little  likely  to  be  paralleled  in  any  subsequent  vol- 
ume, being  a  case  of  an  insurance  upon  the  life  of  a  slave  by  his 
owner. 

On  certain  trite  subjects  the  present  volume  discloses  the  usual 
number  of  decisions.  Under  the  head  of  Insurance  Agents  the 
doctrine  remains  as  settled  in  the  case  of  Wilkinson,  3  Big.  8zo^ 
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that  parties  dealing  with  such  agents  may  presume  that  they  have 
the  right  to  do  all  acts  within  the  scope  of  their  apparent  employ- 
ment, as,  for  instance,  to  waive  any  of  the  ordinary  conditions  of 
the  policies  (see  Mississippi  Valley  Life  Ins:  Co.  v.  Neyland,  5 
Big.  152),  and  that,  in  the  absence  of  collusion,  the  insurers  are 
lx>und  by  the  answers  of  the  applicant  to  their  questions,  written 
by  their  agent.     See  Flynn  v.  Life  Ass.  Soc,  5  Big.  409. 

The  prolific  themes  of  Misrepresentations  and  Warranties  are  still 
•quite  largely  the  subject  of  a  controversy,  into  the  details  of  which 
it  would  be  unprofitable  here  to  examine  closely.  It  may  be  noted, 
however,  that  upon  the  subject  of  warranties  the  Supreme  Court  of 
the  United  States  has  spoken  with  no  uncertain  voice  in  the  cases 
of  Jeffries  and  France  (5  Big.  572,  587),  holding  that  the  materi- 
ality of  such  warranties  in  life  insurance  is  itself  wholly  immaterial ; 
whatever  the  insured  party  has  warranted  as  true  must  be  so  liter- 
ally. Whether  these  decisions  will  control  the  contrary  opinions 
heretofore  held  by  several  state  courts,  we  may  wait  to  see,  though 
with  doubts. 

Under  the  subject  of  Death  in  Violation  of  Law  we  observe  a 
paucity  of  cases,  from  which  we  infer,  not  that  there  are  fewer  cases, 
but  that  those  arising  under  this  head  are  generally  classed  under 
more  particular  subdivisions,  such  as  suicide,  as  to  which  the  poli- 
cies now  make  special  reference.  But  the  changes  noticeable  under 
this  particular  title  are  important.  The  controversy  over  the 
question  whether  the  clause  excluding  from  the  policy  **  death  by 
suicide"  or  '*  death  by  his  own  hand  "  meant  suicide  resulting  from 
irresistible  insanity  was  closed  by  the  decision  of  the  United 
States  Supreme  Court  in  the  negative,  in  Life  Ins.  Co.  v.  Terry, 
3  Big.  819.  But  insurers  at  once  elected  to  exclude  even  that  class 
of  cases  from  their  policies  by  the  use  of  the  words  of  further 
limitation,  **  sane  or  insane/'  Their  right  to  interpose  such  a  limi- 
tation has  been  sustained  in  Chapman  v.  Republic  Life  Ins.  Co., 
reported  in  5  Big.  no,  following  Pierce  v.  Travelers'  Ins.  Co.,  4 
Big.  498,  and  Synder  v.  Mutual  Life  Ins.  Co.,  4  Big.  424.  The 
^me  conclusion  has  been  reached  by  the  Supreme  Court  of  the 
United  States  (not  announced  in  time  for  our  reporter's  fifth  vol- 
ume) in  the  case  of  Bigelow  v.  Berkshire  Life  Ins.  Co.,  4  C.  L. 

J-53- 

The  fertile  subject  of  Premiums,  their  payment,  and  how  and 
when  paid,  including  also  forfeiture  for  non-payment,  present?,  as 
usual,  a  large  number  of  cases.     The  rule  requiring  punctual  pay- 
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ment  on  the  anniversary  of  the  policy,  in  order  to  keep  it  alive ^ 
still  retains  the  support  of  some  of  the  courts.  Russum  v.  St.  Louis 
Mutual  Life  Ins.  Co.,  5. Big.  243 ;  Yerger  v.  St.  Louis  Mutual  Life 
Ins.  Co.,  5  Big.  248.  The  tendency  to  give  relief  against  the 
forfeiture  resulting  from  non-payment,  in  cases  of  great  hardship, 
on  equitable  grounds,  as  in  St.  Louis  Life  Ins.  Co.  v.  Grigsby,  4 
Big.  633,  seems  to  be  now  met  and  counteracted  by  such  cases 
as  Anderson  v.  St.  Louis  Life  Ins.  Co.,  5  Big.  527,  and  Frazer 
v.  St.  Louis  Life  Ins.  Co.,  in  the  United  States  circuit  court  for 
middle  district  Tennessee  (Emmons,  J.),  not  reported  by  Mr. 
Bigelow.  But  days  of  grace  on  the  payment  of  premium  have 
been  allowed  to  the  insured  by  the  court,  so  as  to  save  the  for- 
feiture, where  the  practice  of  the  company  to  allow  the  same  in 
prior  instances  was  proved.  Garber  v.  Globe  Life  Ins.  Co.,  5  Big^ 
221.  And  in  several  cases  the  courts  have  apparently  gone  far  in 
relieving  from  attempted  forfeitures ;  more  especially  in  th*e  class 
of  cases  scheduled  under  the  new  title,  **  Ten-Year  Plan  of  Insur- 
ance.** These  cases  seem  generally  to  involve  the  feature  of  a 
forfeiture  for  failure  to  pay  interest  on  the  notes  given  for  premium ; 
which  forfeiture  the  courts  are  inclined  to  refuse  to  sanction,  so  far,, 
certainly,  as  to  save  to  the  insured  his  paid-up  policy  for  the  pro- 
portionate amount  of  payment  he  has  made.  Ohde  v.  Northwestern 
Mutual  Life  Ins.  Co.,  5  Big.  145 ;  Hull  v.  Northwestern  Mutual 
Life  Ins.  Co.,  5  Big.  558;  Little  v.  Northwestern  Mutual  Life  Ins. 
Co.,  5  Big.  137.  But  it  should  be  observed  that  in  these  cases 
there  were  somewhat  obscure  and  contradictory  clauses  of  the 
policy,  which  influenced  the  courts  in  deciding  against  the  insurer^ 
whose  language  they  were. 

With  the  introduction  into  the  reported  cases  of  the  new  feature 
of  life  insurance  described  by  the  phrase,  "  Ten-Year  Plan  of  Insur- 
ance," we  meet  also  the  title  of  "  Non-forfeiting  Policy."  We  had 
heard,  in  2  Bigelow,  of  English  "Indisputable  Policies,"  and  of  a 
case  in  which  the  insurer  was  the  "  London  Indisputable  Life  Policy 
Co.**  In  the  United  States  the  same  style  of  catchpenny  adver- 
tisement seems  to  have  taken  the  title  of  "Non-forfeiting  Policy,'* 
but  to  have  been  received  with  indifferent  favor  by  the  courts. 
True,  in  Warden  v.  Guardian  Life  Ins.  Co.,  5  Big.  360,  such  a 
label  on  a  policy  was  held  of  some  use  in  a  case  where  the  policy 
allowed  thirty-five  days  after  the  anniversary  for  payment  of  the 
premium,  as  showing  that  no  forfeiture  should  be  declared  for  non- 
payment within  such  thirty-five  days ;  but  this  was  little  more  thaa 
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an  allowance  of  "  days  of  grace/'  But  in  Gates  v.  Home  Life 
Ins.  Co.,  5  Big.  467,  a  label  of  "  non-forfeiting"  on  the  policy 
was  held  of  no  account  at  all  as  against  its  express  provision  that 
it  should  be  null  and  void  if  the  premiums  were  not  promptly  paid 
on  the  day  fixed. 

The  subject  of  amalgamation  of  life  insurance  companies  is  one 
of  the  new 'ones  demanding  judicial  attention  in  Mr.  Bigelow's 
latest  volume ;  but  he  reports  only  English  decisions,  and  these  all 
hold  the  policy-holders  bound  by  the  proceedings  for  consolidation. 
Recent  events  in  the  history  of  life  insurance  in  this  country  have 
resulted  in  a  very  general  amalgamation  of  companies,  whose  pro- 
ceedings are  already  demanding  attention  in  the  courts,  and  taxing 
the  skill  and  acumen  of  the  judges ;  and  we  think  their  decisions 
have  tended  to  limit  considerably  the  scope  and  extent  of  amalga- 
mation as  heretofore  practised,  so  far  as  concerns  the  rights  of 
policy*holdcrs.  But  none  of  the  American  cases  have  yet  enlisted 
Mr.  Bigelow's  attention. 

Our  conclusion,  from  the  meagre  investigation  we  have  been  able 
to  make,  is  that  most  of  the  changes  apparent  in  the  character  of 
the  questions  presented  for  adjudication  arise  from  the  varying 
practices  of  the  insurance  companies,  stimulative  of  their  business, 
daring  the  late  period  of  hot-house  growth ;  while  some  others 
result  from  the  efforts  of  insurers  to  avoid  the  consequences  of 
adverse  decisions  by  the  courts.  As  a  general  rule,  we  think,  the 
courts  are  inclined  to  uphold  the  terms  of  the  life  insurance  con- 
tract in  all  respects,  save  those  in  which  it  may  trench  upon  or 
violate  any*  of  the  old  and  well-established  rules  of  our  Anglo- 
Saxon  jurisprudence,  and  these  we  find  the  most  conservative 
courts  still  anxious  to  maintain.  Any  device  of  the  insurer  by 
which  he  may  seek  to  overturn  established  principles — as,  for 
instance,  this,  that  no  person  can  be  the  agent,  at  the  same  time,  of 
two  different  parties  in  and  about  a  contract  or  negotiation  where 
their  interests  are  adverse  to  each  other — will  always  be  brought  to 
naught  in  the  judicial  tribunals.  But  the  great  majority  of  the 
conflicts  of  opinion  among  the  courts  arise  in  that  broad  middle 
ground  where  it  is  hard  to  determine  just  how  the  old  and  familiar 
principle  of  law  shall  be  applied  to  the  new  case ;  and  the  different 
results  attained  are  almost  as  various  as  are  the  different  judicial 
minds  of  our  thirty-eight  state  appellate  courts.  It  is  not  likely  that 
these  conflicts  of  opinion  can  be  terminated  by  a  meeting  of  minds 
upon  any  common  ground,  unless  the  coming  American  statesmen 

Digitized  by  VjjOOQIC 


480  Abbott's  united  states  practice. 

will  agree  to  give  us  such  a  national  or  federal  system  of  regulation 
of  insurance  matters  as  will  vest  in  the  United  States  courts  ple- 
nary jurisdiction  over  all  insurance  litigations.  In  such  a  case  we 
might  hope  to  see  an  orderly  and  intelligible  fabric  of  jurispru- 
dence evolved  out  of  the  present  chaotic  law  of  life  insurance. 

P. 

Treatise  on  the  United  States  Courts  and  Their  Practice. 

By  Benjamin  Vaughan  Abbott.     Third   Edition.     Rewritten 

and  Corrected  Conformably  to  the  Revised  Statutes  and  Recent 

Decisions.      Vol.    I.    Enactments,    Organization,   Jurisdiction. 

Vol.  II.  Original  Suits,  Review,  Forms.     New  York :     Ward  Sc 

Peloubet.     1877. 

The  separate  appearance  of  the  first  volume  of  this  new  edition 
of  Mr.  Abbott's  Treatise  was  noticed  in  our  last  issue.  The  com- 
pleted work  is  now  at  the  service  of  the  profession.  We  find  it 
very  considerably  rewritten  and  rearranged.  Mr.  Abbott's  expe- 
rience as  digester,  annotator,  and  codifier  of  federal  decisions  and 
statutes  has  admirably  fitted  him  for  the  preparation  of  this  trea- 
tise. We  fear,  however,  that  in  the  press  of  professional  labors  he 
has  not  made  the  most  of  his  superior  advantages.  In  certain  respects 
the  work  will  fail  to  fill  the  practitioner's  idea  of  a  full  treatise  on  the 
practice  of  the  federal  courts,  and  a  complete  treatise  on  this  sub- 
ject is  still  a  desideratum. 

The  space  necessary  to  treat  this  subject  has  grown  with  all  the 
progress  of  the  federal  judiciary  and  all  the  growth  of  its  jurisdic- 
tion. When  Du  Ponceau's  "  Dissertation  on  the  nature  and  extent 
of  the  jurisdiction  of  the  courts  of  the  United  States"  appeared,  in 
1834,  it  occupied  but  130  small  pages ;  it  was  mainly  devoted  to  the 
question  of  the  extent  of  the  common-law  jurisdiction  of  those 
courts,  and  their  practice  was  a  matter  of  minor  consideration. 
Mr.  Conkling's  "  Treatise  "  was  a  modest  volume  on  its  first  appear- 
ance, but  it  gradually  grew  to  rather  stout  proportions.  Mr.  Abbott 
finds  it  necessary  to  occupy  two  volumes  with  his  management  of 
the  subject. 

The  first  volume  opens  with  200  pages  of  statutes  taken  bodily 
from  the  United  States  Revision,  and  entitled,  by  the  compiler, 
*'  Statutes  of  Practical  Utility."  The  second  closes  with  266  pages 
of  forms,  such  as  Mr.  Abbott  recommends  suitable  for  practice  and 
pleading  in  the  various  departments  of  federal  procedure.  Between 
these  are  found  the  700  pages  of  his  "Treatise  ;"  that  portion  in 
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the  first  volume  being  devoted  to  the  organization  and  jurisdiction 
of  the  federal  courts,  and  the  remainder  in  the  second  volume  treat* 
ing  of  their  procedure.  The  arrangement  of  the  work  is  thus  seen 
to  be  somewhat  factitious,  and  at  war  with  ''the  unities."  Possi- 
bly, practitioners  in  general  may  be  glad  to  have  the  statutes,  a 
treatise  on  jurisdiction,  another  on  procedure,  and  a  collection  of 
forms,  gathered  in  two  volumes  of  one  work,  as  in  this  case.  We 
will  neither  speak  for  nor  criticise  those  who  have  such  a  preference ; 
but,  for  ourselves,  we  beg  leave  to  say  we  would  have  preferred  the 
author's  text  in  one  volume,  and  his  very  useful  selection  of  statutes, 
with  his  excellent  collection  of  forms,  in  another.  If,  under  this 
mode  of  treatment,  Mr.  Abbott's  700  pages  of  treatise  should  them- 
selves expand  into  two  volumes,  we  are  sure  a  generous  profession 
would  warmly  welcome  all  he  might  find  it  in  his  heart  to  say 
on  the  subject. 

For  we  observe  with  pleasure  the  exercise  of  a  very  nice  dis- 
crimination in  the  arrangement  of  the  author's  text.  Our  federal 
courts  are  so  peculiarly  limited  as  to  their  jurisdiction,  that  any 
work  of  the  kind  would  be  incomplete  which  did  not  treat  thereof. 
Mr.  Abbott  opens  with  very  pleasant  and  thoughtful  essays  on  the 
organization  and  powers  of  the  federal  judiciary.  The  general 
arrangement  of  the  courts,  and  the  several  courts  themselves,  each 
receive  brief  attention ;  after  which  the  respective  subjects  of  their 
jurisdiction  are,  each  in  turn,  briefly  discussed.  Here  we  notice 
short  chapters  on  Admiralty  and  some  of  its  subdivisions,  and  also 
on  Bankruptcy,  these  particular  topics  being  already  dignified  by 
distinct  treatises  of  other  authors.  But  a  fair  elementary  essay  on 
Copyright,  and  another  quite  full  one  on  Patents,  give  a  taste  of  Mr. 
Abbott's  abilities  as  a  text-writer,  and  show  how  easily  and  agree- 
ably his  other  essays  might  have  assumed  large  proportions. 

Under  the  head  of  Procedure  we  are  fairly  launched  upon  the 
sea  of  federal  court  practice;  but  the  chart  our  author  furnishes  us, 
though  excellently  designed,  is  not  complete  in  details.  He  gives 
us  eighteen  chapters  or  sub-topics  under  the  general  head  of  "  Pro- 
cedure in  the  Exercise  of  Original  Jurisdiction,"  and  four  under  the 
corresponding  title  as  to  "Appellate  Jurisdiction,"  thus  disclosing  an 
excellent  plan.  But  the  topic  **  Removal  of  Causes  "  relates  wholly 
to  practice,  and  no  fitter  place  could  be  found  than  this  treatise 
of  Mr.  Abbott  for  a  full  dissertation  on  the  subject,  which  is  here 
dismissed  with  less  than  twelve  pages,  closing  with  a  reference  to,  and 
endorsement  of.  Judge  Dillon's  admirable  monograph  on  this  sub- 
ject.    So,  too,  under  the  heading  of  Procedure  in  the  Supreme 
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Court  in  Appeals,  the  reader  is  relegated  to  Mr.  Phillips'  treatise- 
for  a  discussion  of  the  practice  of  that  court  in  the  hearing  of  cases. 
These  instances  indicate  that  the  author  tired  of  his  work  before 
its  completion.  Nor  was  he  entirely  faithful  when,  under  the  head 
of  Depositions,  he  omitted  to  note  the  effect  of  the  Revised  Statutes 
in  taking  away  the  right  to  examine  witnesses  orally  in  equity  causes, 
which  left  the  oral  examination  of  witnesses  in  such  causes  discre- 
tionary with  the  circuit  court,  as  settled  in  Blease  v.  Garlington, 
92  U.  S.  I. 

Numerous  typographical  errors  indicate  that  Mr.  Abbott  was  not 
felicitous  in  his  choice  of  publishers,  or  rather  that  his  publishers 
were  not  fortunate  in  their  choice  of  printers.  Certain  of  these  are 
unpardonable.  For  instance,  in  Vol.  2,  at  page  123,  it  is  said,  "The 
general  principle  is  recognized  by  the  United  States  courts  that  a 
deposition  taken  according  to  the  rules  of  law  must  be  excluded 
if  timely  objection  is  made."  This  reminds  one  of  Mrs.  Parting- 
ton's appeal  to  "a  court  where  justice  is  dispensed  with."  Again, 
at  page  40  of  the  same  volume,  it  is  said  of  the  general  system  of 
"  Removal  of  Causes"  before  referred  to,  and  of  which  Judge  Dil- 
lon's pamphlet  treats,  that  it  *' relates  to  suits  or  proceedings  origi- 
nally commenced  in  a  state  court,  but  allowed  to  be  removed  to  a 
national  court  at  the  instance  of  the  defendant^  because  it  is  deemed 
that  he  has  the  right  to  invoke  the  national  jurisdiction  in  prefer- 
ence to  that  of  the  state,  if  he  prefers  to  do  so. ' '  But  no;  on  exam- 
ination we  are  unable  to  assign  this  error  either  to  the  careless 
printer  or  to  the  usually  punctilious  author  exclusively;  we  must 
let  them  divide  the  responsibility  and  share  the  honor.  These  are- 
blemishes;  but  "accidents  will  happen  in  the  best  regulated  fami- 
lies " — when  they  get  into  too  great  a  hurry. 

Reports  of  Cases  Argued  and  Determined  in  the  Supreme 
Court  of  the  State  of  Wisconsin,  with  Tables  of  the 
Cases  and  Principal  Matters.  O.  M.  Conover,  Official 
Reporter.  Volume  XLI.  Containing  Cases  Determined  at  the 
August  Term,  1876,  and  at  the  January  Term,  1877.  ChiCiigo: 
Callaghan  &  Co.     1877. 

In  a  memorandum  on  the  fifth  page  the  reporter,  under  date  of 
July  9,  1877,  says  : 

"All  the  cases  reported  in  this  volume,  except  the  first  two, 
have  been  finally  determined  since  the  day  fixed  by  law  for  the- 
commencement  of  the  January  term,  1877,  still  current;  but  so 
many  of  them  as  were  thus  disposed  of  before  th^  court,  in  fact> 
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took  Up  the  calendar  of  this  term,  are  here  reported  as  of  the 
August  term,  1876.  ^  Since  the  commencement  of  the  present 
year,  Mr.  Chief  Justice  Ryan  has  been  prevented  by  impaired  health 
from  taking  part  in  the  deliberations  of  the  court ;  and  all  decis- 
ions rendered  since  that  time  have  been  made  by  the  concurrent 
judgment  of  Mr.  Justice  Cole  and  Mr.  Justice  Lyon  alone.  *  *  * 
The  last  four  cases  found  in  this  volume  (pp.  659-689)  were  decided 
on  the  ad  of  June  last,  and  were  subject  to  motions  for  rehearing 
until  the  2d  of  the  present  month.  The  volume  has  been  delayed 
for  a  few  days  for  the  purpose  of  including  these  cases,  all  those 
finally  disposed  of  at  earlier  dates  being  already  printed." 

As  this  volume  contains  decisions  in  over  one  hundred  cases, 
without  reference  to  decisions  upon  motions  for  rehearing,  of 
which  there  are  many,  it  seems  that  Mr.  Justice  Cole  and  Mr. 
Justice  Lyon  must  have  performed  a  great  deal  of  labor  during  the 
six  months  ending  with  the  ist  of  June,  1877.  Again,  the  prompt- 
ness with  which  the  work  of  placing  these  decisions  in  the  hands, 
of  the  profession  has  been  accomplished  is  especially  worthy  of 
note.  We  are  writing  this  notice  in  St.  Louis  on  the  8th  of 
August,  though  the  motions  for  rehearing  referred  to  by  Mr. 
Conover  were  not  determined  in  Madison  until  the  2d  of  July. 
This  work  seems  to  have  been  done,  both  by  reporter  and  pub- 
lisher, equally  as  well  as  it  has  been  done  promptly.  The  alpha- 
betical table  of  cases  reported  includes,  rather  unnecessarily,  we 
think,  a  repetition  of  the  head-lines  prefixed  in  italics  to  the  syl- 
labi throughout  the  volume.  The  syllabi  appear  to  be  well 
digested  from  the  decisions,  and  the  index  sufficiently  full,  with 
ample  cross-references.  The  cases  cited  in  the  opinions  from 
Wisconsin  Reports  are  compiled  under  the  index  heading,  *'  Cases 
Cited,"  instead  of  comprising  a  table  by  themselves,  as  is  the  usual 
and,  we  think,  the  more  convenient  plan. 

The  mechanical  execution  of  the  volume  is  a  model  of  neatness 
and  good  taste.  Considering  the  rapidity  with  which  the  work  of 
judges,  reporter,  and  publisher  has  been  accomplished,  the  book  is 
singularly  free  from  errors  of  omission  or  commission.  A. 

Books  Received. — "Dunlap*s  Abridgment  of  Elementary  Law;"  pocket 
edition;  St.  Louis:  Soule,  Thomas  &  Wentworth.  "Mississippi  Reports;'* 
vol.  52;  St.  Louis:  G.  I.  Jones  &  Co.  "Waterman's  United  States  Criminal 
Digest;*'  New  York:  Baker,  Voorhis  &  Co.  "  Proffat  on  Notaries;"  San 
Francisco:  A.  L.  Bancroft  &  Co.  "California  Code;"  pamphlet;  San  Fran- 
cisco :  Sumner  Whitney  &  Co.  "  Freeman  on  the  Enforcement  of  Judgments 
against  Bankrupts;"  second  edition;  St.  Louis:  The  Central  Law  Journal. 
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VII.    NOTES. 

MoRTGAGEOR. — We  de$ire  to  enter  our  protest  against  the  error  which 
most  lawyers  persistently  commit  in  writing  mortgagor  instead  of  mortgageor. 
We  see  this  mistake  frequently  in  the  reports,  and  in  the  briefs  and  other 
documents  written  by  lawyers.  They  certainly  need  to  be  informed  as  to  the 
law  upon  this  subject,  and  it  is  a  law  about  which  all  the  judges  are  agreed. 

It  is  a  general  principle  of  orthoepy  that  when  an  affix,  beginning  with  a 
vowel,  is  added  to  a  word  ending  with  silent  ^,  the  final  e  is  omitted,  as  brid^, 
brida/;  guidr,  guidawr^;  plum^,  pluma^^r;  us<r,  usage. 

But  to  this  rule  there  is  this  marked  exception :  when  the  silent  e  comes 
immediately  after  c  or  g^  it  is  retained  before  an  affix  beginning  with  a  or  o,  in 
order  to  prevent  the  pronunciation  of  these  consonants  with  the  hard  sound,  as 
peac^,  pcAcead/e;  notice,  noXiceabie  ;  manage,  mssi2igeabU  ;  change,  chang^a^/r. 

It  is  under  this  exception  to  the  general  rule  that  the  word  mortgageor  is  to 
be  classed.  If  we  write  it  mortgagor^  we  should  pronounce  it,  in  order  to  be 
consistent,  as  if  it  were  written  mortga^^or,  giving  the  hard  sound  to  the  g^ 
as  in  ghost,  S. 

The  Olympic  Theatre  again, — We  are  pleased  to  note  that  the  managers 
of  the  Mercantile  Library  Hall  have  recently  contracted  for  such  changes  in 
the  building  as  will  render  its  patrons  safe  from  fire.  The  managers  are  to  be 
congratulated  on  their  practical  sagacity  in  having  the  changes  made,  and 
made  now  before  the  fall  season  opens.  We  have  no  doubt  that  the  increased 
rents  for  the  use  of  the  hall  will  well  repay  the  outlay.  The  St.  Louis  public 
will  not  be  slow,  we  think,  to  realize  that  they  have  one  place  of  amusement 
that  they  can  enter  without  serious  apprehensions  of  being  burned  or  crushed 
to  death.  It  is  to  be  regretted  that  the  managers  of  the  Olympic  Theatre 
have  not  equal  sound  sense.  They  evidently  are  not  believers  in  *<  manifest 
destiny,"  else  they  would,  we  think,  see  that  it  is  their  manifest  destiny  to  be 
-^*  closed  for  repairs  "  at  some  inconvenient  season,  unless  they  take  some  con- 
venient season  to  put  their  house  in  suitable  shape  to  receive  an  audience. 
We  note  the  case  of  the  Globe  Theatre  in  Boston  last  winter;  ft  was  closed 
by  municipal  authority,  in  the  height  of  the  season,  soon  after  the  Brooklyn 
•calamity,  and  it  was  not  reopened  until  very  extensive  changes  were  made. 
We  most  earnestly  hope  the  Olympic  may  be  subjected  to  similar  treatment 
this  winter.  The  law  on  the  subject  of  public  buildings  is  not  in  a  very 
satisfactory  state ;  but  the  city  council  have  abundant  power  to  pass  an  ordi- 
nance very  stringent  in  its  provisions,  and  they  owe  it  to  themselves  and  to  their 
constituents  to  pass  such  an  one  at  an  early  day.  A  holocaust  at  the  Olympic 
Theatre  is  matter  of  almost  absolute  certainty  unless  measures  are  taken  to 
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prevent  it,  and  as  there  seems  to  be  no  disposition  on  the  part  of  the  Olympic 
managers  to  make  changes  except  under  compulsion,  compulsion  should  be 
resorted  to.  We  call  attention  to  the  matter  now,  as  it  is  not  unlikely  that 
some  novel  legal  questions  will  grow  out  of  it.  Our  province  ends  here.  But 
vc  suggest  to  the  daily  papers  that  the  subject  is  one  in  which  the  St.  Louis 
public  have  as  great  an  interest,  at  least,  as  in  essays  on  the  society  for  the 
prevention  of  cruelty  to  animals,  or  the  proper  method  of  killing  unclaimed 
curs,  although  those  subjects  justly  claim  their  attention. 

Law  Reporting. — The  case  of  Melville  v.  Brown,  15  Mass.  82,  A.  D.  1818. 

In  vol.  115  Mass.  p.  100  is  this  note:  "In  the  copy  of  15  Mass.  in  the  law 
library  of  the  county  of  Berkshire  is  the  following  in  the  handwriting  of 
Charles  Sedgwick,  son  of  Mr.  Justice  Sedgwick,  and  for  a  long  time  the 
clerk  of  the  courts  in  that  county :  *  The  history  of  the  report  of  Melville  v. 
Brown  is  this :  Judge  Jackson  said  to  Mr.  Tyng,  "  Why  do  you  make  such 
long  reports?  Why  not  state  the  points  and  the  decision;  that  is  enough."  - 
**  Please  give  me  a  specimen  report,"  said  Mr.  Tyng.  Whereupon  Judge 
Jackson  instanter  furnished  the  above,  which  is  here  inserted,  totidem  verbis. 
This  I  had  from  Ch.  J.  Shaw.»  C.  S. 

StpUmhtr,  184b:  " 

This  fact  was  well  known  to  many  of  the  lawyers  of  that  time.  In  2  Greenl. 
£v.  j  646,  note,  it  is  said  that  Melville  v.  Brown,  though  briefly  reported,  was 
in  fact  "very  elaborately  argued  and  well  considered."  The  late  Mr.  Justice 
Metcalf  informed  the  writer  that  this  case  "was  reported  by  Judge  Jackson 
as  a  specimen  of  his  idea  of  the  true  style  of  law  reporting.  He  liked  the 
style  of  Strange."  But  Sir  Michael  Foster  in  his  Crown  Law,  294,  speaks  of 
Sir  John  Strange  as  having  "been  over-studious  of  brevity."  He  was  "a 
faithful  reporter,"  said  Lord  Chief  Justice  Willes  (2  Wils.  38),  and  no  man 
was  more  conversant  with  the  reporters,  and  competent  to  form  a  correct 
judgment,  than  this  accomplished  judge.     Here  is  his  epitaph  : 

ON   STRANGE,  A   LAWYER. 

Here  lies  an  honest  lawyer,  and  that  is  Strange, 

F.  F.  H. 

The  Charges  Against  Judge  Dillon,  recently  made  in  the  columns  of 
The  Nation^  have  excited  a  great  deal  of  comment  throughout  the  country, 
and,  in  this  part  of  it,  a  great  deal  of  indignation  against  their  author.  Judge 
Dillon's  printed  answers  to  the  charges  are  a  sufficient  refutation  of  them,  and 
the  letters  in  his  defense  by  various  persons,  that  have  been  published  in  The 
Nation^  are  simply  cumulative  evidence  of  their  falsity.  But  Judge  Dillon 
has  been  more  thoroughly  vindicated  by  the  derision  with  which  these  charges 
have  been  treated  by  the  bench,  bar,  journals,  both  legal  and  news,  and 
almost  the  whole  people  of  the  eighth  judicial  circuit,  than  he  could  have 
been  by  any  newspaper  trial  or  legal  investigation.  The  Nation  has,  by  its 
eloquent  and  vigorous  articles  on  the  futility  of  "investigating  committees," 
shown  clearly  how  well  it  realizes  that,  at  the  present  day,  investigations 

1  It  is  to  be  obaerred  that  the  chief  justice  was  one  of  the  counsel  for  the  plaintiff. 
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investigate  in  an  even  less  ratio  than  "  protection  protects."  Investigating 
■committees  and  "whitewashing"  committees  are  justly  regarded  as  almost 
synonymous  terms,  and  the  acquitted  party  is  "whitewashed  " — not  authorita- 
tively pronounced  innocent.  No  sane  man  can  weigh  the  report  of  a  com- 
mittee, be  it  what  it  may,  against  the  indignant  refusal  of  the  five  millions  of 
■  people  in  the  eighth  judicial  circuit  to  entertain,  for  an  instant,  the  charges 
brought  against  Judge  Dillon.  Character  counts  for  something  with  the 
people,  and  they  are  never  wrong  when,  after  a  twenty  years'  test  of 
a  man's  integrity  and  capacity  in  responsible  stations,  they  declare, 
without  a  dissenting  voice,  that  they  know  him  to  be  honest  We  speak 
only  of  the  people  of  the  eighth  circuit,  because  he  is  known  to  them  in  his 
official  and  private  capacity.  It  is  seldom  that  any  one  filling  a  judicial  sta- 
tion has  so  thoroughly  gained  the  confidence  and  good  will  of  bench,  bar, 
and  people  as  has  Judge  Dillon  in  his  circuit.  It  will  require  "  confirma- 
tion strong  as  Holy  Writ"  to  induce  them  to  consider,  even,  any  charges 
affecting  his  official  or  private  integrity.  Judge  Dillon  is  not  without  faults. 
We  have  sometimes  wished,  for  his  own  sake,  he  had  less  kindness  of  heart 
.and  greater  ability  to  say  no  to  some  of  those  about  him.  But  dishonesty, 
in  any  shape,  is  not  among  his  shortcomings. 

These  charges  seem  prompted  by  the  malice  of  an  unsuccessful  litigant, 
with  the  apparent  design  of  destroying  Judge  Dillon's  chances  for  the  vacant 
seat  on  the  Supreme  Bench.  As  is  well  known,  he  is  not  our  choice  for  this 
place;  but  the  reasons  therefor  are  geographical,  not  personal.  If  ability, 
learning,  integrity,  and  judicial  experience  were  the  only  requirements,  few 
are  equally  well  fitted  for  the  place.  But  to  these  it  is  necessary  to  add 
residence  in  some  section  of  the  country  not  now  represented  in  the  Supreme 
Court.  It  is  of  national  concern  that  each  section  of  the  country  be  repre- 
sented there.  The  South,  as  we  have  before  said,  has  had  no  representative 
for  seventeen  years,  while  for  the  last  ten  she  has  sent  to  Washington  for 
decision  more  cases,  and  those  involving  greater  interests,  than  any  other  sec- 
tion. There  is  no  room  for  denying  that  in  right,  justice,  and,  we  think, 
expediency,  the  vacant  seat  should  be  assigned  her.  From  the  jurists  of  the 
South,  or  of  the  whole  country,  as  we  said  in  a  previous  number,  we  know 
of  none  better  and  few  as  well  qualified,  by  reason  of  learning,  ability,  experi- 
ence, and  integrity,  to  adorn  the  position  of  Associate  Justice  of  the  Supreme 
Court  as  Chancellor  Cooper  of  Tennessee.  But  if  the  appointee  is  not  to  be 
Chancellor  Cooper,  nor  a  Southerner,  then  we  hope  Judge  Dillon's  name 
may  be  sent  in  for  confirmation. 

•  It  seems  to  us  that  The  Nation  has,  for  once,  made  itself  ridiculous.  Had 
it,  in  1865,  accused  Abraham  Lincoln  of  taking  bribes,  it  could  scarcely  have 
put  itself  in  a  more  unseemly  position.  That  the  people  of  the  whole  country 
do  not  resent  these  charges  against  Judge  Dillon  as  those  of  the  eighth  circuit 
have  done,  is  because  they  do  not  know  him,  and  have  not  that  property  in 
his  reputation  that  the  people  of  his  circuit  have — a  property  like  that  the 
whole  country  had  in  Lincoln's  fame  in  1865,  less  only  in  degree;  and  the 
sooner  7  he  Nation  acknowledges  the  error  of  the  ways  of  its  correspondent 
who  made  the  charges,  and  declares  its  own  disbelief  in  them,  the  sooner  it 
will  extricate  itself  from  a  position  that  in  no  way  does  it  credit 
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"^  RlSSe^^R^SJi?  i  N-  ^-  ^  ^«^  Y°^^  Semi-monthly.  60  cents. 

Weekly  Notes  of  Cases.      W.  N.  C.  Philadelphia,  Pa.  Weekly.  20  cents. 

Western  Jurist.  West.  Jur.       Des  Moines,  la.     Montlily.  60  cents. 

Action. — Action  for  rent  of  real  estate  in  foreign  country  and  cost  of  buildine 
railroad  there;  Local  action ;  Comity  of  nations. — Buenos  Ayres,  etc.,  R.  K. 
Co.  V.  Northern  R.  R.  (with  note),  High  Ct.  Just  (Eng.),  Am.  L.  Reg.,  June, 
p.  859. 

The  violation  of  a  duty  imposed  by  a  municipal  ordinance,  and  sanc- 
tioned by  a  fine,  will  not  support  an  action  on  the  case  for  special  damages 
in  favor  of  one  injured  by  the  violation  and  against  the  violator. — ^Heeney  v. 
Sprague,  Sup.  Ct.  K  L,  Alb.  L.  J.,  June  30,  p.  612. 

Admiralty. — ^Priority  of  liens ;  Mortgage  liens  postponed  to  all  maritime 
claims  where,  by  the  general  maritime  or  local  law,  a  lien  is  given. — Miller  v. 
The  Tug  Alice  Getty,  U.  S.  Dis.  Ct,  W.  D.  Mich.,  C.  L.  N.,  June  9,  p.  816. 

Practice;  Appeal  in  admiralty  from  district  to  circuit  court;  Within 

what  time  to  be  taken ;  Held^  that  appeals  in  admiralty  should  be  taken  to 
the  term  of  the  circuit  court  next  succeeding  the  term  of  the  district  court  at 
which  the  decree  was  rendered. — Drake  v.  Schooner  Oriental,  U.  S.  Cir.  Ct, 
N.  D.  Ohio,  C.  L.  N.,  June  16,  p.  821. 

Held^  when  a  lighter  loaded  with  phosphate  rock  was  towed  alongside  the 

vessel  intended  to  receive  the  rock,  and  made  fast  to  the  same  with  lines,  that 
this  constituted  a  delivery  of  the  rock  to  the  vessel,  and  if,  afterwards,  the 
rock  be  lost,  the  vessel  would  be  held  liable  for  the  value  thereof;  Custom 
of  port— Wylie  &  Co.  v.  The  Bark  Sunlight,  U.  S.  Die.  Ct.,  S.  D.  S.  C, 
C.  li.  N.,  June  16,  p.  822. 

Lien  on  vessel  for  insurance  premium ;  (Judge  Brown's  opinion,  8  C.  L. 

y.,  p.  401,  endorsed  by  Mr.  Justice  Swayne.)— Orient  Lis.  Co.  Y.  Schooner 
Dolphin,  IT.  S.  Cir.  Ct,  E.  D.  Mich.,  C.  L.  N.,  June  80,  p.  387. 
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Attachmknt. — Attachmeat  execution :  Right  of  several  garnishees  under  one- 
attachment  to  separate  trials ;  Corporations,  subscriptions  to  stock ;  When 
liable  to  attachment;  Practice. — Peterson  y.  Sinclair,  Sup.  Gt  Pa.,  W.  N. 
C,  June  7,  p.  97. 

Where  a  defendant  fails  to  plead  to  a  declaration  filed  in  a  suit  com- 
menced b^  summons,  but  enters  a  motion  to  quash  proceedings  in  an  attach- 
ment in  aid  of  such  suit,  it  is  not  error  to  enter  a  judgment  by  default  upon 
the  original  suit  pending  the  motion  to  ^uash ;  Entering  a  motion  to  quash 
an  attachment  is  not  such  an  apoearance  in  the  original  suit  as  will  preclude 
a  judgment  by  default. — Schulenberg  v.  Farwell,  Sup.  Ct  Ul.,  Cf.  L.  N., 
June  30,  p.  844. 

Bailment. — Held,  that  a  pledgee  may  sell  a  pledge  if  unredeemed  in  his 
hands,  and  his  vendee  under  such  sale  will  hold  the  pledge  as  against  the 
pledgor  until  the  amount  it  was  pledged  to  secure  is  paid ;  ouch  vendee  takes- 
all  the  interest  of  the  pledgee  in  the  pledge ;  That  before  the  pledgor  can 
maintain  replevin,  he  should  tender  to  the  person  holding  the  pledge  the 
amount  for  which  the  pledge  was  given. — Bradlev  y.  Parks,  Sup.  Ct.  111.,  C. 
L.  N.,  June  80,  p.  889. 

Banking. — ^National  bank;  Bailment;  Power  of  national  bank  to  receive 
collateral  security;  Liability  of  the  national  bank  for  the  loss  of  bonds- 
deposited  for  such  purpose ;  Degree  of  care  of  bank ;  Damages ;  Provinoe 
of  jurv.— Third  Nat  Bank  of  Baltimore  v.  Boyd,  Sup.  Ct.  Md.,  Am.  L. 
Rec,  June,  p.  705. 

Certificates  of  deposit,  payable  at  their  return  to  the  bank,  properly 

endorsed,  are  in  legal  effect  promissory  notes  payable  on  demand,  and  the  stat- 
ute of  limitations  begins  to  run  against  them  from  their  date,  and  no  one  can 
be  held  a  bona  Jide  purchaser  of  Uiem  who  does  not  take  them  within  a  short 
time  after  their  issue ;  It  seems  that  two  years  and  four  months  is  too  long ; 
Certificates  of  deposit  are  not  within  Comp.  Laws,  sec.  7,151,  exempting- 
bank  bills,  notes,  and  other  evidence  of  debt  from  the  operation  of  the  stat- 
ute of  limitations.— Sup.  Ct  Mich.,  C.  L.  N.,  June  80,  p.  889. 

Bankruptcy. — The  assginee  takes  the  property  of  the  bankrupt  subject  to  all 
existing  legal  and  equitable  claims  against  it;  Where,  in  an  action  to  fore- 
close a  mortgage,  proceedings  for  the  appointment  of  a  receiver  of  the  rents 
and  profits  are  instituted  before  the  adjudication  of  the  morU(agor  as  a 
bankrupt,  and  there  is  a  deficiency  on  the  sale  of  the  mortgagea  premises, 
the  assignee  cannot  claim  the  fund  in  the  receiver's  hands  as  against  the 
mortgagee.— Hayes  ▼.  Dickinson,  Sup.  Ct  N.  J.,  N.  B.  K,  May  15^  p.  850. 

^—  Where  counsel,  employed  by  the  bankrupt  before  the  commencement  of 
the  proceedings  in  bankruptcy  to  carry  on  a  suit  at  their  own  cost  and  retain 
as  compensation  one-half  of  the  amount  recovered,  recover  a  large  fund  in 
such  suit  after  the  bankrupt  is  discharged,  they  are  entitled  to  the  one-hair 
of  such  recovery,  notwithstanding  such  bankruptcy  and  discharge ;  A  petition 
filed  by  the  bankrupt  after  his  discharge,  praying  that  the  share  of  the 
counsel  be  paid  to  them,  and  the  balance,  after  paying  debts  and  costs  of  the 
bankruptcy,  be  paid  to  him,  is  one  in  the  ordinary  course  of  a  bankrupt  pro- 
ceeding and  not  a  bill  in  equity ;  Nor  is  a  decree  of  the  bankrupt  couK 
directing  such  payment  the  allowance  of  a  claim  against  the  bankrupt's 
estate;  The  proper  method  for  reviewing  such  a  decree  is  by  petition;  The 
discharge  of  a  bankrupt  does  not  bar  the  right  of  his  assignee  to  recover 
property  afterwards  discovered,  which  the  bankrupt  had  failed  to  put  in  his 
schedules ;  Where  it  appears  that  the  discharge  of^the  assignee  has  tnadvert- 
eniiy  found  its  way  among  the  files  of  the  court,  the  court  has  power  to  set 
it  aside  and  direct  the  assignee  to  proceed  with  his  duties ;  Where  the 
assignee  was  substituted  as  plaintiff  more  than  two  years  after  his  appoint- 
ment, in  a  suit  which  was  commenced  in  the  name  of  the  bankrupt,  and 
recovers  therein,  the  bankrupt  cannot  claim  the  amount  of  such  recovery 
from  him  on  the  ground  that  the  limitation  provided  in  the  bankrupt  \Mr 
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barred  his  remedy  at  the  time  of  his  substitution ;  Where  the  assignee,  in 
obtaining  authority  from  the  court  to  make  a  contract  with  counsel  to  prose- 
cute u  claim  and  to  pay  them  for  their  services  one-half  the  gross  amount 
when  recovered,  suppresses  facts  which,  if  known  to  the  court,  would  have 
induced  it  to  withhold  such  authority,  the  contract  is  not  binding  on  the 
court  or  the  parties,  especially  where*^  such  facts  were  known  to  tne  attor- 
neys themselves;  But  a  reasonable  sum  for  service  actually  performed  will 
be"  allowed. — Maybin  v.  Kaymond,  Assignee,  U.  S.  Cir.  Ct,  S.  D.  Miss^ 
N.  B.  R.,Mayl6,p.863. 

A  wife  acquires  no  separate  rights  in  a  homestead  which  her  husband  has 

purchased  in  his  own  name  in  fraud  of  his  creditors;  A  person  taking  a 
mortgage  upon  a  lot  claimed  as  a  homestead,  after  a  decree  declaring  the 
same  not  to  be  exempt  as  such,  may  be  ordered  summarily  to  release  his 
securitv;  No  plenary  suit  at  law  or  in*  equity  is  necessary. — In  re  Boothroyd 
&  Gibbs,  U.  S.  Dis.  Ct,  E.  D.  Mich.,  N.  B.  R,  May  16,  p.  368. 

The  commencement  of  proceedings  in  bankruptcy  does  not  of  itself  dis- 
solve an  attachment  granted  within  the  time  prohibited  by  law;  The  adjudi- 
cation alone  has  that  effect,  and  the  deed  of  assignment  relates  back  and 
vests  the  title  to  the  property  in  the  assignee  as  of  the  date  of  filing  the 
petition;  There  is,  therefore,  no  time  at  which  the  lien  of  a  judgment  can 
attach  to  such  propertv. — In  re  Badenheim  &  Co.,  U.  S.  Cir.  Ct,  S.  D. 
Miss..  N.  B.  R.,  May  16,"p.  370. 

Pledges  of  the  bankrupt  redeemed  by  the  assignee  are  assets  in  his  hands, 

and  cannot  be  considered  to  have  been  redeemed  for  the  benefit  of  a  single 
creditor  to  the  prejudice  of  the  general  creditors,  whose  funds  have  thus 
been  diverted ;  Where  the  assignee  redeems  valuable  pledges,  he  is  subro- 
gated to  the  rights  of  the  pledgee  until  the  fund  is  made  good  from  the 
proceeds  of  the  redeemed  pledges. — McLean  et  al..  Assignees,  v.  Cadwalader^ 
Ct  Com.  Pleas,  Philadelphia,^.  B.  R.,  May  15,  p.  383. 

The  law  of  New  Hampshire — which  provides  that  when  the  assets  of  a 

saving  bank  shall  fall  below  90  per  cent  of  the  amount  of  deposits,  the 
deposit  account  shall  be  reduced  so  as  to  divide  the  loss  equitaoly  among 
the  depositors — is  not  void  because  the  general  United  States  bankrupt  law 
was  in  force  when  it  was  enacted;  Under  such  circumstances  the  condition 
of  the  bank  is  such  as  to  place  it  among  the  class  of  cases  excepted  from  the 
operation  of  the  bankrupt  law. — Simpson  v.  City  Savings  Bank,  Sup.  Ct  N. 
H..  N.  B.  R.,  May  16,  p.  886. 

Where  a  judgment  creditor  of  the  bankrupt  proves  his  debt,  he  will  be 

considered  as  having  waived  his  lien  created  by  that  judgment  on  other 
property  of  the  bankrupt — Heard  v.  Jones,  Sup.  Ct  Ga.,  NT  B.  R.,  May  15, 

When  execution  creditors  of  a  bankrupt  petition  the  bankrupt  court  to 

modify  an  injunction  so  as  to  allow  the  sheriff  to  sell  the  property,  and  an 
order  Is  thereupon  etitered  directing  the  sheriff  to  sell  and  to  pay  the  pro- 
ceeds into  court,  the  execution  cr^itor  is  bound  by  the  order,  and  cannot 
maintain  an  action  against  the  sheriff  for  paying  the  monev  into  court  in 
pursuance  of  such  oraer,  instead  of  paving  it  to  them. — O'firien  v.  Weld, 
Sup.  Ct  U.  S.,  N.  B.  R.,  May  16,  p.  406. 

Under  sec.  13  of  the  Revised  Statutes  of  the  United  States,  in  a  suit 

brought  by  an  assignee  in  bankruptcy,  after  the  passage  of  the  act  of  June 
22,  lo74^  amending  the  bankrupt  act  to  recover  back  money  paid  before 
June  22,  1874,  in  violation  of^sec.  5,128  of  the  Revised  Statutes,  it  is 
sufficient  for  the  declaration  to  lay  the  payment  as  made  within  four  months 
of  the  bankruptcy,  instead  of  two  months,  and  to  charge  that  the  defendant 
had  reasonabte  cause  for  believing  that  the  payment  was  made  in  fraud  of 

Digitized  by  VjjOOQIC 


490  DIGEST   OF   RECENT  CASES. 

Bankruptcy — Continued, 

the  provisions  of  the  bankrupt  law,  and  need  not  charge  that  the  defendant 
knew  that  it  was  so  made ;  Under  the  general  money  counts  of  such  a  declara- 
tion, evidence  will  not  be  admitted  to  prove  any  liability  or  implied  promise, 
contract,  or  oblis^ation  arising  exclusively  under  sec.  '6,128  of  the  Revised 
Statutes,  in  a  trial  before  a  jury. — Warren  v.  Garber,  U.  S.  Cir.  Ct.,  E.  D. 
Va.,  N.  B.  R.,  May  16,  p.  409. 

A  discharge  in  bankruptcy  granted  to  one  member  of  a  partnership,  after 

he  alone  had  oeen  adjudged  *^bankrupt  in  a  proceeding  affecting  him  alone, 
to  which  his  copartner  was  not  a  party,  is  not  a  bar  to  an  action  a^inst  him 
and  his  copartner  by  a  partnership  creditor,  where  the  creditor  shows 
affirmatively  that,  at  the  time  of  the  filing  of  the  petition,  there  were  part- 
nership assets  as  well  as  partnership  debts. — Crompton  v.  Gonkling,  U.  S. 
Dis.  Ct.,  S.  D.  N.  Y.,  N.  B.  R.,  May  16,  p.  417. 

Wlien  bankrupt  court  will  exorcise  summary  jurisdiction  to  compel 

delivery  of  property ;  Gift  of  personal  property  by  husband  to  wife  ;  Pro- 
ceedings by  assignee  to  recover  posses^sion. — In  re  Pierce  and  Whaling,  U.  S. 
Cir.  Ct.,  E.  D.  Wis.,  C.  L.  N.,  May  26,  p.  300 ;  «.  c,  N.  B.  R.,  June  1,  p.  449. 

Jurisdiction  of  bankrupt  court;   Homestead  exemption ;   Does  not  pass 

to  assignee ;  A  prior  agreement  of  the  bankrupt  to  waive  homestead  exemp- 
tion will  not  be  regarded  in  proceedings  in  bankruptcy,  but  will  be  left  to  the 
determination  of  the  state  court — In  re  Miles  Bass,  fj.  S.  Cir.  Ct,  S.  D.  Ga., 
C.  L.  N.,  May  26,  p.  308 ;  «.  c,  N.  B.  R.,  June  1,  p.  453. 

Under  the  bankrupt  act  of  1867  the  assignee  might  sue  in  the  state  court 

to  recover  the  assets  of  the  bankrupt,  no  exclusive  jurisdiction  being  ^ven 
to  the  courts  of  the  United  States.  Whether  such  exclusive  jurisdiction  is 
given  by  the  Revised  Statutes,  qucere.  The  laws  of  the  United  States  are  as 
much  the  law  of  the  land  in  any  state  as  state  laws  are ;  And  although,  in 
their  enforcement,  exclusive  Jurisdiction  may  be  given  to  the  federal  courts, 
yet,  where  such  exclusive  jurisdiction  is  not  given  or  necessarily  implied,  the 
state  courts,  having  competent  Jurisdiction  in  other  respects,  may  be  resorted 
to:  In  such  cases  the  state  courts  do  not  exercise  a  new  jurisdiction  con- 
ferred upon  them,  but  their  ordinary  jurisdiction  derived  rrom  their  consti- 
tution under  the  state  law. — Claflin  v.  Houseman,  Assignee,  Sup.  Ct  U.  S., 
Am.  L.  Rec,  June,  p.  720. 

To  sustain  a  mortgage,  otherwise  invalid  as  a  preference,  upon  the  ground 

of  a  promise  to  give  security,  made  at  the  time  of  the  loan,  the  prior  prom- 
ise must  contemplate  the  giving  of  a  specific  and  definite  security — such  an 
agreement  as  could  be  enforcca  byabill  for  specific  performance. — In  re  The 
Jackson  Iron  Manufacturing  Co.,  U.  S.  Dis.  Ct,  E.  D.  Mich.,  N.  B.  R., 
June  1,  p.  438. 

A  discharge  duly  granted  under  the  bankrupt  act  cannot  be  impeached  in 

a  collateral  action  on  th'e  ground  that  it  was  obtained  by  fraud. — Smith  v. 
Ramsey,  Sup.  Ct  Com.  Ohio,  N.  B.  R,  June  1,  p.  447. 

' On  an  application  to  review  the  decision  of  the  district  court  upon  the 

question  whether  the  bankrupt  has  made  a  full  disclosure  in  obedience  to  an 
order  requiring  it,  the  petitioner  must  satisfy  the  court  that  the  relation 
given  by  the  bankrupt  is  such  that  a  reasonable  man  would  not  be  able  to 
credit  it,  but  would  be  satisfied  of  its  substantial  untruth. — In  re  Joseph 
Mooney  et  aL,  U.  S.  Cir.  Ct,  S.  D.  N.  Y.,  N.  B.  R,,  June  1,  p.  466. 

Where  one  who  has  purchased  a  check  of  one  bank  upon  another  fails 

to  present  it  for  payment  until  the  drawer  has  been  adjudged  a  bankrupt,  he 
is  not  entitled  to  priority  of  pa>niient  from  the  fund  in  the  hands  of  the 
assignee,  although  there  were  sullcient  funds  in  the  hands  of  the  drawee  at 
the  time  of  presentment  to  pay  the  check.    Such  check  creates  no  appro- 
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priation  of,  or  lien  upon,  the  fund  in  the  bank,  nor  does  it  give  a  right  of 
action  against  the  drawee. — In  re  Charles  A.  Smith,  U.  S.  Dis.  Gt.,  S.  D. 
Ohio,  N.  B.  K,  June  1,  p.  469. 

A  claim  founded  upon  a  jud^ent  or  decree  recovered  after  the  com- 
mencement of  the  proi^eedings  in  bankruptcy,  without  leave  of  the  bank- 
rupt court,  cannot  be  proved ;  The  liability  of  a  guardian  to  his  ward  is  not 
affected  by  his  discharge  in  bankruptcy ;  Proof  of  claims  may  be  filed  after 
an  order  discharging  the  assignee  has  been  set  aside,  and  the  assignee 
ordered  to  proceed;  The  filing  of  the  petition  arrests  the  runnmg  ot  the 
statute  of  limitations;  So  long  as  there  is  a  fund  to  distribute,  all  those 
who  had  valid  subsisting  claims  existing  at  the  time  of  the  commencement 
of  the  proceedings,  upon  making  proo^  will  be  permitted  to  jparticipate  in 
it.— /»  re  J.  W.  Maybin,  U.  S.  Dia.  Ct.,  N.  D.  Miss.,  N.  B.  R.,  June  1,  p.  468. 

Where  a  payment  made  by  a  bankrupt  debtor  has  been  recovered  by  his 

assignee  in  bankruptcy,  the  acceptance  of  such  payment  with  knowledge  of 
the  debtor's  insolvency  is  no  defence  to  an  action  by  the  creditor  against  the 
surety  for  the  amount  thereof,  where  the  creditor  has  acted  in  good  faith 
towards  the  surety  and  has  been  reasonably  diligent  to  save  him  Irom  loss; 
The  surety  is  liable  for  the  amount  of  such  pavment,  although  he  has  in  the 
meantime  paid  the  balance  of  the  indebtedness  and  taken  up  evidence 
therefor. — Watson  v.  Poague  et  aL,  Sup.  Ct.  Iowa,  N.  B.  K.,  June  1,  p.  478. 

Where  an  insolvent,  with  knowledge  of  his  condition  and  with  intent  to 

give  his  bank  a  preference,  substitutes  small  notes,  payable  immediately,  for 
older  and  larger  ones  held  b^^^  the  bank,  some  of  which  have  already  matured, 
such  substitution  as  a  condition  for  a  furthor  loan  having  been  demanded  by 
the  president  of  the  bank  with  knowledge  of  the  insolvent's  condition,  and 
thereby  the  bank  is  enabled  more  easily  to,  and  does,  obtain  judgment  upon 
said  notes,  and  seize  and  sell  the  insolvent's  property  upon  executions  issued 
thereon,  such  seizure  and  sale  will  be  declared  void,'ana  the  amount  realized 
at  the  sale  will  be  ordered  paid  to  the  assignee  of  such  insolvent;  Where 
a  bank  demands  of  a  depositor,  who  has  theretofore  always  been  prompt  in 
his  payments,  and  who  has  a  note  overdue  and  others  about  to  mature, 
which  ne  has  made  no  arrangements  to  meet,  that  he  shall,  as  a  condition 
of  a  further  loan  which  he  requires  to  meet  a  borrowed  note,  substitute 


smaller  notes,  puyablc  inunediately,  for  those  then  held  by  the  bank,  and 
also  for  such  further  loan,  in  order*^to  enable  it  more  easily  to  obtain  judg- 
ment thereon,  held,  that  the  demand  was  made  with  knowledge  of  the  appli- 
cant's insolvency. — ^Loudon,  Assignee,  v.  First  Nat  Bank,  etc.,  U.  S.  Dis.  Ct, 


E,  D.  N.  C,  N.  B.  R.,  June  1,  p.  476;  s.  c,  continued  in  N.  B.  R.,  June  16, 
p.  481. 

By  an  article  in  the  constitution  of  a  voluntarv  association,  the  seats 

wherein  were  assignable,  subject  to  the  election  of  the  assignee  as  member, 
it  was  provided  that  "  in  sales  of  seats,  for  account  of  delinquent  members,  the 
proceeds  shall  be  applied  to  the  benefit  of  members  of  this  board  exclusive 
of  outside  creditors,  unless  there  be  a  balance  after  the  payment  of  members 
in  full;"  A  member  who  was  delinquent  and  insolvent  assigned  his  seat| 
directing  the  assignee  to  sell  and  apply  the  proceeds  to  paying  the  claims 
upon  him  of  members  of  the  association;  Held^  not  a  preference  under  the 
bankrupt  law. — Hvde,  Assignee,  v.  Woods,  Sup.  Ct  U.  S.,  Alb.  L.  J.,  June 
2,  p.  486 ;  *.  c,  N."  B.  R.,  June  16,  p.  618. 

Where  assets  have  come  into  the  hunds  of  the  assignee,  and  he  has  not 

rendered  his  final  account  within  three  3'ears  from  the  adjudication,  and  the 
bankrupt  has  not  been  discharged  or  refused  a  discharge,  the  proceedings 
are  not  terminated  without  a  discharge,  within  the  meaning  of  sec.  6,106 
of  the  Revised  Statutes,  so  as  to  revive  the  right  of  action  by  a  creditor  who 
has  proved  his  claim.— Wood  v.  Hazen,  Sup.  Ct  N.  Y.,  N'  B.  R.,  June  16, 
p.  491. 
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The  ratQ  of  interest  and  damaj^es  which  the  drawer  of  a  bill  is  to  pay^ 

ex  mora  is  governed  by  the  law  of  the  place  where  the- bill  is  drawn ;  if  a 
bill  is  made  and  dated  at  the  business  domicil  of  the  drawer,  his  undertaking 
is  to  pay  it  there  in  case  of  dishonor,  though  it  may  have  been  negotiated 
elsewhere ;  Damages  in  a  case  of  this  sort  are  a  part*(>f  the  law  of  tne  per- 
formance, and  not  of  the  execution  and  validity  of  the  contract,  nor  of  the 
remedy ;  Such  a  question,  arising  in  the  courts  of  the  United  States,  is  one 
of  general  jurisprudence,  and  not  of  local  law. — In  re  Glyn,  Ex  parte 
Heidelbach,  Ex  parte  Paton,  U.  S.  Dis.  Ct.  Mass.,  N.  B.  R.,  June  15, 
p.  495. 

The  validity  of  a  dischai]ge  under  the  bankrupt  law  of  1867  cannot  be 

impeached  in  a  collateral  action  on  the  ground  that  the  bankrupt  fraudulently 
represented  in  his  schedule  that  plaintiff's  place  of  residence  was  unknown 
to  him,  and  thereby  prevented  his  receiving  notice  of  the  proceedings; 
Actual  notice  to  the  creditors  is  not  essential  to  the  jurisdiction  of  the  bank* 
rupt  court,  and  the  want  of  it  will  not  invalidate  the  discharge  where  the 
bankrupt  is  found  to  have  honestly  complied  with  the  requirements  of  the 
act. — Kayl,  Adm'x,  etc.,  v.  Lapham,  Sup.  CL  Com.  Ohio,  N.  B.  K.,  June  15, 
p.  508. 

' The  bankrupt  law  does  not  interfere  with  the  debtor's  power  to  sell  or 

encumber  his  exempt  property ;  The  bankrupt  act  of  1867,  while  adopting 
the  exemption  laws  of  the  states  as  to  the  measure  and  amount  thereof,  does 
not  embrace  local  restrictions  upon  the  debtor's  estate  in  and  dominion  over 
exempted  property. — Farmer  v.  Tavlor  et  aL,  Sup.  Ct.  Ga.,  N.  B.  R.,  June 
16,  p.  515. 

Where,  upon  a  written  denial  by  the  debtor  that  the  requisite  number 

and  amount  of  creditors  have  united  in  the  petition,  no  reference  to  ascertain 
that  fact  is  actually  made,  although  an  entry  of  an  order  therefor  appears 
upon  the  minutes, \he  judge  is  not  called  upon,  under  sec.  5,021,  to  fix  a 
time  within  which  additionalcreditors  may  join.  Where,  under  such  circum- 
stances, a  supplementary  petition  is  afterward  filed,  it  will  not  be  dismissed 
on  the  ground  that  a  sufficient  number  and  amount  of  creditors  are  not 
included  therein,  unless  it  is  made  to  appear  that,  taking  both  petitions 
together,  a  sufiicient  number  and  amount  have  not  joined. — tn  re  Fnsbie  and 
McHugh,  U.  S.  Cir.  Ct,  S.  D.  N.  Y.,  N.  B.  K,  June  15,  p.  622. 

A  distress,  pursuant  to  the  terms  of  a  lease,  made  within  four  months  of 

the  commencement  of  proceedings  in  bankruptcy,  is  not  fraudulent  under 
the  bankrupt  law,  although  the  bankrupt  consented  to  it,  unless  collusion 
is  shown. — Goodwin  et  al,  v.  Sharkey  et  aLy  Sup.  Ct.  Pa.,  N.  B.  R.,  June  16, 
p.  526. 

Composition  proceedings  had  with  creditors  after  filing  of  an  involuntarv 

petition  against  bankrupt  will  not  dissolve  an  attachment  issued  and  levied 
within  four  months  from  the  date  of  such  filing,  as  against  a  creditor  who 
took  no  part  in  such  composition  proceedings. — In  re  Snields,  U.  S.  Dis.  Cu,  ' 
D.  Iowa,  0.  L.  J.,  June  16,  p.  557. 

,-^  Where  a  sale  is  made,  under  deed  of  trust,  of  a  bankrupt's  property  on 
which  he  resides,  and  the  proceeds  are  insufficient  to  satisfy  the  aebt  thereby 
secured,  so  that  the  right  of  homestead  is  cut  off,  the  bankruptcy  court  has 
jurisdiction  to  order  the  bankrupt  to  deliver  possession  of  the  property  to 
the  purchaser,  without  driving  tne  latter  to  a  suit  in  ejectment;  An  agree- 
ment to  extend  the  time  of  payment  of  the  debt  so  secured  is  not  within  the 
statute  of  frauds,  and  need  not,  therefore,  be  in  writing*— /n  re  Betts,  U.  S. 
Cir.  Ct,  E.  D.  Mo.,  C.  L.  J.,  June  15,  p.  658. 

-~~  Composition;  Held,  that  one  member  of  a  firm,  where  both  the  firm 
and  the  individual  members  thereof  have  been  adjudicated  bankrupts,  mav 
submit  to  the  creditors  of  the  firm  and  to  his  individual  creditors  a  propoei- 
tion  of  composition ;  That  one  creditor  cannot  object  to  such  proceeoings  for 
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iDotber  creditor;  That  an  assignment  made  for  the  benefit  of  creditors  under  ^ 
the  state  law,  prior  to  bankruptcy  proceedings,  had  no  more  eltect  upon 
those  proceedings  than  any  other  act  of  the  bankrupts  (per  Swayne,  J.). — 
Pwl  V.  McDonald  &  Co.,  U.  S.  Cir.  Ct,  N.  D.  Ohio,  C.  L.  N.,  June  16 

p,  a22. 

—  Held,  that  money  due  the  consignor  on  account  of  sales  made  on  commis- 
lion  by  a  broker  is  not  a  debt  contracted  in  a  fiduciary  capacity,  within  the 
me&nmsjof  the  bankrupt  act;  That  such  a  debt  is  barred  by  the  discharge  in 
b&nknipicy  of  the  broker. — Owsley  &  Co.  v.  Henr\*  Cobia  «fe  Co.,  U.  S.  Cir. 
a,  D.  S.  C,  C.  L.  N.,  June  16,  p.  328;  «.  c,  N.  B.  R.,  June  16,  p.  489. 

—  Proceedings  in  bankruptcy  in  the  district  court  of  Massachusetts  against 
the  firm  of  Jewett  &  Pitcher,  of  which  E.  D.  Jewett  and  George  K.  Jewett 
were  members,  constitutes  no  bar  to  proceedings  in  bankruptcy  in  the  dis- 
trict tx)urt  of  Wisconsin  against  the  firm  of  S.  A.  Jewett  &.  Co.,  of  which 
L  D.  Jewett  and  George  K.  Jewett  were  also  members. — In  re  Jewett  <& 
a.  U.  S.  Cir.  Ct,  W.  D.  Wis.,  C.  L.  N.,  July  7,  p.  845. 

~  The  act  of  the  circuit  clerk  in  filing  the  docket  transcript  of  a  judgment 
ii  a  iiiinisterial  act,  and  not  void,  though  done  on  a  non-juridical  day,  and 
tb^judgment  creditors  thereby  acquired  a  lien  upon  the  real  estate  of  the 
jud^iient  debtor  the  same  as  if  done  on  any  other  day. — In  re  R.  C.  Worth- 
bgton,  U.  S.  Cir.  Ct,  W.  D.  Wis.,  C.  L.  K,  July  7,  p.  846. 

—  There  is  no  rule  of  the  United  States  district  court  of  Maine,  sitting  in 
biinkruptcy,  requiring  the  approval  of  that  court  of  public  sales  at  auction  of 
a-><;t5  in  bankrupt  estates  by  assignees,  and  in  such  sales  a  purchaser  of  rea[ 
estate  situate  in  the  state  of  Illinois,  although  made  in  the  state  of  Maine, 
is  n<H  entitled  to  a  certificate,  or  other  confirmation  of  the  sale,  with  the 
Titfw  of  making  his  title  to  the  land  purchased  conform  to  the  methods  and 
practice  or  other  modes  of  transfer  employed  in  the  conveyance  of  real 
esute,  under  the  rules  of  the  courts  and  laws  of  the  state  of  Illinois. — In  re 
H.  U.  Alden,  U.  S.  Dis.  Ct,  D.  Maine,  C.  L.  N.,  July  7,  p.  346. 

iLiii  VXD  Notes. — Promissory  note;  Accommodation  endorser;  Where 
fraud  alleged,  holder  of  accommodation  paper  taken  as  collateral  security 
not  a  purchaser  for  value;  Pleaduig;  Singleness;  Special  Plea;  When 
efiuivHlent  to  the  general  issue. — Cummings  v.  Boyd,  Sup.  Ct.  Pa.,  W.  N. 

C,  May  24,  p.  66. 

—  Suit  on  premium  note  given  to  a  foreign  insurance  corporation ;  The 
Don-compliance  by  agent  with  statute  of  state  regulating  foreign  corpora- 
tions constitutes  no  defence  to  such  suit. — Bowser  v.  Lamb,  U.  S.  Cir.  Ct, 

D.  Ind.,  C.  L.  N.,  May  26,  p.  300. 

—  Affidavit  of  defence  law ;  Promissory  note ;  A  holder  as  collateral  secu- 
ritv  not  a  bona  fide  purchaser  for  value ;  Effect  of  renewal ;  Fraud. — lioyer 
▼  Keystone,  etc..  Bank;  Yost  v.  Same,  Sup.  Ct  Pa.,  W.  N.  C,  May  31, 

pp.  SO.  87. 

—  Promissory  note ;  Endorsement  of  guarantee  signed  by  four  persons ; 
Hight  of  one  who  advances  money  on  the  note ;  Each  guarantor  severally 
liftble ;  Affidavit  of  defence.— Douglass  v.  Second  Nat.  Bank,  Sup.  Ct  Pa., 
W.  N.  C,  July  5,  p.  168. 

—  Promissory  note  ;  Pleadings ;  Infancy ;  Agreement  to  take  third  party  aa 
pinnaster ;  Consideration.— 3?eid  v.  Dcgener,  Sup.  Ct  HI.,  C.  L.  N.,  July 

14,  p.  a.S3. 

tqiESTs.— For  educational  purposes;  A  bequest  made  to  a  school  district 
board  and  their  successors  forever,  in  trust,  for  the  support  of  a  library, 
'•a*  held  valid ;  School  district;  Property  rights  of ;  Gifts  to  public  corpo- 
ration?.—In  the  matter  of  the  will  of  Lucv  M.  Maynard  (with  note),  Sup. 
Ct.  Ill ,  Am.  L.  Reg.,  June,  p.  826 ;  a.  c.,  C.  X.  N.,  July  14,  p.  864. 
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B0XD8,  MrN'iciPAL. — Bonds  of  county  in  aid  of  railroad ;  Construction  of  statute- 
authorizing  issue  of  bonds  upon  a  vote  of  qualified  electors  of  county ;  Bona 
fidt  holders ;  Held,  that  notice  of  irregularities  in  the  vote  to  one  of  three 
trustees  to  whom  deed  of  trust  was  executed  bv  the  railroad  company,  con- 
veying the  subscription  from  the  county,  did  not  operate  to  destroy  the 
bona  fide  holding  of  the  bondholders. — Board,  etc.,  of  County  of  Johnson  v, 
Thayer,  Sup.  Ct.  U.  S.,  C.  L.  N.,  May  26,  p.  297. 

^—  Actions  on  bonds  of  county  in  aid  of  railroad ;  Construction  of  statute 
authorizing  issue ;  Heldy  that  good  faith  of  holder  in  taking  bonds  is  unavail- 
ing where  there  is  an  entire  want  of  authority  on  the  part  of  agents  of  county 
who  profess  to  act. — County  of  Dallas  v.  McKenzie,  Sup.  CU  U.  S.,  C.  ll 
N.,  May  26,  p.  298. 

Defective  execution ;  Presumption  of  lawful  election ;  Votes  cast  at,  pre- 
sumed to  be  all  the  legal  votes ;  What  constitutes  "  a  majoritv  of  the  l^al 
voters  living  in  the  county ;"  Registration  under  act  of  April  16,  1869. — 
Melvin  v.  Lisenby  (with  note),  Sup.  Ct  111.,  C.  L.  J.,  July  6,  p.  15. 

^—  In  aid  of  railway ;  The  provisions  of  the  Missouri  constitution  as  to  con- 
sent of  voters  to  issue  of  bonds  held  to  be  not  retroactive;  Charter  power 
of  railroad  to  receive  subscriptions  passes  into  the  new  condition  of  its 
existence,  which  the  companv  assumed  under  a  consolidation  with  another 
railroad  company,  although  tlie  latter  was  a  foreign  corporation. — Scotland 
County  V.  Thomas,  Sup.  Ct.  U.  S.,  C.  L.  J.,  July  13,  p.  33. 

• Bonds  in  aid  of  railroads,  issued  without  authority  of  law,  are  void  in 

whosoever  hands  thev  may  be. — Middleport  v.  Treasurer  of  Iroquois  county, 
Sup.  Ct  111.,  C.  L.  IJ.,  July  14,  p.  353. 

Bonds,  Official. — A  superintendent  of  Indian  affairs  was  appointed  to 
succeed  himself,  and  ordered  to  execute  a  new  bond  to  the  government  in 
place  of  an  old  bond,  for  the  careful  discharge  of  his  duties,  and  faithful 
accounting  for  all  public  moneys,  and  he  was  also  ordered  to  transfer  to  him- 
self the  balance  01  all  public  moneys,  etc.,  on  hand  at  the  date  of  the  execu- 
tion of  the  new  bond  and  to  account  for  the  same  under  the  new  bond ;  Hcld^ 
that  the  administrator  of  the  deceased  superintendent  and  the  securities  on 
the  old  bond  were  not  liable  to  the  government  for  such  balance. — United 
States  V.  Earhart,  U.  S.  Cir.  Ct,  D.  Oreg.,  C.  L.  N.,  May  26,  p.  304. 

^—  Suit  on ;  Duty  of  sheriff  in  taking  a  replevin  bond ;  Held,  that  it  is  not  a 
question  of  goocl  faith,  but  whether  sheriff  has  acted  with  judgment  sn<i 
observed  the  re(^uirements  of  the  law;  That  he  will  not  be  allowea  to  substi- 
tute his  own  belief  of  what  is  right  for  such  requirements. — ^People  v.  Gore, 
Sup.  Ct  111.,  C.  L.  N.,  July  7,  p.  346. 

Carriers. — Breach  of  contract  by  railroad  comphny  to  furnish  a  special  train 
on  Sunday ;  Held,  that  the  action  was  founded  on  contract  and  not  in  tort  for 
a  breach  of  duty  as  carrier,  as  the  defendant  was  under  no  obligation  to  carry 
persons  on  the  road  on  Sunday,  and  that  the  plaintiff  was  only  entitled  U> 
recover  such  damages  as  naturally  and  fairly  resulted  from  the  breach,  and 
no  damages  for  annovance,  vexation,  mental  distress,  and  sense  of  wrong.— 
Walsh  V.  Chicago,  etc.,  R.  W.  Co.,  Sup.  Ct.  Wis.,  C.  L.  N.,  June  9,  p.  315. 

—  A  delivery  by  a  railroad  of  a  box  to  a  wrong  person  is  not  conclusively 
a  want  of  ordinary  care,  where  the  directions  on  the  box  were  such  as  to 
mislead  the  company.  The  question  should  have  been  sent  to  the  jury.— 
Lake  Shore,  etc.,  R.  K  Co.  v.  Hodoff,  Sup.  Ct  Pa.,  C.  L.  N.,  June  16,  p.  S27. 

—  T.,  one  of  the  firm  of  T.  &  R.,  delivered  to  an  express  company  at 
Greensboro,  N.  C,  goods  consigned  to  the  firm  of  T.  &  R.,  at  Columbia,  S. 
C,  at  the  time  informing  the  companv  that  the  goods  were  the  property 
of  D.  Subsequently,  without  the  consent  of  D.,  the  express  company  aeliv- 
ered  the  goods  at  Greensboro  upon  the  order  of  T. ;  Held,  that  the  company 
were  liable  to  D.  for  the  value  of  the  goods. — Southern  Express  Co.  v. 
Dixon,  Sup.  Ct  U.  S.,  Alb.  L.  J.,  June  23,  p.  491. 


Digitized  by  VjjOOQIC 


DIGEST   OF   RECENT   CASES.  495 

Constitutional  Law. — Oyster  fisheriea  of  Virginia ;  The  beds  of  all  tide- 
waters, and  the  fish  in  them,  within  jurisdiction  of  a  state,  are  the  property 
of  the  state,  unless  granted  away,  subject  to  the  paramount  right  of  navi- 
'gation ;  United  States  Constitution,  Art.  IV.,  sec.  1,  considered ;  Right  of 

,  a  state  to  direct  how  its  common  property  is  to  be  used. — McCready  v. 
Virginia,  Sup.  Ct.  U.  S.,  C.  L.  N.,  May  26,  p.  299;  8.  c,  Alb.  L.  J.,  May 
26,  p.  413. 

Power  of  the  legislature  to  impose  a  liability  on  a  municipal  corpora- 

tion,  without  its  assent,  denied. — Hoagland  v.  City  of  Sacramento  (with 
note).  Sup.  Ct.  Cal.,  C.  L.  J.,  June  1,  p.  521. 

Act  of   1873,   in  relation  to  erecting  court  houses,   unconstitutional ; 

Repeal  of  statute  by  implication. — Devine  v.  Commissioners,  Sup.  Ct.  Ill.» 
C.  JL.  N.,  June  30,  p.  837. 

The  dissenting  opinion  in  the  Granger  Cases. — Chicago,  etc.,  R.  R.  Co. 

V.  Cutts,  and  five  other  railroad  cases,  Sup.  Ct.  U.  S.,  C.  L.  N.,  July  7, 
p.  345. 

Contempt. — ^Insulting  or  disrespectful  language  used  by  an  attorney  to  the 
judge  before  whom  a  matter  is  pending  is  a  contempt,  although  not  used  in 
open  court,  but  addressed  in  a  letter  to  the  judge. — In  re  J*rior,  Sup.  Ct. 
Els.,  Am.  L.  Reg.,  June,  p.  351. 

Contract. — Personal  services ;  Payment  for,  conditioned  on  sale  of  realty  ; 
Failure  of  sale  through  the  acts  of  the  vendor ;  Burden  of  proof. — Norris 
V.  Maitland,  Sup.  Ct  Pa.,  W.  N.  C,  May  24,  p.  62. 

Statute  of  frauds;  Agreement  by  one  to  retain  money  due  from  him  to 

another,  for  the  payment  of  creditor  of  latter,  is  not  within  the  statute ; 
Effect  of  the  promise;  Rules  to  ascertain  the  application  of  the  statute; 
Agreement  to  extend  payment  as  a  consideration  for  the  promise. — Calkins 
V.  Chandler,  Sup.  Ct.  Mich.,  C.  L'.  J.,  May  25,  p.  490. 

Agreement  between  attorneys ;    How  far  binding  upon  clients ;    Deed 

between  husband  and  wife ;  Where  the  wife,  in  1866,  made  a  deed  of  her 
real  estate  directly  to  her  husband,  held,  that  the  same  was  absolutely  void 
at  law,  and,  therefore,  it  will  not  be  enforced  in  equity ;  Cloud  on  title ; 
Jurisdiction  to  remove;  Where  a  deed  is  made  by  a  wife  directly  to  her 
husband,  but  there  is  nothing  upon  its  face  to  show  the  relation' between 
them,  such  a  deed,  thoiigh  void,  is  a  cloud  upon  title,  as  evidence  aliunde  is 
necessary  to  estiiblish  its  invalidity. — Brooks  v.  Keams,  Sup.  Ct  111.,  C.  L. 
N.,  July  7,  p.  348. 

Where  the  clerk  of  a  voluntary  musical  association  made  a  contract  to 

furnish  a  certain  number  of  musicians  for  a  certain  time,  and  did  so  furnish 
them,  heldy  that  he  was  the  proper  person  to  bring  suit  for  the  services  per- 
formed by  such  musicians.— Corbett  v.  Schumacher,  Sup.  Ct  111.,  C.  L.  N., 
July  7,  p.  352. 

Assignment,  by  endorsement  to  plaintifi*,  of  an  instrument  of  writing  in 

the  form  of  a  promissory  note,  but  with  additional  stipulations  as  to  com- 
pounding interest,  and  waiver  of  all  exceptions  under  execution,  exemp- 
tion, homestead,  and  sta}^  laws,  and  providing  for  the  payment  of  attorney's 
fees  in  case  of  suit ;  Held,  that  the  mstrument  was  not  negotiable,  because 
of  the  stipulation  as  to  attorney's  fees;  That  defendants,  the  maker,  and 
endorser,  were  not  jointly  liable,  and  that  the  assignor  (endorser)  could  only 
be  held  after  plaintiff  haa  exhausted  his  remedy  against  the  maker. — Lam- 
stag  V.  Conly  etal,,  Sup.  Ct  Mo.,  C.  L.  J.,  July  13,  p.  29. 

Corporations. — The  relations  between  a  corporation  and  its  promoters  or 
projectors  determined ;  Rescission  of  contract  of  sale  upon  bill  filed  by  com- 
pany against  promoters,  who  had  sold  certain  leasehold  property'  to  the 
company,  on  the  ground  of  misrepresentation  made  in  prospectus,  and  the 
concealment  of  the  price  paid  by  the  vendors. — New  Sombrero  Phosphate 
Co.  y.  £rlanger  (with  note),  Ct  of  App.  (Eng.),  C.  L.  J.,  June  1,  p.  510. 
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Corporations—  Continued. 

An  amendment  to  its  charter  authorized  the  corporation  to  extend  its 

road  to  another  point;  Held^  that  such  amendment  did  not  continue  its  cor- 
porate existence  beyond  the  period  mentioned  in  the  original  charter. — St. 
Clair,  etc.,  Co.  v.  People,  Sup.  Ct.  111.,  C.  L.  N.,  July  7,  p.  847. 

Counties. — Held,  that  an  original  action  cannot  be  maintained  aeainst  a 
county  upon  an  account  which  is  required  to  be  submitted  to  the  board  of 
commissioners  for  extunination  and  aUowanco ;  That,  in  these  cases,  the  Juris- 
diction of  the  district  court  is  not  original,  but  appellate  merely. — Brown  v. 
Otoe  County,  Sup.  Ct  Neb.,  C.  L.  J.,  July  6,  p.  6. 

Courts. — Federal;  Removal  of  causes  to,  under  act  of  March  8,  1875;  A 
motion  to  remove  made  in  state  court  on  the  redocketing  of  a  cause  under 
a  mandate  from  the  supreme  court  of  the  state  is  made  in  apt  time. — ^Petil- 
lon  V.  Noble,  U.  S.  Cir.  Ct.,  N.  D.  III.,  C.  L.  N.,  June  9,  p.  814;  «.  c.  Alb. 
L.  J.,  June  16,  p.  472. 

Removal  of  cause  from  state  to  federal  court ;    The  defendant  filed  its 

application  and  bond  for  the  removal  of  the  cause  from  the  state  to  the 
federal  court;  After  approving  the  bond  the  state  court  permitted  the 
plaintiff  to  enter  a  nonsuit ;  Held  that,  after  the  filing  of  the  proper  appli- 
cation and  bond,  the  state  court  could  proceed  no  further  in  the  cause, 
and  that  any  attempt  in  that  direction  was  coram  nonjudice,  and  that,  con- 
sequently, the  nonsuit  was  improperly  granted. — Berry  v.  Chictigo,  etc., 
R.  R.  Co.,  Sup.  Ct  Mo.,  C.  L.  X,  July  13,  p.  29. 

Removal  of  cause  from  state  to  federal  court ;  ffeld^  that  merely  filing 

petition  and  bond  for  transfer  does  not  operate  as  a  removal  of  the  cause, 
or  oust  the  state  court  of  its  jurisdiction ;  That  an  amended  petition  and  bond 
can  be  filed  as  a  matter  of  right,  if  exercised  at  the  proper  time  ;  That  the 
state  court  has  power,  on  filing  petition  for  removal  of  cause,  to  enauire 
into  the  truth  of  the  facts  alleged  in  the  petition  for  a  change  of  forum  ;  Upon 
rehearing,  held^  that  an  afiSdavit  for  transfer  of  cause  to  a  federal  court, 
which  merely  states  that  certain  parties  to  the  suit  are  non-residents  of  the 
state  where  suit  is  brought,  but  fails  to  state  that  they  are  residents  of  some 
other  state,  is  insufficient ;  Such  affidavit  should  show  affirmatively  the  citi- 
zenship of  the  parties,  and  that  they  are  residents  of  some  other  state  of 
the  United  States ;  Held^  that  an  affidavit  that  parties  were  non-residents  on 
the  6th  day  of  April,  1874,  does  not  prove  that  they  were  such  non-residents 
on  the  19th  day  of  May,  1875. — Delaware,  etc.,  Co.  v.  Davenport,  etc.,  Co., 
Sup.  Ct  Iowa,  C.  L.  K.,  July  14,  p.  354. 

Criminal  Law. — Indictment  for  having  counterfeit  coin  in  possession,  know- 
ing the  same  to  be  false ;  Under  sec.  13  of  the  Revised  Statutes  the 
repeal  of  an  act  defininj^  a  crime  and  its  punishment  does  not  prevent  the 
prosecution  and  conviction  of  a  party  for  a  prior  violation  thereof;  Repeal 
of  a  statute  by  the  enactment  of  another. — United  States  v.  Barr,  U.  S.  Dis. 
Ct,  D.  Oreg.,  C.  L.  N.,  June  2,  p.  308. 

Upon  an  indictment  for  forcing  the  election  returns  of  the  township  of 

A,  a  plea  that  the  defendants  nad  been  tried  and  acquitted  of  forging  the 
election  returns  of  the  township  of  B,  in  the  same  county,  at  the  same 
election,  is  not  good  upon  demurrer,  even  though  there  is  an  allegation  in 
the  plea  that  the  offences  were  one  and  the  same  ;  Although  a  demurrer  to 
a  plea  admits  the  facts  pleaded,  and  refers  their  legal  sufficiency  to  the 
court,  it  does  not  admit  allegations  of  the  legal  effect  of  the  facts  therein 
pleaded. — Commonwealth  v.  Trimmer,  Sup.  Ct.  Pa.,  W.  N.  C,  June  7, 
p.  101. 

Holding  of  two  Courts  of  Oyer  and  Terminer  at  the  same  time;   Trial 

of  case  in  which  the  jury  was  sworn  upon  the  last  day  of  the  term ;  Adjourn- 
ment until  five  days  thereafter;  Evidence;  What  admissible  to  explain 
motives  of  prisoners;  Testimony  of  accomplice;  Corroboration  of,   as  to 
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facts  not  directly  connecting  the  prisoners  with  the  crime ;  Degree  of  credit 
to  be  ^ivea  to  testimony  of  accomplice. — Carroll  et  aL  v.  Commonwealth, 
Sup.  Ct.  Pa.,  W.  N.  C,  June  14,  p.  109. 

Indictment;  Sufficiency  of ;   Evidence;    Testimony  of  detective;  What 

degree  of  credit  to  be  given  to ;  Character  of  evidence  admissible  to  prove 
motive  for  crime;  Connection  of  prisoner  with  criminal  organization  ;  Selec- 
tion of  names  of  grand  jurors;  Finding  of  facts  by  court  below;  When  not 
set  aside. — Campbell  v.  Commonwealth,  Sup.  Ct.  Pa.,  W.  N.  C,  June  14, 
p.  114. 

Cost  incurred  by  special  agent  of  commonwealth  in  pursuing  criminal 

under  requisition  ;  Whether  county  liable  for;  Unsuccessful  attempts  to  arrest 
a  fugitive  from  justice  who  has  taken  refuee  in  other  states ;  Criminal  proced- 
ure act  of  March  31,  1860,  sec.  1. — Stockman  v.  County  of  Bedford,  Sup. 
Ct  Pa„  W.  N.  C,  June  14,  p.  120. 

Homicide ;  Murder  in  the  first  degree ;  Practice ;  Trial  and  its  incidents  t 

Chaise  of  court;  MisapprehensionT)y  the  jury;  Answering  points. — Pisto- 
rius  V.  Commonwealth,  Sup.  Ct.  Pa.,  \V.  N.  C,  June  21,  p.  129. 

Cumulative  sentence ;   Specification  of  time  of  beginning  of  each  term 

necessary. — In  re  Dennis  Jackson,  Sup.  Ct.  Dis.  Col.,  C.  L.  N.,  June  28, 
p.  331. 

Murder  in  the  first  degree;    Circumstantial  evidence;  Custody  of  jury 

wheel  by  commissioners;  When  sufficient;  Act  of  April  10,  1807;  Seal- 
ing of  the  wheel;  Act  of  April  14,  1834;  Use  of  one  seal  by  the  sheriflF 
and  jury  commissioners;  Juror;  When  competent;  Opinion  of  prisoner's 
guilt;  When  of  such  a  character  as  to  disqualify  juror;  Practice;  Assign- 
ments of  error  unsupported  by  bills  of  exception; 'Error  in  charge  ;  When 
not  sufficient  to  reverse. — Curley  v.  Commonwealth,  Sup,  Ct.  ;^a.,  W.  N. 
C,  June  28,  p.  141. 

Declarations  held  to  be  inadmissible  not  being  of  the  ren  gestce;  What 

declarations  are  part  of  the  res  gestae;  Wlien  murder  is  presumed;  Defini- 
tion of  murder  in  the  first,  and  murder  in  the  second,  degree. — State  v. 
Evans  (with  note),  Sup.  Ct.  Mo.,  C.  L.  J.,  July  6,  p.  12. 

Criminal  information  against  a  justice  of  the  peace  sustained  where  the 

female  was  under  the  age  of  consent ;  Evidence  to  prove  the  misdemeanor; 
Proof  of  guilty  knowledge. — Bunker  v.  People,  Sup.  Ct.  Mich.,  C.  L.  J., 
July  13,  p.  31. 

Indictment  for  living  in  open  and  notorious  fornication  under  act  June 

10,  1852;  Repeal  of  former  act  requiring  crimes  to  be  defined  in  statutes; 
A  decree  of  divorce  granted  in  Utah,  where  court  had  no  jurisdiction  on 
account  of  want  of  residence  of  parties,  is  null  and  void,  and  is,  notwith- 
standing Art.  lY,  sec.  1,  of  the  Constitution  of  the  United  States,  not 
entitled  to  any  credit,  where  the  decree  upon  its  face  shows  that  the  court 
rendering  it  had  no  jurisdiction. — Hood  v.  State,  Sup.  Ct.  Ind.,  C.  L.  J., 
July  13,  p.  36. 

Debtor  and  Creditor.  —  Arrest  under  act  of  July  12,  1842;  Bond  for 
appearance  at  hearing ;  Condition  fulfilled  bv  appearance  of  defendant ; 
New  bond  requisite  if  hearing  adjourned. — ^Noble  v.  Long,  Sup.  Ct.  Pa.,  W. 
N.  C,  May  24,  p.  61. 

Devise. — A  testator  devised  his  plantation  to  three  of  his  children,  A,  B,  and 
C,  their  heirs  and  assigns,  and  in  case  either  should  die  without  leaving  law- 
ful issue  to  survive  them,  then  the  share  of  such  child  to  be  equally  divided 
between  the  sui-vivors  and  a  fourth  child  of  the  testator,  their  heirs  and 
assigns,  share  and  share  alike.  A  executed  to  B  a  deed  purporting  to  con- 
vey the  whole  plantation ;  Afterwards  A  died,  leaving  issue  ;  Held  that  each 
of'the  three  children  took  a  base  fee  in  the  land,  with  an  executory  devise 
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over  to  their  issue,  in  the  nature  of  a  cross-remainder,  and  that,  as  the  deed, 
of  A  conveyed  his  whole  interest  in  the  land,  no  estate  therein  descended  to 
his  issue. —Broomall  v.  Broomall,  Sup.  CL  Pa.,  W.  N.  C,  May  24,  p.  65. 

Distribution. — A  married  woman,  the  holder  of  a  policy  of  insurance  on  her 
husband's  life,  payable  generally  to  her,  her  executors,  administrators, 
and  assigns,  died  intestate,  in  the  life-time  of  her  husband,  leaving  two 
children ;  Subsequently  the  husband  died :  Held  (reversing  the  decree  of  the 
court  below),  that  the  husband's  estate  was  entitled  to  distribution  to  the 
extent  of  one-third  of  the  proceeds  of  the  policy. — Deginther's  App.;  Haas' 
Ex'rs  App.,  Sup.  Ct.  Pa.,  W.  N.  C,  June  7,  p.  95. 

Easement. — An  easement  in  lieht  and  air  to  be  supplied  from  the  premises  of 
another  cannot  be  acquired  by  mere  use  and  prescription,  but  may  be 
granted  by  deed  or  created  by  contract ;  The  English  doctrine  not  approved. 
—Stein  V.  Hauck,  Sup.  Ct.  Ind.,  C.  L.  J.,  June  22,  p.  581. 

Eminent  Domain. — Land  owner  has  constitutional  right  to  insist  upon  pay- 
ment for  his  property  as  a  condition  precedent  to  the  condemnation  and 
taking  of  the  same  for  railroad  uses ;  Where  the  railroad  corporation  is 
insolvent,  and  the  damages  assessed  to  property  are  not  paid,  an  injunction 
will  be  issued  restraining  the  operation  of  the  road  over  the  property ;  Pre- 
sumptions as  to  waiver  of  his  rights  bv  the  landlord  will  not  be  mdulged  in. 
—Evans  v.  Missouri,  etc.,  R.  R.  Co.,  6up.  Ct.  Mo.,  C.  L.  J.,  July  13,  p.  39. 

Equity  Practice. — Bill  for  an  accounting ;  The  settled  practice  of  this  court 
is  that,  where  accounts  involve  large  sums  of  money,  and  the  testimony  as 
to  rights  of  the  parties  is  conflicting,  the  cause  must  be  referred  to  a  master 
to  state  the  accounts. — Quale  v.  Guild,  Sup.  CU  III.,  C.  L.  N.,  July  14, 
p.  353. 

Held,  that  decree  of  a  court  of  equity  in  Illinois  cannot  reach  property  of 

defendants  situated  in  Colorado ;  Held,  that  after  suits  are  commenced  in 
one  of  the  states  it  is  inconsistent  with  inter-state  harmony  that  their 
prosecution  should  be  controlled  by  the  courts  of  another  state. — Harris 
et  at,  V.  Pullman  et  aL,  Sup.  Ct.  III.,  C.  L.  N.,  July  14,  p.  856. 

Execution. — Supplemental  proceedings;  Held^  that  in  a  proper  case  the 
court  would  compel  a  judgment  debtor  to  execute  and  deliver  to  the  receiver 
an  assignment  of  his  (the  debtor's)  interest  in  letters  patent. — Randall. 
V.  Wyckoff,  Sup.  Ct.  N.  Y.,  C.  L.  N.,  June  30,  p.  342. 

Fences. — Hed^e;  Partition  fence;  Occupancy  in  severalty;  Hedges  planted 
upon  the  division  line  between  premises  do  not  attain  the  character  of  a 
partition  fence,  so  as  to  impress  upon  the  respective  owners  the  character  of 
occupancy  in  severalty,  until  they  become  suflicient  to  turn  stock;  So  long 
as  stock  can  pass  at  will  from  the  premises  of  one  to  those  of  the  other, 
adjoining  proprietors  are  occupying  in  common  without  a  partition  fence ; 
Acljoining  premises;  Throwing  to  common ;  An  owner  of  premises  occupied 
as  above  may  throw  any  {portion  of  the  same,  not  less  than  twenty  feet  in 
width,  to  common,  upon  giving  six  months'  notice  to  the  adjoining  owner. — 
Miner  v.  Bennett,  Sup.  Ct.  Iowa,  West.  Jur.,  June,  p.  850. 

Garnishment.  —  Garnishees  not  chargeable  for  unpaid  balance  not  due 
under  statutes  of  Minnesota.— Wheeler  v.  Dav,  Sup.  Ct.  Minn.,  C.  L.  N., 
June  23,  p.  881. 

Guaranty. — Railroad  corporation  may,  upon  a  sufficient  consideration,  make 
a  valid  contract  guaranteeing  the  payment  of  the  bonds  of  another  corpora- 
tion ;  And  the  lease  to  the  former  "of  the  road  of  the  latter  is  such  a  con- 
sideration ;  Conditional  contract. — Low  et  aL  v.  California,  etc.,  Co.  (with 
note),  Sup.  Ct.  Cal.,  C.  L.  J.,  May  25,  p.  487. 

Habeas  Corpus. — In  this  kind  of  proceeding  the  law  does  not  allow  the 
authority  of  the  judge  by  whom  the  court  was  held  and  the  warrant  issued 
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to  be  disputed  in  a  summary  manner,  where  that  court  had  jurisdiction  of 
the  case  and  the  party,  and  the  warrant  was  sufficient  to  justify  the  officer, 
and  the  prisoner  had  no  special  privilege  or  exemption,  saving  him  from 
imprisonment. — Sheehan's  Case,  Sup.  Jud.  Ct.  Mass.,  G.  L.  J.,  June  1,  p.  524. 

HiOHWATS. — Streets  in  the  city  of  Philadelphia ;  Proper  procedure  for  open- 
ing^; Acts  of  April  21,  1866,  May  14,  1874,  and  June  16,  1871,  construed.— 
Mltcheson's  App.;  In  re  Jackson  Street,  Sup.  Ct.  Pa.,  W.  N.  C,  June  7,  p.  98. 

Opening  of  street;  Act  of  March  2, 1873;  Interpretation  of;  Mandamus  to 

commissioner  of  highwavs ;  Demurrer. — Commonwealth  v.  Dickinson,  Sup. 
Ct.  Pa,,  W.  N.  C,  June'21,  p.  132.       • 

Homestead. — Under  a  homestead  exemption  of  forty  acres,  if  outside  of  a 
town,  or,  if  inside,  of  a  lot  worth  not  more  than  $1,500,  it  is  held  that  a  sub- 
sisting right  to  the  fortv-acre  exemption  is  not  changed  bv  the  extension  of 
municipal  limits  to  include  the  land. — Barber  v.  RorabacK,  Sup.  Ct.  Mich., 
Alb.  L.  J.,  June  28,  p.  497. 

Husband  and  Wife. — Married  women ;  Separate  acknowledgment  of  wife ; 
Magistrate's  certificate,  when  conclusive ;  Form  of  certificate ;  Essentials 
thereof;  United  States  revenue  stamp  acts ;  What  is  a  sufficient  copy  of  a 
lost  instrument  within  the  act  of  June  13,  1874. — Miller  v.  Wentworth, 
Sup.  Ct.  Pa.,  W.  N.  C,  May  31,  p.  82. 

Marriage ;  Under  the  laws  of  Minnesota,  marriage  is  a  civil  contract,  of 

which  consent  is  the  essence.  A  mutual  agreement  between  competent 
parties,  per  verba  de  proeeenti^  to  take  each  other  for  husband  and  wife,  delib- 
erately made  and  acted  upon  by  living  toj^ether  professedly  in  that  relation, 
is  sufficient  without  any  formal  solemnization  or  ceremony  to  give  it  validity 
in  law;  Marriage  inferrable  from  circumstances;  Direct  proof  not  required; 
The  policy  of  the  law  favors  matrimony  and  legitimacy  rather  than  concu- 
binage and  bastardy;  Nature  of  testimonv  to  justify  presum{)tion  of  mar- 
riage; Practice  in  a  proceeding  of  bastarcly. — Stale  v.  Worthingham,  Sup. 
Ct.  Minn.,  C.  L.  N.,  June  16,  p.  823. 

Criminal  marriage  ;  The  act  of  1868  (Pasc.  Dig.  2,016),  making  it  a  felony 

for  a  white  person  to  marry  a  negro,  held  to  be  repealed  by  implication. 
•*  The  law  in  question  was  simply  one  of  a  system  brought  into  existence  by 
the  institution  of  slavery  and  designed  for  Its  support,  and  which,  like  all 
other  laws  on  the  suDJect,  disappeared  along  with  that  institution." — State 
V.  Webb  (with  note),  Dist.  Ct.  First  Jud.  Dist.  Tex.,  C.  L.  J.,  June  22,  p.  688. 

Buildins:  associations ;  Incapacity  of  wife  to  become  a  member,  or  to 

bind  herself  for  premiums,  fines,  or  dues;  Act  of  April  12,  1869;  Not  appli- 
cable to  married  women;  Mortgage  to  secure  money  borrowed  for  the 
improvement  of  wife's  separate  estate  ;  Kight  of  recoverv  thereon. — Wol- 
bach  V.  Lehigh  Building  Ass'n,  Sup.  Ct.  Pa.,  W.  N.  C,  July  5,  p.  157. 

Insane  Pbraons. — Inquisition  of  insanity  upon  motion  for  new  trial  of  defend- 
ant, one  of  the  grounds  of  which  was  that,  at  the  time  of  trial  of  defendant 
upon  an  indictment  of  perjury,  he  was  of  unsound  mind,  and,  therefore, 
unable  to  properly  plead  to  the  charge  or  conduct  his  defense ;  Charge  of 
court  to  the  eiTect  that  the  burden  of  proof  was  not  on  the  government,  but 
that  no  man  should  be  prosecuted  of  whose  sanity  there  is  a  reasonable 
doubt— United  States  v.  Lancaster,  U.  S.  Dist.  Ct.,  N.  D.  III.,  C.  L.  N., 
June  2,  p.  807. 

Where  persons  apparently  of  sound  mind,  and  not  known  by  the  adverse 

party  to  be  otherwise,  enter  into  a  contract  which  is  fair  and  bona  fide,  and 
which  is  executed  and  completed,  and  the  property  which  is  the  subject  of 
the  contract  cannot  be  restored  so  as  to  put  the  parties  in  statu  quo^  such 
contract  cannot  be  set  aside,  either  by  the  alleged  lunatic  or  those  who 
represent  him. — Scanlan  v.  Cobb,  Sup.  Ct.  HI.,  C.  L.  N.,  June  30,  p.  340. 
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Injunction. — When  not  granted ;  Threatened  trespass :  Removal  of  boundary 
fence.— Minnig's  App.,  Sup.  Ct.  Pa.,  W.  N.  C,  June  7,  p.  99. 

Insurance,  Fire. — In  the  absence  of  a  statute  requiring^  a  contract  of  insur- 
ance to  be  in  writing,  a  parol  contract  for  insurance  is  valid. — Relief  Fire 
Ins.  Co.  V.  Shaw,  Sup.  Ct.  U.  S.,  Alb.  L.  J.,  June  16,  p.  474. 

Insurance,  Life. — The  sale  and  assignment  of  a  life  policy,  outstanding  and 
valid,  and  containing  no  prohibition  of  such  alienation, 'is  good  in  Rhode 
Island,  though  made  to  one  who  has  no  interest  in  the  life  insured,  provided 
such  sale  and  assignment  is  a  bona  fide  business  transaction,  and  not  a  device 
to  evade  the  law.— Clark  v.  Allen,  Sup.  Ct.  R.  I.,  Alb.  L.  J.,  May  26,  p.  409. 

An  agreement  by  which  one  life  insurance  company  transfers  to  another 

life  insurance  company  all  of  its  assets  of  whatsoever  name  and  nature,  in 
consideration  of  the  latter  company's  undertaking  to  reinsure  all  the  risks, 
and  to  assume  and  pay  all  the  debts  and  liabilities  of  the  former  company, 
is  ultra  vires  and  void,  although  the  vendor  company  may  be  authorized  6y 
its  charter  to  reinsure  its  risks;  If  the  result  of  such  a  transaction  is  to 
induce  the  vendor  company  to  cease  to  use  its  franchises,  and  to  produce 
practical  insolvency,  policy-holders  and  creditors  in  Tennessee  may  attach 
property  of  the  corporation  in  that  state  by  bill  in  chancery,  and  subject  the 
same  to  the  satisfaction  of  their  debts ;  Extent  of  recovery  *by  policy-holder ; 
Premiums  paid  to  the  conveyee  company;  Loan-note;  "Forfeiture  for  non- 

gayment  of  interest  in  advance ;  Published  rule ;  Temporary  extension. — 
mith  V.  St.  Louis  Mutual  Life  Ins.  Co.,  Chan.  Ct.  Nashville,  Tenn.,  C.L. 
J.,  June  15,  p.  563. 

Forfeiture  of  policy  for  non-payment  of  premium ;  Parol  agreement  of 

agent  to  give  notice ;  When  ratified  by  acts  of  the  company ;  Failure  to 
notify;  Estoppel. — Globe,  etc.,  Ins.  Co.  v.  Johns,  Ex*r,  etc.,  Sup.  Ct.  Pa., 
W.  ^.  C,  June  21,  p.  181. 

A  person  who  has  no  interest  in  another's  life  cannot  purchase  or  take  by 

assignment  an  insurance  policy  on  such  life  ;  Such  a  thing  would  be  clearly 
against  public  policy,  and  is  not  authorized  by  law. — Missouri,  etc.,  Ins.  Co. 
V.  Sturges,  Sup.  Ct.  Ks.,  Alb.  L.  J.,  June  23,  p.  496. 

Life  insurance ;  Not  a  contract  of  indemnity  merely ;  Insurable  interest ; 

Policy  on  life  of  husband  and  wife  for  benefit  of  survivor;  Subsequent 
divorce  does  not  impair  the  policy ;  Witnesses  in  federal  courts;  Attorney. — 
Connecticut  Life  Ins.  Co.  v.  Schaefer  (with  note),  Sup.  Ct.  U.  8.,  Am.  L. 
Reg.,  July,  p.  892. 

Internal  Revenue. — A  trust  company  which  merely  invests  its  capital  in 
mortgage  securities  and  sells  those  securities  with  its  own  guarantee,  held 
not  to  be  a  banker  either  in  the  ordinary  acceptation  of  the  word  or  under 
the  United  States  revenue  laws. — Selden,  Collector,  v.  Equitable  Trust  Co., 
Sup.  Ct.  U.  S.,  Alb.  L.  J.,  July  7,  p.  16. 

■  Judgment.^! udgment;  Attachment  execution  served  on  defendant  by  cred- 
itor of  plaintiff;  Right  of  plaintiff  and  defendant  to  open  judgment  by 
agreement ;  Right  ot  attaching  creditor  to  intervene ;  Practice.— uallagher 
V.  Miller,  Sup.  Ct.  Pa.,  W.  N.  C,  July  5,  p.  165. 

Justice  of  the  Peace. — Held,  that  it  was  the  duty  of  the  appealing  party 
to  perfect  his  appeal  by  carrying  up  the  papers  in  the  case,  and  paying  the 
appeal  fees ;  Failing  to  do  tliis,  after  service  of  a  rule  on  him  to  do  so,  his 
appeal  was  properly  dismissed. — Garrity  v.  Bash,  Sup.  Ct.  III.,  C.  L.  N., 
June  30,  p.  844. 

Legacies. — Specific;  When  realty  will  be  charged  with  payment;  Not  void 
by  reason  of  charitable  devises* failing. — Davis'  Appeal,  Sup.  Ct  Pa.,  0.  L. 
N.,  June  16,  p.  826. 
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Liquor  Selling. — ^Liauor  law  of  1878;  Pleading;  Nature  of  injuries  must  be 
alleged  in  petition ;  Exemplary  damages ;  The  12th  section  of  the  act  of 
February  27,  1873,  so  far  as  it  authorizes  the  assessment  of  exemplary 
damages  in  civil  suits  for  acts  which  the  state  also  provides  may  be  pun- 
ished oy  a  criminal  prosecution,  is  in  violation  of  the  Bill  of  Rignts,  which 
declares  that  no  person  shall  be  put  in  jeopardy  twice  for  the  same  offence, 
and  is,  therefore,  unconstitutional  and  void. — ^Koerner  v.  Oberly,  Sup.  Ct. 
Ind.,  C.  L.  J.,  July  13,  p.  30. 

Malicious  Prosecution. — Acting  by  advice  of  counsel  as  a  justification; 
Defendant  need  not  show  by  proof  that  counsel  was  learned  in  the  law ;  It 
will  be  presumed  that  an  attorney  licensed  bv  the  supreme  court  to  practice 
law  was  competent  to  give  legal  advice.— Born  v.  Sullivan,  Sup.  Ct.  111., 

C.  L.  N.,  July  7,  p.  862. 

Mechanic's  Lien. — Under  the  legislation  of  Iowa,  mechanics  and  material 
men  are  entitled  to  a  lien  on  railways  for  their  work  and  labor,  which  lien 
dates  from  the  commencement  of  the  ouilding  of  the  railway,  and  takes  pri- 
ority over  a  mortgage  executed  after  the  commencement  of  the  works  out 
before  the  coraptetion  of  the  same. — Taylor  v.  Burlington,  etc.,  R.  W.  Co. 
(with  note),  U.  S.  Cir.  Ct.,  D.  Iowa,  C.  L.  J.,  June  8,  p.  686 ;  8.  c,  C.  L. 
N.,  June  23,  p.  329;  a.  c  ,  West.  Jur.,  June,  p.  337. 

Upon  the  facts,  the  sellers  of  wind  engines  and  pumps  delivered  to  the 

railroad  company  held,  under  the  legislation  of  Iowa,  not  entitled  to  a 
mechanic's  lien ;  Effect  of  taking  collateral  security  in  defeating  the  right  to 
a  mechanic's  lien. — Taylor  v.  Burlington,  etc.,  R.  W.  Co.,  U.  S.  Cir.  Ct., 

D.  Iowa,  C.  L.  J.,  June  8,  p.  636;  «.  c,  C.  L.  N.,  June  23,  p.  829;  «.  e., 
West  Jur.,  June,  p.  346. 

Mortgages. — ^Equitable  rights  of  a  wife  in  the  mortgaged  estate  of  her  hus- 
band, where  the  interest  of  the  latter  will  sell  for  enough  to  satisfy  the  debt ; 
The  wife's  inchoate  right  in  her  husband's  lands  contingent  upon  his  death, 
or  the  extinguishment  of  his  title  by  judicial  sale,  will  be  properly  guarded 
and  protected  by  the  courts. — The  Thames,  etc.,  Co.  v.  Julian,  U.  o.  Cir.  Ct., 
D.  Ind.,  C.  L.  J.,  June  8,  p.  684. 

The  owner  of  premises  executed  a  mortgage  on  the  same,  and  thereafter 

conveyed  them  to  a  grantee,  who  did  not  assume  the  payment  thereof. 
Through  several  mesne  conveyances,  the  grantees  in  none  of  which  assumed 
the  payment  of  the  mortgage,  the  property  was  conveyed  to  defendant.  In 
the  deed  to  defendant  was  a  clause  whereby  she  assumed  payment  of  the 
mortgage.  Held^  that  the  holder  of  the  mortgage  was  not  entitled  to  the 
benefit  of  defendant's  agreement,  and  she  was  not  liable  for  a  deficiency 
upon  a  sale  under  the  foreclosure  of  the  mortgage. — Vrooman  v.  Turner, 
CS.  App.  N.  Y.,  Alb.  L.  J.,  June  9,  p.  454. 

Chattel  mortgage ;  A  mortgage,  made  to  secure  debts  maturing  at  a  future 

day,  which  conveys  a  stock  of  ^oods  in  a  particular  store,  ana  any  other 
goods  which  may  from  time  to  time,  during  the  existence  of  the  mortgage, 
be  purchased  by  the  grantors  and  put  into  said  store  to  replace  any  part  of 
saia  stock  which  ma^''  have  been  disposed  of,  or  to  increase  and  enlarge  the 
stock  now  on  hand,  is  void^ier  ae. — rhelps  v.  Murrav,  Chan.  Ct.  Nashville, 
Tenn.,  C.  L.  J.,  June  22,  p.  683. 

- —  Ejectment  against  the  assignee  of  a  mortgagee ;  The  assignee  of  a 
mortgage,  holding  the  note  secured  thereby,  was,  after  condition  broken, 
found  in  possession  of  the  mortgaged  premises,  and  the  heirs  and  assigns  of 
the  mort^gor  thereupon  brought  ^ectment  to  dispossess  him.  Held,  that 
the  plaintins  could  not  recover;  Recitals  showing  jurisdiction;  Statute  of 
Limitations ;  Exceptions  as  to  females. — Eilgour  v.  Gockley,  Sup.  Ct  111., 
C.  L.  N.,  June  30,  p.  838. 

• —  Sale  under  power  in  trust  deed ;  Place  of  sale ;  North  door  of  courthouse; 
Construction  of  deed. — Alden  v.  Goldie,  Sup.  Ct.  El.,  C.  L.  N.,  June  80, 
p.  888. 
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Mortgages — Continued, 

Where  a  decree  of  foreclosure  under  a  deed  of  trust  conveyiug  a  rail- 
road, etc.,  to  secure  certain  bonds  has  been  obtained  in  the  name  of  the 
trustee  for  all  the  bondholders,  a  coart  of  equity  will  not,  at  the  instance 
of  certain  bondholders,  direct  the  trustee  to  execute  the  decree  and  sell  the 
road  at  once,  but  will  leave  the  trustee  to  the  exercise  of  bis  discretion ; 
The  remedy  of  the  bondholders  in  such  case  is  to  apply  to  have  the  trustee 
removed,  and  in  that  way  get  a  trustee  who  will  execute  their  wishes. — 
Farmer's  Loan  and  Trust  Co.  v.  Central  R.  R.  Co.,  U.  S.  Cir.  Ct,  D.  Iowa, 
"West  Jur.,  July,  p.  428. 

Municipal  Corporations. — Liability  for  damages  resulting  from  defective 
pavement  of  highways  under  its  charge;  Juror ;  Literest  of  citizens  or  tax- 

gayers  not  ordinarily  sufficient  to  disqualify. — City  of  Omaha  v.  Olmstead, 
up.  Ct  Neb.,  Am.JL.  Reg.,  June,  p.*866. 

The  board  of  public  works  had  no  authority  to  enter  into  a  contract  for 

paving  a  sidewalk  on  one  of  the  streets  around  the  capitol,  which  was  pro- 
vided for  in  sundry  civil  appropriation  act  of  March  8,  1873,  17  Statutes  at 
li&Tge. — Washington,  etc.,  Co.  v.  District  of  Columbia,  Sup.  Ct.  Dist  Col., 
C.  L.  N.,  June  2,  p.  308. 

Assessments  for  expenses  of   improvements;  An    ordinance  providing 

that  an  improvement  shall  be  paia  wholly  by  special  assessment  is  not 
repugnant  to  S  24,  Art  9,  ch.  24,  Rev.  Stat. ;  An  assessment  to  pay  for 
work  already  done  in  good  faith  by  the  corporate  authoritjs  or  under  its 
direction,  in  anticipation  of  the  special  assessment,  is  valid  ;  It  is  no  defence 
to  an  assessment  tnat  the  contract  for  the  work  was  not  performed  according 
to  its  terms ;  The  proper  authorities  must  decide  upon,  and,  if  the^  accept 
the  work,  the  acceptance,  in  the  absence  of  fraud,  is  conclusive. — Rickets  ▼. 
Hyde  Park,  Sup.  Ct  111.,  C.  L.  N.,  June  30,  p.  344. 

Authority  to  subscribe  a  certain  sum  to  the  stock  of  a  railroad  is  not  an 

authority  to  sell  bonds  at  a  discount  to  a  larger  amount,  so  as  to  raise  that  sum. 
— Daviess  County  Court  v.  Howard,  Ct  App.  Ky.,  Am.  L.  Reg.,  July,  p.  429^ 

Under  the  general  incorporation  law  there  is  no  such  office  as  city  mai^ 

shal;  by  that  law  provision  is  made  for  the  election  of  certain  officers 
only,  and,  until  the  city  council  shall  so  provide,  there  is  no  officer  with  like 
powers,  such  as  the  city  marshal  had  under  the  special  charter  of  the  citv; 
Heldy  that  the  office  to  which  relator  claims  he  was  elected,  under  the  special 
charter  of  the  city  (city  marshal),  was  determined  and  ceased  by  the  ori^ani- 
zation  of  the  city  under  the  general  incorporation  law. — People  v.  Galesbuig, 
Sup.  Ct  111.,  C.  L.  N.,  July  7,  p.  348. 

Neoligrncb. — The  liability  of  a  township  for  an  accident  caused  by  the  unsafe 
condition  of  a  road  is  not  avoided  by  the  fact  that  the  road  had  been  con- 
structed or  repaired  by  a  contractor,  under  contract  awarded  in  accordance 
with  the  act  of  January  19,  I860.— Township  v.  Scholly,  Sup.  Ct  Pa.,  W. 
N.  C,  June  21,  p.  134. 

. Contributory  negligence ;  Railroad  company ;  Crossings  at  grade ;  When 

Questions  of  negligence  should  not  be   submitted   to  the  Jury. — Central 
L  R.  V.  Feller  et  al..  Sup.  Ct  Pa.,  W.  N.  C,  July  6,  p.  160. 

Nuisance. — A  general  grant  of  power  to  a  city  council  "  to  declare  what  shall 
be  a  nuisance,  and  to  prevent,  remove,  or  abate  the  same,"  will  not  authorize 
the  council  to  declare  an vthing  a  nuisance  which  is  not  such  at  common  law, 
or  has  not  been  declared  such  by  statute;  Shade  trees  standinjB^  JuU  within 
the  curbing  of  the  sidewalk  on  a  street  do  not  constitute  a  nuisance,  where 
they  are  no  obstruction  to  the  travel  along  such  street ;  and  an  owner  of  the 
abutting  lot  may  enjoin  the  city  authorities  from  cutting  down  such  trees, 
althougfi  the  city  council  may  have  declared  the  same  a  nuisance  and 
directed  their  abatement  as  such.— Everett  v.  Council  Bluffs,  Sup.  Ct  lows^ 
West.  Jur.,  July,  p.  416. 
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Partnership. — Agreement  to  indemnify  retiring  partner  ac^ainst  existing  con- 
tracts of  the  firm ;  Presumption  as  tolcnowledge  of  liquidating  partner  with 
regard  to  such  contracts ;  Evidence ;  Proof  of  contents  of  letters ;  What  not 
admissible;  Parol  proof  corroborative  and  explanatory  of  matters  of  record. 
—Harrington  v.  Woodward,  Sup.  Ct.  Pa.,  W.  JT.  C,  June  28,  p;  146. 

Patents. — ^Infringement ;  Modification  bv  a  combination  of  old  ingredients ; 
Performing  di^rent  functions  by  sucn  combination. — ^Fuller  v.  Yentzer, 
Same  v.  Goodrich,  Sup.  Ct.  U.  8.,  C.  L.  N.,  May  26,  p.  298. 

Infringement ;  Sale  more  than  two  years  prior  to  application  for  patent ; 

Abandonment— The  Consolidated,  etc.,  Co.  v.  Wright,  Sup.  Ct.  if.  S.,  C. 
L.  N.,  June  9,  p.  318. 

A  patent  will  not  be  granted  which  has  previously  been  described  in  an 

Englisn  patent — In  the  matter  o&  McCloskev's  App.,  Sup.  Ct,  D.  Col., 
C.Ii.N.,.June9,  p.  818. 

Practice. — ^Reference  of  action  involving  claim  for  legal  services ;  Decision  of 
the  general  term  granting  or  refusing  a  discretionary  order  held  not  to  be 
appealable  to  the  court  of  appeals. — Martin  v.  Wmdsor  Hotel  Co.,  Ct 
App.  N.  Y.,  Alb.  L.  J.,  June  23,  p.  495. 

Principal  and  Agent. — Broker  employed  by  A  to  effect  an  exchange  of 
properties  with  B  cannot  recover  commissions  from  B,  even  on  an  express 
promise  by  B  after  the  exchange. — ^Lynch  v.  Fallon  (with  note),  Sup.  Ct 
k  I.,  Am.  L.  Reg.,  June,  p.  831. 

Ratification  by  principal^  must  be  with  knowledge  of  the  facts  as  they 

really  are ;  Agent's  good  faith  does  not  excuse  negligence ;  Agent  to  loan 
money  taking  insufficient  security ;  Principal  not  obliged  to  accept  the  secu- 
rity at  his  peril  or  reject  it  at  once. — Owensboro  Savings  Bank  v.  Western 
Bank,  Ct  App.  Ky.,  Am.  L.  Reg.,  June,  p.  344. 

If  an  insurance  company  discontinues  its  insurance  business,  and  notifies 

the  public  to  that  effect,  a  contract  made  by  it  with  a  person,  as  agent,  to 
effect  insurances,  and  for  which  he  has  paid  the  company  a  sum  in  advance, 
to  be  taken  out  in  policies  thereafter  to  be  obtained  by  him,  will  be  held 
rescinded,  and  the  person  actine  as  agent  can  sue  the  company  for  the  bal- 
ance of  the  sum  so  paid  in  advance  to  it,  after  deducting  whatever  insur- 
ances that  mav  have  been  effected  by  him. — Seipel  v.  international,  etc., 
Co.,  Sup.  Ct  fa.,  C.  L.  N.,  June  16,  p.  327. 

Railroads.  —  Liens  of  emplov6s  for  services;  Resolutions  of  January  21, 
1848;  Act  of  April  4,  1862;  Meaning  of  words  **  contractors,  laborers,  and 
workmen ;"  Civil  engineers  not  within. — Pennsylvania,  etc.,  v.  Luffer,  Sup. 
Ct  Pa.,  W.  N.  C,  May  31,  p.  77. 

Liability  of  railroad  company  for  injuries  sustained  by  a  passenger  at  the 

hands  of  a  fellow-passenger ;  Exemplary  damages ;  Duty  of  a  conductor  to 
protect  passengers  from  insult  and  injury;  Practice  as  to  instructions  to  jury. 
—New  Orleans,  etc.,  R  R  v.  Burke,  Sup.  Ct  Miss.,  C.  L.  J.,  June  8,  p.  539. 

An  employ^  of  a  railroad  company,  working  in  the  machine  and  repair 

shops  of  such  company,  is  not  so  engaged  in  operating  a  railway  as  that  he 
can  under  Code,  {  1,807,  recover  for  an  injury  resulting  to  him  by  the 
negligence  of  a  co-employ^;  Instructions;  Issues  fully  stated;  Error; 
Resumption  of  prejudice  arising  therefrom. — Potter  v.  C.  R.  J.  &  P.  R.  R. 
Co.,  Sup.  Ct  Iowa,  West  Jur.,  July,  p.  418. 

Real  Property. — The  several  states  of  the  Union  possess  the  power  to 
regulate  the  tenure  of  real  property  within  their  limits,  and  the  modes  of 
its  acquisition  and  transfer,  and  the  rules  of  its  descent,  and  the  extent  to 
which  a  testamentary  disposition  of  it  may  be  exercised  by  its  owners ;  Held^ 
that,  under  the  laws  of  tne  state  of  New"^  York,  a  devise  of  lands  there  sit- 
uated to  the  United  States  is  void.— United  States  v.  Fox,  Sup.  Ct  U.  S., 
Alb.  L.  J.,  May  26,  p.  412. 
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Beceiyer. — Appointment  of  railroad  receiver ;  A  court  of  equity  will  not 
appoint  a  receiver  of  a  railroad  merely  upon  a  showing  that  there  has  been 
a  default  in  the  payment  of  interest,  secured  by  a  mortgage  of  the  properties 
and  income  of  the  company,  that  upon  such  default  the  trustees  under  the 
mortgage  -were  entitled  to  immediate  possession,  that  they  have  demanded 
possession,  and  that  the  same  has  been  refused;  It  is  necessary,  in  addition 
to  this,  to  show  that  ultimate  loss  will  happen  to  the  beneficiaries  under  the 
mortgage  by  permitting  the  properW  to  remain  in  the  hands  of  its  owners 
until  final  decree  and  sale,  if  such  decree  and  sale  be  made ;  The  facts  in 
this  case  examined  and  held  not  to  exhibit  such  danger  to  the  bondholders 
as  will  warrant  the  appointment  of  a  receiver ;  The  case  of  Williamson  v. 
New  Albanv  R.  R.  Co.,  1  Bissell,  198,  followed.— Union  Trust  Co.  v.  St. 
Louis,  etc.,  k.  R.,  U.  S.  Cir.  Ct.,  E.  D.  Mo.,  C.  L.  J.,  June  22,  p.  685. 

Replevin. — In  the  statutory  substitute  for  replevin  the  petition  need  not  con- 
tain all  the  allegations  required  in  the  affidavit;  In  such  proceeding,  under  a 
general  denial  of  title  in  plaintiff,  defendant  may  Justify  under  le^l  process 
against  the  true  owners ;  Fraudulent  conveyances ;  Practical  verdict — Bosse 
V.  Thomas,  St.  Louis  Ct.  App.,  C.  L.  J.,  May  26,  p.  486. 

Riparian  Rights. — ^Title  to  land  under  water  in  England  and  America ;  Rule 
of  the  federal  courts  as  to  what  are  navigable  waters  distinguished  from  the 
English  rule;  The  rule  adopted  in  Iowa;  Power  of  public  authorities 
there  to  build  wharves  and  levees  on  the  banks  of  the  Mississippi  below  high 
water  determined ;  Railways  in  streets;  Rights  of  abutting  owners. — Barney 
V.  City  of  Keokuk  (with  note).  Sup.  Ct.  U.^..  C.  L.  J.,  May  26,  p.  491. 

Sales. — Vendors  held  liable  to  purchasers  for  sale  of  counterfeit  negotiable 
bonds,  though  the  former  were  unaware  of  the  worthlessness  of  the  bonds  at 
the  time  of  sale,  which  was  completed  by  a  telegram  accepting  plaintiff's 
offer  as  to  price ;  Heldy  that  contract  was  not  modified  by  a  letter  subse- 
qiientlv  written  by  vendors  and  received  by  purchasers  and  proposing  to 
treat  the  sale  as  one  without  recourse,  the  terms  of  which  letter  were  under 
the  facts  not  accepted  by  purchasers. — Utley  eial.  v.  Donaldson  «<  o/.,  Sup. 
Ct  U.  S.,  Alb.  L.  J.,  June  9,  p.  448. 

Vendor  and  vendee ;  Sale  of  chattels;  Warranty;  Eviction;  Misrepre- 
sentation of  title  ;  Sale  of  patent — Krumbhaar  v.  Birch,  Sup.  Ct  Pa.,  W. 
N.  C,  June  28,  p.  144. 

Taxes. — ^The  provisions  of  the  act  of  July  1,  1862,  so  far  as  they  impose  a  tax 
,  in  personam,  impose  it  only  on  the  executor  or  trustee,  and  not  on  the  le^- 

tee  or  cestui  que  trust. — United  States  v.  Allen,  U.  S.  Dis.  Ct,  S.  D.  N.  i ., 

C.  L.  N.,  June  23,  p.  880. 

^—  Tax  sale;  Two  sales  same  day;  One  valid;  Where  land  was  sold 
twice  on  the  same  day  for  the  delinquent  taxes  of  different  years,  and  the 
owner  redeemed  from  the  first  sale,  supposing  it  was  the  only  sale  that  was 
made,  and  that  it  was  for  all  the  taxes  then  due,  held,  that  the  second  sale 
of  the  same  land  on  the  same  day,  for  taxes  of  a  different  year,  was  void, 
and  no  redemption  was  required. — Shoemaker  v.  Lacev,  "^Sup.  Ct.  Iowa, 
West  Jur.,  July,  p.  424. 

Trade-Marks. — Heldy  that  a  manufacturer  has  the  right  to  label  hia  goods 
with  his  own  name  and  that  of  his  mill,  if  no  fraudulent  purpose  is 
intended ;  Whether  a  trade-mark  whose  reputation  depends  on  the  excel- 
lence of  the  manufacture,  or  the  skill  and  honesty  of  the  manufacturer, 
can  be  legally  assigned,  ^(sre ;  Whether  the  English  practice  of  retaining 
a  firm  name,  when  no  original  partner  remains, is  recognized  in  American 
law,  qucere, — Carmichel  v.  Latimer,  Sup.  Ct  R.  I.,  C.  L.  J.,  July  6,  p.  7. 

Trusts.*— Where  there  is  an  active  trust  created  for  life  it  will  not  fail  during 
the  continuance  of  that  life,  although  ^he  contingency  (birth  of  issue)  has 
become  improbable. — Delbert*8  App  Sup.  Ct.  JPa.,  C.  L.  N.,  June  16, 
p.  826. 
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TKU8T8 —  Continued. 

Resulting  trust;  The  bill  alleged  that  the  complainant  and  Enos  Smith 

entered  into  a  verbal  agreement,  whereby  the  latter  was  to  contract  for  the 
purchase  of  the  land  in  question,  and  agree  to  pay  the  stipulated  price,  and 
that  the  complainant  was  to  furnish  and  pay  one-half  of  the  purchase  price, 
and  have  a  deed  to  an  undivided  half  interest  in  the  lands  purchased ;  that 
under  such  verbal  agreement  Enos  Smith  entered  into  a  contract  for  the 
land  in  his  ovm  name  j  Held,  that  the  facts  stated  in  the  bill  were  suflScient 
to  raise  a  resulting  trust — Smith  v.  Smith,  Sup.  Ct.  III.,  C.  L.  N.,  July  7, 
p.  352. 

Wills. — Undue  influence  operating  on  the  mind  of  an  elderly  woman,  weak- 
ened by  intemperance,  innamed  by  abnormal  sensual  desire,  and  subjected 
to  the  persuasions  of  one,  the  obiect  of  the  inflamed  loni^in^s,  whose  rela- 
tions 01  confidence  gave  him  ample  opportunity  of  accomplishmg  his  private 
ends,  is  an  imprisonment  of  the  mind  not  less  cogent  than  actual  duress,  and 
is  sufficient  to  avoid  a  will  made  under  such  influence. — Dushane's  App., 
Conneirs  Estate,  Sup.  Ct.  Pa.,  W.  N.  C,  May  31,  p.  78. 

Where  a  legatee  under  a  will  is  shown  to  have  had  actual  knowledge  of 

proceeding  to  set  it  aside,  he  cannot  be  permitted  to  come  in  afterwards 
and  review  the  controversy  on  the  ground  that  legal  and  formal  notice  had 
not  been  served  on  him. — App.  of  Frances  Johnston,  Comell's  Estate,  Sup. 
Ct.  Pa.,  W  N.  C,  May  31,  p.  80. 

Proof  of  execution  of  will ;  Refusal  to  probate  when  proof  not  in  com- 
pliance with  statute. — The  Gaines  Case,  U.  S.  Cir.  Ct.,  D.  La.,  C.L.  N.,  June 
2,  p.  305. 

Construction  of;  Charitable  use:  Devise  to  county  as  trustee;  Municipal 

corporation ;  Power  to  administer  trusts ;  Act  of  April  16,  1834,  J  3  (Purd. 
Dig.  295,  pi.  5);  Devise  to  ** the  poor"  of  a  designated  township;  When 
trustee  appointed ;  Vagueness  of  tne  trust  or  uncertainty  of  the  cestui  que 
truMt  not  material. — County  of  Lawrence  ei  al.  v.  Leonard  et  aL,  Sup.  Ct. 
Pa.,  W.  N.  C,  June  14,  p.  121. 
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/.     COMPOSITION  IN  BANKRUPTCY. 

By  virtue  of  the  absolute  dominion  which  every  man  has 
over  his  own  property,  a  creditor  at  common  law  could  refuse 
to  receive  less  than  the  full  amount  due  him  in  satisfaction 
and  discharge  of  his  demand,  although  a  compromise  might 
be  for  the  best  interest — not  merely  of  other  creditors,  but  of 
himself.  In  this  way  an  obstinate  creditor  could  defeat  an 
advantageous  composition  unless  his  terms  were  accepted 
by  the  debtor  and  the  other  creditors.  Such  a  power  in  the 
hands  of  an  exacting  and  unscrupulous  creditor,  although 
legal,  was  inequitable,  for  it  enabled  him  to  violate  that  prin- 
ciple of  equality  which  is  equity,  and,  moreover,  was  con- 
trary to  that  principle  of  natural  justice  which  dictates  that 
the  majority  of  those  having  a  common  interest  shall  have 
the  right  to  prescribe  the  course  of  action  to  be  pursued 
by  all. 

The  17th  section  of  the  act  of  June  17,  1874  (18  Stat.  182), 
was  passed  for  the  purpose  of  remedying  this  wrong.  It 
provides  for  the  adoption  of  a  resolution  of  composition  in 
all  cases  in  bankruptcy,  whether  voluntary  or  involuntary, 
and  whether  an  adjudication  has  been  had  or  not.  By  the 
express  terms  of  the  statute  a  case  in  bankruptcy  must  be 
pending  in  order  to  authorize  the  commencement  of  a  pro- 
ceeding for  a  composition.'  Such  a  case  would  not  be  pend- 
ing if  the  court  had  no  jurisdiction  of  the  cause,  but,  inas- 
much as  the  requirement  is  merely  that  the  case  shall  be 

'/«  re  Reiman  &  Friedlander,  11  B.  R.  21 ;  13  B.  R.  128;  7  Ben.  455;  12 
Blatchf.  552. 
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pending,  mere  defects  in  the  petition  in  bankruptcy,  which 
do  not  affect  the  jurisdiction,  will  not  vitiate  a  proceeding  for 
a  composition.  This  was  so  decided  in  a  case  where  the 
petition  in  involuntary  bankruptcy  alleged  that  the  petitioners 
constituted  the  requisite  proportion  in  number  artd  amount  of 
the  creditors  of  one  of  the  petitioners,  instead  of  the  debtor.' 
The  case  is  pending  from  the  time  of  the  filing  of  the  petition 
in  bankruptcy ;  and  as  the  statute  expressly  provides  for  the 
institution  of  proceedings  for  a  composition,  whether  an  adju- 
dication has  been  had  or  not,  the  absence  of  an  adjudication 
of  bankruptcy  will  not  render  them  void  in  either  a  voluntary 
or  involuntary  case.3  It  has,  however,  been  held  that  such 
an  adjudication  should  be  made;  but  this  maybe  deemed 
doubtful,  for  the  statute  authorizes  a  proceeding  in  a  pending 
case  before  adjudication,  the  very  object  of  which  is  to  sus- 
pend €ind  eventually  terminate  the  case  without  going  through 
the  ordinary  course  of  a  proceeding  in  bankruptcy.  It  would, 
therefore,  seem  to  be  the  better  doctrine  that  the  proceeding 
for  a  composition,  in  general,  stays  or  suspends  all  other  pro- 
ceedings in  the  case  until  it  is  finally  disposed  of. 

The  statute  provides  for  the  acceptance  of  a  composition 
proposed  by  a  "debtor;"  but  this  term  includes  corporations 
as  well  as  natural  persons.^  So,  at  least,  is  the  judgment  of 
respectable  authority;  but  it  must  be  confessed  that  the  ques- 
tion cannot  be  deemed  to  be  settled  yet,  for  a  resolution  of 
composition  is  a  discharge  within  the  meaning  of  the  bank- 
rupt law,  and  the  Revised  Statutes  (§  5122)  provide  that 
no  discharge  shall  be  granted  to  a  corporation.  If  the  case 
is  pending  by  or  against  a  firm,  one  partner  may  make  a 
proposition  alone,  for  the  term  "debtor"  is  construed  to 
mean  any  one  or  more  of  the  debtors.  In  such  case  all  may 
unite  in  a  proposition,  or  each  debtor  may  make  a  proposi- 
tion for  himself.5 

A  petition  for  a  meeting  to  consider  a  proposed  com- 

*  In  re  Morris,  11  B.  R.  443. 

3  In  re  Aaron  Van  Auken,  14  B.  R.  425. 

^  In  re  Weber  Furniture  Co.,  13  B.  R.  529,  559. 

5  Pool  V.  McDonald,  15  B.  R.  560. 
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promise  may  be  filed  by  the  debtor  or  bankrupt,  as  the  case 
may  be,  or  by  any  creditor  of  such  debtor  or  bankrupt,  and 
must  be  duly  verified.  It  must  set  forth  that  a  compromise 
lias  been  proposed  by  the  debtor  or  bankrupt,  and  that  the 
petitioner  verily  believes  that  such  proposed  composition 
ivill  be  accepted  by  two-thirds  in  number  and  one-half  in 
value  of  the  creditors  of  such  debtor  or  bankrupt,  in  satisfac- 
tion of  the  debts  due  from  such  debtor  or  bankrupt.^  The 
fair  inference  from  this  language  is  that  the  terms  of  the  pro- 
posed compromise  need  not  be  set  out  at  length ;  but  if  they 
are,  the  creditors,  at  the  meeting,  may  accept  or  reject  that 
proposition,  and  the  debtor  may  make,  and  the  creditors  may 
accept,  a  different  proposition.^ 

Upon  the  filing  of  the  petition  the  court  must  forthwith 
order  a  meeting  of  the  creditors  to  be  called,  to  consider  the 
proposition.®  This  order  may  be  made  by  the  judge;  or,  if 
there  is  no  contest,  by  the  register.^  The  statute  provides 
that  the  meeting  shall  be  called  under  the  direction  of  the 
court,  but  does  not  direct  by  whom  the  notices  shall  be  sent. 
The  fair  inference  is  that  this  matter  is  left  to  the  court  to  fix 
in  its  order.  In  practice,  the  notices  are  sent  by  the  clerk, 
marshal,  or  register."  The  creditors  are  to  be  notified  of  the 
time,  place,  and  purpose  of  the  meeting,  but  not  necessarily 
of  the  precise  proposition  to  be  made."  A  notice  must  be 
sent  to  each  known  creditor  not  less  than  ten  days  before 
the  meeting.  It  may  be  personal  or  otherwise,  as  the  court 
may  direct.  It  is  generally  sent  by  mail,  and,  in  that  case, 
should  be  properly  addressed  and  postpaid."  If  the  notices 
are  sent  by  the  register,  his  own  memorandum  is  sufficient 
proof  that  they  have  been  duly  sent.  If  they  are  sent  by 
the  clerk  or  the  marshal,  the  officer  so  sending  them  should 

*  Rule  xxxvi. 

T  In  re  Haskell,  11  B.  R.  164. 

*  Rule  xxxvi. 

9/if  re  Henry  H.  Stafford,  13  B.  R.  378. 

'*>  Af  re  Michael  H.  Spades,  13  B.  R.  72;  6  Biss.  448. 

"/»  re  Haskell,  ii  B.  R.  164. 

"/«  re  Michael  H.  Spades,  13  B.  R.  72;  6  Biss.  448. 
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make  a  return  of  that  fact  on  or  before  the  day  appointed 
for  the  meeting. 

The  register  acting  in  the  case,  or,  if  no  register  has  been 
assigned,  a  register  to  be  designated  by  the  court,  must  hold 
and  preside  at  the  meeting  at  the  time  and  place  specified 
in  the  notice. '3  He  has  the  power  to  regulate  the  form  and 
order  of  proceedings  at  the  meeting,  and  to  decide  questions 
that  arise,  subject  to  review  by  the  court.**  The  debtor, 
unless  prevented  by  sickness,  or  other  cause  satisfactory  to 
the  meeting,  must  be  present,  and  produce  a  statement 
showing  the  whole  of  his  assets  and  debts,  and  the  names 
and  addresses  of  the  creditors  to  whom  such  debts  are  due. 
If  he  is  prevented  from  being  present,  some  one  in  his  behalf 
may  produce  the  statement.  If  the  debtor  has  already  filed 
sworn  schedules,  he  may  use  them  as  the  written  state- 
ment.'s  The  statute  specifies  no  form,  manner,  or  time  at 
which  the  statement  shall  be  made  or  presented,  and,  there- 
fore, if  the  debtor  is  examined,  his  testimony  will  be  deemed 
to  constitute  a  part  of  his  statement.'^  Where  a  debt  arises 
upon  a  bill  of  exchange  or  promissory  note,  the  debtor,  if 
he  does  not  know  who  is  the  holder  thereof,  may  state  the 
amount  of  such  bill  or  note,  the  date  on  which  it  falls  due, 
the  name  of  the  acceptor  and  of  the  person  to  whom  it  is 
payable,  and  any  other  particulars  within  his  knowledge 
respecting  the  same,  and  the  insertion  of  such  particulars  is 
a  sufficient  description  in  respect  to  such  debt.  If  a  debtor 
disputes  the  claim  of  a  creditor,  he  should  have  the  amount 
ascertained  either  by  the  trial  of  an  action  at  law  or  by  an 
enquiry  in  the  bankrupt  court.*^  If  the  amount  due  to  any 
creditor  is  found  to  be  different  from  that  contained  in  the 
statement,  the  statement  should  be  altered  at  once  and  the 
true  amount  inserted.'® 

*3  Rule  xxxvi. 

'4/if  re  Holmes  &  Lissberger,  12  B.  R.  86. 

>5/if  re  Haskell,  ii  B.  R.  164. 

^^  In  re  Reiman  &  Friedlander,  13  B.  R.  128;  12  Blatchf.  562. 

»7  In  re  Trafton,  14  B.  R.  507. 

«8  Ex  parte  Peacock,  L.  R.  8  Ch.  App.  682;  In  re  B.  C.  Astcn,  14  B.  R.  7. 
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The  statute  merely  provides  that  the  creditors  may  accept 
the  composition  proposed  by  the  debtor,  and  that  the  pro- 
visions of  the  composition  so  accepted  shall  be  binding  on 
them.  It  has,  therefore,  left  the  debtor  and  the  creditors  to 
arrange  the  terms  of  the  composition  in  each  particular  case. 
To  this  remark  there  is  one  exception.  Every  composition 
subject  to  the  priorities  allowed  by  the  bankrupt  law  must 
provide  for  a  pro  rata  payment  or  satisfaction  in  money  to 
the  creditors  in  proportion  to  the  amount  of  their  unsecured 
•debts,  or  their  debts  in  respect  to  which  they  may  have 
surrendered  any  security  held  by  them.  If  any  of  the 
•creditors  are  entitled  to  priority,  the  composition  should 
provide  for  it;  otherwise  they  might  be  entitled  to  share  only 
pro  rata  with  the  other  creditors.'^  The  term  "  money  "  is 
used,  in  contradistinction  to  property,  so  as  to  preclude  all 
traffic,  or  dicker,  or  speculation  in  property  by  which  a  large 
nominal  debt  may  be  paid  by  small  actual  value,  or  by  which 
one  creditor  may  receive  more  than  another.  The  amount 
or  proportion  to  be  paid  must  be  fixed  in  currency,  and  all 
must  receive  alike."®  A  composition,  therefore,  cannot  pro- 
vide for  a  payment  in  notes.'*  Where  notes  are  to  be  used, 
the  proper  provision  is  that  the  payment  shall  be  secured  by 
notes.  The  term  "money,"  however,  does  not  mean  cash 
on  the  nail  or  on  demand,  but  that,  whenever  paid,  it  shall 
be  in  what  the  law  admits  to  be  money.  A  composition 
may,  therefore,  provide  for  payment  in  instalments  at  stated 
future  times."'  If  the  debtor  desires  to  relieve  himself  from 
the  obligation  at  common  law  to  seek  the  creditor  and  tender 
the  composition,  he  should  make  the  money  payable  within 
a  certain  time  after  notice  or  demand,  or  introduce  some 
other  provision  for  his  protection.'3  If  the  payment  is  to  be 
'secured  by  an   endorsement,  the  resolution  should  either 

»9i?x  parte  Walter,  L.  R.  15  Eq.  412. 

*^  In  re  Reiman  &  Friedlander,  13  B.  R.  128;  12  Blatchf.  562. 
"*  In  r^Langdon,  13  B.  R.  60;  In  re  James  T.  Hurst,  13  6.  R.  455. 
^  In  re  Langdon,  13  B.  R.  60;  In  re  Reiman  &  Friedlander,  11  B.  R.  ai ; 
113  B.  R.  128. 

^  Hazard  v.  Mare,  6  H.  &  N.  435. 
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name  the  endorser  or  provide  for  his  betn 
but  a  provision  that  the  endorser  shal 
certain  persons  who  act  as  a  committee 
sufficient.''^  If  the  endorser  is  to  be  s* 
ment  of  the  property,  the  trust  as  to  ai 
remain  after  the  payment  of  the  com 
declared ;  otherwise  the  endorser  may  b 
it.^^  The  resolution  may  provide  for  th 
trustee,  either  to  receive  and  distribute  tj 
the  composition,  or  to  take  an  assignms 
assets  to  secure  the  payment  of  tlie  comp 
English  statute  the  debtor  remains  in 
control  of  his  property, '^  but  our  act,  in 
ency  of  a  case  in  bankruptcy,  to  a  cert 
him  of  that  control.^®  If  he  desires  to 
dispose  of  his  assets,  in  order  to  meet  Xh 
he  stipulates  to  pay,  lie  may  insert  i 
effect.»« 

The  debtor,  at  the  meeting,  must  ai 
that  may  be  made  of  him»  It  is  not  the 
that  the  debtor  shall  answer  only  such  i 
put  by  the  meeting,  or  with  its  consent 
designed  to  protect  the  minority,  and  enii 
themselves  and  the  majority  upon  the 
proposed  composition  before  it  is  vote 
therefore,  may  examine  the  debtor,  alt 
object  to  his  doing  so, 3°  and,  if  he  desired 
must  be  completed  before  the  vote  oj 

^  In  ft  Reiman  &  Friedlander,  1 1  B.  R.  31 ;  7  B| 
^^  Ih  re  Solomon  Louis,  14  13«  R.  144;  7  Ben.  4S: 
"*  Ex  parte  Wikocks,  44  L.  J.  (Bankfuplcy)  12 
^  Ex  parte  M.  &    L.   D.    Banking    Co.,   L.   R* 

Birminghain  ft,   &  C,   Co.,   L.   R.   u   Eq.  ^04;  il 

Ch.  Div.  537. 

^^/«  ft  Thomas  McKeon,  ii   B.  R.  182;  7  B< 

Fricdlander,  n  B.  R-  21;  7  Ben*  455, 
^  In  r€  Aaron  Van  Auken,  14  B,  R,  435 ;  Ih  rt 

R.  182;  In  re  Rdman  Be  Friedlander,  II  F*  R,  31 ; 
3**  In  re  Morris,  11  B,  R.  443 ;  In  re  Holmes  &  | 
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be  taken.3<     If  other  creditors  are  not  willing  to  be  detained 
while   the   examination   is  in   progress,  the   taking  of  the 
vote  may  be  postponed  to  a  specified  time,  and  those  who 
do  not  desire  to  remain  can  depart,  and  return  at  the  desig- 
nated time.^    The  creditor  is  entitled  to  the  fullest  oppor* 
tunity  to  put  questions  calculated  to  ascertain  all  the  mate- 
rial  facts  in  regard   to  the   debtor's  affairs,  but  this  right 
must  be  exercised  in  good  faith,  and  the  examination  must 
be  confined  to  such  material  facts.^^     The  object  in  view 
in  requiring  the  debtor  to  be  present  and  answer  enquiries 
is  to  enable  any  creditor  who  is  dissatisfied  with  the  con- 
tents of  the  statement,  or  may  regard  it  as  inaccurate  in 
omitting  things  which  it  ought  to  contain,  or  in  containing 
erroneous   items,  to  ask   the   debtor  as  to   the  particulars 
respecting  which  information  is  thought  to  be  desirable,  and 
thus  arrive  at  a  true  exhibit  of  his  affairs.     The  enquiries, 
therefore,  must  be  only  such  as  will  properly  be  in  further- 
ance of   such   object,  and  such  as  will  aid  in  determining 
whether  any  composition  at  all  ought  to  be  accepted,  or  the 
terms  of  the  one   which   ought  to  be   accepted.34    If  the 
debtor  has  kept  books  in  his  business,  such  books  must  be 
produced  on  the  demand  of  any  creditor,  and  the  debtor 
must  answer  all  enquiries  in  reference  to  any  entry  in  such 
books  which  bears  upon  the  question  of  the  exact  condition 
of   his  affairs.     If   it  seems    necessary  that  time  shall  be 
allowed  to  have  them  examined  by  an  expert,  an  adjourn- 
ment may  be  had  for  that  purpose.^s    The  examination  of 
the  debtor  should  be  conducted  in  the  same  manner  as  the 
examination  of   a  witness  in   open    court,  and   the  debtor 
should  answer  the  enquiries  made  of  him  by  the  creditor^ 
and  do  no  more  until  the  creditor  has  finished,  after  which 
he  may,  of  his  own  volition  or  in  answer  to  interrogatories 
by  his  counsel,  make  such  explanations  as  are  relevant.     The 

3^  In  re  Holmes  &  Lissberger,  12  B.  R.  86. 
33/11  re  Holmes  &  Lissberger,  12  B.  R.  86. 

33  ^x  parte  Mackenzie,  L.  R.  10  Ch.  App.  88. 

34  In  re  Holmes  &  Lissberger,  12  B.  R.  86. 
35 /n  re  Holmes  &  Lissberger,  12  B.  R.  86. 
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answers  of  the  debtor  should  be  reduced  to  writing,  in  the 
form  of  an  examination,  and  the  debtor  should  sign  the 
document  and  be  sworn  to  the  truth  thereof. ^^ 

After  the  examination  is  completed,  the  vote  on  the 
resolution  may  be  taken.*  The  register  has  the  right  to 
decide  who  are  entitled  to  vote,  and  in  respect  to  what 
amount  of  debt,  and  pass  upon  the  propriety  and  regularity 
in  form  of  the  proofs  of  debt  and  the  letters  of  attorney .37 
The  statute  provides  that  the  creditors  may  resolve  that  a 
composition  proposed  by  a  debtor  shall  be  accepted.  The 
term  "  creditors,"  however,  is  not  used  in  a  technical  sense, 
but  includes  all  persons  who  have>  provable  claims.^^  The 
mere  fact  that  the  name  of  a  creditor  appears  on  the  state- 
ment does  not  give  him  the  right  to  appear  without  proof, 
and  be  recognized  as  a  creditor  for  the  sum  named.  None 
but  bona  fide  creditors  are  to  have  a  voice  in  the  proceedings, 
and  the  mere  fact  that  the  debtor  chooses  to  put  their  names 
on  his  statement  does  not,  even  prima  facie^  establish  that 
they  are  creditors.  Every  one  who  claims  to  be  a  creditor 
must,  therefore,  establish  his  claim.  If  a  creditor,  however, 
in  an  involuntary  case,  is  one  of  the  petitioning  creditors, 
and  has  established  his  debt  so  as  to  obtain  the  issuing  of  an 
order  to  show  cause,  he  need  not  prove  his  debt  anew.39  As 
a  minor  cannot  bind  himself  by  a  valid  contract,  he  is  not 
competent  to  vote.^  The  same  principle  would  seem  to  be 
applicable  to  z.feme  covert^  but  it  has  been  held  that  she  may 
vote  if  she  has  the  authority  of  her  husband,  whether 
exhibited  or  not,  and  that  an  affidavit  subsequently  filed  by 
him  to  the  effect  that  she  had  such  authority  is  a  ratification 
which  relates  back  to  the  vote  and  gives  it  validity.-**  If  a 
child  of  one  of  the  debtors  is  suijuris^  he  may  prove  his  claim 
and  vote,  although  it  consists  of  a  note  made  payable  to  his 

^  In  re  Holmes  &  Lissberger,  12  B.  R.  86. 

37  In  re  Holmes  &  Lissberger,  12  B.  R.  86. 

38  In  re  Trafton,  14  B.  R.  507. 

39 /«  re  Scott,  Collins  &  Co.,  15  B.  R.  73. 
^  Ex  parte  Greaves,  L.  R.  5  Ch.  App.  326. 
^'  In  re  Bailey  &  Pond,  2  Woods,  222. 
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father  as  guardian,  which  has  never  been  endorsed  to  him.^ 
Where  a  partnership  proposes  a  composition,  all  the  creditors, 
both  partnership  and  individual,  may  vote  without  any  classi- 
fication if  no  objection  is  made ;  but  if  one  of  any  class  of 
creditors  perceives  that  the  other  class  is  about  to  force  an 
unjust  composition  upon  him,  he  may  demand  a  separate 
vote/3  A  creditor  may  buy  up  the  claims  of  others  and 
vote  thereon  to  defeat  the  composition,  if  his  motive  is 
merely  to  realize  more  money  from  the  estate  thereby.** 
When  an  attorney  at  law  appears  before  the  register  to 
represent  a  creditor,  he  is  to  be  accepted  as  such  attorney 
unless  some  one  puts  him  to  proof,  by  a  rule  therefor,  to 
show  his  authority/s  All  others  who  desire  to  vote  on 
behalf  of  another  must  produce  a  letter  of  attorney  duly 
executed.*^  If  the  letter  of  attorney  specially  authorizes  the 
attorney  to  sign  a  composition  for  a  precise  sum,  thus  leaving 
him  a  mere  ministerial  duty  to  perform,  there  is  no  incom- 
patibility in  the  same  person  appearing  as  attorney  for  the 
debtor  and  also  as  attorney  in  fact  for  a  creditor/^ 

In  order  that  the  resolution  may  be  adopted,  it  is  necessary 
that  it  shall  receive  the  votes  of  a  majority  in  number  and 
three-fourths  in  value  of  the  creditors  assembled  at  the 
meeting,  either  in  person  or  by  proxy ;  but,  in  calculating  the 
majority,  creditors  whose  debts  amount  to  sums  not  exceed- 
ing $SO  are  reckoned  in  the  majority  in  value,  but  not  in  the 
majority  in  number,  and  the  value  of  the  debts  of 'secured 
'Creditors  above  the  amount  of  the  security,  to  be  determined 
by  the  court,  is  estimated  in  the  same  way.  Creditors  whose 
debts  are  fully  secured  are  not  entitled  to  vote  on  or  sign 
the  resolution  without  first. relinquishing  the  security.  This 
provision  in  regard  to  secured  creditors  applies  only  to  those 

4a  /n  re  Bailey  &  Pond,  2  Woods,  222. 

43 /«  re  Michael  H.  Spades,  13  B.  R.  72;  6  Biss.  448;  Tomlin  v.  Dutton, 
L.  R.  3  Q.  B.  466;  Ex  parte  Glen,  L.  R.  2  Ch.  App.  670. 

44 /«  re  Morris,  12  B.  R.  170. 

45  In  re  Scott,  Collins  &  Co.,  15  B.  R.  73.  Contra^  In  re  Purvis,  I  B.  R. 
163. 

^  In  re  Scott,  Collins  &  Co.,  15  B.  R.  73. 

47 /«  re  Weber  Furniture  Co.,  13  B.  R.  529,  559. 
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who  have  a  lien,  in  some  form,  on  the  debtor's  property.  1 
creditor  who  has  personal  security,  such  as  an  endorsement 
is  to  be  counted  as  an  unsecured  creditor.^  Where  th 
assets  are  sufficient  to  pay  workmen  to  the  eictent  of  ^j 
each,  they  are  within  the  equity  of  the  law,  and  their  claini 
cannot  be  counted  except  to  the  extent  of  their  respectiv 
debts  above  $^0,^  A  creditor  who  has  an  attachment  Issue 
within  four  months  before  the  commencement  of  the  pre 
ceedings  in  bankruptcy  is  a  secured  creditor.5°  A  claim  fo 
damages  on  account  of  a  trespass  to  personal  property  whid 
is  unliquidated,  and  marked  on  the  statement  as  disputed 
cannot  be  counted.^'  A  claim  held  by  a  minor  must  be  takei 
into  account  in  the  computation,  although  he  cannot  vote.' 
Creditors  whose  debts  do  not  exceed  $$0  are  not  to  b 
reckoned  in  any  part  of  the  process  of  calculating  the  num 
ber,  either  as  a  part  of  the  whole  number  or  as  a  part  of  th 
requisite  proportion.53 

If  the  resolution  is  adopted  by  the  requisite  proportion  o 
the  creditors,  it  must  afterwards  be  confirmed  by  the  signa 
tures  thereto  of  the  debtor,  and  two-thirds  in  number  anj 
one-half  in  value  of  all  the  creditors.  It  is  not  necessary  tha 
a  second  meeting  of  creditors,  as  such,  shall  be  held  to  coa 
firm  the  resolution,^^  or  that  the  confirmation  shall  take  plac 
at  the  first  meeting. 's  The  confirmatory  signatures  may  b 
obtained  after  the  first  meeting,^^  and  a  reasonable  time  wi| 
be  allowed  for  this  purpose,*^  but  they  must  be  obtainei 
before    the    hearing    for  a   ratification.^®      In   determiniDj 

48 /«  re  Michael  H.  Spades,  13  B.  R.  72;  6  Biss.  448. 

49 /«  re  O'Neil,  14  B.  R.  210. 

50 /«  re  Scott,  Collins  &  Co.,  15  B.  R.  73. 

5*  /»  re  Bailey  &  Pond,  2  Woods,  222. 

5*  £x  parte  Greaves,  L.  R.  5  Ch.  App.  326. 

53 /»  rr  John  B.  Gilday,  11  B.  R.  108;  7  Ben.  491. 

54 /u  re  Scott,  Collins  &  Co.,  15  B.  R.  73. 

55 /«  re  Benjamin  F.  Spillman,  13  B.  R.  214;  In  re  Scott»  CoUins&Ct 
15  B.  R.  73.  I 

^  In  re  Benjamin  F.  Spillman,  13  B.  R.  214. 

57  In  re  Michael  H.  Spades,  13  B.  R.  72;  6  Biss.  448;  In  re  Benjonuil 
Spillman,  13  B.  R.  214,  1 

58 /«  re  Scott,  CoUins  &  Co.,  15  B.  R.  73. 
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whether  the  requisite  proportion  of  the  creditors  have  con- 
firmed the  resolution,  the  same  mode  of  computation  is 
observed  as  in  determining  whether  the  resolution  has  been 
duly  adopted.59 

In  composition  cases  the  register  should  keep  a  docket 
and  minutes,  but  need  not  send  the  usual  memoranda  to  the 
court.^  He  should  cause  the  proceedings,  as  they  take 
place  before  him,  to  be  reduced  to  writing,  in  order  that  he 
may  make  a  report  thereof^*  It  is  his  duty  to  report  the 
proceedings  to  the  court,  with  his  opinion  thereon.^  It  has 
been  said  that  he  need  not  pass  upon  the  confirmation,^3  but 
where  an  order  is  passed,  referring  the  case  to  him,  it  is  usual 
to  direct  him  to  pass  upon  the  confirmation,  and  also  to 
report  whether  the  composition  is  for  the  best  interest  of  all 
concerned.^  It  would  seem  to  be  the  better  practice  for  him 
to  retain  the  proceedings  in  all  cases  until  the  confirmation 
is  filed  with  him,  and  then  to  transmit  the  proceedings  to  the 
court,  with  his  opinion  on  all  the  questions  involved.  The 
proposition,  statement,  resolution,  and  confirmation,  together 
with  such  evidence  as  may  have  been  taken,  should  all  be  so 
transmitted. 

As  soon  as  the  proceedings  are  filed,  the  clerk  should  give 
notice,  of  not  less  than  five  days,  to  all  the  creditors  to  show 
cause  why  the  resolution  shall  not  be  recorded/s  It  is  not 
necessary  that  the  debtor  shall  appear  on  the  day  appointed 
for  the  hearing,  to  submit  anew  the  statement  previously 
made  by  him,  or  any  other  statements.^  Nor  is  he  then 
subject  to  examination  as  a  matter  of  right.^7  But,  if  a 
creditor  can  show  that  justice  will  be  furthered  thereby,  the 

^  In  r^  John  B.  Gilday,  ii  B.  R.  io8;  7  Ben.  49;  In  r^  Wald  &  Achle^ 
12  B.  R.  49;  In  re  Michael  H.  Spades,  13  B.  R.  72;  6  Biss.  448. 

^  In  re  Benjamin  F.  Spillman,  13  B.  R.  214. 

*'  In  re  Holmes  &  Lissbcrger,  12  B.  R.  86. 

**  Rule  xxxvi.    Vide  In  re  Weber  Furniture  Co.,  13  B.  R.  559. 

^  In  re  Benjamin  F.  Spillman,  13  B.  R.  214. 

*4/w  re  Scott,  Collins  &  Co.,  15  B.  R.  73. 

^s  Rule  xxxyi. 

^  In  re  Scott,  Collins  &  Co.,  15  B.  R.  73. 

^  Ex  parte  Levy  &  Co.,  L.  R.  11  Eq.  619;  In  re  Godfrey  Davis,  19  W. 
R.S24. 
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court,  in  its  discretion,  may  direct  an  examination.^  An 
objection  may  also  be  taken,  at  the  hearing,  to  the  legality  of 
a  debt  which  was  proved  at  the  meeting.^  If  a  controversy 
arises,  the  court  may  refer  the  matter  to  the  register  for 
enquiry  as  to  any  particular  facts.'® 

On  the  day  appointed  for  the  hearing,  opposition  may  be 
made  to  the  recording  of  the  resolution.  A  creditor  who  is 
fully  secured  cannot  enter  an  objection,  and  it  is  doubtful 
whether  he  can  then  surrender  his  security  for  the  purpose 
of  opposition,  for  he  ought  to  elect  at  or  before  the  meeting 
of  creditors,  and  not  speculate  on  the  chances  of  litigjation.^' 
The  grounds  of  opposition  are  prescribed  by  the  statute,  and 
this  excludes  all  others.  The  fact,  therefore,  that  the  debtor 
has  given  a  preference,^  or  made  an  assignment  for  the 
benefit  of  creditors, ^^  does  not  of  itself  constitute  a  ground 
for  rejecting  the  resolution.  An  opposing  creditor  may  file 
any  objection  which  goes  to  the  regularity  of  the  proceed- 
ings— ^^as,  for  instance,  that  the  resolution  was  not  duly 
passed,  or  that  the  requisite  confirmatory  signatures  have 
not  been  obtained,  or  may  object  on  the  ground  that  the 
composition  is  not  for  the  best  interest  of  all  concerned.'* 
The  refusal  of  the  debtor  to  answer  a  material  question  at 
the  meeting,'*  or  a  failure  to  produce  a  statement  of  assets 
and  debts,'^  is  a  matter  which  affects  the  regularity  of  the 
proceedings  and  constitutes  a  sufficient  cause  for  refusing  to 
record  the  resolution.  A  composition,  however,  may  be 
valid  although  the  statement  is  defective  in  omitting  either  a 
debt  or  an  asset.  As  to  this  point  each  case  must  be  deter- 
mined  according  to  its  own  particular  facts,  and  depends 

^  Ex  parte  Jones,  L.  R.  i6  Eq.  386 ;  Ex  parte  Tachiri,  L.  R.  2  Ch. 
App.  368;  Ex  parte  Brooks,  12  W.  R.  924;  In  re  Marks'  Trust  Deed,  L.  R. 
J  Ch.  App.  429;  In  re  Godfrey  Davis,  19  W.  R.  524. 

^  Ex  parte  Weil,  L.  R.  5  Ch.  Div.  345. 

70  In  re  Blaney  T.  Walshe,  2  Woods,  225. 

7«  In  re  Scott,  Collins  &  Co.,  15  B.  R.  73. 

7«  In  re  Haskell,  1 1  B.  R.  164. 

•73  Pool  V.  McDonald,  15  B.  R.  560. 

•74 /«  r^  Scott,  Collins  &  Co.,  15  B.  R.  73. 

•75  Ex  parte  Mackenzie,  L.  R.  10  Ch.  App.  88;  /»  re  Morris,  11  B.  R.  443. 

7^  Ex  parte  Sidey,  24  L.  T.  (n.  s.)  401. 
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mainly  on  fraud  or  good  faith  as  affecting  the  question 
whether  a  resolution  so  passed  is  for  the  best  interest  of  all 
concerned.'^  In  determining  whether  the  requisite  propor- 
tion of  the  creditors  have  agreed  to  the  resolution,  the  court 
is  governed  by  the  statement,  and  if  that  shows  that  the 
requisite  proportion  have  not  so  agreed,  the  resolution  will 
be  rejected,  although  the  statement  is  inaccurate.^^ 

The  statute  has  vested  the  creditors  with  the  power  to- 
decide  upon  the  proposition  of  compromise,  after  a  full 
investigation  into  the  affairs  of  the  debtor,  and  the  action  of 
the  court  is  in  the  nature  of  a  review  on  appeal.  Hence  the 
presumption  is  in  favor  of  their  decision,  and  if  an  objecting 
creditor  desires  to  introduce  any  facts  not  shown  before 
them  he  must  produce  the  evidence's^  In  one  case,  where 
the  resolution  and  statement  alone  were  presented  to  the 
court,  without  the  examination  taken  at  the  meeting,  it  was. 
held  that  the  resolution  must  be  recorded.^  But,  in  all 
cases,  the  fact  that  the  attention  of  the  creditors  at  the 
meeting  was  called  to  a  matter  which  is  made  the  ground 
for  an  objection  before  the  court  has  an  important  influence 
upon  the  decision  of  the  question.®' 

The  power,  however,  that  is  given  to  a  majority  of  the 
creditors  to  bind  the  minority  is  in  the  nature  of  a  statutory 
power,  the  exercise  of  which  is  valid  only  when  it  is  free 
from  all  fraud.*^  The  statute  assumes,  as  an  essential  con- 
dition to  the  validity  of  the  composition,  that  it  shall  be  in 
all  respects  just,  and  any  taint  of  fraud,  whether  it  consists, 
in  concealment,  misrepresentations,  inequality,  or  injustice,, 
vitiates  the  arrangement.®^    jhe  mere  fact  that  the  majority 

77 /n  re  Scott,  Collins  &  Co.,  15  B.  R.  73;  In  re  Reiman  &  Friedlander,^ 

11  B.  R.  21 ;  13  B.  R.  128;  7  Ben.  455;  12  Blatchf.  562. 
78  In  re  B.  C.  Asten,  14  B.  R.  7. 

79 /»  r^  Weber  Furniture  Co.,  13  B.  R.  529,  559. 
^  In  re  Weber  Furniture  Co.,  13  B.  R.  529,  559. 
^^  In  re  Reiman  &  Friedlander,  11  B.  R.  21 ;  13  B.  R.  128;  7  Ben.  455;. 

12  Blatchf.  562 ;  In  re  Blaney  T.  Walshe,  2  Woods,  225 ;  Ex  parte  Linsley,^ 
L.  R.  9  Ch.  App.  29a 

^  Ex  parte  Cowen,  L.  R.  2  Ch.  App.  563. 
T^  Ex  parte  Williams,  L.  R.  10  Eq.  57. 

Digitized  by  VjjOOQIC 


;520  COMPOSITION   IN   BANKRUPTCY. 

are  animated  by  motives  of  kindness  towards  the  debtor  doe 
not,  of  itself,  render  the  composition  fraudulent,^  but  thcj 
cannot  practise  the  moral  virtues  at  the  expense  of  othc 
people.  To  hold  the  contrary  would  be  directly  opposed  ti 
the  commonest  principles  of  justice  and  honesty .®5  A  reso 
lution,  passed  merely  for  the  purpose  of  giving  relief  to  th< 
debtor,  is  not  a  bona  fide  exercise  of  the  power,  nor  such 
bargain  as  the  statute  contemplates  or  requires.  A  resob 
tion  may  be  recorded  although  there  are  no  available  assets  ;' 
but  in  such  case,  if  it  provides  for  the  payment  of  a  merelj 
nominal  composition  without  security,  it  will  be  rejected 
upon  the  objection  of  a  dissentient  creditor,  as  a  fraud  on  thi 
law.®7  The  mere  fact  that  the  resolution  was  passed  for  th^ 
purpose  of  defeating  a  judgment  creditor  does  not  rende 
the  composition  fraudulent,  but  is  a  circumstance  to  be  coa 
sidered  in  connection  with  the  other  facts  in  the  case.^ 

The  principle  of  law  which  requires  that  the  majority  sha 
exercise  their  power  in  good  faith,  for  the  benefit  of  all  thi 
creditors,  prohibits  the  influencing  of  their  votes  by  an; 
unfair  means.  If  a  claim,  therefore,  is  sold  by  the  holde 
for  an  amount  in  excess  of  the  composition,  a  resolutioi 
which  is  carried  only  by  means  of  such  vote  will  not  be  con 
flrmed.^  It  has  also  been  held  that,  if  a  creditor  is  inducer 
to  vote,  or  to  withdraw  his  opposition  to  the  resolution,  b; 
any  unfair  means,  whether  known  to  the  debtor  or  not,  hi 
vote,  so  influenced,  operates  as  a  fraud  on  the  other  crediton 
and  renders  the  composition  voidable  by  any  one  of  them. 
But  the  mere  fact  that  claims  have  been  bought  at  a  price  i 

^4  Ex  parte  Linsley,  L.  R.  9  Ch.  App.  290. 

85  Ex  parte  Williams,  L.  R.  10  Eq.  57 ;  Ex  parte  Cowen,  L.  R.  2  C 
App.  563;  Hart  v.  Smith,  L.  R.  4  Eq.  61;  In  rr  Weber  Fumitnre  Co.,  i 
B.  R.  559. 

^  Ex  parte  Elworthy,  L.  R.  20  Eq.  742. 

87  In  re  Terrell,  L.  R.  4  Ch.  Div.  293 ;  Ex  parte  Morrison,  43  L.  J.  (Bia-. 
ruptcy)  47- 

^  Ex  parte  Cowen,  L.  R.  2  Ch.  App.  563;  Ex  parte  Morrison,  43  UJ 
(Bankruptcy)  47. 

^  Ex  parte  Cobb,  L.  R.  8  Ch.  App.  727;  In  re  Fore  Street  Warehot- 
Co.,  30  L.  T.  (n.  s.)624. 

90 /»  re  James  M.  Sawyer,  14  B.  R.  241. 
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•excess  of  the  composition  will  not  prevent  the  recording  of 
the  resolution  if  it  was  known  to  the  creditors  at  the  meeting, 
and  the  resolution  was  passed  by  the  requisite  proportion  of 
the  creditors,  without  counting  the  claims  so  purchased.^* 
In  regard  to  what  constitutes  unfair  means,  it  has  been  held 
that  the  expectation  of  an  advantage,  without  any  positive 
promise,  does  not  leave  the  vote  so  unbiased  that  it  can  be 
deemed  a  fair  vote.^* 

Although  the  resolution  may  have  been  passed  in  good 
faith,  yet  it  cannot  be  recorded  unless  it  is  for  the  best 
interest  of  all  concerned.  This  means  the  best  interest  at 
the  time,  in  view  of  all  the  circumstances  w  The  interest  of 
all  is  to  be  considered,  and  the  resolution  will  not  be  rejected 
merely  because  a  peculiar  benefit  will  thereby  accrue  to  some 
particular  creditor.^  The  mere  fact  that  the  payment  of  the 
composition  is  secured  by  the  personal  agreement  of  the 
debtor  is  not,  of  itself,  sufficient  cause  for  rejecting  the  reso- 
lution.95  But  if  the  composition  does  not  provide  for  the 
payment  of  as  much  as  the  assets  may  be  reasonably  expected 
to  pay,  then  it  is  not  for  the  best  interest  of  all  concerned, 
and  will  not  be  recorded.^^  In  passing  upon  this  question 
some  deference  is  always  given  to  the  judgment  and  dis- 
cretion of  the  creditors  who  are  presumed  to  be  familiar  with 
the  debtor's  business  and  the  value  of  the  assets,  and  their 
decision  will  not  be  weighed  with  extreme  nicety,  nor  over- 
ruled on  account  of  any  slight  difference  between  the  value 
of  the  assets  and  the  proposed  composition.^?  The  question 
is  not  whether  the  debtor  might  have   offered   more,  but 

9»  In  re  Blaney  T.  Walshc,  2  Woods,  225. 

9*  In  re  James  M.  Sawyer,  14  B.  R.  241. 

93  In  re  Haskell,  11  B.  R.  164. 

^  In  re  Scett,  Collins  &  Co.,  15  B.  R.  73. 

^^  Ex  parte  Roots,  L.  R.  2  Ch.  App.  559. 

"^  In  r^  Reiman  &  Friedlander,  11  B.  R.  21 ;  13  B.  R.  128;  7  Ben.  455; 
12  Blatchf.  562;  In  re  Morris,  11  B.  R.  443;  In  re  Scott,  Collins  &  Co.,  15 
B.  R.  73;  Ex  parte  Cowen,  L.  R.  2  Ch.  App.  563;  Hart  v.  Smith,  L.  R. 
4  Ex.  61 ;  Ex  parte  Williams,  L.  R.  10  Eq.  57 ;  In  re  Page,  L.  R.  2  Ch. 
Div.  323. 

"^  Ex  parte  Linley,  L.  R.  9  Ch.  App.  290;  Ex  parte  Cowen,  L.  R.  2  Ch. 
App.  563;  Ex  parte  Roots,  L.  R.  2  Ch.  App.  559. 


Digitized  by  VjjOOQIC 


522  COMPOSITION   IN   BANKRUPTCY. 

whether  his  estate  will  pay  more  in  bankruptcy.^  Tb 
elements  of  this  comparison  must  necessarily  vary  with  th 
amount  of  debts,  the  amount  and  character  of  the  assets,  th 
nature  of  the  business,  and  other  circumstances. 

In  some  cases,  where  the  resolution  has  been  held  to  b 
defective  at  the  hearing,  the  debtor  has  desired  to  chang 
the  terms,  but  it  has  been  uniformly  held  that  this  can  b 
done  only  by  calling  a  new  meeting  and  adopting  a  new  resc 
lution ;  for  the  creditors  have  the  sole  power  to  make  th 
resolution,  and  the  court  can  decide  only  whether  their  worl 
conforms  to  the  statute  or  not.99  If  no  valid  resolution  ha 
been  passed,  on  account  of  some  mistake  on  the  part  of  th 
debtor  or  on  the  part  of  the  creditors,  or  for  any  other  cau>i 
a  new  meeting  may  be  called ;  for  the  case  stands  then  pre 
cisely  as  if  no  resolution  had  ever  been  offered.'**  If  th 
meeting  was  duly  called  and  held,  and  the  proposition  w^ 
rejected,  after  due  consideration,  by  the  creditors,  a  nej 
meeting  will  not,  in  general,  be  called  ;*°'  but  if  the  rejectiol 
arose  by  accident  or  mistake — as,  for  instance,  from  a  failur 
on  the  part  of  a  creditor  to  properly  instruct  his  attorney- 
new  meeting  may  be  called.*** 

A  mistake  made  inadvertently  in  the  statement  of  debl 
may  be  corrected,  upon  a  reasonable  notice  and  with  th| 
consent  of  a  general  meeting  of  the  creditors ;  but  if  th 
composition  is  payable  in  instalments,  and  the  time  for  th 
payment  of  the  first  instalment  is  past,  a  meeting  will  not  h 
called  for  the  purpose  of  correcting  an  omission  of  the  nam 
of  the  holder  of  a  bill  of  exchange."^ 

The  creditors  may,  by  a  resolution  to  be  passed  in  tJi 

S^  In  re  Morris,  II  B.  R.  443;  In  re  Whipple,  ii  B.  R.  524. 

99 /m  re  Reiman  &  Friedlander,  11  B.  R.  21 ;  13  B.  R.  128;  7  Ben.  45] 
12  Blatchf.  562;  In  re  B.  C.  Asten,  14  B.  R.  7 ;  In  re  Scott,  Collins  k  <  4 
15  B.  R.  73. 

»<»/«  re  Morris,  II  B.  R.  443;  In  re  Terrell,  L.  R.  4  Ch.  Dit.  293:  ^ 
parte  Cobb,  L.  R.  8  Ch.  App.  727. 

"« In  re  McDowell  &  Co.,  10  B.  R.  439;  6  Biss.  193;  Ex  parte  Cobt,  I 
R.  8  Ch.  App.  727. 

»«/«  re  McDowell  &  Co.,  10  B.  R.  439;  6  Biss.  193. 

^"^  Ex  parte  Matthews,  L.  R.,  10  Ch.  App.  304. 
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same  manner  and  under  the  same  circumstances  as  the 
original  resolution,  add  to  or  vary  its  provisions.  The  meet- 
ing for  this  purpose,  within  the  contemplation  of  the  statute, 
is  one  that  is  to  follow  the  recording  of  the  original  resolu- 
tion,^*** and  is  allowed  for  some  cause  that  occurs  or  is  dis- 
covered subsequently — ^as,  for  instance,  if  the  debtor  should 
unexpectedly  be  held  liable  on  a  claim  against  which  he 
thought  he  had  a  good  defence,  and  for  this  reason  should 
be  unable  to  comply  with  the  original  resolution.'''^  Such 
additional  resolution  must  be  presented  to  the  court  in  the 
same  manner,  and  proceeded  with  in  the  same  way,  and  with 
the  same  consequences,  as  the  original  resolution.  No  per- 
son taking  interests  under  the  original  resolution,  who  does 
not  assent  to  such  addition  or  variation,  can  be  prejudiced 
thereby;  but  this  provision  does  not  apply  to  a  creditor  who 
was  bound  by  the  original  resolution.  He  will  be  bound 
by  the  additional  resolution,  although  it  is  adopted  after 
the  debtor  has  made  default  in  the  payment  of  an  instal- 
ment under  the  original  resolution.'"^  But  a  creditor  whose 
name  was  omitted  from  the  statement  produced  at  the 
original  meeting  would  not  be  so  bound."' 

The  district  court  has  full  control  over  the  order  to  record 
the  resolution,  and  may  vacate  it  upon  the  application  of 
any  creditor  who  can  show  that  the  composition  was  obtained 
by  fraud,  either  in  the  concealment  of  assets  or  in  procuring 
the  assent  of  creditors  by  unfair  means. '"^ 

The  provisions  of  the  resolution  are  binding  on  all  the 
creditors  whose  names  and  addresses,  and  the  amounts  of 
the  debts  due  to  whom,  are  shown  in  the  statement  produced 
at  the  meeting,  but  does  not,  in  general,  affect  or  prejudice 
the  rights  of  any  other  creditor.  The  debt  will  be  barred, 
although  the  amount  was  not  stated  accurately — as,  for 
instance,  by  giving  the  principal  and  omitting  the  interest.'**^ 

»*H/„  re  Scott,  Collins  &  Co.,  15  B.  R.  73. 

^"^  Ex  parte  Radcliffe  Investment  Co.,  L.  R.  17  Eq.  121. 

^^  Ex  parte  Radclifie  Investment  Co.,  L.  R.  17  Eq.  121. 

^^  Ex  parte  Radcliffe  Investment  Co.,  L.  R.  17  Eq.  121. 

'^  In  r^  Thorpe,  L.  R.  8  Ch.  App.  743 ;  In  r^  James  M.  Sawyer,  14  B.  R.  241. 

'*9  Beebe  v.  Pylc,  i  Abb.  (n.  c.)  412. 

2 
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But  the  creditor  will  not  be  bound  where  a  sum  is  put  down 
as  claimed,  with  a  remark  that  it  is  in  dispute,  for  the  statute 
applies  only  to  debts  the  amount  of  which  is  ascertained. 
The  debtor  cannot  dispute  a  debt  and  at  the  same  time 
compound  for  it."**    If  the  debtor  puts  down  the  name  and 
amount  due  to  the  payee  of  a  note  or  bill  of  exchange,  and 
it  is  held  by  another,  the  claim  of  the  latter  is  not  barred.''' 
The  provision  that  the  composition  shall  not  affect  the  rights 
of  a  creditor  whose  name  and  address  were  omitted  from  the 
statement  does  not  apply  to  a  creditor  who  appeared  at  the 
meeting  and  voted  for  the  resolution,  for  the  statute  con- 
templates two  kinds  of  creditors  who  may  be  bound  by  a 
composition — ^those  who  are  bound  because  they  have  agreed 
to  be  bound,  and  those  who  are  bound  although  they  have 
not  so  agreed — ^and  the  provision  applies  only  to  the  latter 
class."'    The  statute,  in  providing  who  shall  be  bound  by  a 
composition,  uses  the  phrase,  "  all  creditors,"  and  as  it  is  the 
latest  enactment,  and  repeals  all  prior  acts  inconsistent  there* 
with,  there  is  no  exception  of  fiduciary  debts,  or  debts  created 
by  fraud,  as  in  the  case  of  a  dischai^e."^ 

Although  a  resolution  operates  as  a  satisfaction  of  the 
debt  due  to  a  secured  creditor,  yet  it  does  not  deprive  him 
of  his  security,  but  merely  confines  him  to  his  security  and 
discharges  the  debtor  from  personal  liability."*  An  attach- 
ment is  within  the  protection  of  this  principle  where  no 
assignee  has  been  appointed,  although  it  was  issued  within 
the  period  of  four  months  prior  to  the  commencement  of  the 
proceedings  in  bankruptcy."'  It  is  true  that  the  Revised 
Statutes  (§  5044)  provide  that  an  assignment  shall  relate 

"o  Mclhado  v.  Watson,  L.  R.  2  C.  P.  Div.  281.  Fide  In  re  Trafton,  14  B. 
R.  307. 

"'  Ex  parte  Matthews,  L.  R.  10  Ch.  App.  304. 

"«  Campbell  v.  Im  Thum,  L.  R.  1  C.  P.  Div.  267. 

^'3  So  held  in  a  recent  case  in  the  Supreme  Court  of  New  Hampshire. 

"4  In  re  J.  L.  Lytle  &  Co.,  14  B.  R.  457;  £x  parte  M.  &  L.  D.  Banking 
Co.,  L.  R.  18  £q.  249;  Ex  parte  Birmingham  G.  &  C.  Co.,  L.  R.  II  Eq. 
204  ;  Ex  parte  Jones,  L.  R.  10  Ch.  App.  663. 

"5//I  re  W.  D.  Clapp  &  Co.,  14  B.  R.  191 ;  In  re  Shields,  15  B.  R.  532. 
Contra^  Miller  v.  Mackenzie,  13  B.  R.  406 ;  43  Md.  404 ;  Smith  ▼.  Engle,  14 
B.  R.  481. 
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backy  and  dissolve  such  attachment ;  but  this  provision  does 
not  apply  to  a  composition  without  an  appointment  of  an 
assignee  and  an  assignment  to  him,  for  express  words  or  a 
clear  implication  are  necessary  in  order  to  take  away  a  legal 
right.  If  an  attachment  has  been  dissolved  by  an  assign- 
ment, a  subsequent  resolution  will  not  revest  the  security  in 
the  creditor."*  If  a  creditor  proves  his  debt  as  unsecured, 
and  votes  in  favor  of  the  resolution,  he  cannot  afterwards  set 
up  his  security,  for  this  would  be  a  fraud  on  the  other 
creditors."^ 

A  resolution  of  composition  is  a  discharge,"^  and  hence  is 
within  the  provision  of  the  Revised  Statutes  (§  Sii8)  which 
enacts  that  no  discharge  shall  release,  discharge,  or  affect 
any  person  liable  for  the  same  debt  for  or  with  the  bankrupt, 
either  as  partner,  joint  contractor,  endorser,  surety,  or  other- 
wise."9  It  also  seems  to  be  the  better  doctrine  that  such 
joint  debtor  or  surety  would  not  be  released,  although  the 
creditor  voted  in  favor  of  the  resolution ;  for,  if  the  law  were 
otherwise,  a  great  number,  or  even  a  majority,  of  the  creditors 
in  some  cases  could  not  vote  without  imperilling  their 
rights.'** 

It  is  not  necessary  that  a  creditor  shall  prove  his  debt 
prior  to  the  tender  of  the  composition,  or  in  order  to  be 
entitled  to  receive  it,  for  the  amount  inserted  in  the  state- 
ment is  the  amount  upon  which  the  composition  is  to  be 
paid."'  If  the  resolution  does  not  fix  the  time  for  the  pay- 
ment of  the  composition,  the  debtor  is  entitled  to  a  reasonable 

"*/#»  re  W.  D.  Clapp  &  Co.,  14  B.  R.  191;  In  re  Chidley,  L.  R.  I  Ch. 
Div.  177. 

"7  In  re  Balbernie,  L.  R.  3  Ch.  Div.  488. 

"^/if  re  Alphonse  Bechet,  12  B.  R.  201;  2  Woods,  173;  In  re  Knight,  2 
W.  N.  479. 

"9  M.  &  H.  Organ  Co.  v.  Bancroft,  i  Abb.  (n.  c.)  415;  Megrath  v.  Gray, 
L.  R.  9  C.  P.  216;  Andrew  v.  Macklin,  6  B.  &  S.  201 ;  Ex  parte  Jacobs, 
10  Ch.  App.  2x1.     Contra,  Wilson  v.  Lloyd,  L.  R.  x6  £q.  6a 

»*»  Megrath  v.  Gray,  L.  R.  9  C.  P.  216;  Ex  parte  Jacobs,  L.  R.  xo  Ch. 
App.  2X1 ;  Andrew  v.  Macklin,  6  B.  &  S.  201. 

»"  Ex  parte  Peacock,  L.  R.  8  Ch.  App.  682 ;  Ex  parte  Waterer,  22  W. 
R.426. 
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time,'"''  but  if  it  provides  that  the  composition  shall  be  paid 
within  a  certain  time,  then,  in  order  to  be  entitled  to  the 
benefit  of  the  resolution,  he  must,  in  the  absence  of  any 
provision  to  the  contrary,  tender  the  stipulated  sum  within 
that  time,  or  the  creditor  will  be  restored  to  his  original 
rights  and  may  sue  for  his  whole  debt."^  It  is  not  enough 
for  him  to  be  ready  and  willing  to  pay;  he  must  actually  pay 
the  money  within  the  prescribed  time."^  The  fact  that  the 
creditor  voted  for  the  resolution,"5  or  that  the  payment  has 
been  secured  by  the  debtor's  note,  with  a  surety,*"*  or  that 
one  of  several  instalments  has  been  paid,'^  makes  no  difler- 
ence  in  the  application  of  this  doctrine.  This  principle 
rests  upon  the  fact  that  the  creditors  agree  to  accept  the 
composition,  and  not  the  resolution,  in  satisfaction  of  their 
debts.  It  was  the  design  of  the  statute  that  there  should  be 
reciprocity,  and  that  the  creditor  should  be  bound  only  if 
the  debtor  performed  his  part  according  to  the  terms  of  the 
arrangement.  To  enforce  the  resolution  against  the  creditor 
after  a  default  on  the  part  of  the  debtor  would,  in  effect,  be 
to  make  a  new  agreement.  The  debtor  may,  therefore,  be 
deemed  to  be  estopped  from  setting  up  the  terms  of  a  com- 
position which  he  has  wholly  neglected  to  carry  out.  The 
creditor  is  bound  by  the  composition  while  it  remains  in 
force  and  his  rights  and  remedies  are  suspended,  but  when 
the  composition  becomes  ineffectual  he  is  restored  to  his 
original  position,  and  his  rights  are  the  same  as  they  would 
be  if  the  composition  had  never  had  any  existence.  He 
has,  however,  an  election  to  resort  to  the  original  debt  or 

«"  Edwards  v.  Coombe,  L.  R.  7  C.  P.  519. 

"3  Edwards  v.  Coombe,  L.  R.  7  C.  P.  519;  Newell  v.  Van  Praagh,  L.  R. 

9  C.  P.  96 ;  Goldney  v.  Lording,  L.  R,  8  Q.  B.  182 ;  In  re  Hatton,  L.  R. 
7  Ch.  App.  723;  Ex  parte  Peacock,  L.  R.  8  Ch.  App.  682.  Vide  Ex  parte 
Hemmingway,  26  L.  T.  (n.  s.)  298. 

>«4  Fessard  v.  Mugnier,  18  C.  B.  (N.  s.)  286;  Hazard  v.  Mare,  6  H.  &  N. 

435- 

"5  Edwards  v.  Hancher,  L.  R.  i  C.  P.  Div.  iii. 

«»*  Edwards  v.  Hancher,  L.  R.   x  C.  P.  Div.  ill;  Erskine  v.  Morcland, 

10  Ir.  R.  C.  L.  243. 

^^  Erskine  v.  Moreland,  10  Ir.  R.  C.  L.  243. 
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accept  the  composition,  and  if  he  demands  payment  of  the 
composition,  after  a  default,  this  is  an  election  and  a  waiver 
of  the  right  to  resort  to  the  original  debt."*  It  has  also  been 
held  that,  where  the  default  occurred  through  a  mistake  as 
to  the  day  on  which  the  composition  fell  due,  and  the  debtor 
tendered  the  money  within  a  reasonable  time,  and  before  the 
creditor  had  availed  himself  of  the  default  or  the  condition 
of  the  parties  had  changed,  the  creditor  was  then  bound  by 
the  resolution.*'^  If  the  resolution  appoints  a  trustee  to 
receive  the  composition,  and  the  money  is  paid  to  him 
according  to  the  terms  thereof,  he  is  the  agent  of  the  cred- 
itors, and  a  failure  to  pay  on  his  part  will  not  affect  the 
debtor.»3^ 

The  district  court,  on  motion  made  in  a  summary  manner 
by  any  person  interested,  and  on  reasonable  notice,  may 
enforce  the  provisions  of  a  composition,  but  not  as  against 
a  surety.  A  person  who  becomes  a  surety  for  the  payment 
of  a  composition  does  not,  by  so  doing,  make  himself  sub- 
ject to  the  jurisdiction  of  the  bankrupt  court.'^*  A  creditor 
whose  name  and  address  were  not  placed  in  the  statement 
may  waive  the  protection  of  the  provision  which  exempts 
him  from  being  bound  by  the  composition,  and  apply  to  the 
court  to  enforce  its  terms  against  the  debtor,  but  not,  per- 
haps, to  the  prejudice  of  other  creditors.^^a 

As  the  provisions  of  the  composition  may  be  enforced  on 
the  motion  of  any  party  interested,  they  may  be  enforced  on 
behalf  of  the  debtor  as  well  as  against  him.  The  bankrupt 
court,  therefore,  has  jurisdiction  to  restrain  a  creditor  from 
maintaining  an  action  against  the  debtor  for  a  debt  which  is 
included  in  the  composition.*33     One  of  the  objects  in  con- 

'*^  Ex  parte  Waterer,  22  W.  R.  426. 

'"9  Ncwington  v.  Levy,  L.  R.  5  C.  P.  607 ;  L.  R.  6  C.  P.  x8o. 

'3°  Ex  parte  Waterer,  22  W.  R.  426 ;  CampbeU  v.  Im  Thum,  L.  R.  I 
C.  P.  Div.  267. 

'3'  Ex  parte  Mirabita,  L.  R.  20  Eq.  772. 

^y^  Ex  parte  Carew,  L.  R.  10  Ch.  App.  308. 

'33  In  re  Thorpe,  L.  R.  8  Ch.  App.  743 ;  In  re  Trafton,  14  B.  R.  507.  Con- 
ira.  In  re  J.  L.  Lytle  &  Co.,  14  B.  R.  457. 
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ferring^  this  jurisdiction  was  that,  when  a  question  is  raised 
as  to  the  validity  of  a  composition,  the  question  should  be 
tried,  once  for  all,  in  a  court  which  had  jurisdiction  over  all 
the  creditors  and  over  all  the  subject-matter.  The  court  is  to 
try  the  question — ^not  merely  between  the  particular  creditor 
and  the  debtor,  but  generally ;  so  that,  if  the  court  holds  the 
composition  to  be  good,  it  is  good  as  to  all  the  creditors,  and 
if  it  holds  the  composition  to  be  bad,  then  it  is  bad  as  to  all 
the  creditors.'^  The  exercise  of  the  jurisdiction  is  a  matter 
of  discretion,  for  the  other  courts  ought  not  to  be  prevented 
from  trying  cases  proper  to  be  tried  by  them,  unless  there  is 
some  good  reason  for  granting  an  injunction.'^^  If  the  case 
arises  before  the  debtor  is  in  default  in  complying  with  the 
terms  of  the  composition,  the  creditor  will  not  be  allowed  to 
prosecute  an  action  for  the  purpose  of  impeaching  the  whole 
composition — as,  for  instance,  to  have  it  declared  void  on 
account  of  some  alleged  concealment  of  assets;'^  but  he  will 
be  allowed  to  proceed  where  the  controversy  is  merely 
between  himself  and  the  debtor*^' — as,  for  instance,  whether 
he  is  bound  by  the  composition  when  his  name  was  not 
properly  placed  on  the  statement.'^^  If  he  joins  counts  in 
tort  with  counts  in  contract,  arising  from  the  same  cause  of 
action,  he  will  be  restrained  from  prosecuting  an  action  for  a. 
provable  claim,  but  not  for  a  non-provable  claim/^'  In  such 
case,  if  he  desires  to  take  any  benefit  under  the  composition,, 
he  must  elect  between  the  composition  and  the  action  at 
law.*^  If  the  debtor  has  been  guilty  of  negligence  in  omit- 
ting to  plead  his  discharge  in  an  action  at  law,  no  relief  will 
be  granted  against  a  judgment  so  rendered.**'  If  the  debtor 
is  in  default  in  complying  with  the  terms  of  the  composition^ 

»34  In  re  Thorpe,  L.  R.  8  Ch.  App.  743. 

»35  In  rt  Thorpe,  L.  R.  8  Ch.  App.  743. 

»36  In  re  Thorpe,  L.  R.  8  Ch.  App.  743. 

»37  Ex  parte  Paper  Stoining  Co.,  L.  R.  8  Ch.  App.  595. 

»38  Ex  parte  Paper  Stoining  Co.,  L.  R.  8  Ch.  App.  595* 

'39  In  re  Samuel  B.  Tooker,  14  B.  R.  35. 

^^Ex  parte  Baum,  L.  R.  9  Ch.  App.  673. 

»4»  Ex  parte  Baum,  L.  R.  9  Ch.  App.  673. 
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an  injunction  will  not  be  granted,  for  the  court  will  not 
enforce  an  agreement  which  he  himself  has  failed  to  keep.'^' 
The  granting  of  an  injunction  is  a  matter  of  discretion, 
although  there  is  an  allegation  of  a  default  in  complying 
with  the  terms  of  the  composition,  for  it  is  the  duty  of  the 
court  to  protect  the  debtor  from  being  harassed  by  an  action 
which  is  obviously  and  clearly  unfounded.  But  if  there  is 
a  substantial  question  to  be  tried,  whether  or  not  the  terms 
of  the  composition  have  been  complied  with,  an  injunction 
will  not  be  granted.'^}  it  has  been  said  that  there  may  be 
cases  of  accident  where  the  court  may  feel  bound  to  relieve 
the  debtor  from  the  effect  of  a  default,^^  but  in  practice  such 
relief  has  been  given  only  where  the  creditor  has  done  any- 
thing which  makes  it  inequitable  for  him  to  enforce  his  strict 
legal  right.'^^  If  an  additional  resolution  is  adopted  after  a 
default,  a  creditor  who  was  bound  by  the  original  resolution 
will  be  restrained  from  prosecuting  an  action  commenced 
after  the  default.'^ 

If  the  composition  is  to  be  paid  in  instalments,  or  at  a 
future  time,  the  debtor  may  plead  the  resolution  in  bar  of  an 
action  brought  before  an  instalment  is  due  or  any  default 
has  occurred.'^'  But  if  an  instalment  is  due,  a  plea  of  the 
resolution  would  not  be  good,  under  the  English  statute, 
unless  there  was  also  an  allegation  of  payment  modo  et 
forma,^^  and  the  only  ground  on  which  it  could  be  contended 
that  the  same  principle  did  not  hold  good  under  our  law 
would  be  that  it  has  been  affected  by  the  provisions  of  the 
Revised  Statutes  (§  5 119)  pertaining  to  the  mode  of  pleading 

'♦*  In  re  Hatton,  L.  R.  7  Ch.  App.  723 ;  Ex  parte  Peacock,  L.  R.  8  Ch. 
App.  682;  In  re  Masters,  33  L.  T.  (n.  s.)  613. 

H3  Ex  parte  Lopez,  L.  R.  5  Ch.  Div.  65 ;  Ex  parte  Watson,  L.  R.  2  Ch. 
Div.  63. 

»44/»  re  Hatton,  L.  R.  7  Ch.  App.  723. 

^^Ex  parte  Peacock,  L.  R.  8  Ch.  App.  682;  Ex  parte  King,  L.  R.  17 

Eq-  332. 

^*f^  Ex  parte  Radcliffe  Investment  Co.,  L.  R.  17  Eq.  121. 
**7  Slater  v.  Jones,  L.  R.  8  Ex.  x86. 

^  Hazard  v.  Mare,  6  H.  &  N.  435 ;  Fessard  v.  Mugnier,  x8  C.  B.  (N.  s.) 
286;  In  re  Hatton,  L.  R.  7  Ch.  App.  723. 
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a  discharge.  Whatever  may  be  the  technical  mode  of  ascer- 
taining the  default — whether  from  the  failure  of  the  debtor  to 
plead  a  compliance  with  the  terms  of  the  composition,  or 
from  a  replication  alleging  it — ^yet,  if  it  is  ascertained,  the 
creditor  may  maintain  his  action  for  the  original  debt,  for 
the  provision  of  the  statute  allowing  him  to  enforce  the  com- 
position in  the  bankrupt  court  is  not  exclusive,  and  does  not 
prevent  him,  if  he  so  elects,  from  resorting  to  the  original 
cause  of  action.*^  A  judgment  in  favor  of  the  debtor  on 
a  plea  averring  a  discharge  by  virtue  of  a  resolution  of 
composition  is  a  bar  to  an  action  relying  upon  a  default 
that  had  occurred  before  the  entry  of  the  judgment,'***  but 
not  to  a  suit  instituted  on  account  of  a  default  in  the  pay- 
ment of  an  instalment  that  fell  due  after  that  time.  *5« 

C.  F.  Bump. 

Baltimore. 


»49  Edwards  v.  Coombe,  L.  R.  7  C.  P.  519;  Newell  v.  Van  Praagh,  L.  R.  9 
C.  P.  96;  Goldney  v.  Lording,  L.  R.  8  Q.  B.  182;  In  re  Hatton,  7  Ch.  App. 
723 ;  Ex  parte  Peacock,  L.  R.  8  Ch.  App.  682. 

"SONcwington  v.  Levy,  L.  R.  5  C.  P.  607 ;  L.  R.  6  C.  P.  180. 

»5»  Hall  V.  Levy,  L.  R.  10  C.  P.  154. 
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JL     LIABILITY  OF  PUBLIC  OFFICERS  TO  PRIVATE 
ACTIONS  FOR  NEGLECT  OF  OFFICIAL  DUTY. 

A  public  office  is  a  public  trust.  The  incumbent  has  a 
property  right  in  it,  but  the  office  is  conferred,  not  for  his 
benefit,  but  for  the  benefit  of  the  political  society.  The 
•duties  imposed  upon  the  officer  are  supposed  to  be  capable 
of  classification  under  one  of  three  heads :  the  legislative, 
•executive,  or  judicial;  and  to  pertain,  accordingly,  to  one  of 
the  three  departments  of  the  government  designated  by 
these  names.  But  the  classification  cannot  be  very  exact, 
and  there  are  numerous  officers  who  cannot  be  classified  at 
all  under  these  heads.  The  reason  will  be  apparent  if  we 
name  one  class  as  an  illustration.  Taxing  officers  perform 
duties  which  in  strictness  are  neither  executive  nor  judicial, 
though  in  some  particulars  they  merely  execute  the  orders 
of  superiors,  and  in  others  they  jadge  for  themselves  what 
is  to  be  done.  But  sometimes,  also,  their  duties  partake  of 
the  legislative.  All  such  officers  are  usually  called  admin- 
istrative, while  inferior  executive  officers  are  designated 
.ministerial. 

All  offices  are  established  and  filled  on  public  considera- 
tions, but  some  of  the  officers  are  expected  to  perform 
•duties  which  specially  concern  individuals,  and  only  indi- 
rectly concern  the  public.  We  may  illustrate  here  by  the 
•case  of  sheriff.  This  officer  serves  criminal  process,  arrests 
and  confines  persons  accused  of  crime,  etc.,  but  he  serves 
•civil  process  also.  The  nature  of  the  duty  suggests  the 
remedy  in  case  of  neglect.  If  the  duty  neglected  is  a  duty 
to  the  state,  he  is  amenable  to  the  state  for  his  fault ;  while 
for  the  neglect  of  private  duties,  only  the  person  who  is 
injured  may  maintain  suit.  But,  as  a  general  thing,  it  is  only 
against  ministerial  officers  that  an  action  will  lie  for  breach 
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of  duty.  The  reason  generally  assigned  is  that,  in  the  case 
of  other  officers,  it  is  inconsistent  with  the  nature  of  their 
functions  that  they  should  respond  in  damages  for  failure  in 
satisfactory  performance.  In  many  cases  this  is  a  sufficient 
reason,  but  in  others  it  is  inadequate. 

If  we  take  the  case  of  legislative  officers,  their  rightful 
exemption  from  liability  is  very  plain.  Let  it  be  supposed 
that  an  individual  has  a  just  claim  against  the  state  which 
the  legislature  ought  to  allow,  but  neglects  or  refuses  to  allow. 
Here  may  be  a  moral,  but  can  be  no  legal,  wrong.  The  leg- 
islature has  full  discretionary  power  in  all  matters  of  legisla- 
tion, and  it  is  not  consistent  with  this  that  the  members 
should  be  called  to  account  in  the  courts  for  their  acts  and 
neglects.  Discretionary  power  is,  in  its  nature,  independent;, 
to  make  those  who  wield  it  liable  to  be  called  to  account  by 
some  other  authority  is  to  take  away  discretion  and  destroy 
independence.  This  is  as  truQ  of  inferior  legislative  bodies — 
such  as  boards  of  supervisors,  city  councils,  and  the  like — ^as 
of  state  legislatures.  The  courts  may  put  them  in  motion 
sometimes,  when  they  neglect  or  refuse  to  act,  but  cannot 
require  them  to  reach  particular  conclusions,  nor  visit  them 
with  damages  because  they  do  not.  It  is  only  when  some 
particular  duty  of  a  ministerial  character  is  imposed  upon 
a  legislative  body,  which  its  members  are  required  to  per- 
form, and  in  regard  to  which  no  discretion  is  allowed  them, 
that  there  can  be  a  private  action  for  neglect.  Such  duties 
are  sometimes  imposed  upon  subordinate  boards,  like  super- 
visors or  county  commissioners,  and  their  members  made 
personally  responsible  for  performance.    , 

Passing  to  the  class  of  executive  officers,  the  rule  is  still 
the  same.  The  governor  of  the  state  is  vested  with  a  power 
to  grant  pardons  and  reprieves,  to  command  the  militia,  to 
refuse  his  assent  to  laws,  and  to  take  the  steps  necessary  for 
the  proper  enforcement  of  the  laws.  But  neglect  of  none  of 
these  can  make  him  responsible  in  damages  to  the  party  suf- 
fering therefrom.  No  one  has  any  legal  right  to  be  pardoned, 
or  to  have  any  particular  law  signed  by  the  governor,  or  to 
have  any  definite  step  taken  by  the  governor  in  the  enforce- 

Digitized  by  VjjOOQIC 


LIABILITY   OF   PUBLIC   OFFICERS.  533. 

ment  of  the  laws.  The  executive,  in  these  particulars,  exer- 
cises his  discretion,  and  he  is  not  responsible  to  the  courts 
for  the  manner  in  which  his  duties  are  performed.  Moreover, 
he  could  not  be  made  responsible  to  private  parties  without 
subordinating  the  executive  department  to  the  judicial 
department ;  and  this  would  be  inconsistent  with  the  theory 
of  our  institutions.  Each  department,  within  its  province,  is  - 
independent. 

Taking  next  the  case  of  the  judicial  department,  and  still 
the  same  rule  applies.  For  mere  neglect  in  strictly  judicial 
duties  no  action  can  lie.  A  judge  cannot  be  sued  because 
of  delaying  his  judgments,  or  because  he  fails  to  bring  to  his 
duties  all  the  care,  prudence,  and  diligence  that  he  ought  to 
bring,  or  because  he  decides  on  partial  views  and  without 
sufficient  information.  His  selection  for  his  office  implies  - 
that  he  is  to  be  governed  in  it  by  his  own  judgment;  and  it 
is  always  to  be  assumed  that  that  judgment  has  been  honestly 
exercised  and  applied.  But,  nevertheless,  all  judges  may 
have  duties  imposed  upon  them  which  are  purely  ministerial, 
and  where  any  discretionary  action  is  not  permitted.  An 
illustration  is  to  be  found  in  our  habeas  corpus  acts.  These, 
generally,  make  it  imperative  that  a  judge,  when  an  applica- 
tion for  the  writ  is  presented  which  makes  out  a  prima  facie 
case  of  illegal  confinement,  shall  issue  the  writ  forthwith ; 
and  the  judge  is  expressly  made  responsible  in  damages  if 
he  fails  to  obey  the  law.  A  similar  liability  would  arise  if  a 
justice  of  the  peace  were  to  refuse  to  issue  a  summons  when 
it  was  lawfully  demanded,  or  an  execution  on  a  judgment,, 
and  the  like,  because  here  the  duty  is  merely  ministerial. 

But,  although  it  is  plain  enough,  in  these  cases  of  discre- 
tionary powers,  that  there  should  be  no  individual  liability, 
there  are  many  cases,  in  which  the  powers  are  not  discretion- 
ary, where  the  exemption  is  equally  clear.  The  reason 
based  on  the  nature  of  the  powers  is,  therefore,  found  to  fail 
in  these  cases,  and  we  must  look  for  something  further.  And^ 
looking  further,  we  shall  probably  be  able  to  find  a  general 
rule  by  which  all  cases  may  be  determined.  That  rule  seems 
to  be  this:  that,    if  the  duty  which  the  official  authority 
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imposes  upon  an  officer  is  a  duty  to  the  public,  a  failure  to 
perform  it,  or  a  wrongful  performance,  must  be  a  public,  not 
an  individual,  wrong ;  while  if  the  duty  is  a  duty  to  the  indi- 
vidual, then  a  failure  to  properly  perform  it  may  give  rise 
to  an  individual  action. 

Now,  discretionary  powers  almost  always  impose  only  pub- 
lic duties.  How  plain  this  is  in  the  case  of  the  legislature. 
Members  of  any  legislative  body  are  not  chosen  to  pcrfonn 
duties  for  individuals,  but  to  perform  duties  to  the  state. 
The  performance  of  these  may  benefit  individuals,  and  the 
failure  to  perform  them  may  prejudice  individuals;  butthk 
is  only  incidental.  Congress  imposes  taxes  on  some  article 
of  domestic  and  foreign  manufacture ;  this  benefits  the  home 
manufacturer,  but  the  act  is  not  supposed  to  be  passed  for 
his  benefit,  but  for  the  benefit  of  the  country.  Congress 
passes  an  act  removing  taxes  from  another  class  of  manu* 
factures ;  this  injures  some  one,  but  it  violates  no  duty  owing 
to  any  individual.  The  individual  has  no  personal  rights  in 
the  law  whatever,  and  it  is  made  or  repealed  without  the 
necessity  of  considering  his  private  interest  in  any  manner. 
Congress  passes  a  law  allowing  a  private  claim  and  ordering 
its  payment ;  this  benefits  the  claimant,  but  it  is  supposed 
to  be  passed  in  the  interest  of  the  whole  country,  and 
because  it  is  for  the  public  good  that  all  just  claims  upon 
the  nation  should  be  recognized  and  provided  for.  If  Con- 
gress should  reject  the  claim,  there  is  still  the  same  presump- 
tion that  the  public  interest  has  been  consulted,  and  that  the 
-claim  is  rejected  because  it  ought  to  be.  In  either  case  the 
duty  imposed  on  the  members  of  Congress — ^which  was  a 
-duty  to  the  public  only — ^is  supposed  to  have  been  per- 
formed. 

So  in  the  case  of  the  judge.  His  doing  justice  as  between 
two  particular  individuals,  when  they  have  a  controversy 
before  him,  is  not  the  end  and  object  which  were  in  view 
when  his  court  was  created  and  he  appointed  to  a  scat  in  it 
Courts  are  created  on  public  grounds ;  they  are  to  do  justice 
as  between  suitors,  to  the  end  that  peace  and  order  may  pre- 
^vail  in  the  political  society,  and  that  rights  may  be  prescrrcd 
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and  protected.  The  duty  is  public,  and  the  end  to  be 
accomplished  is  public ;  the  individual  benefit  or  loss  results, 
from  the  proper  and  thorough,  or  improper  and  imperfect^ 
performance  of  a  duty  for  which  his  controversy  is  only  the 
occasion.  The  judge  performs  his  duty  to  the  public  by 
doing  justice  between  individuals,  or,  if  he  fails  to  do  jus- 
tice between  individuals,  he  may  be  called  to  account  by  the 
public,  in  such  form  and  before  such  tribunal  as  the  law  may 
have  provided.  But  the  individual  suffers  no  legal  wrong: 
from  his  neglect. 

This  principle  does  not  apply  exclusively  to  officers  of 
high  grade ;  it  does  not  depend  on  the  grade  at  all,  but  on 
the  nature  of  the  duty.  This  will  appear  if  we  take,  as  an 
illustration,  the  case  of  the  policeman.  His  duty  is  to  serve 
criminal  warrants,  to  arrest  persons  who  commit  offences  in 
his  view,  to  bring  night-walkers  to  account,  and  to  perform, 
various  duties  of  a  like  nature.  Within  his  beat  he  should 
watch  the  premises  of  individuals,  and  protect  them  against, 
burglaries  and  arsons.  But  suppose  he  goes  to  sleep  upon 
his  beat,  and,  while  thus  off  duty,  a  robbery  is  committed 
or  a  house  burned  down,  neither  of  which  could  have  hap- 
pened had  he  been  vigilant ;  who  can  bring  him  to  account 
for  this  neglect  of  duty?  Not  the  individual  injured,  cer- 
tainly. He  is  not  the  policeman  of  the  individual ;  he  is. 
not  hired  by  him,  paid  by  him,  or  controlled  by  him,  and  he 
owes  no  duty  to  him.  The  duty  he  owes  is  to  the  public— 
to  the  state,  of  which  the  individual  member  is  only  a  frac- 
tional part,  and  incapable,  as  such,  of  enforcing  rights  which, 
are  not  individual,  but  general.  If  a  policeman  fails  to 
guard  the  premises  of  John  Smith,  the  neglect  is  a  breach 
of  duty  of  exactly  the  same  sort  as  when  he  fails  to  take 
John  Smith  to  the  lock-up  for  being  drunk  and  disorderly; 
and  if  John  Smith  could  sue  him  for  the  one  neglect,  so  he 
could  for  the  other.  And  it  is  proper  to  note  here  that  in 
this  instance  the  officer  has  not  discretionary  duties  to  per- 
form, but  those  which  are  purely  ministerial. 

The  same  is  true  of  officers  having  charge  of  the  high- 
ways, and  empowered  to  lay  out,  manage,  and  discontinue: 
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them.  They  may  decline  to  lay  out  a  road  which  an 
individual  desires,  or  they  may  conclude  to  discontinue 
one  which  it  is  for  his  interest  should  be  retained.  There 
is  a  damage  to  him,  but  no  wrong  to  him.  In  performing, 
or  failing  to  perform,  a  public  duty,  an  officer  has  touched 
his  interest  to  his  prejudice.  But  the  officer  owed  no  duty 
to  him  as  an  individual ;  the  duty  performed  or  neglected 
was  a  public  duty.  An  individual  can  never  be  suffered  to 
sue  for  an  injury  which,  technically,  is  one  to  the  public  only  ; 
he  must  show  some  special  wrong  to  himself,  and  damage 
alone  does  not  constitute  a  wrong.' 

It  may  be  said  that  the  case  of  a  highway  commissioner 
who  improperly  opens  or  discontinues  a  road,  to  the  preju- 
dice of  an  individual,  is  like  that  of  one  who  commits  a 
public  nuisance  to  the  prejudice  of  an  individual.  In  each 
case  there  is  a  public  wrong  and  also  a  private  damage. 
But  the  two  cases  differ  in  this :  the  common  law  imposes 
upon  every  one  a  duty  to  his  neighbor,  as  well  as  to  the 
public,  not  to  make  his  premises  a  nuisance ;  but  the  duties 
imtposed  upon  the  road  officer,  in  laying  out  and  discon- 
tinuing roads,  are  to  the  public  alone.  Conceding  that  his 
action  has  failed  to  regard  sufficiently  the  interests  of  indi- 
viduals, still  no  private  right  of  action  is  made  out,  because, 
there  being  no  private  duty,  there  is  nothing  for  the  individual 
to  complain  of  except  the  breach  of  the  public  duty.  But 
the  state  must  complain  of  this,  not  individuals. 

The  classes  of  officers  to  whom  the  like  principles  apply 
.  are  so  numerous  that  we  cannot  pause  to  enumerate  them 
all.  One  more  may  be  mentioned.  The  quarantine  officer 
is  commanded  to  take  certain  steps  to  prevent  the  spread  of 
contagion.  He  is  culpable  in  a  very  high  degree  if  he  neg- 
lects so  to  do,  because  the  duty  is  a  public  duty  of  the  high- 
est importance  and  value.  He  does  neglect,  and  a  thousand 
persons  are  infected  in  consequence.  But  not  one  of  these 
persons  can  demand  from  the  negligent  officer  a  personal 
:  redress.     The  duty  was  laid  on  the  officer  as  a  public  dut>' — 

*  Watcrer  v.  Freeman,  Hob.  266. 
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-a  duty  to  protect  the  general  public ;  but  the  office  did  not 
•charge  the  incumbent  with  any  individual  duty  to  any  par- 
ticular person.  If  one  rather  than  another  was  injured  by 
the  neglect,  it  was  only  that  the  consequences  of  the  public 
wrong  chanced  to  fall  upon  him  rather  than  upon  another ; 
just  as  the  ravages  of  war  may  chance  to  reach  one  and 
spare  another,  though  the  purpose  of  the  government  is  to 
protect  all  equally.^ 

But  there  are  some  offices  which,  though  created  for  the 
public  benefit,  have  duties  devolved  upon  their  incumbents 
which  are  duties  to  individuals  exclusively.  In  other  words, 
in  these  cases,  instead  of  individuals  being  incidentally  bene- 
fited by  the  performance  of  public  duties,  the  public  is  to 
be  incidentally  benefited  by  the  performance  of  duties  to 
individuals.  A  case  in  point  is  that  of  the  recorder  of  deeds. 
It  is  for  the  general  public  good  that  all  titles  should  appear 
of  record,  and  that  all  purchasers  should  have  some  record 
upon  which  they  may  rely  for  accurate  information.  But, 
although  a  public  officer  is  chosen  to  keep  such  a  record, 
the  duties  imposed  upon  him  are  usually  duties  only  to  the 
persons  who  have  occasion  for  his  official  services.  He  is 
simply  required  to  record,  for  those  who  apply  to  him,  their 
individual  conveyances,  and  to  give  to  them  abstracts  or 
copies  from  the  record  if  they  ask  for  them  and  offer  the 
legal  fees.  All  these  are  duties  to  individuals,  to  be  performed 
for  a  consideration ;  the  public  do  not  commonly  enforce 
them,  nor  do  they  commonly  punish  the  failure  in  perform- 
ance as  a  public  offence.  But  the  right  to  a  private  action 
on  breach  of  the  duty  follows  of  course.  The  breach  is  a 
wrong,  and  injury  from  it  is  presumed. 

*  This  case  may  be  usefully  compared  with  that  of  the  inspector  of  meats  in 
the  public  markets.  The  duties  are  imposed  upon  that  officer,  not  only  for  the 
protection  of  the  public  in  general,  but  for  the  protection  of  each  individual 
purchaser  in  the  market ;  and,  if  one  is  injured  by  reliance  upon  the  inspector, 
it  may  be  admissible  to  hold  the  inspector  liable  to  an  individual  suit  Hayes 
y.  Porter,  22  Me.  37.  See,  also,  Couch  v.  Steel,  3  El.  &  Bl.  402,  in  which  an 
action  against  the  master  of  a  vessel  for  going  to  sea  without  medicines,  con* 
trary  to  law,  was  held  sustainable  by  one  injured  by  the  want  of  them.  See, 
also,  Curdos  v.  Bozant,  i  La.  An.  199. 
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Suppose  the  recorder  refuses  to  receive  and  record  a  con 
veyance  when  handed  to  him  with  the  proper  fees ;  this  is 
clear  wrong,  and,  as  such,  is  actionable.  Suppose  he  undcf 
takes  to  record  it,  and,  in  so  doing,  commits  an  error  whici 
makes  the  conveyance  appear  of  record  to  be  somethiti] 
different  from  what  it  is ;  this,  also,  is  a  wrong,  for  his  dut 
is  to  record  it  accurately.  In  this  last  case  the  question  o 
difficulty  would  be,  who  is  entitled  to  maintain  the  suit;  oi 
in  other  words,  who  is  the  party  that  is  wronged  by  th 
recorder's  mistake. 

The  cases  are  not  agreed  on  the  question  who  should  sus 
tain  the  loss  when  the  grantee  in  a  deed  has  duly  left  it  fo 
record,  and  the  recorder  has  failed  to  record  it  correctly.  Th 
question  in  such  a  case  would  commonly  arise  between  thi 
grantee  in  such  a  deed  and  some  person  claiming  under  i 
subsequent  conveyance  by  the  same  grantor,  which  was  firsi 
correctly  recorded.  In  some  cases  it  is  held  that  the  grantej 
in  the  first  deed  is  not  to  be  prejudiced  by  the  recorder! 
error.  The  reason  is  thus  stated  by  Breese,  J. :  The  persci 
seeking  to  take  advantage  of  the  error  "  is,  in  effect,  claim 
ing  to  enforce  a  statute  penalty,  imposed  upon  the  grantee  ii 
the  deed,  by  reason  of  his  having  omitted  to  do  somethioj 
the  law  required  him  to  do  to  protect  himself  and  prescn*! 
his  rights.  The  law  never  intended  a  grantee  should  suff? 
this  forfeiture  if  he  has  conformed  to  its  provisions.  Th 
plaintiff  claiming  the  benefit  of  this  statute  being,  as  it  i^ 
in  derogation  of  the  common  law,  and  conferring  a  righ 
before  unknown,  he  must  find  in  the  provisions  of  the  sta: 
ute  itself  the  letter  which  gives  him  that  right.  To  the  staS 
ute  alone  must  we  look  for  a  purely  statutory  right  Ai 
that  this  law  required  of  the  grantee  in  the  deed  was  that  b 
should  file  his  deed  for  record  in  the  recorder's  office,  u 
order  to  secure  his  rights  under  the  deed.  When  he  doe 
that,  the  requirements  of  the  law  are  satisfied,  and  no  righl 
to  claim  this  forfeiture  can  be  set  up  by  a  subsequent  puil 
chaser.  The  statute  does  not  give  to  the  subsequent  pur 
chaser  the  right  to  have  the  first  deed  postponed  to  his  i 
the  deed  is  not  actually  recorded,  but  only  if  it  is  not  fiic< 
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for  record."3  Here  it  is  seen  that  the  grantee  in  the  deed 
has  brought  himself  strictly  within  the  letter  of  the  statute, 
and  has  performed  all  that  the  statute,  in  terms,  makes 
requisite  for  his  protection/ 

Where  this  doctrine  prevails  it  is  difficult  to  understand 
how  the  recorder  can  be  responsible  in  damages  to  the 
grantee  for  anything  more  than  has  been  paid  him  for  making 
the  erroneous  record,  unless,  in  consequence  of  something 
which  subsequently  takes  place,  an  actual  damage  is  suffered 
which  can  be  shown.  Such  damage  might,  undoubtedly, 
befall  if  afterward  he  should  negotiate  a  sale  and  find  the 
erroneous  record  to  stand  in  the  way  of  its  completion ;  but 
as  the  deed,  if  in  existence,  could  be  recorded  over  again  on 
payment  of  the  statutory  fees,  this  cost  would  seem  to 
furnish  the  measure  of  recovery.  If,  however,  the  deed  were 
lost  or  destroyed,  a  second  recording  would  be  impossible, 
and  the  question  of  remedy  might  then  be  more  serioujs. 
As  the  injury  in  such  a  case  would  result  from  the  conjunc- 
tion of  two  circumstances — first,  the  error  in  the  record, 
and,  second,  the  loss  of  the  deed — the  question  of  remote 
cause  and  proximate  cause  would  be  involved,  and  the 
conclusion  might,  perhaps,  be  that  the  proximate  cause  of 
damage  was  to  be  found  in  the  subsequent  facts,  and  not  in 
the  recorder's  error. 

On  the  other  hand,  there  are  many  cases  in  which  it  has 
been  decided  that  every  one  has  a  right  to  rely  upon  the 
record  actually  made  as  being  correct,  and  that,  if  it  is  erro- 

3  Merrick  v.  Wallace,  19  111.  486,  497.  Substantially  the  same  doctrine 
has  been  declared  by  Drummond,  J.,  in  Polk  v.  Cosgrove,  4  Hiss.  437,  and 
Riggs  V.  Boylan,  ib.  445.  See,  also,  Mim  v.  Mim,  35  Ala.  23;  Garrard  v. 
Davis,  53  Mo.  322. 

4  There  are  several  cases  in  which  it  has  been  decided  that  the  failure  of 
the  recorder  to  index  a  deed  as  required  by  the  statute  could  not  affect  the 
title  of  the  grantee.  Curtis  v.  Lyman,  24  Vt  338 ;  Commissioners  v.  Bab- 
cock,  5  Oreg.  472;  fiishop  v.  Schneider,  46  Mo.  472;  s,  c.y  2  Am.  Rep.  533. 
But  this,  also,  must  depend  upon  the  phraseology  of  statutes.  See  Gwynn  v. 
Turner,  18  Iowa,  i.  In  general,  the  provisions  on  the  subject  of  index  are 
probably  made  for  the  convenience  of  examination  of  records,  and  not  for 
the  protection  of  those  whose  deeds  are  recorded.  See  Schell  v.  Stein,  76 
Pa.  SL  398. 

3 
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neous,  the  peril  is  upon  him  whose  deed  has  been  incorrecti 
recorded.  The  leading  decision  to  this  efiect  was  mad 
under  a  statute  which  provided  that  '*  no  mortgage  shoul 
defeat  or  prejudice  the  title  of  any  bona  fide  purchaser  unlcf 
the  same  should  have  been  duly  registered " — a  provisio 
very  different  from  that  in  the  statute  of  Illinois  already  i 
substance  given.  A  mortgage  of  |l3,ooo  was  recorded  a 
one  of  ^300 ;  and  Chancellor  Kent  said  of  the  statute :  "  Th 
true  construction  of  the  act  appears  to  be  that  the  rcgistr 
is  notice  of  the  contents  of  it,  and  no  more,  and  that  th 
purchaser  is  not  to  be  charged  with  notice  of  the  contest 
of  the  mortgage  any  further  than  may  be  contained  in  tb 
registry.  The  purchaser  is  not  bound  to  attend  to  th 
correctness  of  the  registry.  It  is  the  business  of  the  mort 
gagee,  and,  if  a  mistake  occurs  to  his  prejudice,  the  conse 
quences  of  it  lie  between  him  and  the  clerk,  and  not  betweei 
him  and  the  bona  fide  purchaser.  The  act,  in  providing  thai 
all  persons  might  have  recourse  to  the  registry,  intended  thi^ 
as  the  correct  and  sufficient  source  of  information ;  and  i 
would  be  a  doctrine  productive  of  immense  mischief  t( 
oblige  the  purchaser  to  look,  at  his  peril,  to  the  contents  0 
every  mortgage,  and  to  be  bound  by  them  when  differcn| 
from  the  contents  as  declared  in  the  registry.  The  registr 
might  prove  only  a  snare  to  the  purchaser,  and  no  persoi 
could  be  safe  in  his  purchase  without  hunting  out  aQ< 
inspecting  the  original  mortgage — a  task  of  great  toil  an^ 
difficulty.  I  am  satisfied  that  this  was  not  the  intention,  t 
it  certainly  is  not  the  sound  policy,  of  the  statute."*  Othc 
cases  to  like  effect  are  referred  to  in  the  note.* 

Let  us  suppose  that  where  such  is  the  rule  of  law,  a  dee< 
is  so  recorded  that  the  record  fails  to  describe  the  lan^ 

5  Frost  V.  Beekman,  i  Johns.  Ch.  288,  298.  And  see  Beekman  v.  Frost  il 
Johns.  544. 

*  Baldwin  y.  Marshall,  2  Humph.  116;  Lally  ▼.  Holland,  t  Swaa.  306 
Sanger  v.  Craigue,  10  Vt.  555;  Shepherd  y.  Burkhalter,  13  Geo.  444:  Chi.t 
berlain  v.  Bell,  7  Cal.  291 ;  Parrett  v.  Shaubhnt,  5  Minn.  323;  Scolcs  ▼.  Wj^cyj 
II  Iowa,  261 ;  Miller  y.  Bradford,  12  Iowa,  14;  Breed  v.  Conley,  14  I'^*^ 
269;  Terrell  y.  Andrew  County,  44  Mo.  309;  Brydon  y.  Campbell,  40  M<i 
331.     See  Kerr  y.  Russell,  69  111.  666. 
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actually  conveyed,  and  that  the  grantor  sells  the  land  a  sec- 
ond time  to  one  having  no  knowledge  of  the  prior  convey- 
ance, thereby  cutting  off  the  first  conveyance.  There  would 
be,  under  such  circumstances,  a  direct  loss  to  the  first 
grantee  of  the  whole  value  of  the  land,  and  it  would  seem 
that  he  must  be  entitled  to  a  remedy  against  some  one  for  a 
remuneration.  That  he  might  treat  the  second  conveyance 
by  his  grantor  as  one  made  in  his  interest,  and  sue  and  recover 
from  him  the  amount  received  from  the  second  grantee,  we 
should  say  would  be  clear.  This  would  be  only  the  ordinary 
case  of  one  affirming  a  sale,  wrongfully  made  by  another,  of 
his  property,  and  recovering  the  proceeds  thereof — ^the  familiar 
case  of  waiving  a  tort,  and  suing  in  assumpsit  for  the  money 
received.7  But  in  many  cases  such  redress  might  be  inade- 
quate, because  less  than  the  value  of  the  land  was  received 
on  the  second  sale,  and  no  reason  is  perceived  why  he  might 
not  sue  in  tort  for  the  value  of  that  which  he  has  lost,  if  that 
promises  more  satisfactory  redress.  If  one,  knowing  he  has 
already  conveyed  away  certain  lands,  gives  a  new  deed  which 
defeats  the  first,  this  is  as  gross  and  palpable  a  fraud  as  can 
well  be  conceived  of;  and,  like  the  selling  of  property  in 
market  overt,  though  it  may  pass  the  title,  it  cannot  protect 
the  seller  when  called  upon  by  the  owner  to  account  for  the 
property  the  latter  has  been  deprived  of}  But  the  question 
of  a  remedy  against  the  recorder  would,  in  this  case,  as  well 
as  that  before  suggested,  be  complicated  as  a  question  of 

7  Lamine  v.  Dorrell,  Ld.  Raym.  12 16 ;  Bennett  v.  Francis,  2  6.  &  P.  554  ; 
Read  v.  Hutchinson,  3  Camp.  352 ;  Mann  v.  Locke,  11  N.  H.  248 ;  Smith  v. 
Smith,  43  N.  H.  536;  Jones  v.  Hoar,  5  Pick.  285;  Glass  Co.  v.  Wol- 
cott,  2  Allen,  227;  Gilmore  v.  Wilbur,  12  Pick.  124;  Webster  v.  Drink- 
water,  5  Me.  323 ;  Foster  v.  Tucker,  3  Me.  458 ;  Bank  of  North  America  v. 
McCall,  4  Binn.  374 ;  Willett  v.  Willett,  3  Watts,  277 ;  Pearsoll  v.  Chapin, 
44  Pa.  St  9;  Morrison  v.  Rogers,  3  III.  317;  0*Reer  v.  Strong,  13  111.  688; 
Guthrie  V.  WicklifTe,  i  A.  K.  Marsh.  83;  Sanders  v.  Hamilton,  3  Dana, 
550;  Steams  v.  Dillingham,  22  Vt  627;  Elliott  v.  Jackson,  3  Wis.  649; 
Fuller  V.  Duren,  36  Ala.  73 ;  Pike  v.  Bright,  29  Ala.  332 ;  Barlow  v.  Stal- 
worth,  27  Geo.  517;  Budd  v.  Hiler,  27  N.  J.  43;  Welch  v.  Bagg,  12  Mich. 
42 ;  Johnson  v.  Reed,  3  Eng.  202  ;  Foye  v^  Southard,  54  Me.  147  ;  Tamm  v. 
Kellogg,  49  Mo.  118. 

^  See  Andrews  v.  Blakeslee,  12  Iowa,  577 ;  Holmes  v.  Stout,  10  N.  J.  409. 
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proximate  and  remote  cause,  and  would  require  a  considera 
tion  which,  up  to  this  time,  it  has  never,  so  far  as  we  an 
aware,  received.  Does  the  loss  of  the  estate  result  from  thi 
error  of  the  recorder  ?  or  does  that  merely  furnish  the  occa 
sion  for  another  event,  to  which  the  loss  is  in  fact  attributabi^ 
as  the  proximate  cause  ?  The  question  would  be  still  fur 
ther  complicated  if,  before  the  second  conveyance  by  tht 
original  grantor,  the  first  grantee  had  himself  disposed  of  thi 
land,  so  that  the  loss  would  fall,  not  upon  the  party  who$< 
deed  was  defectively  recorded,  but  upon  one  claiming  undci 
him.9  Here  the  damage,  instead  of  following  directly  the 
recorder's  misfeasance,  follows  it  only  after  two  intermediatt 
steps — a  conveyance  by  the  first  grantee,  and  another  by  th< 
first  grantor,  which  has  the  effect  to  defeat  it. 

The  recorder  of  deeds  may  also  injure  some  person  by 
giving  him  an  erroneous  certificate.  The  liability  for  this  is 
clear  if  the  giving  of  the  certificate  was  an  official  act ;  others 
wise  not.  It  was  an  officia.1  act  if  it  was  something  the  peri 
son  obtaining  it  had  a  right  to  call  for,  and  which  it  was  lus 
duty  to  give.  Thus,  one  has  a  right  to  call  for  copies  to  be 
made  from  the  records,  and  for  official  statements  of  what 
appears  thereon  ;  and  he  is  entitled  to  have  these  certified  to 
him  correctly.  But  he  is  not  entitled  to  call  upon  th^ 
recorder  for  a  certificate  that  a  particular  title  is  good  or  bad; 
and  such  a  certificate,  if  given,  would  not  be  official.  The 
reason  for  this  is  tliat  a  certificate  to  that  effect  must  nec^ 
essarily  cover  facts  which  the  records  cannot  show;  and  a 
title  may  be  good  or  be  defective  for  reasons  which  cannot^ 
under  any  recording  laws,  appear  of  record.  Therefore,  ii 
the  register  certifies  that  a  title  is  good,  he  only  expresses 
an  opinion  on  facts,  some  of  which  he  may  officially  know. 
but  others  of  which  he  cannot  know  as  recorder,  and,  theft- 
fore,  cannot  officially  certify  to.*** 

But  suppose  the  register's  certificate  to  cover  nothing 
he  might  not  be  required  to  certify  officially,  and,  therefore, 
to  be  properly  and  strictly  an  official  act,  but  inconect,  and 

9  See  Ware  v.  Brown,  2  Bond,  267. 

*^  Introduction  to  Cooky's  Blackstone,  p.  xvii. 
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suppose  the  person  who  applies  for  and  receives  it  is  not 
injured  by  it,  but  a  subsequent  purchaser,  to  whom  he  has 
delivered  it  with  his  title  deeds,  is  injured — has  such  subse- 
quent purchaser  a  right  of  action  against  the  recorder?  In 
other  words,  as  it  is  a  duty  the  recorder  owes  to  every  one 
who  may  have  occasion  to  rely  upon  his  records,  to  see  that 
they  are  correctly  made,  is  it  also  his  duty  to  every  who  may 
have  occasion  to  rely  upon  his  certificates,  to  see  that  they 
are  correct  also  ? 

The  difference  between  the  two  cases  may  be  said  to  be 
this :  that  the  records  are  for  public  and  general  inspection, 
and  are  required  to  be  kept  that  all  persons  may  have,  by 
means  of  them,  accurate  information  concerning  titles,  while 
the  giving  of  a  certificate  concerning  something  recorded  is  a 
matter  between  the  recorder  and  the  person  calling  for  it, 
and  legally  concerns  no  one  else.     The  recorder  knows  that 
his  records  are  to  be  seen,  and  titles  to  be  made  in  reliance 
upon  them ;  he  is  not  bound  to  know  that  his  certificate  is 
for  the  use  or  reliance  of  any  but  the  person  who  receives 
it,  nor  can  he  be  supposed  to  give  it  for  any  other  use.     But, 
on  the  other  hand,  it  may  be  replied  that  such  certificates  are 
usually  obtained  as   satisfactory  evidence  of  title  in  making 
sales,  and  they  are  expected  to  have  their  effect,  not  upon 
the  person  who  receives  them,  but  upon  some  one  to  whom, 
by  means  thereof,  he  may  be  enabled  to  effect  a  sale,  or 
from  whom  he  may  obtain  a  loan.     It  is  such  a  person,  there- 
fore, that  may  be  supposed  to  be  in  view  when  the  certificate 
is  obtained,  and  an  injury,  if  any  occurs,  would  be  likely  to 
fall  upon  him,  rather  than  upon  his  grantor  or  mortgagor.   If, 
therefore,  the  erroneous  certificate  of  the  register  would,  as 
has  been  said,  **  make  him  liable  to  the  party  who  has  been 
injured  by  it,""  must  it  not  make  him  liable  to  the  party  who, 
in  reliance  upon  it,  has  been  induced  to  deal  with  the  title, 
rather  than  to  one  who,  by  means  of  it,  has  been  enabled  to 
realize  or  accomplish  more  than  his  real  title  would  justify." 

"  Agncw,  J.,  in  Schell  v.  Stein,  76  Pa.  St  398,  401. 

"  In  Housman  v.  Girard  Building,  etc.,  Association,  to  appear  in  81  Pa. 
^tf  the  supreme  court  of  Pennsylvania  has  recently  decided  that,  for  a  false 
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The  case  of  a  postmaster  may  be  instanced  as  that  of  an 
officer  who  owes  duties  both  to  the  public  and  to  individuals* 
In  the  main,  his  duties  are  to  the  public :  he  is  to  receive 
and  forward  mail  to  other  offices ;  to  keep  correct  accounts 
with  the  department,  and,  perhaps,  with  contractors;  to 
draw  money  orders,  etc.  But,  in  respect  to  mail  matter 
received  at  his  office,  at  a  certain  stage  a  duty  is  fixed  upon 
him  in  behalf  of  individuals.  When  the  proper  person  calls 
for  anything  which  is  there  for  delivery,  he  must  deliver  it, 
and  he  is  guilty  of  an  actionable  wrong  if  he  refuses.*'  He 
would  be  liable  also  if,  through  his  carelessness,  the  letter 
of  an  individual  should  be  lost  or  destroyed  while  in  his 
charge ;  nor  is  any  reason  perceived  why  the  carrier  would 
not  be  equally  liable  if,  through  his  fault,  a  mail  should  be 
lost'**  There  is  a  separate  and  distinct  duty  as  to  each 
paper,  letter,  or  package  carried,  and  a  breach  occurs  if^ 
through  negligence,  any  one  fails  to  be  safely  carried  and 
safely  delivered.'* 

So  the  collector  of  customs  owes  to  the  merchant,  whose 
goods  pass  through  his  hands,  the  obligation  to  appraise  or 
inspect  them  with  reasonable  promptness,  and  deliver  them 
on  the  duties  being  paid.  A  merchant  might  be  ruined  by 
needless  delays  in  the  performance  of  this  duty,  and  the 
responsibility  should  be  unquestionable.'^ 

The  case  of  judges  of  election  is  one  in  which  duties  to 
the  public  and  to  individuals  are  so  united  and  combined 

certificate  of  searches,  the  recorder  of  deeds  is  liable  only  to  the  party  who 
employs  him  to  make  it  In  that  case  the  certificate  was  obtained  by  a  party 
contemplating  a  loan  on  the  property,  and  who  actually  made  a  loan,  relying^ 
on  the  certificate,  and  was  injured  thereby. 

'3  Lane  v.  Cotton,  Salk.  17;  Smith  v.  Powdich,  Cowp.  182;  Rowning  ▼. 
Goodchild,  2  W.  Bl.  908 ;  Teale  v.  Felton,  i  N.  Y.  537 ;  j.  r.,  in  error,  u 
How.  284. 

»4  Ford  V.  Parker,  4  Ohio  (n.  s.),  576;  Maxwell  v.  Mcllvoy,  2  Bibb,  211; 
Sawyer  v.  Corse,  17  Gratt.  230. 

'5  Whitfield  v.  Le  Despencer,  Cowp.  754,  765. 

*^  See  Barry  v.  Arnaud,  10  Ad.  &  £1.  646,  670.  A  supervisor,  required  by 
law  to  report  a  claim  to  the  county  board  for  allowance,  is  liable  for  neglect 
(o  do  so,  though  in  good  faith  he  may  believe  the  law  invalid,  and  refuse 
on  that  ground.     Clark  v.  Miller,  54  N.  Y.  528. 
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^t  the  question  of  remedy  is  often  one  of  no  little  diffi- 
culty. The  duty  to  hold  the  election,  to  manage  it  fairly, 
and  to  receive  the  votes  of  all  qualified  electors,  is  one 
imposed  for  the  general  interest  of  the  state,  and  concerns 
its  highest  welfare.  But  its  performance  also  concerns  the 
individual ;  for  the  privilege  of  taking  part  in  the  electoral 
machinery  of  the  state  is  supposed  to  be  of  great  value  to 
every  elector,  and,  from  the  time  of  Ashby  v.  Wliite,*'  it 
has  been  regarded  as  settled  law  that  an  action  for  damages 
might  be  maintained  for  a  wrongful  refusal  by  the  officers  to 
receive  the  elector's  vote.  The  differences  in  the  decisions 
have  related  to  the  circumstances  under  which  the  suit  might 
be  brought.  If,  as  is  the  case  in  some  states,  the  oath  of 
the  elector  is  made  the  test  of  his  right  to  vote,  it  is  con- 
ceded that  an  action  will  lie  if  the  oath  is  taken  and  the 
vote  refused  ;'^  and  in  some  states  it  is  held  that,  if  the 
right  depends  on  qualifications  of  which  the  election  officers 
must  judge,  they  will,  nevertheless,  be  liable  for  a  refusal  to 
receive  the  vote,  though  no  corruption  be  charged  against 
them.'9  But  in  other  states  the  usual  protection  which  is 
given  to  judicial  officers  is  extended  to  these,  and  they  are 
held  liable  for  depriving  the  elector  of  his  privilege  only 
where  malice  or  corruption  is  charged  and  established  against 
them."** 

'7  2  Ld.  Raym.  938 ;  x.  r.,  I  Smith's  Ld.  Cas.  246. 

'^Spraggins  v.  Houghton,  3  111.  377;  State  ▼.  Robb,  17  Ind.  536 ;  Gillespie 
V.  Palmer,  20  Wis.  544 ;  People  v.  Pease,  30  Barb.  588 ;  Goetchins  v.  Mathew- 
son,  61  N.  Y.  420. 

'9  Lincoln  v.  Hapgood,  11  Mass.  355;  Henshaw  v.  Foster,  9  Pick.  312; 
Capen  v.  Foster,  12  Pick.  485;  Blanchard  v.  Steams,  5  Mete.  298;  Harris  v. 
Whitcomb,  4  Gray,  433;  Jeffries  v.  Ankeny,  11  Ohio,  372;  Monroe  v.  Col- 
lins, 17  Ohio  (N.  s.),  665 ;  Anderson  ▼.  Milliken,  9  Ohio  (n.  s.),  568. 

^Jenkins  v.  Waldron,  II  Johns.  114;  Wecherley  v.  Guyer,  11  S.  &  R.  35; 
Gordon  v.  Farrar,  2  Dougl.  (Mich.)  411 ;  Peavey  v.  Robbins,  3  L.  Jones,  339; 
Caalfield  v.  Bulloch,  18  B.  Mon.  494;  Miller  v.  Rucker,  i  Bush,  135;  Chris- 
man  V.  Bruce,  i  Duv.  63;  Wheeler  v.  Patterson,  i  N.  H.  88;  Turnpike  v. 
Champney,  2  N.  H.  199:  Rail  v.  Potts,  8  Humph.  225;  Bevard  v.  Hoffman, 
l3  Md.  479;  Elbin  t.  Wilson,  33  Md.  135;  Friend  v.  Hamill,  34  %fd.  298; 
Pike  ▼.  Megoun,  44  Mo.  492.  See  Sute  v.  Daniels,  44  N.  H.  383,  and 
Goetchins  y.  Mathewson,  61  N.  Y.  420.  In  this  last  case  the  whole  subject 
is  fully  and  carefully  examined,  and  the  authorities  analyzed. 
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But  the  mere  failure  or  refusal  to  receive  a  vote  when 
offered  is  only  one  of  many  ways  in  which  an  elector's  right 
to  have  a  voice  in  an  election  may  be  defeated.  The  fol- 
lowing may  be  suggested : 

The  defeat  of  an  election  by  the  officer's  failing  to  take 
some  necessary  preliminary  action. 

Permitting  illegal  votes  to  control  the  election. 

Destruction  of  the  ballots  after  they  are  received. 

Falsely  returning  the  result,  whereby  the  majority  are 
deprived  of  their  rights. 

In  every  one  of  these  cases  the  legal  voter  who  has  sought 
to  exercise  his  privilege  and  has  failed,  or  who,  after  exer- 
cising it,  has  had  his  action  nullified  by  the  election  officers, 
has  suffered  palpable  wrong,  the  same  in  sort  and  degree  as 
when  his  individual  vote  is  wrongfully  rejected.  But  there 
is  no  precedent  of  an  action  for  an  individual  injury  of  this 
sort.  The  precedents  go  no  further  than  this :  to  fix  upon 
the  election  officers  the  duty,  to  the  individual,  to  register  his 
name — if  registry  is  required — at  the  proper  time  and  place 
if  he  presents  himself,  and  to  receive  his  vote  if  it  is  tend- 
ered when  the  polls  are  open  for  the  purpose.  Any  further 
duty  which  these  officers  owe  is  a  duty  to  the  aggregate 
public,  and  the  injury  which  one  citizen  suffers  from  failure 
to  perform  it  is  the  same  with  that  suffered  by  every  other 
citizen  similarly  situated,  and,  therefore,  as  in  the  case  of  pub- 
lic offences  which  touch  the  general  public  alike,  the  neglect 
cannot  support  an  individual  action.  If  an  election  has 
actually  taken  place,  and  the  officers  attempt  to  deprive  the 
person  elected  of  his  office,  by  false  returns  or  otherwise, 
the  law  will  afford  him  a  remedy  for  the  recovery  of  the 
office.  But  if  an  election  has  been  prevented,  it  is  not  sup- 
posed possible  to  ascertain  what  the  result  would  have  been 
had  it  taken  place,  and,  consequently,  no  individual  redress 
is  possible.  The  public  is  wronged,  and,  in  a  legal  view,  only 
the  public. 

There  are  many  cases  in  which  it  has  been  decided  that, 
in  the  case  of  specified  public  officers,  the  only  duty  they 
owed  to  individuals  was  to  act  with  good  motives  and  integ- 

Digitized  by  VjjOOQIC 


LIABILITY   OF   PUBLIC   OFFICERS.  547 

lity,  but  that  an  action  would  lie  against  them  where  malice 
and  injury  to  an   individual  were  the  impelling  motives  of 
their  conduct.     Thus,  members  of  a  school  board  have  been 
lield  liable  for  the  malicious  removal  of  a  teacher.'*     So,  a 
county  clerk,  it  is  said,  may  be  held  liable,  to  the  party- 
injured,  for  wilfully  and  maliciously  approving  an  insufficient 
-appeal  bond."     In  New   Hampshire   it   is   said   that  "sur- 
veyors of  highways  are  liable  in  damages  for  any  wanton, 
malicious,  or  improper  acts  in  making  and  repairing  high- 
ways-; "'3  a  very  general  statement,  which  we  should  suppose 
might  require  some  qualification.     Undoubtedly,  if  what  the 
surveyors  do  amounts  to  a  trespass,  as  where  they  throw  sur- 
face waters  upon  adjoining  lands,  the  party  injured  is  entitled 
to  his  remedy,  whether  the  motive  to  their  action  was  good  or 
bad ;  but  it  cannot  always  be  true  that  a  party  dissatisfied 
with  the  repair  of  a  highway  which  is  entrusted  to  a  board 
-of  public  officers  can  charge  malice  as  a  ground  for  a  pri- 
vate action.     He  should  be  abl^  to  show  how  his  own  estate 
is  unnecessarily  interfered  with,  or  that  its  enjoyment  is  pur- 
posely diminished  in  a  manner  that  makes  his  case  excep- 
tional.^    In  Connecticut  it  is  held  that  a  wharfmaster  may 
be  liable  to  a  party  injured  by  his  order  for  the  removal  of  a 
^hip  from  a  certain  dock,  if  it  could  be  shown  that  the  order 
was  given  with  a  malicious  purpose  to  cause  injury.'^     But 
our  own  view  is  that  the  doctrine  that  a  public  officer,  acting 
within  the  limits  of  his  jurisdiction  in  the  discharge  of  a  dis- 
cretionary duty,  can  be  held  liable  upon  an  assumption  that 
he  has  acted  wilfully  or  maliciously,  is  an  exceedingly  unsat- 
isfactory and  dangerous  one ;  and  that  those  decisions  are 
.safest,  and  most  consonant  to  public  policy,  which  deny  it 

'^  Burton  v.  Fulton,  49  Penn.  St.  157.  *  See  Hogga  v.  Bigley,  6  Humph. 
236;  Walker  v.  Hallock,  32  Ind.  239;  Lilienthal  v.  Campbell,  22  La.  An. 
■600 ;  Harman  v.  Tappenden,  i  East,  555. 

■»  Billings  V.  Lafferty,  31  III.  318.  See  Chlckering  v.  Robinson,  3  Gush. 
543 ;  Tompkins  v.  Sands,  8  Wend.  462. 

«3  Rowc  V.  Addison,  34  N.  H.  306,  313.  ♦ 

«4Scc  Waldron  v.  Berry,  51  N.  H.  136,  where  the  New  Hampshire  and 
other  cases  are  collected  and  analyzed. 

*5  Gregory  v.  Brooks,  37  Conn.  365.     See  Brown  v.  Lester,  21  Miss.  392. 
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altogether.  Motives  are  not  always  readily  justified  to  the- 
public,  even  in  the  cases  where  they  have  been  purest ;  and 
the  safe  rule  for  the  public  is  that  which  protects  its  officers 
in  acting  fearlessly,  so  long  as  they  keep  within  the  limits  of 
their  legal  discretion.^ 

It  has  been  decided  in  New  York  that  a  superintendent 
of  canal  repairs,  who,  having  the  means  to  make  repairs,  and 
being  charged  with  the  duty  to  do  so,  neglected  to  perform 
the  duty,  was  liable  for  the  damages  of  a  party*  whose  use 
of  the  canal  was  prevented  or  impeded  in  ooasequence.*' 
But  here  the  duty  was  iaipemtwe,  and  was  not  left  to  the 
oflkrer's  discretion.  In  the  same  state  commissioners  of 
highways  who  have  funds  for  the  repair  of  the  public  ways, 
but  neglect  to  use  them  for  the  purpose,  are,  on  like 
grounds,  responsible  to  parties  injured  by  the  want  of  repair.^ 
The  duty  in  such  cases  is  not  discretionary,  but  imperative. 
It  is  also  distributive — ^imposed  for  the  benefit  of  the  public,, 
and  also  of  each  individual  of  the  public  who  may  have 
occasion  to  make  use  of  the  public  ways ;  in  that  particular 
corresponding  to  the  duty  imposed  upon  railway  companies 
to  sound  signals  at  street-crossings,  as  a  warning  to  each 
individual  who  may  have  occasion  to  be  passing  that  way. 

The  case  of  a  sheriff  is  that  of  an  officer  upon  whom  the 
law  imposes  duties  to  individuals  as  well  as  to  the  public. 
In  so  far  as  he  acts  as  a  peace  officer,  individuals  are  con* 
cemed  only  that  he  shall  commit  no  trespass  upon  their 
rights ;  but  in  the  service  of  civil  process  he  is  chained  with 
duties  only  to  the  parties  to  the  proceedings.  These  he 
must  perform  at  his  peril,  and  although  in  many  cases  the 
duties  are  of  great  nicety,  and  require  an  investigation  into- 

^  See  Sage  v.  Laurain,  19  Mich.  137.  The  case  of  assessors  charged  with 
malicious  over-valuation  is  in  point  here,  and  the  decisions  which  hold  that 
they  cannot  be  held  liable  seem  to  us  right  beyond  question.  Weaver  ▼. 
Devendorf,  3  Denio,  117;  Cooley  on  Tax.  552. 

»7  Adsit  V.  Brady,  4  Hill,  630;  Robinson  v.  Chamberlain,  34  N.  Y.  389? 
Insurance  Co.  v.  Baldwin,  37  N.  Y.  648. 

^  Hover  v.  Barkhoof,  44  N.  Y.  113.  Compare  Garlinghonse  v.  Jacobs,  29. 
N.  Y.  297;  Lynn  v.  Adams,  2  Ind.  143;  Dunlap  v.  Knapp,  14  Ohio 
<N.  s.),  64. 
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the  facts,  and  the  exercise  of  sound  judgment  and  discretion,. 
yet  he  is  looked'upon  as  a  ministerial  officer  merely,  and  is 
supposed  to  be  capable  of  ascertaining,  beyond  mistake, 
what  his  duty  is,  and  of  performing  it  correctly.  The  law, 
therefore,  does  not  excuse  his  errors,  though  he  may  have 
been  led  into  them  honestly  while  endeavoring  faithfully  to 
perform  his  duty.  A  striking  illustration  of  the  severity  of 
this  rule  may  be  found  in  the  case  where  an  identity  or 
names  leads  him  to  serve  his  writ  upon  the  wrong  party  ;*9 
or  where  he  seizes  the  goods  of  the  wrong  party,  but  on 
such  evidence  as  might  have  misled  any  one.^  The  same 
act  or  neglect  of  a  sheriff  may  sometimes  afford  j^round  for 
an  action  on  behalf  of  each  party  to  the  writ ;  as  where,  hav- 
ing levied  upon  property,  he  suffers  it  to  be  lost  or  destroyed 
through  his  negligence.  In  such  a  case  the  plaintiff  may  Jbe 
wronged  because  his  debt  may  be  lost,  and  the  defendant 
may  be  wronged  because  a  surplus  that  would  have  remained 
after  satisfying  the  debt  is  lost  to  him.  The  officer  owed  to 
each  the  duty  to  keep  the  property  with  reasonable  care,  and 
there  is  a  breach  of  duty  to  each  if  he  has  failed  to  do  so.3' 
The  purpose  of  this  paper  being  merely  to  indicate  gen* 
eral  rules,  and  not  to  go  into  particulars,  the  case  of  another 
class  of  officers  may  be  referred  to  by  way  of  illustration. 
We  allude  now  to  those  whose  duty  is  to  cut  drains  for  the 
draining  of  considerable  tracts  of  land,  and  afterwards  to 
keep  them  open  for  the  public  benefit.  The  position,  duty,, 
and  responsibility  of  such  officers,  it  may  be  well  to  say  at 
the  outset,  are  not  always  the  same.  Sometimes  they  con* 
stitute  a  corporate  board,  and  then  the  act  of  one,  if  lawful^ 

•9  Jarmain  v.  Hooper,  6  M.  &  G.  847. 

s^Davies  y.  Jenkins,  11   M.  &  W.  755;    Dunston  v.  Patterson,  2   C.  R* 
(H.  s.)  495- 

3*  Jenner  y.  Joliffe,  9  Johns.  381,  385;  Bank  of  Rome  v.  Mott,  17  Wend^ 
5S4;  Bond  y.  Ward,  7  Mass.  123-129;  Purrington  y.  Loring,  7  Mass.  388; 
Barrett  v.  White,  3  N.  H.  210-224;  Weld  y.  Green,  10  Me.  20;  Franklim 
Bank  y.  Small,  24  Me.  52  ;  Mitchell  v.  Commonwealth,  37  Pa.  St  187  ;  Hart- 
licbv.  McLane,  44  Pa.  St  510;  Gilmore  y.  Moore,  30  Geo.  628;  Banker  y.. 
Caldwell,  3  Minn.  94;  Tudor  y.  Lewis,  3  Mete.  (Ky.)  378;  Abbot  y.  KimbalV 
^9  Vt  551 ;  Fay  y.  Munson,  40  Vt  468. 
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is  the  act  of  the  corporation.  Sometimes  they  are  officers 
of  cities  or  villages,  and  then  their  acts  aife  the  acts  of  the 
municipal  corporation  that  elects  or  appoints  them,  and  may 
render  such  corporation  liable.  But  sometimes  they  act 
directly  under  an  independent  statutory  authority,  subordi- 
nate to  no  corporation,  so  that  their  neglects  are  chargeable 
to  no  one  but  themselves  as  individuals.  This  last  is  the 
position  usually  occupied  by  persons  chosen  as  drain  com- 
missioners by  towns,  counties,  or  other  districts  of  territory; 
they  are  chosen  by  the  voters  of  the  district,  because  the 
statute  prescribes  that  mode  of  selection,  but  they  act  inde- 
pendently of  the  people  of  the  district  afterwards. 

There  are  various  ways  in  which  the  failure  of  such  an 
officer  to  perform  his  duties  faithfully  and  promptly  might 
result  in  damage  or  loss  to  individuals.  First,  it  might  delay 
the  completion  of  a  work  which  had  been  ordered,  and 
thereby  land  might  be  left  overflowed  and  useless  which 
should  have  been  drained.  But  it  is  impossible  to  count 
upon  this  as  an  individual  injury,  since  what  is  lost  is  only  an 
advantage  the  party  expected  to  reap  from  an  exercise  of 
public  authority — not  something  which  has  actually  become 
his.  It  is  to  be  compared  to  the  loss,  by  a  candidate,  of  an 
anticipated  election,  in  consequence  of  a  riot  at  the  polls,  or 
through  fraudulent  votes ;  it  may  be  a  hardship,  but  it  can 
support  no  action,  because  it  takes  away  only  an  uncertain 
expectancy,  and  not  a  vested  right.  It  may  also  be  com- 
pared to  the  case  of  one  who  is  a  deserving  object  of  charity 
under  the  poor  laws.  Such  a  person,  from  his  circumstances, 
may  have  a  right  to  expect  relief  from  the  proper  officer,  and 
it  will  be  the  duty  of  the  officer  to  give  it  if  the  case  is 
deserving.  But  the  officer  s  neglect  cannot  give  a  private 
right  of  action ;  for  until  something  has,  in  some  legal  way, 
been  specifically  set  apart  for  the  pauper,  so  that  in  law  it 
has  become  his  property,  he  can  have  no  legal  right  which 
the  officer's  neglect  defeats.  And  so  up  to  the  time  when,  by 
the  construction  of  a  drain,  individual  rights  have  actually 
attached,  the  delay  of  the  commissioner,  in  the  view  of  the  law, 
can  be  a  matter  only  of  public  concern — not  a  private  injury. 
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But  when  the  drain  is  made,  the  benefits  to  private  estates  . 
arise^  or  should  arise,  and  then  there  may  be  complaint 
either,  firsts  that  the  plan  or  execution  of  the  Work  has  not 
brought  the  benefit  it  should  have  brought ;  or,  second,  that 
by  neglect  of  the  officer  the  drain  is  impeded.  In  the  first 
case  there  can  be  no  right  of  action,  because  as  yet  every- 
thing is  in  expectancy.  But  if,  when  the  drain  is  completed,. . 
it  is*  suffered  by  negligence  to  be  obstructed,  and  thereby 
private  estates  are  injured,  the  right  to  redress  by  suit  seems* 
clear.  There  is  a  distinct  duty  incumbent  upon  the  officer 
who  is  charged  with  keeping  the  drain  open,  which  he  owes 
to  every  person  who  would  be  injured  by  his  neglect;  and 
where  damage  concurs  with  a  breach  of  this  duty  the  right 
of  action  is  complete.  But  this,  of  course,  supposes  the 
means  in  his  hands  for  the  purpose,  as  without  this  there  can 
be  no  neglect.  3' 

It  has  been  said  in  a  recent  treatise  of  accepted  value 
that  "  the  liability  of  a  public  officer  to  an  individual  for 
his  negligent  acts  or  omissions  in  the  discharge  of  an  official 
duty  depends  altogether  upon  the  nature  of  the  duty  as  ta 
which  the  neglect  is  alleged.  Where  his  duty  is  absolute,  . 
certain,  and  imperative,  involving  merely  the  execution  of  a 
set  task — in  other  words,  is  simply  ministerial — he  is  liable 
in  damages  to  any  one  specially  injured,  either  by  his  omit- 
ting to  perform  the  task,  or  by  performing  it  negligently  or 
unskilfully.  On  the  other  hand,  where  his  powers  are  dis- 
cretionary, to  be  exerted  or  withheld  according  to  his  own 
judgment  as  to  what  is  necessary  and  proper,  he  is  not  liable 
to  any  private  person  for  a  neglect  to  exercise  those  powers, 
nor  for  the  consequences  of  a  lawful  exercise  of  them,  where 
no  corruption  or  malice  can  be  imputed,  and  he  keeps  within 
the  scope  of  his  authority."33  But,  if  this  is  correct  as  a  . 
general  rule,  it  is  subject  to  a  great  many  exceptions ;  for,. 

3^  This  general  principle  is  recognized  by  the  following  among  many  other  - 
cases:    Parker  v.  Lowell,  ii  Gray,  353;  Childs  v.  Boston,  4  Allen,  41  ;  Bar- 
ton V.  Syracuse,  37  Barb.  292  j  Wallace  v.  Muscatine,  4  Greene  (Iowa),  373 ; 
Phillips  V.  Commonwealth,  44  Pa.  St  197 ;  Hover  v,  Barkhooi;  44  N.  Y.  113.  . 

33  Shear.  &  Redf.  on  Neg.  {  156. 
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.  as  is  above  shown,  there  are  many  cases  in  which  the  dut} 
is  absolute,  certain,  and  imperative,  and  is  also  ministerial 
in  which  no  action  will  lie,  because  the  duty  is  exclusivel; 
public.  The  case  of  election  officers  defeating  an  electioi 
is  a  conspicuous  instance ;  the  voters  who  lose  the  oppor 
tunity  to  deposit  their  ballots  are  allowed  no  private  right  o 

.  action,  though  their  damage  is  the  same,  in  kind  and  degree 
with  that  of  voters  whose  ballots  are  wrongfully  rcfuse< 
when  the   polls  are   open.     The  reason  we  have  ahead) 

.  stated  to  be  this  :  that  the  duty  to  prepare  for  and  hold  ai 

'flection  is  a  public  duty  exclusively,  while  the  dut>- 
receive  ballots  when  the  polls  are  open  is  one  severally  du< 
to  each  individual  elector.  There  are  also  numerous  case 
in  which  duties  are  entrusted  to  the  judgment  and  discretioi 
of  officers,  and  where,  nevertheless,  actions  are  sustainabl^ 

.  against  them.  We  have  referred  to  some  of  these.  It  i 
true,  the  decisions  regarding  them  are  not  harmonious — ^som< 

-courts  holding  that  the  obligation  the  officer  owes  to  th( 
individual  is  only  to  discharge  his  duty  with  integrity  and  t< 
his  best  judgment,  and  that  he  is  liable  to  an  action  ool; 
when  malice  or  corruption  is  established,  while  others  adms 

.  some  exceptions,  and  hold,  especially  in  election  cases,  tha 
the  officer  must,  at  his  peril,  concede  to  the  individual  hi 
legal  rights.3*  The  true  general  rule,  we  conceive,  ma; 
be  stated  thus:  whenever  an  individual  can  show  that  hi 
suffers  an  injury  through  the  neglect  of  a  public  officer  t 
respect  and  recognize  some  right  which  the  law  assures  t< 
him,  he  is  entitled  to  some  appropriate  redress  therefor 
while  for  incidental  loss  which  he  may  suffer  in  consequent 
of  the  neglect  of  purely  public  duties,  he  is  entitled  to  th 
redress,  because  no  right  pertaining  to  him  as  an  individua 
has  been  violated.  And  this  is  wholly  independent  of  xin 
circumstance  that  his  loss  or  damage  is  or  is  not  exceptiona 
and  special. 

T.    M.    COOLEV. 

Ann  Arbor,  Mich. 

34  Lincoln  v.  Hapgood,  n   Mass.  350.     Compare  Tozer  ▼.  Child,  7  El 
Bl.  377. 
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///.    ASSIGNMENTS  BY  CORPORATIONS  FOR  THE 
BENEFIT  OF  CREDITORS. 

On  the  25th  day  of  August  last  the  State  Savings  Institu- 
tion, of  Chicago,  with  14,000  depositors  and  an  aggregate  of 
^3,000,000  of  savings  deposits,  executed,  through  its  presi- 
dent, D.  D.  Spencer,  and  its  secretary,  A.  D.  Guild,  a  secret 
assignment,  to  Abner  Taylor,  of  all  its  property,  real  and 
personal,  for  the  benefit  of  its  creditors.  On  the  26th  Spen- 
•cer  and  Guild  absconded,  and  sought  a  refuge  on  foreign  soil. 
On  the  28th  the  board  of  directors,  or  trustees,  of  the  bank 
passed  a  resolution  approving  the  assignment,  which  was 
then  delivered  to  Taylor,  who  forthwith  took  possession  of 
the  banking-house  and  property.  An  examination  of  the 
affairs  of  the  ruined  bank,  by  a  committee  of  prominent  citi- 
zens, showed  the  aggregate  value  of  all  the  remaining  assets 
of  the  corporation  to  be  less  than  ^1,000,000.  It  showed  the 
grossest  fraud  and  embezzlement  by  the  departed  Spencer, 
the  Merdle  of  American  finance,  and  a  passive  acquiescence 
therein  on  the  part  of  the  trustees.  On  the  i8th  of  Septem- 
ber the  Hon.  E.  S.  Williams,  one  of  the  judges  of  the  circuit 
•court  of  Cook  county,  sitting  in  chancery,  appointed  a 
receiver  of  the  property  of  the  bank,  upon  a  bill  filed  by 
depositors ;  directed  Taylor,  the  assignee,  to  surrender  pos- 
session to  the  receiver  thus  appointed ;  and  enjoined  further 
proceedings  under  the  pretended  assignment.  The  recog- 
nized standing  of  Judge  Williams  as  a  profound  and  accom- 
plished chancellor,  his  prompt  and  fearless  action  in  this 
case,  and  the  great  public  interest  attaching  to  it  from  first 
to  last,  render  it  worthy  of  more  than  the  passing  notice 
usually  accorded  decisions  at  nisi  prius. 

May  a  corporation,  under  such  attendant  circumstances  of 
fraud,  mismanagement,  and  abandonment  of  trust  by  its  ofH- 
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cers,  execute  a  general  assignment  for  the  benefit  of  its 
creditors  ?  And  may  equity  interfere,  in  such  case,  by  the 
appointment  of  a  receiver  ?  A  glance  at  the  existing  state 
of  the  authorities  may  aid  in  a  proper  solution  of  the  ques- 
tions here  suggested. 

The  right  of  an  ordinary  commercial  corporation,  occu- 
pying no  relation  of  trust  toward  its  creditors,  to  execute,  in 
the  absence  of  fraud,  a  general  assignment  of  all  its  prop- 
erty to  a  trustee  for  the  payment  of  its  debts,  is,  of  course, 
too  well  established  to  admit  of  question.  The  doctrine,  as 
stated  by  Kent,  is  that  a  corporate  body,  as  well  as  a  private 
individual,  when  in  failing  circumstances  and  unable  to 
redeem  its  paper,  may,  upon  general  principles  and  in  the 
absence  of  any  statutory  authority,  assign  its  property  to  a 
trustee,  in  trust,  to  pay  its  debts,  and  distribute  as  directed. 
And  the  power  of  the  corporation  in  the  disposition  of  its 
property  for  the  payment  of  its  debts  is  regarded  by  Kent 
as  unlimited.  2  Kent's  Com.  315,  note  g.  While  the 
authorities  cited  by  the  learned  author  in  support  of  the 
proposition  hardly  bear  him  out  in  his  assertion  of  the 
unlimited  extent  of  the  power,  yet,  upon  the  general  propo- 
sition, they  are  nearly  uniformly  in  the  affirmative. 

A  leading  case  is  that  of  DeRuyster  v.  The  Trustees  of 
St.  Peter's  Church  (3  Barb.  Ch.  1 19),  decided  by  Chancellor 
Walworth  in  1848,  and  affirmed  by  the  court  of  appeals 
(3  N.  Y.  238).  By  an  act  of  the  legislature  of  New  York  the 
trustees  of  St.  Peter's  church  were  authorized  to  dispose  of 
the  real  and  personal  estate  of  the  corporation  for  the  bene- 
fit and  advantage  of  the  church  and  congregation,  with  the 
concurrence  of  the  chancellor  first  had,  in  the  manner  speci- 
fied by  the  act  for  the  incorporation  of  religious  societies. 
The  trustees  of  the  corporation  executed  an  assignment  of 
all  its  property,  real  and  personal,  to  assignees  for  the  pay- 
ment of  all  debts  ratably — a  petition  being  presented  to  the 
vice-chancellor,  and  an  order  obtained  authorizing  such 
assignment.  The  case  turned  upon  the  validity  of  this 
assignment,  and  it  will  thus  be  observed  that  the  direct 
question  involved  was  dependent  somewhat  upon  the  statu- 
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toiy  authority  to  which  reference  has  been  made.     Chan*- 
cellor  Walworth,  however,  discusses  the  question  upon  gen- 
eral principles,  as  well  as  aiTected  by  the  statute  in  question, 
and  his   learned  and  luminous  opinion  presents  a  masterly 
review  of  all  the  authorities.     Upon  a  previous  occasion  he 
had  expressed  an  opinion  adverse  to  the  validity  of  such  an 
assignment,  but  he  here  very  frankly  changes  front,  and 
asserts,  in  emphatic  terms,  the  power  of  a  corporation  to 
thus  assign.     "It  appears,"  he  says,  "to  be  settled  by  a 
weight  of  authority  which  is  irresistible  that  a  corporation 
has  a  right  to  make  an  assignment,  in  trust,  for  its  creditors, 
and  may  exercise  that  right  to  the  same  extent,  and  in  the 
same  manner,  as  a  natural  person,  unless  restricted  by  its 
charter  or  by  some  statutory  provision"  (p.  124).     A  dis- 
tinction might  well  be  taken  between  religious  and  commer- 
cial corporations,  and  an  additional  ground  be  asserted  in 
support  of  the  right  to  thus  assign  in  the  former  class,  in 
that  the  trustees  of  a  religious  corporation  are  usually  the 
corporation  itself,  there  being  no  share-holders.     But  the 
distinction  seems  to  have  escaped  the  notice  of  the  courts 
and  writers  upon  this  subject,  and  the  right  to  assign  is 
asserted  irrespective  of  the  nature  of  the  corporation.* 

But  the  doctrine  thus  definitely  established  was  not  attained 
by  an  unbroken  line  of  authority,  and  ten  years  earlier  grave 
doubts  were  expressed  of  the  correctness  of  the  principle, 
and  by  no  less  an  authority  than  Mr.  Justice  Story,  in  Beaston 
V.  The  Fanners'  Bank  of  Delaware,  12  Pet.  102,  decided  in 
1838.  The  case  arose  upon  the  construction  of  the  act  of 
Congress  of  1797,  chapter  74,  section  5.  That  section  pro- 
vided that,  when  any  person  indebted  to  the  United  States 
should  become  insolvent,  the  debt  due  to  the  United  States 
should  be  first  satisfied ;  and  that  the  priority  thus  estab- 
lished should  be  deemed  to  extend  as  well  to  cases  in  which 
a  debtor,  not  having  sufficient  property  to  pay  all  his  debts, 

'  Among  the  many  cases  decisive  of  the  same  principle  may  be  noticed  Union 
Bank  of  Tennessee  v.  EUicott,  6  Gill  &  J.  363 ;  State  of  Maryland  v.  Bank 
of  Maryland,  6  Gill  &  J.  205 ;  Town  v.  Bank  of  River  Raisin,  i  Dougl. 
(Mich.)  530 ;  Robins  v.  Embry,  Smed.  &  M.  Ch.  207. 

4 
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should  make  a  voluntary  assignment  thereof,  as  to  other  case^ 
enumerated.  And  one  of  the  questions  presented  to  Hit 
court  was  whether  a  corporation  was  a  person  within  the 
meaning  of  the  act,  and  hence  capable  of  assigning  for  the 
benefit  of  its  creditors.  Story  dissented  from  the  decision 
of  the  court,  in  one  of  his  luminous  opinions  which  some- 
times  shed  as  much  of  the  light  of  clear  judicial  reasoning 
upon  the  subject  under  discussion  as  the  opinion  of  the 
majority  of  his  brethren.  He  observes  (page  138):  "I  must 
say  that,  independent  of  some  special  and  positive  law  or 
provision  in  its  charter  to  such  an  effect,  I  do  exceedingly 
doubt  if  any  corporation,  at  least  without  the  express  assent 
of  all  the  corporators,  can  rightfully  dispose  of  all  its  prop- 
erty by  such  a  general  assignment,  so  as  to  render  itseli 
incapable  in  future  of  performing  any  of  its  functions.  That 
would  be  to  say  that  the  majority  of  a  corporation  had  a  right 
to  extinguish  the  corporation  by  its  own  will  and  at  its  own 
pleasure.  I  doubt  that  right,  at  least  unless  under  ver>^ 
special  circumstances."  Although  the  judgment  of  the  court 
was  adverse  to  the  position  of  Story,  the  judges  seem  to  have 
been  pretty  evenly  divided  in  opinion.  Story  states  in  hia 
dissenting  opinion  that  Mr.  Justice  Barbour,  he  knew,  helJ 
the  same  opinion  with  himself,  but  that  his  departure  from 
the  court,  before  the  opinion  in  the  case  was  pronounced 
prevented  him  from  speaking  in  his  behalf.  Mr.  Justice 
McLean  also  concurred  with  Story.  Mr.  Justice  Baldwin 
also  concurred  with  Story  in  his  dissenting  opinion,  but  witi] 
the  majority  of  the  court  in  their  judgment — a  sort  of  judicial 
somersault  worthy  of  note  only  in  that  the  judgment  andtbe 
dissenting  opinion  seem  to  be  utterly  irreconcilable.  Tb« 
views  here  expressed  by  Story  are  cited  with  approbation  b)| 
Brice  in  his  recent  and  learned  treatise  upon  the  doctrine  ol 
Ultra  Vires,  second  edition,  page  167. 

The  opinion  expressed  with  such  extreme  caution  by  Stoi 
in  the  case  last  cited,  was  more  emphatically  asserted  M 
Chancellor  Farnsworth,  of  Michigan,  at  about  the  same  tinJ 
in  Bank  Commissioners  v.  Bank  of  Brest,  Harr.  (Mich.)  lol 
It  was  there  held  that  the  directors  of  a  bank  in  an  insoivei 
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condition  could  not  make  a  general  assignment  of  all  its 
effects  to  a  trustee  for  the  benefit  of  creditors.  Conceding 
the  power  of  a  banking  corporation  to  transfer  a  portion  of  its 
assets  as  security  for  the  performance  of  its  obligations,  the 
chancellor  held  it  to  be  beyond  the  power  of  the  directors 
to  make  a  general  assignment  without  authority  from  the 
stockholders,  since  such  an  assignment,  if  upheld;  would  oper- 
ate as  a  surrender  of  the  charter,  and  an  abandonment  of 
the  franchise.  And  the  directors,  being  trustees  of  the  share- 
holders for  the  purpose  of  carrying  on  the  business  of  the 
corporation,  are  not  empowered  with  the  suicidal  function 
of  terminating  its  corporate  existence.  But  this  case  was 
much  shaken,  if  not  overruled,  by  the  subsequent  case,  decided 
by  the  supreme  court  of  the  state,  of  Town  v.  Bank  of  River 
Raisin,  2  Dougl.  (Mich.)  530.  The  latter  case,  decided  in 
1847,  asserts  the  general  doctrine  in  accordance  with  the 
views  of  Kent  and  Walworth  above  cited.  And,  with  some 
exceptions  such  as  those  noted,  the  almost  uniform  current 
of  authority  supports  the  proposition  that  an  ordinary  com- 
mercial corporation  may,  in  the  absence  of  fraud,  assign  its 
property  generally  for  the  benefit  of  its  creditors. 

It  would  be  a  Quixotic  undertaking  to  attempt  the  over- 
throw, at  this  late  day,  of  a  doctrine  so  firmly  implanted  in 
American  jurisprudence,  and  supported  by  the  names  of  so 
many  eminent  jurists.  But  it  may  be  permissible  to  indicate 
an  apparent,  if  not  real,  absurdity  growing  out  of  this  doc- 
trine. While  asserting  the  right  of  a  corporation  to  thus 
divest  itself  of  everything  partaking  of  the  nature  of  prop- 
erty, and  to  denude  itself  of  every  element  necessary  to  its 
continued  operation,  the  courts  have  jealously  insisted  upon 
the  retention  of  the  franchise,  holding  that  to  be  capable  of 
surrender  only  by  the  action  of  the  courts,  or  by  consent  of 
the  legislature  whence  it  came.  Thus,  in  State  of  Mary- 
land v.  Bank  of  Maryland,  6  Gill  &  J.  230,  the  court,  argn^ 
endo^  insist  that,  although  a  corporation  should,  by  a  transfer 
of  all  its  property,  render  itself  powerless  to  discharge  the 
ordinary  purposes  of  its  institution,  it  still  remains  an  entity 
— a  living  corporation.     So,  in   Town  v.  Bank   of  River 

Digitized  by  VjjOOQIC 


558  ASSIGNMENTS  BT  CORPORATIONS. 

Raisin,  2  Dougl.  (Mich.)  530,  it  is  insisted  that  the  transfer 
or  assignment  of  its  property  does  not,  necessarily,  dissolve 
the  corporation,  and  is  not,  ipso  facto^  a  surrender  of  its 
franchise,  but  aflbrds,  at  the  most,  only  ground  for  forfeiture 
by  reason  of  misuser  or  non-user.  The  same  distinction 
runs  through  most  of  the  decisions  which  assert  the  right  of 
a  corporation  to  divest  itself  of  all  its  property  by  means  of 
a  general  assignment  for  the  benefit  of  creditors.  Giving, 
perhaps,  undue  prominence  to  the  fundamental  American 
idea  that  the  charter,  when  accepted,  becomes  a  contract 
between  the  state  and  the  corporation,  the  courts  have  sanc- 
tioned the  divestiture  by  corporations  of  their  every  attribute 
or  function  of  corporate  action,  while  still  asserting  it  to  be 
necessary,  in  order  to  a  dissolution,  that  the  consent  of  both 
contracting  parties  should  be  obtained,  or  that  a  judicial  pro- 
ceeding should  be  had  by  information  in  the  nature  of  a  quo 
warranto  to  declare  a  forfeiture  of  the  franchise  and  a  dis- 
solution of  the  body  corporate. 

While  the  distinction  is  well  taken  in  point  of  law,  it  is 
a  distinction  without  difference.  The  substance  is  taken,  the 
shell  is  left.  The  naked  franchise  alone  remains — the  right 
to  do  corporate  business  under  a  corporate  name.  Denuded 
of  every  agency  through  which  a  corporation  can  operate, 
the  phantom  corporation  still  lives,  a  sort  of  ignis  fatuus. 
It  is  idle  for  courts  and  judges  to  waste  time  on  such  vis- 
ionary distinctions.  Their  absurdity  is  apparent  in  the  fact 
that  the  act  of  the  corporation  in  thus  assigning  all  its 
property  is  upheld  by  the  courts  as  a  valid  assignment, 
while  the  non-user  of  the  franchise,  which  necessarily  follows 
the  deprivation  of  all  the  agencies  through  which  alone  it 
can  be  exercised,  results  in  judgment  of  forfeiture  on  pro- 
ceedings in  quo  warranto.  The  same  act  is  thus  held  to  be 
legal  and  illegal  at  one  and  the  same  time.  Such  was  the 
actual  result  in  the  case  of  the  Real  Estate  Bank  of  Arkan- 
sas, which,  in  1842,  made  a  general  assignment  of  all  its 
property  in  trust  for  the  payment  of  its  creditors.  In  Con- 
way et  aL,  ex  parte^  4  Ark.  302,  and  in  Ringo  v.  Biscoe  et  al»^ 
13  Ark.  (8  English)  563,  this  assignment  ws^s  declared  to  be 
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valid  and  legal,  while  in  The  State  v.  The  Real  Estate 
Bank,  5  Ark.  595,  the  same  assignment  was  held  to  operate 
as  a  forfeiture  of  the  charter,  entitling  the  state  to  a  surrender 
of  the  franchise.  A  more  striking  illustration  of  the  absurd- 
ity of  such  judicial  hair-splitting  can  scarcely  be  imagined* 

Thus  much  by  way  of  prologue  to  the  case  of  Eames  v. 
The  State  Savings  Institution,  and  as  outlining  the  existing 
state  of  the  law  upon  the  right  of  a  corporation  to  execute 
an  assignment  for  the  benefit  of  its  creditors  pari  passu. 
Conceding  the  general  question  under  discussion  to  be  thus 
affirmatively  settled  by  the  authorities,  it  is  believed  that  the 
decision  of  Judge  Williams,  in  granting  an  injunction  and 
appointing  a  receiver  in  this  case,  is  not  inconsistent  with  the 
principles  above  discussed,  and  that  a  review  of  the  case  will 
show  that  the  conclusion  reached  by  the  learned  chancel- 
lor is  based  upon  well-established  and  uniformly-recognized 
principles  of  equity. 

The  fundamental  theory  of  the  case  of  Eames  v.  The  State 
Savings  Institution  is  the  relation  of  trust  between  the  offi- 
<:ers  of  a  savings  bank  and  its  depositors.  The  bill  filed  by 
savings  depositors  alleged  that  the  trustees  and  officers  of 
the  bank  were  trustees  of  the  depositors  for  the  safe  man- 
agement and  return  of  their  deposits ;  that  the  bank,  by  its 
president  and  secretary,  executed  an  assignment  of  all  its 
property  to  Taylor,  the  officers  and  trustees  immediately 
<ielivering  possession  thereunder  of  all  the  property,  includ- 
ing the  banking-house  and  the  accounts  of  depositors,  and 
thereupon  abandoned  the  same,  the  president  and  cashier 
departing  from  the  country ;  that  the  trustees  and  officers, 
for  a  long  period  prior  to  such  abandonment  of  their  trust, 
had  been  guilty  of  gross  mismanagement,  and  had  suffered 
the  assets  and  deposits  of  the  bank  to  be  wasted  and  misap- 
plied ;  that  the  assignment  was  void  for  want  of  authority  in 
the  trustees  and  officers  of  the  bank  to  abandon  their  trust 
without  consent  of  all  persons  interested  in  its  execution,  or 
the  order  of  a  competent  court ;  that  the  bank  had  wholly 
abandoned  and  discontinued  its  business,  and  its  banking- 
house  was  closed;  that  the  trustees,  being  stockholders,  had 
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shortly  before  the  assignment  surrendered  up  and  transferred 
to  the  company  their  shares  of  stock,  taking  out  of  the  assets 
of  the  bank  their  own  notes  and  other  securities;  and  that 
the  indebtedness  of  Spencer,  the  absconding  president,  to 
the  bank  amounted  to  about  half  a  million  dollars.  It  prayed 
an  injunction  against  further  proceedings  under  the  assign- 
ment, and  the  appointment  of  a  receiver. 

The  motion  was  sustained  after  a  full  argfument,  turning 
chiefly  upon  the  question  of  the  jurisdiction  of  a  court  of 
equity  to  interfere  upon  the  facts  stated.  Indeed,  it  was 
conceded  by  counsel  opposing  the  motion  that,  if  the  court 
had  jurisdiction,  the  case  was  a  fitting  one  for  the  appoint- 
ment of  a  receiver.  The  question  of  jurisdiction  seems  to 
have  been  determined  largely  by  the  statute  of  Illinois,* 

«  The  following  is  the  opinion  of  the  court :  Williams,  J. — The  bill  in  this 
case  asserts  the  execution  of  the  assignment  of  all  the  assets  of  the  bank, 
including  its  banking-house,  to  Taylor ;  the  transfer  to  the  bank  by  the  stock*- 
holders,  immediately  before  the  assignment,  of  two  thousand  shares  of  stock, 
and  the  delivery  of  the  bank  to  the  assignee ;  the  abandonment  of  the  same  by 
the  officers  of  the  bank ;  and  the  departure  of  the  president  and  cashier.  It 
alleges  that,  before  the  assignment  and  abandonment  of  their  trusts  by  the  offi- 
cers of  the  bank,  they  had  been  guilty  of  gross  mismanagement  of  their 
trusts,  and  had  wasted  and  misapplied  the  assets  of  the  bank,  and  claims  that 
on  account  of  the  abandonment  of  their  trusts,  and  the  attempted  transfer  of 
the  trust  estate  to  Taylor,  some  fit  person  should  be  appointed  to  be  the 
receiver  of  the  estate.  The  allegations  of  the  bill  are  such  as  would  warrant 
the  appointment  of  a  receiver  had  no  assignment  been  made ;  but  it  is  said 
that  the  bank  had  a  right  to  make  a  general  assignment  for  the  benefit  of  its 
creditors,  and,  having  made  it,  the  court  ought  not  to  take  jurisdiction  of  the 
estate.  The  right  of  corporations  to  make  bona  fide  assignments  for  the 
benefit  of  creditors  must  be  admitted.  But  the  right  of  courts  of  equity,  <*  on 
good  cause  shown,  to  dissolve  or  close  up  the  business  of  any  corporation,  to 
appoint  a  receiver  therefor, "  who  shall  have  full  power  and  authority  to  sue 
in  all  courts  and  do  all  things  necessary  in  closing  up  the  affairs  of  the  cor^ 
poration,  is  expressly  conferred  by  the  statute  of  this  state.  The  good  cause 
referred  to  in  the  statute  is  shown  in  this  case  by  the  allegations  of  the  bill. 
The  bank  having  assigned  all  its  property,  including  its  banking-house,  and 
the  principal  officers  having  absconded,  its  functions  as  a  bank  can  no  longer 
be  exercised,  and  under  the  statutory  provision  a  receiver  can  be  appointed 
to  wind  up  its  affairs.  And  such  action  supersedes  the  assignment.  The 
power  of  the  court,  under  the  circumstances,  exists  by  virtue  of  the  statute,  and 
probably  would  exist  even  in  the  absence  of  any  statutory  provision.  If  the 
power  exists,  the  propriety  of  its  exercise  cannot  be  questioned.    It  was  follf 
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which  provides  that  "  courts  of  equity  shall  have  power,  on 
good  cause  shown,  to  dissolve  or  close  up  the  business  of 
any  corporation,  to  appoint  a  receiver  therefor,  who  shall 
have  authority,  by  the  name  of  the  receiver  of  such  corpora- 
tion, to  sue  in  all  courts  and  do  all  things  necessary  to  clos- 
ing up  its  affairs,  as  commanded  by  the  decree  of  such  court." 
Revised  Statutes  of  Illinois,  1874,  ch.  32,  §  25,  p.  290. 

But,  independent  of  the  enlarged  jurisdiction  thus  conferred 
upon  courts  of  equity  over  insolvent  corporations,  suffi- 
cient warrant  for  the  interposition  of  a  receiver  may,  it  is 
believed,  be  found  in  the  general  equity  powers  of  the  court. 
A  savings  bank  occupies  peculiarly  and  emphatically  a  rela- 
tion of  trust  toward  its  depositors.  The  obligation  assumed, 
by  virtue  of  the  contract  of  deposit,  is  to  receive  and  rein- 
vest the  deposits  in  safe  and  prudent  securities.  The  sixty- 
day  rule,  which  formed  one  of  the  by-laws  of  the  State  Sav- 
ings Institution,  as  it  does  of  most  savings  banks,  places  the 
deposits  at  the  absolute  control  and  disposition  of  the  bank 
for  at  least  that  period  of  time.  Indeed,  as  regards  the 
nature  of  the  investments  made  by  the  bank  of  its  custom- 
ers' deposits,  and  the  securities  taken,  the  bank  is  always 
invested  with,  and  exercises,  absolute  control.  The  depos- 
itor is  powerless  in  these  respects,  and  his  safety  and  security 
are  dependent  entirely  upon  the  good  faith  of  the  bank. 
That  such  a  relation  is  that  of  a  mere  debtor  and  creditor^ 
or  that  of  a  depositor  in  an  ordinary  commercial  bank,  can 
hardly  be  contended.  It  is  difficult  to  conceive  a  more 
clearly  defined  instance  of  the  relation  of  trustee  and  cestui 

and  frankly  admitted  by  the  counsel  for  the  assignee.  It  is  only  a  court  of 
equity  that  can  give  to  the  creditors  of  this  bank  adequate  relief.  The  depos* 
itors  want  relief,  not  only  against  the  bank — by  a  provident,  wise,  and 
expeditious  administration  of  its  assets  for  their  benefit — but  they  want  to  reap 
all  the  benefit  which  they  can  derive  from  the  liability  imposed  by  law  upon 
the  stockholders.  The  assignee  could  do  nothing  for  the  depositors  as 
against  the  stockholders,  and  it  is  only  in  a  court  of  equity  that  such  relief 
can  he  adequately  administered.  A  receiver  can  not  only  do  all  that  the 
assignee  could  do  for  the  benefit  of  the  depositors,  but  can  probably  collect 
for  them  many  thousands  of  dollars  which  the  assignee  would  have  no  pos- 
sible means  of  reaching.  I  am  fully  satisfied  that  the  court  has  the  power» 
and  that  it  is  its  duty,  to  appoint  a  receiver. 
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que  trust  gprowing  out  of  the  ordinary  every-day  concerns  of 
life.  And  the  element  of  trust  being  once  shown  to  exist, 
no  stronger  ground  can  be  afforded  for  the  interposition  of 
equity  than  the  absolute  and  complete  abandonment  of  the 
trust,  under  the  attendant  circumstai\ces  of  fraud  charged  in 
the  bill. 

It  was  conceded  that  the  complainants,  invoking  the 
extraordinary  aid  of  a  court  of  equity  in  the  case  under  con- 
sideration, had  no  especial  lien  or  claim  upon  the  funds  or 
property  of  the  defendant  bank  other  than  all  other  credit- 
ors of  the  class  to  which  they  pertained.  It  is  true,  also,  that 
courts  of  equity  rarely  interfere  with  any  disposition,  how- 
ever fraudulent,  made  by  a  debtor  of  his  property,  unless  the 
person  complaining  has  a  special  claim  or  lien  upon  the 
property  or  fund,  as  by  judgment,  and  has  exhausted  his 
remedy  at  law.  But  in  Eames  v.  The  State  Savings  Institu- 
tion the  element  of  trust,  already  demonstrated  to  exist, 
fully  supplies,  as  a  jurisdictional  element  in  the  case,  the 
place  of  the  judgment  or  other  lien  usually  required  as  a 
condition  precedent  to  equitable  relief  against  fraudulent 
assignments.  And  the  element  of  trust  existing,  upon 
which  the  jurisdiction  of  ^equity  can  attach — the  alleged 
insolvency  of  the  bank,  the  secret  and  fraudulent  assign- 
ment, the  previous  wasting  of  the  assets  by  the  officers  and 
trustees,  and  the  utter  and  complete  abandonment  of  trust 
by  those  whose  duty  it  was  to  faithfully  administer  it — all 
these  present  sufficiently  imperative  grounds  for  the  imme- 
diate exercise  of  the  preventive  jurisdiction  of  the  court. 

It  is  true  that  the  case  is  largely  one  of  first  impression, 
and  that  the  reports  may  be  scanned  in  vain  for  frequent  prec- 
edents; but  it  is  to  be  remembered  that  the  Spencerian 
system  of  banking  is  of  comparatively  modem  origin.  In  the 
earlier  days  of  the  English  chancery,  and  of  our  own  courts 
of  equity  in  this  country,  such  breaches  of  trust  as  alleged  in 
this  case  were  of  rare  occurrence.  Failures  of  savings  banks 
and  of  trust  companies  are  of  comparatively  modem  origin, 
and  form  part  of  the  phenomena  of  our  later  civilization. 
It  is  not,  therefore,  matter  of  wonder  that  exact  precedents 
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for  the  exercise  of  the  extraordinary  jurisdiction  of  equity, 
in  cases  such  as  that  under  discussion,  are  of  rare  occurrence 
in  the  books.  Let  us  rather  accept  their  infrequency  in  our 
legal  literature  as  proof  of  the  purer,  if  ruder,  civilization  of 
our  ancestors,  and  congratulate  ourselves,  as  a  profession, 
that  the  history  of  courts  of  equity,  thus  far  at  least,  what^ 
ever  may  be  the  future,  is  not  altogether  a  record  of  duties 
abandoned  and  trusts  betrayed. 

And  yet  we  are  not  altogether  without  precedent  for  the 
relief  granted  in  this  case.  The  case  of  Evans  v.  Coventry, 
5  De  G.  M.  &  G.  911,  decided  in  1854,  is  an  instructive  case 
in  point.  That  was  a  bill  for  an  injunction  and  receiver 
against  the  defendants,  the  trustees,  treasurer,  and  manager  of 
The  General  Benefit  Health  and  Life  Assurance  Society,  and 
The  City  of  London  Loan  Society  and  Deposit  Bank,  both 
societies  being  operated  jointly  under  one  and  the  same 
management,  by  the  same  trustees  and  officers.  Complain- 
ants were  persons  some  of  whom  had  effected  an  insurance 
in  the  insurance  branch  of  the  double  corporation,  while 
others  had  deposited  funds  with  the  loan  or  savings  branch, 
which  were  due  them  with  interest.  The  bill  alleged  mis- 
management on  the  part  of  defendants ;  that  the  secretary 
had  left  the  office  in  embarrassment;  that  the  office  was 
•closed  and  the  business  discontinued;  and  that  defendants 
had  refused  to  repay  complainants  their  deposits  or  insur- 
ance moneys.  The  answer  admitted  that  the  secretary  had 
absconded,  having  appropriated  to  his  own  use  considerable 
sums  of  money  belonging  to  both  societies.  The  case  came 
before  the  lords  justices  of  the  court  of  appeal  in  chancery, 
upon  appeal  from  the  decision  of  Vice-Chancellor  Kinders- 
ley,  who  had  refused  the  relief  sought.  The  lords  justices 
reversed  his  decision,  and  granted  an  injunction  and  a  receiver. 
The  clear  and  emphatic  manner  in  which  the  jurisdiction  of 
equity,  upon  the  facts  stated,  is  asserted  by  the  court  is 
worthy  of  extended  quotation.  Lord  Justice  Knight  Bruce 
observes  (p.  916) :  **  The  application  before  the  court  is 
founded  on  the  common  right  of  persons  who  are  interested 
in  property  which  is  in  danger  to  apply  for  its  protection. 
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The  defendants  are  persons,  or  include  persons,  who  owed 
duties  to  those  represented  by  the  plaintiffs  in  respect  of  the 
funds  of  the  society,  for  the  purpose  of  care  and  protection. 
Those  duties  appear  to  have  been  abandoned  in  a  manner 
deserving,  as  it  would  at  present  appear,  the  strongest  obser- 
vation. It  is  a  case  of  waste,  partly  perpetrated  and  obviously 
imminent.  But  for  the  judgment  which  has  been  given,  and 
for  which  I  feel  the  most  unaffected  respect,  I  should  have 
said,  from  my  experience  of  the  practice  of  the  court  in  Lord 
Eldon's  time,  that  this  was  a  plain  case  for  that  injunction 
and  receiver,  which  I  think  ought  now  to  be  grsnted/' 

And  Lord  Justice  Turner  adds  (p.  918):  "According  to 
the  allegation  of  the  bill,  verified  by  affidavit  or  admitted  by 
the  answer,  the  plaintiffs  are  in  the  position  of  parties  who 
have  a  charge  on  the  funds  of  what  I  may,  for  the  present 
purpose,  call  the  original  association.  The  defendants  are 
in  the  position  of  trustees  of  the  association.  It  appears 
that  funds  of  that  association  have  been  lost  by  the  act  of 
the  treasurer,  whose  conduct  it  was  the  duty  of  the  other 
defendant  to  superintend.  Prima  facie^  therefore,  there 
appears  a  clear  case  for  the  interference  of  the  court ;  for  I 
certainly  cannot  accede  to  Mr.  Selwyn's  argument,  that  a 
breach  of  trust  is  not  a  sufficient  ground  for  the  interference 
of  the  court  by  the  appointment  of  a  receiver.  Whether 
the  plaintiffs  will  ultimately  establish  the  commission  of  a 
trust  is  not  the  question  now  before  the  court.  It  is  admitted 
that  funds  have  been  lost,  of  which  it  was  the  duty  of  the 
defendants  to  take  care.  That  loss  is  prima  facie  evidence 
of  a  breach  of  duty  of  the  defendants  sufficient  to  author- 
ize the  interference  of  the  court  by  the  appointment  of  a. 
receiver." 

The  analogy  between  the  cases  of  Evans  v.  Coventry  and 
Eames  v.  The  State  Savings  Institution  is  too  obvious  to 
require  comment.  And  these  cases  afford  a  striking  illus- 
tration of  the  steady  growth  of  the  extraordinary  jurisdiction 
of  equity,  and  its  constant  and  unfailing  adaption  to  the 
necessities  of  the  hour.  Side  by  side  with  the  rapid  and 
wonderful  development   of  corporate  enterprises  in   Great 
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Britain  and  America,  during  the  past  generation,  may  be- 
discerned,  even  by  the  casual  student  of  our  jurisprudence, 
a  corresponding  growth  and  adaption  of  equitable  remedies 
to  the  needs  of  the  hour.  This  constant  shaping,  by  courts 
of  equity,  of  remedies  to  grievances,  of  means  to  ends, 
gives  striking  emphasis  to  the  observation  of  Lord  Gotten- 
ham,  in  Wallworth  v.  Holt,  4  Myl.  &  Cr,  635,  who  saysr. 
"  I  think  it  the  duty  of  this  court  to  adapt  its  practice  and 
course  of  proceeding  to  the  existing  state  of  society,  and 
not,  by  too  strict  an  adherence  to  forms  and  rules  established 
under  different  circumstances,  to  decline  to  administer  jus- 
tice, and  to  enforce  rights  for  which  there  is  no  other  remedy." 
And  if  our  American  jurisprudence  shall  ever  have  a  his- 
torian worthy  of  the  name  and  the  theme,  not  the  least 
instructive  chapter  of  his  history  will  be  that  which  pictures 
the  adaption  of  the  remedies  of  equity  to  the  changing 
necessities  and  gjrowing  enormities  resulting  from  the  mar- 
velous development  and  overshadowing  influence  of  corpo- 
rate enterprises.  To  formulate  the  problem  here  suggested, 
and  to  give  it  logical  and  accurate  expression,  is  a  task 
which  we  may  cheerfully  confide  to  the  evolutionists. 

Meanwhile,  for  us  of  the  profession  there  remains  a  more- 
practical  and  a  more  useful  problem.  Courts  of  equity  may, 
as  in  the  case  of  the  State  Savings  Institution,  by  a  wise 
shaping  of  their  recognized  jurisdiction,  do  much  to  remedy 
abuses  and  abandonment  of  corporate  trusts;  but  they  can- 
not prevent  the  recurrence  of  such  abuses.  And  prevention, 
not  cure,  is  the  need  of  the  hour.  The  problem  must  be 
committed  to  the  legislation  of  the  future,  but  that  legisla- 
tion must,  in  the  nature,  of  things,  be  largely  molded  and 
shaped  by  the  bar.  We  are  accustomed  to  descant  vigor- 
ously against  the  evils  of  a  paternal  government,  but  we  shall 
never  stem  the  tide  of  corruption  incident  to  the  abuse  and 
mismanagement  of  corporate  trusts  without  more  paternalism. 

The  remedy  sought  must  be  twofold.  It  must  look,  firsts 
to  the  enactment  of  more  stringent  criminal  statutes  for  the 
punishment  of  abuses  of  corporate  trust,  making  the  measure 
of  punishment  equally  severe  upon  those  who  permit,  as  upoa 
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those  who  commit,  the  actual  fraud.  In  the  case  of  the  State 
Savings  Institution  it  was  the  specious  plea  of  the  trustees 
and  directors  that  they  were  totally  ignorant  of  the  embezzle- 
ments  of  the  absconding  president  and  cashier;  that,  with 
child-like  credulity,  they  had  trusted  all  to  the  management 
of  these  men,  and  had,  like  the  depositors,  been  themselves 
duped  and  deceived.  Make  such  ignorance  on  the  part  of 
these  officials  a  crime,  punish  it  with  prompt,  vigorous,  and 
severe  penalties,  and  we  shall  have  reached,  in  part  at  least, 
a  solution  of  the  problem. 

In  addition  to  the  criminal  legislation  here  suggested,  the 
other,  and  perhaps  more  effective,  element  in  the  remedy 
sought  will  be  found  in  a  thorough  and  rigid  system  of  state 
inspection.  Especially,  it  is  believed,  will  this  be  found  to 
be  true  in  the  case  of  savings  banks,  insurance  companies, 
and  other  corporations  occupying  similar  relations  of  trust 
toward  their  creditors.  Let  the  state  provide,  at  the  expense 
of  such  corporations,  a  body  of  experts,  whose  duty  it  shall 
be  to  frequently  examine,  with  the  closest  scrutiny,  the 
actual  condition  of  the  corporation,  with  especial  reference 
to  its  investments  and  securities.  Such  examinations  should 
be  made  as  thorough  and  exhaustive  as  trained  experts  can 
make  them,  and  the  results  should  be  furnished  periodically 
to  depositors  and  creditors,  and  should  be  given  the  widest 
publicity  by  the  press.  With  such  precautions,  shaped  into 
practical  legislation,  it  may  safely  be  predicted  that  we 
should  have  fewer  savings  banks  and  insurance  companies  ; 
but  with  equal  certainty  it  may  be  asserted  that,  under  so 
wise  a  system  of  paternalism,  the  Spencerian  method  of 
^banking  would  soon  become  a  thing  of  the  past. 

J.  L.  High. 
Chicago. 
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IV.     RELEVANCY  OF  EVIDENCE:  A  REPLY  TO  DR. . 

WHARTON. 

I  have  read  with  interest  some  criticisms  made  by  Dr. . 
Wharton,  in  the  Southern  Law  Review  for  April-May,. 
1877,  on  my  "  Digest  of  the  Law  of  Evidence." 

The  editor  of  the  Review  having  done  me  the  honor 
of  suggesting  that  I  might  Hke  to  reply  to  them,  I  have  great 
pleasure  in  doing  so,  both  because  I  have  but  a  very  few 
words  to  say,  and  because  I  feel  honored  by  the  attention 
which  my  book  seems  to  have  attracted  in  America. 

Dr.  Wharton's  first  criticism  on  my  book  is  that  I  have 
said  that,  according  to  English  law,  all  facts  in  issue,  and  all 
facts  relevant  to  the  issue,  may  be  proved,  and  no  others ; 
that  I  have  explained  that  I  understand  by  the  word  "  rele- 
vant "  a  connection  between  the  facts  depending  upon  cause 
and  effect ;  and  that  I  have  further  explained  that  I  under- 
stand by  the  word  "cause"  as  Mr.  John  S.  Mill  under- 
stood it. 

Upon  this  he  observes  that  the  truth  of  Mr.  Mill's  theory 
as  to  cause  and  effect  is  doubtful,  and  that,  if  it  were  true, 
it  would  follow  that  all  evidence  would  be  relevant  to  every 
issue,  and  that  no  issue  could  be  narrowed  to  any  particular 
line  of  evidence.     My  answer  is  as  follows  : 

First.  The  truth  of  Mr.  Mill's  theory  of  causation  is  not 
assumed  by  my  Digest,  though  I  believe  it  to  be  true.     In 
the  last  edition  of  that  work  I  have  excluded  the  article  to  ♦ 
which  Dr.  Wharton  refers  from  the  text,  and  have  inserted  it 
in  a  note,  and  I  have  defined  the  word  "  relevant "  as  follows  : 
"  The  word  *  relevant '  means  that  any  two  facts  to  which  it  is  . 
applied  are  so  related  to  each  other  that,  according  to  the 
common  course  of  events,  one,  either  taken  by  itself  or  in 
connection  with  other  facts,  proves  or  renders  probable  the  - 
past,  present,  or  future  existence  of  the  other.' 
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The  matter  quoted  by  Dr.  Wharton  will  be  found  in  the 
third  edition  of  my  book  as  Note  I  in  the  Appendix  of  notes. 
It  embodies  a  theory  collateral  to  the  law  of  England,  and 
it  not  in  itself  law.  In  making  it  an  article  of  my  Digest, 
instead  of  a  note  to  it,  I  think  I  was  mistaken,  but  I  do  not 
give  up  the  theory. 

Second,  Dr.  Wharton's  objection  to  the  theory,  as  a  the- 
ory, appears  to  me  to  be  open  to  this  reply :  I  admit  that  all 
things  are,  or  may  be,  bound  together  in  one  vast  chain  of 
-cause  and  effect,  in  Mr.  Mill's  sense  of  the  words,  and  I  also 
admit  that  it  follows,  from  my  theory,  that  all  things  thus  are, 
or  may  be,  relevant  to  each  other.  I  deny  that  this  consti- 
tutes any  objection  to  my  doctrine  that  the  admissibility  of 
proof  of  a  fact  depends  on  its  relevancy  to  the  issue.  Before 
(upon  my  theory)  proof  can  be  admitted  of  a  fact,  as  being 
relevant  to  the  issue,  the  particular  way  in  which  it  was,  or 
might  be,  connected  with  some  fact  in  issue  must  be  suggested, 
and  this  cannot  be  done  in  cases  in  which  the  connection  is 
obscure  and  indirect,  and  will  not  be  done  in  cases  in  which 
the  connection,  though  real,  is  too  remote  or  too  well  known 
to  be  worth  proving. 

Possibly  the  American  civil  war  of  1 861-5  may  have  been 
one  of  the  causes  of  the  Russian  and  Turkish  war  of  1877,  but, 
until  it  is  shown  how  the  two  events  are  connected,  the  one 
would  not,  by  my  theory,  be  regarded  as  relevant  to  the 
other. 

The  facts  which  establish  the  law  of  gravitation  are, 
undoubtedly,  relevant  to  the  question  whether  a  railway 
accident  was  caused  by  negligence ;  but,  as  neither  party 
denies  either  the  facts  or  their  relevancy,  neither  would 
think  of  offering  to  prove  them. 

Third.  Whatever  the  value  of  this  objection  to  my  views 
may  be,  it  applies  with  equal  force  to  Dr.  Wharton's.  He 
proposes  to  substitute  for  my  rule — ^that  all  facts  in  issue,  or 
relevant  to  the  issue,  and  no  others,  may  be  proved — the  rule 
"  that  all  conditions  of  a  pertinent  hypothesis  are  relevant  to 
the  issue,  and  that  such  conditions  may  be  either  proved  or 
disproved."  Passing  over,  for  the  moment,  the  word  "  perti- 
nent," I  observe  that  the  "  conditions  of  a  pertinent  hypothe- 
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sis "  appear  to  me  to  be  another  name  for  what  Mr.  Mill 
means  by  the  causes  of  the  fact  supposed  to  exist.  What- 
ever, therefore,  might  be  proved  as  "  causes  "  on  my  theory 
might  be  proved  as  "  conditions  "  by  his.  If  it  is  true  that 
we  ought  not  to  regard  relevancy  as  dependent  upon  cause 
and  effect  because  that  would  make  all  facts  relevant  to  all 
other  facts,  it  must  be  equally  true  that  we  cannot  say  that 
all  the  conditions  of  a  pertinent  hypothesis  may  be  proved  or 
disproved ;  for  certainly  everything  may  be  regarded  as  one 
of  the  conditions  of  the  existence  of  everything  else. 

The  truth  is  that  the  question  between  Dr.  Wharton  and 
myself  is  only  one  of  words..  His  rule  is,  "all  the  condi- 
tions of  a  pertinent  hypothesis  *'  (which  he  explains  to  mean 
""an  hypothesis  which,  if  proved,  would  logically  influence 
the  issue  ")  "  are  relevant  to  the  issue,  and  may  be  proved 
and  disproved." 

My  rule  is  that  all  facts  in  issue,  and  all  facts  relevant  to 
the  issue,  may  be  proved. 

The  word  "  relevant,"  in  Dr.  Wharton's  rule,  seems  to  me 
to  be  superfluous.  If  you  say  "  all  the  conditions  of  an 
hypothesis  which,  if  proved,  would  logically  influence  the 
issue,  may  be  proved  or  disproved,"  I  do  not  see  what  is 
added  by  saying  also  that  they  are  "  relevant ;"  and,  if  Dr. 
Wharton's  rule  is  thus  stated,  the  only  difference  between  us 
is  that  I  describe  as  '*  a  fact  relevant  to  a  fact  in  issue  "  that 
which  he  describes  as  "  a  condition  of  an  hypothesis  which, 
if  proved,  would  logically  affect  the  issue."  I  like  my  own 
phrase  best,  because  I  think  that  to  English  people  at  all 
events  it  is  the  clearer  and  simpler  of  the  two ;  but  they 
both  seem  to  me  to  mean  the  same  thing. 

Dr.  Wharton's  remarks  lead  me  to  think  there  may  be 
some  difference  between  the  way  in  which  the  word  "  issue  " 
is  used  by  English  and  American  lawyers.  Dr.  Wharton 
says  "  the  distinction  made  "  by  me  "  between  *  facts  in  issue  * 
and  '  facts  relevant  to  facts  in  issue '  cannot  be  sustained. 
An  issue  is  never  raised  as  to  an  evidential  fact.  The  only 
issues  the  law  knows  "  (this  must  mean  the  law  of  the  United 
States,  or  of  some  one  or  more  of  the  particular  states)  "  are 
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those  which  affirm  or  deny  conclusions  from  one  or  more 
evidential  facts."  However  this  may  be  in  America,  we  in 
England  attach  a  perfectly  distinct  meaning  to  the  phrase, 
"  facts  in  issue."  I  have  given  a  definition  of  it  in  my  book, 
and  I  do  not  think  its  correctness  has  been,  or  can  be,  dis- 
puted in  this  country.  It  is  this:  "The  expression,  'facts  in 
issue,'  means 

"(i),  all  facts  which,  by  the  form  of  the  pleadings,  in  any 
action,  are  affirmed  on  the  one  side  and  denied  on  the  other; 

"  (2),  in  actions  in  which  there  are  no  pleadings,  or  in  which 
the  form  of  the  pleadings  is  such  that  distinct  issues  are  not 
joined  between  the  parties,  all  facts  from  the  establishment 
of  which  the  existence,  non-existence,  nature,  or  extent  of 
any  right,  liability,  or  disability,  asserted  or  denied  in  any 
such  case,  would  by  law  follow." 

To  me  this  definition  seems  intelligible,  and  the  distinction 
which  follows  from  it  plain.  Take  a  very  simple  case :  A 
claims  property  as  heir  at  law  to  B,  against  Z,  who  is  in 
possession  of  it.  Here  the  right  to  be  determined  by  the 
action  is  A's  right  to  the  property.  This  right  will  be 
affirmed  by  the  court  if  it  appears  that  A  is  heir  at  law  to 
B.  But  if  A  is  B's  eldest  son,  he  is  B's  heir  at  law.  Here 
the  fact  in  issue  is  A's  being  B's  eldest  son.  A  affirms  that 
fact,  and  his  adversary,  Z,  denies  it.  The  fact  is  said  by 
English  lawyers  to  be  "  in  issue  " —  that  is,  an  affirmation  of 
it  by  A  and  a  denial  of  it  by  Z  is  the  "issue"  {exiius)  or 
final  result  of  their  written  debate.  The  jury  are  to  decide 
which  is  right,  and  the  court  draw  the  inference  of  law  from 
their  decision.  This  seems  to  me  to  draw  a  plain  distinction 
between  the  fact  that  A  is  B's  eldest  son  and  the  facts  which 
merely  tend  to  prove  it.  Suppose,  for  instance,  that  it  were 
shown  that  B  always  said  that  A  was  his  eldest  son,  and 
treated  him  as  such,  and  that  Z  had  himself  admitted  it; 
these  facts  would  not  be  *'  in  issue,"  but  they  would  be  rele- 
vant to  the  issue.  Dr.  Wharton  says  that  if  A  were  tried 
for  murdering  B,  the  fact  that  A  had  killed  B  would  not  be 
in  issue,  or,  as  he  calls  it,  "  issued,"  because,  if  "  counsel 
should   ask   a  witness  whether  A  killed   B,  the  question 
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would,  if  excepted  to,  be  ruled  out  on  the  ground  that  it 
called,  not  for  facts,  but  for  a  conclusion  from  facts,  and  to 
such  conclusions  witnesses  are  not  permitted  to  testify."  No 
doubt  "  A  killed  B "  embodies  an  inference  which,  in  par- 
ticular cases,  might  be  remote  and  doubtful — as,  for  instance, 
if  A  gave  B  a  wound,  and  B  died  some  months  afterwards 
— ^and  in  such  cases  the  question.  Did  A  kill  B  ?  would  be 
improper;  but  all  language  embodies  inferences  of  some 
sort.  Thus,  "A  knocked  B  down  "  embodies  an  inference,  to 
wit,  that  A's  blow  was  the  cause  of  B's  fall ;  but  who  would 
deny  that  the  question  whether  A  knocked  B  down  was  a 
question  of  fact?  Such  expressions  are  simply  abbrevia- 
tions. The  expression,  "A  killed  B,"  seems  to  me  to  be 
an  assertion  of  a  fact,  or  set  of  facts,  as  thus  :  A  pushed  a 
knife  through  B's  throat ;  B's  blood  ran  out ;  B's  heart  left 
off  beating ;  he  ceased  to  breathe  or  move,  etc.,  and  nothing 
else  except  the  cutting  of  the  throat  happened  to  account 
for  these  symptoms. 

According  to  English  law,  the  facts  that  A  did  to  B  some- 
thing or  other  which  usually  kills  people,  the  facts  that  B  died, 
and  that  nothing  which  usually  kills  people  except  A's  act 
preceded  B*s  death,  would  be  described  as  facts,  or  collect- 
ively as  a  fact,  in  issue  upon  A's  trial  for  the  murder  of  B, 
and  those  facts  would  be  said  to  be  put  in  issue  by  A's  plea 
of  not  guilty.  So  true  is  this  that,  till  within  living  memory, 
an  English  indictment  for  murder  set  out  in  detail  the  means 
by  which  death  was  caused,  and  the  plea  of  not  guilty  was 
taken  to  be  a  specific  denial  of  each  and  every  one  of  them. 
Even  now,  if  a  jury  in  England  chooses  to  find  what  we  call 
a  special  verdict,  their  duty  is  to  find  specially  all  the  facts  in 
issue,  as  distinguished  from  the  facts  relevant  to  the  issue,  and 
from  the  facts  so  found  the  court  has  to  draw  the  legal  infer- 
ence. 

Dr.  Wharton  appears  to  dislike  the  word  "  fact,"  which  he 
says  is  ambiguous.  There  is  little  use  in  discussing  ques- 
tions of  phraseology,  which  are  very  much  matters  of  taste 
and  fashion ;  but  I  think  a  jury  in  this  country  would  be  puz- 
zled if  they  were  told  that  A's  killing  B  was  not  a  matter  of 
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fact,  but  that  it  was  an  hypothesis  pertinent  to  the  charge  of 
murder  brought  against  A,  all  the  conditions  of  which 
hypothesis  they  were  to  consider  with  a  view  to  their  verdict. 
Upon  the  whole,  with  the  greatest  respect  for  Dr.  Whar- 
ton, whose  name  is  well  known  and  greatly  respected  amongst 
English  lawyers,  I  cannot  see  that  the  diflFerence  between  us 
extends  to  anything  beyond  this :  that  each  of  us  expresses 
the  same  meaning  in  words  which  differ,  principally,  because 
we  hold  different  views  as  to  the  nature  of  the  relation 
between  cause  and  effect — a  question  which  is  surely  collat- 
eral to  law,  and  ought  to  be  kept  distinct  from  it ;  a  truth 
which  I  no  doubt  forgot  when  I  mixed  up  the  two  things  in 
the  first  edition  of  my  book. 

J.  F.  Stephen. 
Temple,  London,  Sept.  14,  1877. 
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V.     INTER'STA TE  REVISION  AND  \CODIFICA TION. 

Legal  reform  is  a  thing  of  tardy  growth.  Like  the  allu- 
vions from  the  rivers,  or  the  birth  of  the  islands  of  the  seas, 
it  is  only  after  long  years,  or  perhaps  generations,  that  it 
attracts  the  attention  or  is  estimated. 

Gradually,  but  tardily,  from  the  government  of  force  we 
are  dawning  into  the  government  of  reason — from  a  rule  of 
empty  form,  superstition,  whim,  and  caprice  into  a  rule  of 
just  right,  plain  law,  and  broad  equity.  If  we  will  look  a 
little  into  the  past,  we  shall  find  the  law  embedded  in  an 
almost  impenetrable  form  and  technicality — then  considered 
an  inseparable  and.  necessary  part  of  it.  The  simplest  trans- 
action between  men,  and  inconsiderable  cause  of  action  in 
the  courts,  had  its  stately  and  imposing  recital  or  presenta- 
tion. 

Gradually  these  forms  and  ceremonies — and  now,  and  to 
us,  largely  apparent  absurdities — ^have  been  mostly  abol- 
ished, and  instead  we  have  a  plain  declaration  of  the  legal 
right,  and  a  plain  and  simple  mode  of  attaining  it.  But  still 
there  remains  too  much  of  the  past,  and  we  cling  to  ancient 
usage  and  time-honored  custom  as  to  sacred  things,  and  are 
only  fairly  beginning  to  discuss  the  propriety  of  exalting 
justice  above  form,  and  equity  above  law.  In  many  of  the 
states  grand  strides  have  been  made,  and  the  shackles  and 
barriers  which  have  intervened  between  the  just  right  and 
the  attainment  of  it  have  been  given  to  the  winds.  As  a 
rule,  the  younger  states  have  gone  furthest  in  the  reform,  and 
California,  perhaps,  stands  at  the  head.  New  York  and 
some  other  of  the  older  states  are  not  far  behind,  and  in 
almost  all  of  the  states  codification  is  coming  to  be  adopted. 

But  there  are  those  who  still  oppose  codification.  To 
them,  it  seems  to  us,  it  means  either  too  much  or  too  little ; 

Digitized  by  VjjOOQIC 


574  INTER-STATE   REVISION   AND  CODIFICATION. 

and  their  objections  appear  to  arise  from  a  misapprehension 
of  its  aim  and  use.  To  them  it  means  either  innovation — 
the  over-turning  of  all  law,  and  consequent  confusion — or 
emasculation,  and  the  creation  of  new  laws  within  narrowed 
limits  of  expression,  comprehension,  and  investigation. 

The  work  of  the  codifier  should  be,  in  a  sense,  largely 
that  of  the  digester ;  but  not  entirely  so.  In  order  to  create 
harmony,  simplicity,  and  a  sufficient  comprehensiveness,  he 
must  create  somewhat  anew,  modify,  and  change.  Yet  these 
creations,  modifications,  and  changes  would  hardly  be  more 
than  an  expression  of  a  new  rule  drawn  from  the  old  sources, 
or  the  old  rule  adapted  to  the  new  or4er  of  things. 

The  great  body  of  our  law  is  the  outgrowth  of,  and 
founded  upon,  a  few  broad  underlying  principles.  The 
reduction  of  these  to  writing  and  systematic  form,  with 
reference  to  their  application  to  the  varied  wants,  necessities, 
and  transactions  of  men,  comprises  the  labor  to  be  per- 
formed by  the  codifier. 

When  we  reflect  that  it  becomes  the  daily  duty  of  the 
judge  to  perform  this  labor,  we  shall  see  that  it  is  only  a  ques- 
tion whether  it  is  better  to  defer  it  to  him,  or  to  impose  it 
upon  a  learned  commission,  who  shall  be  selected  with 
especial  regard  to  their  peculiar  fitness  for  its  performance, 
and  who  should  present  the  result  of  their  labor  in  an  avail- 
able and  harmonious  body.  The  latter  course  would  seem 
to  commend  itself,  certainly,  inasmuch  as  they  might  apply 
the  principles  of  law  to  any  particular  state  of  facts  or  con- 
dition of  things  as  being  legislation  before  the  fact  rather 
than  after  it,  or,  in  other  words,  prospective  rather  than  retro- 
spective legislation. 

The  labor  of  the  judge,  too,  is  fragmentary  and  contradict- 
ory, and  not  available.  It  is  spread  over  such  a  wide  space 
that  it  is  impossible,  except  in  rare  cases,  that  he  can  be  con- 
sulted. His  determinations,  too,  are  often  the  result  of  most 
hasty  and  partial  examinations  of  the  law,  and  are  often 
biased  by  some  peculiar  phase  of  the  case,  which  should 
prevent  it  from  becoming  a  precedent.  Of  course  we 
appreciate  that  the  offices  of  the  judge  and  the  attorney  will 
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never  cease.  Perhaps  no  set  of  men  will  ever  be  able  to 
frame  a  code  of  laws  that  will,  fier  se,  govern  any  consider- 
able body  of  men,  or  even  be  of  easy  application  to  all  the 
varied  wants,  transactions,  and  phases  of  human  society. 
But  this  does  not  argue  against  the  accomplishment  of  the 
object  so  far  as  may  be.  That  it  may  be  done  to  a  very 
great  extent  is  evidenced  in  many  ways.  This  fact  has  its 
illustration  in  the  Mosaic  Code,  the  Twleve  Tables,  the 
Consolato  Del  Mare,  the  Institutes  of  Menu,  the  Justinian 
Code,  French,  Austrian,  and  Burgundian  Codes,  and  codes 
of  other  nations ;  of  several  of  the  states  of  the  Union ;  in 
Magna  Ckarta,  Statute  of  Frauds,  the  Constitution  of  the 
United  States,  and  of  the  several  states ;  and,  in  a  more  gen- 
eral sense,  in  the  Ten  Commandments,  the  creeds  of  the 
churches,  and  secret  organizations. 

Indeed,  codification  is  a  necessity,  and  from  the  earliest 
dawnings  of  law  has  been  so  considered.  We  have  not  space 
to  name,  even,  the  numerous  instances  where  it  has  been 
adopted  in  the  past.  Almost  every  branch  and  subject  of 
our  law  has  again  and  again  been  subject  to  its  treatment. 
Indeed,  it  may  be  now  considered  as  the  enlightened  verdict 
of  mankind  that  this  is  the  high  road  to  legal  reform.  The 
jurists  of  the  present  century  are  becoming  awakened  to  its 
necessity.  The  rapid  accumulation  of  statutes,  reports,  and 
treatises  have  shown  them  the  requirement  for  a  systematic 
compilation  and  codification  of  the  laws.  The  vast  number 
of  cases  and  principles  thus  promulgated  from  year  to  year 
in  a  scattered,  disconnected,  unorganized  form,  and  drawing 
their  iilSpiration  from  such  varied  sources,  renders  the  study 
of  the  law  a  task  almost  beyond  human  attainment. 

But  it  was  rather  the  purpose  of  the  writing  of  this  paper 
to  call  the  attention  of  the  reader,  not  so  much  to  the  gen- 
eral necessity  of  codification,  as  to  the  necessity  which  now 
exists  for  an  inter-state  revision  and  codification  of  the  laws 
of  this  country.  We  appreciate,  however,  that  whatever  ail- 
ment applies  to  the  general  subject  applies  to  this  particular 
object.  Perhaps  there  never  existed  so  large  a  nation  over 
whose  territories  a  unit  of  law  might  so  properly  prevail. 
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With  a  common  civilization,  usage,  custom,  and  habit,  there 
appears  to  be  no  great  barrier  to  the  accomplishment  of  a 
code  applicable,  in  almost  all  respects,  to  the  entire  body  of 
the  states  of  the  Union.  The  establishment  of  such  a  code, 
it  seems  to  us,  would  be  of  almost  incalculable  benefit  to  our 
people.  It  would  promote  the  cementing  of  the  bond  of 
union  between  the  states,  the  general  understanding  of  the 
laws  by  the  masses,  render  more  certain  and  secure  the  rights 
of  property,  and  the  elevation  of  the  law  itself.  In  England, 
where  those  general  and  fundamental  anomalies  exist  which 
render  the  laws  of  that  country  so  complex,  the  work  of  codi- 
fication has  been  much  more  agitated,  and  the  labor  much 
further  progressed,  than  in  this,  where  these  obstacles  do  not 
exist.  The  same  is  true  of  France,  and  of  almost  every  gov- 
ernment of  the  continent.  Perhaps  a  very  great  part  of  the 
apathy  in  this  country  on  the  subject  is  owing  to  the  inde- 
pendent character  of  our  state  governments,  which,  while 
it  indicates  the  cause,  contains  no  argument  against  the 
object  proposed.  Another  reason  why  the  labor  has  not 
been  undertaken  is  the  want  of  appreciation  or  knowledge 
which  generally  exists  as  to  the  diversity  of  statutes  in  the 
different  states  upon  the  same  subject,  and  the  interpretation 
given  by  their  courts  to  the  common  law.  We,  as  attorneys^ 
^re  in  the  habit  of  quoting  the  decisions  of  other  states  than 
our  own  as  authority  for  the  consideration  of  the  court  in 
individual  cases.  But,  notwithstanding  this  practice,  the  com- 
mentator on  any  branch  of  our  law  will  find  the  decisions  of 
the  courts  of  the  several  states  following,  more  or  less,  dis- 
tinct lines  of  demarkation.  And  this  often  for  no  greater 
reason  than  because  the  first  judge  who  had  occasion  to 
determine  the  question  in  the  state  so  decided,  and  his  decis- 
ion became  a  precedent.  Many  of  these  early  decisions  it 
has  become  the  duty  of  the  modern  judge,  with  the  fuller 
light  thrown  upon  the  subject,  to  overrule.  Still,  the  over- 
turning of  these  long-established  rules,  even  when  it  is  very 
apparent  that  they  are  not  in  harmony  with  the  sound  princi- 
ples of  the  law,  is  a  labor  that  the  judge  reluctantly  enters 
upon — ^as  well  he  ought,  for  such  an  attempt  would  often 
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result  in  the  worst  effects  of  retroactive  legislation.  It  is 
usually  only  his  province  to  determine  upon  the  past,  not  to 
make  laws  for  the  future. 

While  we  have  advanced  somewhat  beyond  the  condi- 
tion of  things  when  Agobardus  said  "  it  often  happens  that 
five  men,  each  under  a  different  law,  may  be  found  walking 
or  sitting  together/'  or  when,  as  was  the  case  in  the  middle 
ages,  a  man  might  elect  the  law  by  which  he  wished  to  be 
governed,  yet  something  of  the  same  condition  of  things  is 
true  in  this  country  to-day.  If  we  were  to  examine,  we 
should  find  that  the  law  governing  the  individuals  of  any 
assemblage  of  men,  brought  together  from  the  different  parts 
of  our  country,  widely  varied,  either  in  its  letter  or  applica- 
tion. 

We  have  not  time  or  space  to  particularize  these  differ* 
ences — nor  is  it  necessary  to  do  so  for  lawyers.  If  we  name 
a  few  subjects,  they  will  recognize  the  truth  here  stated,  and 
be  able  to  carry  the  distinctions  throughout  almost  the 
entire  list  of  subjects  within  the  purview  of  statutory  and 
common-law  regulation.  Take,  for  instance,  the  subject  of 
crimes  and  misdemeanors,  of  marriage  and  divorce,  of  dam- 
ages, mortgages,  mechanic's  and  vendor's  liens,  slander  and 
libel,  limitations,  landlord  and  tenant,  attachment,  etc.  A 
modem  writer  on  the  subject  says  that  **  it  should  not  be 
surprising  that  ther^e  is  a  great  want  of  uniformity  of  rules 
of  damages  in  different  states  and  countries,  or  that  there  is 
a  wide  difference  in  the  verdict  of  juries  on  the  same  state 
of  facts.  The  diversity  in  the  rules  is  largely  owing  to  the 
fact  that  these  rules,  from  the  necessity  of  the  case,  are  arti- 
ficial and  arbitrary.  They  are  adopted  frequently  as  approxi* 
mations  of  justice,  and  as  being  desirable  for  uniformity  in 
the  particular  locality,  and  not  from  the  sense  of  their  being 
based  on  absolute  justice  or  universal  principles''  That  this 
subject  of  the  law  should  undergo  a  thorough  and  wise 
codification  is  evidenced  by  the  absurd,  and  sometimes  mon* 
strous,  verdicts  arrived  at,  arising  from  its  unsettled  condition 
and  the  contradictory  interpretations  of  it.  The  ancient  case 
of  the  lover  whose  horse  cast  a  shoe  while  he  was  riding  to 
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embrace  his  love  and  many  his  wife,  by  reason  of  which 
accident  he  was  belated,  and  his  affianced  married  another, 
and  who  sued  the  blacksmith  who  put  the  shoe  on,  and 
recovered  damages  for  the  loss  of  a  wife,  we  suppose,  is 
hardly  more  ludicrous  than  many  cases  that  have  come 
within  the  knowledge  of  every  old  attorney. 

The  insecurity  of  the  rights  of  property,  arising  from  a 
want  of  uniformity  of  rule,  with  reference  to  conveyances, 
mortgages,  and  liens,  of  descents,  and  of  marriage  and 
divorce,  has  occurred,  perhaps,  to  most  persons.  There  seems 
to  be  no  good  reason  why  one  rule  should  not  prevail  in  all 
the  states  in  every  one  of  these  instances.  The  same  is  true 
of  almost  every  branch  of  the  law — of  course  we  recognize 
that,  in  certain  cases,  owing  to  some  particular  conformation 
of  the  country  or  condition  of  its  inhabitants,  special  legis- 
lation would  be  required.  This  is  true  now  with  reference 
to  the  codes  of  the  different  states.  A  state,  with  reference 
to  the  laws  that  govern  her,  is  an  epitome  of  the  general  gov- 
ernment, and  it  is  just  as  practical  to  adapt  a  code  to  the 
one  as  the  other.  Nor  would  the  labor  be  greatly  more,  or 
more  difficult.  When  we  reflect  that  any  state  code  must 
define  the  law  upon  nearly  the  entire  breadth  of  subject  that 
would  a  national  code,  we  shall  see  that  it  would  only  be 
doing  for  all  what  is  now  done  for  one.  For  instance,  the 
codes  of  New  York  or  of  Massachusetts  might,  perhaps, 
with  slight  modifications  or  additions,  be  adopted  for  all 
the  states. 

If  the  labor  should  still  seem  to  any  to  be  great  beyond 
accomplishment,  it  ought  to  be  sufficient  to  remind  them 
that  like  and  greater  labors  have  been  accomplished  for 
others.  That  Tribonian  and  his  nine  associates  perfected  the 
Constitutianes  in  one  year,  and  with  his  sixteen  associates 
the  Digests  in  three  years,  and  that  these  comprised  the 
laws  and  learning  of  ten  centuries,  or,  as  the  emperor 
expressed  it,  **  all  the  law  of  antiquity."  The  other  codes 
already  named,  and  many  others,  illustrate  the  easy  accom- 
plishment of  the  labor  proposed.  We  might  refer  in  this 
connection,  also,  to  another  class,  whose  labors  have  com* 
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passed,  in  some  cases,  the  entire  body  of  the  law,  and,  in 
others,  particular  subjects,  and  whose  labors,  in  a  sense,  are 
<x>difications,  and  without  which  the  law  would  be,  to-day,  a 
much  more  shapeless  mass  than  it  is.  We  refer  to  those  great 
•commentators  on  the  law.  Coke,  Littleton,  Blackstone,  Kent, 
Story,  Parsons,  Rediield,  Sharswood,  and  others,  to  whom, 
perhaps,  as  much  as  to  any  other  influence,  the  law  is  indebted 
■for  its  present  perfection.  When  we  think  of  the  possible,  and, 
we  may  say,  probable,  accomplishments  of  a  learned  body  of 
men  with  equal  capabilities  with  these,  united  in  a  common 
purpose,  and  animated  with  the  laudable  ambition  and  inspi- 
ration which  is  the  accompaniment  of  a  great  undertaking 
-in  a  right  cause,  we  feel  that  we  are  living  centuries  behind 
the  possibilities  of  our  age,  and  are  lacking  in  the  incen- 
tives to  great  enterprise,  or  in  great  minds  and  ambitious 
genius,  or  that  we  are  too  much  given  to  the  less  glorious, 
but  perhaps  more  remunerative,  pursuits  of  our  profession. 

The  great  labor  which  remains  to  the  American  jurist  is 
to  create  a  national  code  which  shall  have  application  through- 
out the  country.  The  benefits  to  be  derived  therefrom — 
from  engrafting  into  the  laws  of  each  state  what  is  most 
valuable  in  all,  and  thereby  enabling  the  denizen  of  one 
state  to  know  what  his  rights  or  legal  liabilities  are  in 
another,  or  to  construe  the  law  of  all  the  states  by  constru- 
ing that  of  his  own — are  so  evident  as  to  need  no  enumera- 
tion or  argument. 

But,  not  only  is  the  object  proposed  sanctioned  by  every 
reason  which  might  be  urged  in  behalf  of  progress  and  an 
•enlightened  jurisprudence,  it  is  becoming  a  necessity.  As 
we  have  intimated,  the  now  almost  unattainable  and  rap- 
idly increasing  mass  of  our  law  statutes,  reports,  digests, 
commentaries,  etc.,  it  will  soon  be  beyond  the  labor  of 
a  life-time  to  consult.  The  demand  for,  and  rapid  increase 
of,  digests  in  every  state  and  in  every  department  of  the 
law  argues  plainly  the  necessity  that  is  upon  us  of  condens- 
ing, unifying,  codifying  our  laws.  Already  attorneys  arid 
judges  are  driven  to  the  necessity  of  consulting  these 
digests  as  final  expositions  of  the  law — ^  practice  most  bane- 
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ful  in  its  results,  conducing  as  it  does,  to  mistaken,  partial^ 
and  superficial  views  of  the  law. 

The  day  will  come  when  the  labor  of  codification  must  be 
accomplished.  The  day  is  already  come  when  it  ought  ta 
be.  The  goblin  that  deters  from  this  labor  is  principally  the 
idea  of  innovation  and  change.  As  we  have  seen,  this  idea 
is  largely  without  foundation,  although  not  entirely  so ;  for 
it  must  be  conceded  that  an  assimilation  of  the  statutes  of 
the  several  states,  and  the  giving  of  a  uniform  expression 
to  the  common  law,  would  require  some  investigation  and 
new  labor  on  the  part  of  the  attorney  and  the  judge ;  but 
even  for  the  present  generation  their  labor  in  arriving  at 
what  the  law  is,  upon  any  given  question,  could  hardly 
be  greater  than  it  is  at  present.  It  never  will  happen,, 
certainly,  if  the  common  law  is  all  that  its  admirers  and 
those  who  oppose  codification  claim  for  it,  that  any  learned 
body  of  men  would  find  it  necessary  to  overturn  or  sup- 
plant it.  Nor  are  we  able  to  see  that,  by  codifing  it,  the 
meaning  must  necessarily  be  changed  or  shorn  of  its 
strength.  But  no  great  reform  is  accomplished,  or  progress 
made,  without  more  or  less  change  and  inconvenience.  The 
habitue  of  the  old  and  dingy  resorts  for  public  entertain- 
ments, where  formerly  hospitality  was  administered  in  a 
primitive,  and  perhaps  rude,  way,  would  feel  inconvenienced 
in  one  of  our  modern  palaces,  where  nearly  all  the  wants  of 
men  are  anticipated.  Should  these  modern  institutions 
therefore  be  discarded  ?  The  introduction  of  new,  improved^ 
and  complicated  machinery  into  manufactories  often  neces- 
sitates long  study  and  experience  in  order  to  its  use.  Would 
it  be  wise,  therefore,  to  reject  it  ?  Whatever  inconvenience 
might  result  to  some  by  a  codification  of  our  laws,  the  bene- 
fits would  more  than  compensate  for  it.  All  this  inconven- 
ience would  disappear  with  another  generation,  and  the 
blessings  to  posterity  be  almost  beyond  estimation. 

Mainly,  the  question  involved  in  all  this  discussion  as  to 
the  propriety  of  codification  is  as  to  where  the  law-making 
power  should  be  vested — in  the  courts  or  in  the  legislature. 
Our  constitution  says  in  the  latter,  and  the  spirit  of  our  gov- 
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ernment  and  its  institutions  demands  that  it  should  be  placed 
there. 

Mr.  Sharswood,  in  his  essay  on  "  Legal  Education,"  says, 
of  judicial  laws  that  "they  are  always  retrospective;  but 
worse  on  many  accounts  than  retrospective  statutes.  Against 
the  latter  we  have  at  least  the  security  of  the  constitutional 
provision  which  prohibits  the  passage  of  laws  which  impair 
the  obligation  of  contracts,  executory  or  executed ;  and  it 
has  been  well  held  that  the  prohibition  applies  to  such  an 
alteration  of  the  law  of  evidence,  in  force  at  the  time  the 
contract  was  made,  as  would  practically  destroy  the  con- 
tract itself  by  destroying  the  manner  of  enforcing  it.  There 
is  no  such  constitutional  provision  against  judicial  legisla- 
tion. It  sweeps  away  a  man's  rights,  vested,  as  he  had 
reason  to  think,  on  the  firmest  foundation,  without  affording 
a  shadow  of  redress.  *  *  *  Judicial  legislation  is  much 
worse  than  legislative  retrospection.  The  act  of  the  assem- 
bly is  carefully  worded — is,  at  least,  a  certain  rule.  The  act 
of  the  judicial  legislation  is  universally  the  precuraor  of 
uncertainty  and  confusion." 

Without  codification,  our  laws  are  largely  made  up  of 
judicial  legislation.  The  wise  and  satirical  Bentham  says:. 
•'  The  common  law  of  England — as  it  styles  itself  in 
England,  judiciary  law  as  it  might  more  properly  be  styled 
everywhere — which  has  no  known  person  for  its  author,  no 
known  assemblage  of  words  for  its  substance,  forms  every- 
where the  main  body  of  the  legal  fabric — like  the  fancied 
aether  which,  in  default  of  sensible  matter,  fills  up  the  meas- 
ure of  the  universe.  Shreds  and  scraps  of  real  law,  stuck 
upon  that  imaginary  ground,  compose  the  furniture  of  every 
national  code.  What  follows?  That  he  who,  for  the  purpose 
just  mentioned,  or  for  any  other,  wants  an  example  of  a 
complete  body  of  law  to  refer  to,  must  begin  by  making 
one."     Pref  to  Prin.  of  .Morals  and  Legislation,  p.  8. 

Perhaps  we  need  not  have  occupied  so  much,  or  any, 
space  in  the  article  to  show  the  propriety  of,  and  benefits  to 
be  derived  from,  codification.  But  if  codification  is  a  good 
thing,  and  good  for  other  countries,  it  is  good  for  this.     If 
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it  has  been  found  to  be  beneficial  and  conducive  of  the 
enlightenment  and  convenience  of  the  states  to  enact  codes, 
and  thereby  reduce  their  laws  to  unity,  harmony,  clear  and 
exact  expression  of  the  legal  rights  of  the  citizen,  for  the 
:same  reasons  the  laws  of  the  several  states  should  be  assimi- 
lated and  have  a  common  and  definite  expression. 

We  have  used  the  word  code  in  its  most  general  sense. 
Naturally,  such  an  instrument  would  be  the  subject  of 
•amendment  and  revision.  Perhaps  no  state  legislature  would 
meet  between  this  and  the  millenium  but  what  would  con- 
sider it  incumbent  on  itself  to  amend  it.  But  this  should 
be  brought  under  proper  regulation.  Of  course,  too,  we 
appreciate  that  no  at  present  constituted  authority  could 
enact  such  a  code,  or  that  any  commission  could  or  should 
"do  more  than  prepare  one  for  the  adoption  of  the  states 
severally. 

As  to  how  the  commission  should  be  composed,  or  how 
proceed  with  their  labors,  or  how  amendments  might  be 
made,  etc.,  we  have  not  time  or  space  to  enter  upon  here. 
Perhaps,  in  any  event,  such  a  labor  should  be  performed 
^thout  federal  authority  or  supervision. 

P.  N.  Bowman. 
Washington,  D.  C. 
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Vf.    THE  TAXATION  OF  MONEY. 

«*In  1869,  or  previous,  Charles  W.  Kirtland,  a  citizen  of  Woodbury, 
Litchfield  county,  Connecticut,  loaned  money  through  an  agent,  a  resident  _ 
and  citizen  of  Illinois,  on  bonds  secured  by  deeds  of  trust  on  real  estate  in 
the  city  of  Chicago.  Each  of  these  bonds  declared  <  that  it  was  made  under, 
and  is  in  all  respects  to  be  construed  by,  the  laws  of  the  state  of  Illinois;  ^ 
and  that  the  principal  and  interest  of  the  obligation  were  payable  in  the  city 
of  Chicago.  The  deeds  of  trust  also  contained  a  provision  that  all  taxes 
and  assessments  on  the  property  conveyed  should  be  paid  by  the  obligor- 
(borrower)  without  abatement  on  account  of  the  mortgage  lien;  that  the 
property  might  be  sold  at  auction,  in  Chicago,  by  the  trustee,  in  case  of  any 
default  of  payment,  and  that  a  good  title,  free  from  any  right  of  redemption 
on  the  part  of  the  obligor,  might,  in  that  case,  be  given  by  the  trustee. 
Another  interesting  feature  of  the  case  not  to  be  overlooked  was  that,  pend-  • 
ing  the  proceedings  next  to  be  related,  the  loans,  as  originally  made,  became 
due  and  were  paid ;  when  the  proceeds,  without  being  removed  from  Illinois 
and  returned  to  Mr.  Kirtland,  in  Connecticut,  were  reinvested  in  Chicago, 
by  his  agent,  under  terms  and  conditions  as  before. 

<•  These  facts  becoming  known  to  the  tax  officials  of  the  town  of  Wood- 
bury, they  added,  in  1869,  to  the  list  of  property  returned  by  Kirtland  for  the 
purpose  of  taxation,  as  situated  within  the  state,*  the  sum  of  eighteen  thou-  - 
sand  dollars,  and,  in  1870,  the  sum  of  twenty  thousand  dollars,  to  represent 
the  amount  of  property  owned  and  loaned  by  Kirtland  in  each  of  these  years, 
as  was  conceded,  without  the  territory  of  the  state.  The  sums  thus  added 
were  subsequently  assessed  in  the  town  of  Woodbury  in  the  same  manner 
and  at  the  same  rate  as  was  other  property  which  Mr.  Kirtland  owned  within 
the  state,  and  there  situated. 

<•  Payment  of  the  taxes  thus  assessed  on  the  amount  of  these  Illinois  loans 
being  refused  by  Kirtland,  the  tax  collector  (Hotchkiss),  in  April,  1873,  lev- 
ied his  tax  warrants  on  the  real  estate  of  the  alleged  delinquent,  in  Woodbury, 
and  advertised  the  same  for  sale ;  and,  on  petition  for  injunction  to  restrain 
the  collector  from  such  proceedings  on  the  ground  of  the  illegality  of  the 
tax  in  question  and  its  assessment,  the  case  came  for  the  first  time  before  one  - 
of  the  inferior  courts  (the  Superior)  of  Connecticut.  There,  upon  hearing, 
it  being  agreed  by  all  parties  concerned  that  the  only  question  in  the  case  was 
whether  the  bonds  owned  by  Kirtland,  drawn  in  the  form  and  secured  in  the  • 

*  Query.     How  could  the  authorities  have  consistently  returned  the  loaned  money  "  as 
situated  within  the  sute/'  and  at  the  same  time  "conceded"  that  it  was  **  without  the  terri- 
tory of  the  state,"  ac  stated  a  few  lines  below  ?    Here  is  an  inconrfsteacy  which  must  arouse  .- 
the  sosplcioii  that  the  case  is  being  stated  as  fitvorabiy  as  possible  to  Kirtland. 
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manner  stated,  were  liable  to  taxation  in  Connecticut,  the  cause,  by  agree- 
ment, was  referred  (for  advice)  to  the  court  of  last  appeal  in  the  state,  known 
as  the  Supreme  Court  of  Errors,  a  temporary  injunction,  in  accordance  with 
the  prayer  of  the  petitioner,  being  at  the  same  time  granted.  After  further 
hearing  and  argument,  the  latter  court,  in  June,  1875,  dismissed  the  petition 
and  dissolved  the  injunction,  one  judge  (Foster),  out  of  a  full  bench  of  five, 
alone  dissenting.  Sent  back  to  the  Superior  Court,  the  record  of  the  case 
was  then,  on  motion,  transmitted  again  to  the  Court  of  Errors,  for  revision  of 
errors  in  respect  to  involved  questions  of  constitutional  law ;  and,  the  decision 
being  here  again  adverse  (the  judges  dividing  as  before),  the  case  was  next 
:  appealed  to  the  Supreme  Court  of  the  United  States,  on  the  docket  of  which 
it  now  stands  entered  for  trial  in  order." 

The  foregoing  is  a  statement  of  the  facts  in  the  case  of 
Kirtland  v.  Hotchkiss  (42  Conn.,  part  II,  1876),  found  in 
an  article,  arguing  the  Kirtland  side  of  the  case,  which 
recently  appeared  in  the  Atlantic  Monthly  over  the  signa- 
ture of  one  of  the  most  gifted  lawyers  of  the  countr}% 
who,  although  neither  claiming  nor  disclaiming  any  profes- 
sional connection  with  the  casQ,  is  presumably  the  attorney 
of  the  unfortunate  Kirtland,  whose  hardship  in  being  thus 
obliged  to  defend  the  wealth  he  has  accumulated  from  the 
horrors  of  taxation  seems  to  have  urged  his  distinguished 
counsel  into  the  irregularity  of  a  mode  of  advocacy  which, 
to  say  the  least,  is  of  questionable  expediency,  and  of 
unquestionably  bad  taste. 

"After-trial  advocacy,"  so  deprecated  by  the  universal 
sentiment  of  the  American  bar,  seems  innocent  in  compari- 
son with  the  ex  parte^  quasi-professional  discussion  in  the 
public  prints  of  grave  questions  of  law  arising  in  actual 
causes  soon  to  come  before  our  court  of  last  resort ;  and  the 
ample  opportunity  afforded  for  full  and  free  discussion  of  all 
such  questions  in  the  public  presence  of  the  court  itself 
should  forbid  that  the  court  should  be  insulted  by  the  infer- 

•  ence  that  it  may  be  influenced  in  its  decision  by  the  public 
opinion  which  such  extra-professional  advocacy  may  be  sup- 
posed capable  of  manufacturing. 

The  article  in  question  is  an  important  and  valuable  con- 
tribution to  certain  branches  of  the  law,  and  an  able  and 
ingenious  argument ;  but,  being  based  upon  false  premises, 

.  so  far  as  the  case  at  bar  was  concerned,  it  is  of  doubtful 
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value  in  the  elucidation  of  the  real  questions  involved  in  the 
<:ase  which  it  was  intended  to  affect.  The  writer  takes  great 
pains  to  hold  up  to  view  the  alleged  fact  that  the  attempt  of 
the  Connecticut  authorities  was  to  tax  the  "  title "  which 
Kirtland  held  in  the  lands  in  Illinois,  whereas  he  held  no 
title  at  all ;  and  to  tax  the  "  debt "  due  to  Kirtland,  and  the 
^'  bonds  and  trust  deeds "  which  were  given  to  secure  the 
debt,  whereas  the  attempt  was,  in  fact,  to  tax  Mr.  Kirt- 
land's  money,  which  they  had  a  perfect  right  to  do. 

It  is  not  contemplated,  in  this  paper,  to  undertake  any 
refutation  of  the  arguments  used  in  Mr.  Kirtland's  behalf, 
except  incidentally,  because,  however  sound  they  may  be 
as  applied  to  the  question  of  the  right  of  the  Connecticut 
authorities  to  tax  Mr.  Kirtland's  "title"  or  his  "  debt,"  which 
is  assumed  to  be  the  question  raised  in  the  case,  they  are  not 
addressed  to  the  real  point  in  the  case,  which  is  the  right  of 
those  authorities  to  compel  from  Mr.  Kirtland,  by  the  obli- 
gation of  his  oath  to  his  return  of  taxable  property,  or  by 
such  other  means  as  the  local  laws  provide,  a  full  and  com- 
plete schedule  of  such  property,  and,  failing  in  this,  to  fix  an 
assessment  by  estimate,  and  thereupon  to  assess  and  collect 
a  legal  tax. 

The  Kirtland  case,  in  fact,  raises  a  question  not  discussed 
by  the  article  mentioned,  and  which  the  mere  existence  of 
such  a  case  would  seem  to  imply  has  not  been  heretofore 
settled,  viz.:   Is  money  taxable  ? 

Could  Mr.  Kirtland,  because  his  means  consisted  of  money, 
instead  of  goods,  or  cattle,  or  real  estate,  avoid  the  burdens 
which  the  law  imposes  upon  the  property  of  every  individual 
citizen  for  the  maintenance  of  the  state  ?  ' 

Could  he  have  avoided  taxation  if  his  money  had  been  in 
Connecticut  instead  of  Illinois?  And,  if  he  could  not,  could 
he  do  so  by  simply  removing  it  to  another  jurisdiction, 
where,  not  being  personally  present  and  amenable  to  the 
local  laws,  or  subject  to  the  obligation  of  swearing  to  a 
return  of  his  taxable  property,  or  of  contributing,  as  a  citi- 
zen, to  the  maintenance  of  the  commonwealth,  the  collec- 
tion of  taxes  might  be  rendered  difficult  or  entirely  defeated  ? 
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The  questions  alleged  to  have  been  involved  in  the  case,  in 
the  article  we  have  been  considering,  are  thus  stated : 

"  FirsL  Was  the  debt  due  Kirtland,  from  a  citizen  of  Illi- 
nois, property,  or  is  any  debt,  abstract  or  particular,  cvei 
entitled,  from  a  rational  and  politico-economic  point  of  view 
to  be  thus  considered  and  treated  ?  We  say  from  a  rational 
and  economic  point  of  view,  because  a  complete  sovereignty 
may,  if  it  please,  enact  that  black  is  white,  and  compel  all 
persons  within  its  jurisdiction  to  act  in  conformity  with  th< 
enactment. 

**  Second.  Did  jurisdiction  over  the  person  of  Kirtland,  bj 
the  state  of  Connecticut,  warrant  the  assumption  that  the 
state  had  jurisdiction  over  his  transactions  in  Illinois,  and 
that  a  debt  due  him  from  a  citizen  of  Illinois  had  its  situs  in 
Connecticut,  and  was  so  made  subject  to  such  laws  as  that 
state  might  enact  in  respect  to  taxation  ?" 

And,  in  the  discussion  of  these  two  questions,  the  wtitei 
adopts  the  following  subdivision  of  his  subject : 

"  What  is  property ?  What  are  titles  to  property?  Th^ 
relation  of  debts  to  property.  What  the  Connecticut  court 
decided.  Can  Connecticut  tax  the  incidents  of  bustnes^ 
transacted  in  Illinois?  Can  eastern  states  constitutionally 
tax  the  borrowing  power  of  citizens  of  western  states  ?" 

The  text  of  the  first  subdivision  (which,  by  the  way,  is  th^ 
only  one  of  the  six  germane  to  the  case)  consists  of  th< 
formula  that  "  property  is  always  a  physical  actuality,  witlj 
inhering  rights  or  titles,  the  product  solely  of  labor,  and  n 
always  measured,  in  respect  to  value  and  for  exchange,  b] 
labor."  I 

Was  not,  then,  Mr.  Kirtland's  money ^  which  he  had  loana 
in  Chicago,  "  a  physical  actuality,"  etc.  ?  And  as  sudj 
being  property,  was  it  not  a  subject  of  taxation  ? 

The  question,  "What  are  titles  to  property?"  howev 
interesting  in  the  abstract,  has  Aothing  to  do  with  Mr.  Kii 
land's  case,  because  he  had  no  title  to  the  Illinois  la: 
pledged  to  him  for  security.  He  had  a  nude  equita! 
right  to  require  the  sale  of  the  lands  by  the  trustee,  basd 
upon  the  remote  contingency  of  a  failure  of  payment  d 
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the  part  of  the  borrower.  Is  that  a  title?  If  not,  why 
waste  words  in  denying  that  a  "  title  "  of  that  sort,  if  a  title, 
can  be  taxed,  especially  as  there  had  beei|  no  attempt  to 
tax  Mr.  Kirtland's  "title?" 

As  to  "  the  relation  of  debts  to  property,"  there  was  no 
doubt  that  Mr.  Kirtland's  interests  in  Chicago  might  be,  in 
one  sense,  a  debt.  But  even  here  the  argument  of  Mr. 
Kirtland's  defender  is  based  upon  the  formula  that  "a 
debt  is  the  evidence  oi  a  transfer  of  property**  etc.  Precisely. 
The  Connecticut  authorities,  however,  were  not  claiming 
to  tax  the  "evidence"  of  the  "transfer  of  property,"  but 
the  property  itself — the  money  which  Mr.  Kirtland  had 
transferred  to  the  Chicago  borrower. 

The  Connecticut  court  decided,  according  to  the  state- 
ment quoted  at  the  beginning  of  this  paper,  that  Mr.  Kirt- 
land had  no  case.  Exactly  how  the  court  arrived  at  this 
decision  does  not  there  appear,  nor  is  the  language  of  the 
court  given  under  the  fourth  head  of  the  article.  If  it  were 
important  for  the  purposes  of  this  paper  we  might  refer  to 
the  published  opinion,  but,  as  we  are  not  attempting  an  argu- 
ment of  the  case  before  the  Supreme  Court,  which  has  yet 
to  review  that  opinion,  we  may  content  6urselves  with  the 
examination  of  the  one  broad  principle  involved,  viz.,  the 
power  of  the  state  to  tax  money  as  property. 

Nor  does  the  question  whether  Connecticut  can  "  tax  the 
incidents  of  business  transacted  in  Illinois  "  cut  any  figure 
in  the  case,  simply  because  Mr.  Kirtland  was  not  transacting 
business  in  Illinois,  any  more  than  he  would  have  been  if  he 
had  loaned  a  friend  a  horse  for  a  trip  across  the  Rocky 
Mountains. 

We  feel  tempted  to  examine  a  little  more  closely  the 
question  whether  the  eastern  states  can  "  constitutionally  tax 
the  borrowing  power  of  citizens  of  the  western  states," 
because,  as  it  seems,  the  citizens  of  the  former  have  latterly 
become  a  race  of  lenders,  and  those  of  the  latter,  unfortu- 
nately, a  community  of  borrowers;  and  the  question,  in  the 
abstract,  is  a  deeply  interesting  one,  and  may  become,  in  the 
near  future,  one  of  most  vital  importance.     As  yet,  however, 

6 
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there  is  nothing  more  dangerous  in  sight  than  the  fact  that 
most  of  the  capital  of  the  country  is  in  the  East,  where  it  is 
not  needed,  and  where  rates  of  interest  are  low,  and  is  tend- 
ing, in  the  shape  of  loans  like  that  of  Mr.  Kirtland,  towards 
the  West,  where  it  is  needed,  and  where  rates  of  interest  are 
high.  The  true  question  of  the  future  will  be,  however,  not 
of  unconstitutional  legislation  in  the  eastern  states,  but 
whether  such  loans  as  Mr.  Kirtland's  comprise  the  best  mode 
of  redistribution. 

Under  this  head  the  advocate  of  Mr.  Kirtland's  anti-tax- 
paying  position  avers  that  "  the  reversal  of  the  Connecticut 
decision  by  the  United  States  Supreme  Court  will  undoubt- 
edly lower  the  rate  of  interest  immediately  in  the  western 
states  to  the  extent  of  more  than  one  per  cent,  and  give  a  new 
life  there  to  trade,  business,  and  transactions  now  obstructed 
by  a  feudal  and  arbitrary  edict ;"  while,  on  the  other  hand,  it 
is  argued  that,  if  the  Connecticut  decision  is  affirmed,  "  the 
borrowers  of  Mr.  Kirtland  in  Illinois  will  pay  a  higher  rate 
of  interest,  or  they  will  be  unable  to  obtain  the  money,  if 
Mr.  Kirtland  may  be  constitutionally  subjected  to  a  tax  in 
Connecticut,  the  place  of  his  residence,  on  his  transactions 
in  Illinois."  In  'plain  English,  if  the  courts  compel  Mr. 
Kirtland  to  contribute  his  just  share  to  the  support  of  the 
commonwealth  of  which  he  is  a  citizen,  as  all  other  honest 
citizens  not  fortunate  enough  to  be  able  to  condense  their 
estates  into  money  which  they  can  loan  in  other  states  are 
compelled  to  do,  he  will  "  grind  the  face  "  of  his  unfortunate 
Chicago  borrower  to  make  up  the  deficiency  in  his  income. 
How  the  Chicago  borrowers  will  relish  this  threat,  and  how 
the  learned  men  who  sit  upon  the  Supreme  Bench  of  the 
United  States  will  look  upon  such  arguments,  it  is  not  our 
province  to  conjecture. 

To  return  to  the  questions  which  it  is  claimed  are  involved 
in  Mr.  Kirtland's  case,  it  may  be  again  said  that,  as  to  the 
first,  there  appears  no  proof  that  the  authorities  of  Wood- 
bury attempted  to  tax  the  debt  due  to  Kirtland  by  the 
Chicago  borrower.  Whether  a  debt,  abstractly,  is  property, 
or  not,  is  immaterial  to  the  real  issue.    The  tax  was  levied 
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upon  the  property  of  Kictland — the  money — with  whose 
possession  he  had  parted,  temponrily,  for  a  consideration. 
We  do  not  mean  to  affirm  that,  if  Mr.  Kirtland  had  taken 
no  security  for  his  loan,  and  it  had  become  lost,  as  a  **  bad 
debt"  is  lost,  he  could  then  have  been  taxed  indefinitely 
upon  his  money  thus  lost,  any  more  than  he  could  be 
taxed  indefinitely  upon  a  cow  or  a  horse  which  he  had  once 
possessed,  but  which  had  been  stolen  or  killed.  So  long  as 
the  reasonable  certainty  of  recovering  the  property  he  had 
loaned  remained,  it  continued  to  be  property — his  property^ 
and  subject  to  taxation. 

The  second  question  stated  is  of  some  importance,  as 
incidentally  involving  the  conflicting  jurisdiction  of  the  two 
states  named.  Should  Mr.  Kirtland  be  required  to  pay 
taxes  on  his  property  (money)  loaned  in  Illinois  in  that 
state,  or  in  Connecticut  where  he  resides  ?  This  will  be  con- 
sidered as  we  proceed. 

The  state,  in  the  maintenance  of  its  existence  and  public 
institutions,  has  the  inherent  right  to  require  of  each  of  its 
citizens,  according  to  his  possessions,  his  just  proportion  of 
the  revenue  required  and  prescribed  for  such  purposes ;  and, 
therefore,  a  tax  is  provided  which  must  operate  uniformly 
upon  all  classes,  and  especially  upon  all  individuals,  exactly 
in  proportion  to  that  part  of  the  aggregate  wealth  of  the 
state  which  each  individual  possesses.  Any  other  mode  of 
producing  revenue  would,  of  course,  be  inequitable,  and,  as 
is  declared  by  the  constitutions,  unlawful.  Mr.  Kirtland,  or 
any  other  citizen,  because  he  happens,  or  has  been  cunning 
enough,  to  own  money,  instead  of  lands  or  goods,  does  not, 
therefore,  possess  less  of  the  aggregate  wealth  of  the  state 
than  if  his  money  was  invested  in  lands  or  other  more  tan- 
gible species  of  property.  Can  he,  therefore,  be  relieved 
from  his  share  of  the  burden  which  the  state  is  entitled  to 
impose  upon  all  her  citizens  in  proportion  to  their  individual 
possessions  ? 

No  one  can  deny  that  the  state  has  a  right  to  tax  the 
citizen's  property,  or,  more  strictly  speaking,  to  tax  the  ^«rf- 
sen  upon  his  property.     Will  it  be  denied  that  money  is 
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property?  It  is  not  even  attempted,  in  the  argument  of 
this  case  of  Kirtland's,  where  its  well-supported  denial  would 
have  been  so  conclusive  of  the  question  actually  involved. 
We  may  therefore  conclude,  without  going  further,  that,  if 
it  could  have  been  denied  in  this  case  it  would  have  been. 
If,  therefore,  the  state  had  the  right  to  tax  Mr.  Kirtland's 
property,  it  had  the  right  to  tax  his  money ;  for  money  is 
property.  Because  Mr.  Kirtland  had,  for  a  consideration^ 
parted  with  the  possession  of  his  property  temporarily,  was 
it  any  thq,  less  property?  If  it  hfid  been  a  horse  or  a 
steamboat,  would  it  have  been  any  the  less  his  property, 
subject  to  taxation  somewhere^  because  the  borrower  lived, 
and  used  the  borrowed  property,  in  another  state?  The 
bonds  and  deeds  of  trust  which  the  borrower  gave  as 
security,  and  which  Mr.  Kirtland — properly  enough,  per- 
haps— claims  are  not  property,  and  hence  not  taxable, 
were  given  as  hostages  to  secure  to  the. lender  the  return  of 
the  thing  borrowed — ^as  if  a  man  should  deposit  his  watch 
with  a  stable-keeper  to  secure  the  return  of  a  borrowed 
horse.  It  is  true  that  the  deeds  and  bonds  and  mortgages 
used  as  the  evidence  of  security  for  borrowed  money  do 
not  stipulate  for  the  return  of  the  specific  coins  or  bank- 
bills  which  are  loaned,  because  money  is  a  property  of  such 
a  character  that  any  one  coin,  if  of  lawful  weight  and  purity^ 
is  of  equal  value  with  another  of  the  same  class ;  any  one 
bank-note  or  bill  of  exchange,  if  stamped  with  the  qualities 
of  genuineness  and  credit  which  give  it  value,  is  of  equal 
value  with  another  possessing  the  same  general  and  requisite 
characteristics.  Men  sometimes  swap  horses  "  even,"  or 
mayhap  an  ox  for  a  cow  "  even,"  but  such  instances  do  not 
clothe  the  subjects  of  the  trade  with  this  attribute  of  money, 
because  that  which  gives  force  and  life  to  the  attribute— cus- 
tom— is  wanting. 

The  ancients  were  accustomed  to  use  sheep,  cattle,  meas- 
ures of  grain,  bits  of  iron  and  brass,  and  the  Indians,  beads 
and  belts  of  ''  wampum,"  as  a  circulating  medium,  just  as  we 
now  use  gold  and  silver,  bank-notes,  and  bills  of  exchange. 
Would  Mr.  Kirtland's  case  have  been  different  if  our  cur- 
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rency  had  consisted  of  calves?  Suppose,  in  that  case,  Mr. 
Kirtland  had  loaned  his  Chicago  friend  i,ooo  calves  instead 
of  $18,000,  would  he  not  have  been  quite  as  liable  to  pay 
taxes  on  his  calves  as  on  his  other  "  flocks  and  herds  "  for 
which  he  had  no  borrower?  Would  his  calves  be  exempt 
from  all  taxation  because  he  had  loaned  them  ?  If  not,  why 
should  his  money  be  exempt?  Would  his  calves  be  exempt 
from  all  taxation  because  the  borrower,  happening  to  reside 
in  Illinois,  took  them  there?  Mr.  Kirtland,  according  to  the 
statement  of  his  case,  does  not  seek  immunity  from  taxation 
in  Connecticut  because  he  is,  or  has  been,  or  is  likely  to  be, 
subjected  to  the  payment  of  a  tax  on  his  money  in  Illinois. 
He  seeks  immunity  from  all  taxation  because,  instead  of 
possessing  taxable  property,  as  the  Connecticut  authorities 
supposed,  he  has  ''prestidigitated  "  his  means  into  a  sort  of 
nondescript  property  which  is  not  property  at  all,  and,  there- 
fore, not  taxable.  He  does  not  claim  that  the  Illinois 
authorities  have  actually  taxed  his  money,  or  even  attempted 
to  do  so.  How  should  they  know  that  he  has  any  property 
there  ?  His  fleed  of  trust  is  on  record,  it  is  true,  but  where 
is  he  ?  How  can  they  proceed  to  collect  the  tax,  except  by 
foreign  attachment,  and  garnishment  of  his  debtor,  and  does 
any  state  law  provide  such  proceedings  for  such  a  purpose  ? 
And,  indeed,  would  not  Mr.  Kirtland's  first  and  chief  defence 
to  such  a  proceeding  be  that,  being  a  citizen  and  resident 
of  Connecticut,  to  which  commonwealth  he  owed  allegiance 
.and  support,  the  Connecticut  authorities  alone,  if  any,  had 
the  right  to  levy  and  collect  taxes  from  him  on  everything 
he  owned,  not  exempt  by  law,  except  real  estate  situated  in 
other  states  ?  It  cannot  but  appear  that,  if  he  owed  taxes 
on  his  money  to  any  one,  he  owed  them  to  the  state  of  Con- 
necticut. 

We  have  said  that  the  deed  of  trust  given  to  secure  Kirt- 
land was  to  secure  the  return  of  the  money  loaned.  In 
theory,  it  was  to  secure  the  return  of  the  specific  articles 
loaned.  If  it  was  not  so  in  fact,  it  was  because  the  currency, 
the  gold,  or  silver,  or  bills  of  exchange  which  were  actually 
sent  by  Mr.  Kirtland  from  Connecticut  to  Chicago,  could 
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have  been  replaced  by  others  of  equal  value,  such  as  by- 
custom  were  ordinarily  substituted  for  sums  so  transferred. 
His  property  in  them  was  not  changed ;  his  ownership,  by 
express  stipulation  in  his  bonds  and  deeds  of  trust,  did  not 
change,  but  was  to  remain  the  same  as  if  he  still  held  the 
money  within  his  own  immediate  corporal  possession.  It 
was  his  money,  loaned,  just  as  much  as  it  was  his  while  on 
deposit  in  bank,  or  otherwise  within  his  immediate  control 
The  borrower  did  not  receive  from  him  the  ownership,  but 
the  use  of  it  for  a  g^iven  period.  He  did  not  pay,  or  agree 
to  pay,  Mr.  Kirtland  for  the  money  itself,  but  for  its  use.  It 
was  a  bargain  by  which  both  parties  were  benefited.  Now,  if 
Mr.  Kirtland  did  not  part  with  the  ownership  of  his  money 
when  he  received  the  bonds  and  deeds  of  trust  which  repre- 
sented and  evidenced,  not  the  money  itself,  but  the  transac- 
tion,  how  can  it  be  claimed  that  there  was  nothing  for  the 
Woodbury  authorities  to  tax  but  those  papers,  and  that  they, 
not  being  property,  cannot  be  taxed  ? 

Some  stress  is  laid  upon  the  fact  that,  when  the  payment 
of  the  first  loan  became  due,  Mr.  Kirtland's  agent  in  Chi- 
cago received,  pending  the  legal  proceedings  described,  from 
the  borrower,  the  money  Mr.  Kirtland  had  loaned  him.  This 
being  so,  what  became  of  Mr.  Kirtland's  alleged  "  title  "  to 
the  Chicago  land,  which  it  is  claimed  the  Woodbury  authori- 
ties were  trying  to  catch  and  tax,  and  which  it  required  so 
labored  an  argument  to  prove  could  not  be  taxed  ?  And 
Mr.  Kirtland's  agent,  instead  of  perpetrating  the  awkward 
blunder  of  transmitting  the  returned  loan  to  Woodbcn* 
where,  perhaps,  those  terrible  tax  fellows  might  have  tried 
to  catch  it  and  tax  it,  as  they  had  the  now  worthless  trusi 
deeds  and  other  papers,  wisely  "  reinvested  "  it,  by  means  ol 
a  similar  loan  with  like  security  and  conditions  as  the  first 
This,  however,  made  no  difference  to  the  Woodbury  officials 
for  they  coolly  added  a  small  sum,  say  ^2,000,  to  represcnl 
the  increase  of  the  sum  by  interest,  perhaps,  and  taxed  Mr 
Kirtland,  in  1870,  on  ^20,000. 

There  exists  in  Connecticut,  doubtless,  as  in  most,  if  noi 
all,  the  other  states  of  the  Union,  local  provisions  of  laiK 
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which  require  every  citizen  to  make  an  annual  exhibit  of  his 
taxable  property,  and  prescribe  the  manner  in  which  it  shall 
be  done.     Every  reader  is,  no  doubt,  familiar  with  the  printed 
blanks  customarily  used  by  the  revenue  officers  to  ensure 
this  result,  enumerating  the  different  kinds  of  property  pos- 
sessed by  the  citizen,  the  blank  spaces  representing  the  spe- 
cific amounts  of  each  species,  to  be  filled  out  by  the  tax- 
payer, and,  following  all,  the  oath  averring  that  the  schedule 
thus  filled  out  is  a  true  exhibit  of  his  taxable  property  of 
every  description.     The  question  most  naturally  arises,  with 
reference  to  the  case  we  are  considering,  whether  Mr.  Kirt- 
land  (to  whom  we  mean  not  the  slightest  disrespect,  and 
whose  case  and  experience,  having  become  public  property 
by  the  publication  of  the  article  we  have  been  reviewing,  we 
are  entitled  to  use  in  illustration),  if  he  was  called  upon  to 
fill  out  and  swear  to  such  a  schedule,  undertook  to  decide 
for  himself  a  question  which  it  would  seem  is  yet  to  be 
passed  upon  by  the  highest  judicial  tribunal  of  the  country, 
viz. :  Whether  or  not  his  money  was  property  subject  to  tax- 
ation, and,  having  decided  it  in  the  negative,  filed  his  sched- 
ule without  including  in  it  the  Chicago  loan.     He  must  have 
done   so,  as   the  facts   show  that  the  Woodbury  officials 
operated  upon  an  estimate  made  by  themselves  in  accord- 
ance with  the  statute.     This  question,  most  naturally,  again 
suggests  a  far  more  important  one,  viz. :  How  many  of  the 
capitalists  of  the  country,  great  and  small,  have  adopted  the 
same  course,  and  what  is  the  aggregate  amount  of  the  right- 
eous taxes  they  have  thus  been  enabled  to  evade  from  year 
to  year,  simply  because  their  property  consisted  of  money 
loaned  out  at  interest,  instead  of  partaking  of  such  character 
as  that  it  could  not  easily  be  concealed  from  the  eye  of  the 
law  ?    If  even  only  those  whose  money  is  loaned  in  a  different 
state  from  that  in  which  they  live  have  been  thus  careful  to 
exempt  it  from  just  taxation,  what  must  be  the  aggregate 
consequences  resulting  to  the  revenue  of  the  states  in  which 
they  have  the  honor  to  reside  ? 

It  is  well  known  that  nearly  all  of  the  new  Chicago  has 
been  magnificently  rebuilt  upon  capital  borrowed  from  the 
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eastern  cities.  Does  none  of  this  enormous  value  contribute 
to  the  just  and  proper  burdens  of  the  states  from  whence  it 
came  ?  If  not,  then  Mr.  Kirtland  has  "  builded  better  than 
he  knew/'  and  unconsciously  opened  the  door  to  such  inves- 
tigations of  the  internal  polity  of  the  states  as  may  greatly 
help  to  elucidate  the  current  problems  of  "state  debts," 
"  hard  times,"  and  "  financial  depression." 

Chas.  a.  Choate. 

Tallahassee,  Fla. 
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VII.    BOOK  REVIEWS. 

A  Digest  of  the  Criminal  Law  (Crimes  and  Punishments). 

By  Sir  James  Fitz-james  Stephen,  K.  C.  S.  I.,  Q.  C.     St. 

Louis:   Soule,  Thomas  &  Wentworth.     1877. 

This  strikes  us  as  a  remarkable  book,  and  its  publication  as  an 
event  in  law-book  making.  The  labor  bestowed  upon  it  is  evi- 
dently in  inverse  ratio  to  its  size.  Its  highly  accomplished  author 
has  spent  years  of  skilful,  painstaking,  and  conscientious  work  in 
its  preparation.  This  is  apparent  upon  every  page  of  the  book. 
Power  of  correct  statement  and  consecutive  thought,  clearness  of 
analysis,  felicity  and  strength  of  generalization,  are  characteristics 
of  the  author  displayed  in  this  work. 

In  size  the  book  is  not  large.  It  is  a  neat,  handy  volume  of 
400  pages,  printed  on  firm,  white  paper,  in  clear,  new  type.  In  its 
mechanical  execution  it  is  a  beautiful  specimen  of  neat  and  tasty 
book-making.  It  is  published  here  in  the  city  of  St.  Louis  by  the 
enterprising  law-book  and  publishing  house  of  Soule,  Thomas 
&  Wentworth,  simultaneously  with  its  publication  in  London  by 
Macmillan  &  Co.  This  is  the  result  of  an  equitable  financial 
arrangement  with  the  author  and  London  publishers,  as  honorable 
to  the  publishers  here  as  it  is  unprecedented  in  the  law-book  line. 
All  affect  to  believe  in  the  justice  and  expediency  of  international 
copyright.  But  the  acts  of  law-book  publishers  in  this  country, 
and  in  England  too,  we  suppose,  proclaim  a  different  doctrine.  It 
is  to  be  hoped  that  our  St.  Louis  publishers  may  succeed  in  their 
venture.  And  they  surely  will,  if  the  demand  for  the  book  shall 
be  in  any  way  proportionate  to  its  merits. 

The  work  is  meant  to  be  a  complete  statement  of  the  whole  of 
the  working  criminal  law  of  England  (as  distinguished  from  the 
law  of  criminal  procedure)  which  is  dealt  with  in  the  text-books 
in  common  use,  such  as  Russell  on  Crimes,  Roscoe's  Criminal  Evi- 
dence, Archbold's  Criminal  Pleadings,  and  the  like,  and  with 
some  others  which  for  various  reasons  they  omit.  The  author 
says  that  ''any  offence  not  mentioned  in  these  works  would  be 
rather  a  historical  curiosity  than  a  matter  of  practical  importance. 
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I  fear,  indeed,  it  will  be  found  that  the  contents  of  my  book  err 
rather  on  the  side  of  excess  than  on  the  side  of  defect.  They 
include  a  great  number  of  offences  which  have,  on  various  grounds, 
become  obsolete,  and  which  ought  to  be  repealed." 

The  American  lawyer  or  reader  may  say :  Acknowledging  all  this, 
and  that  the  book  may  be  invaluable  to  the  English  lawyer  or 
reader,  as  it  undoubtedly  is,  yet  how  can  it  be  of  practical  value 
to  us  ?  Is  it  not  a  statement  of  the  English  criminal  law  as  it 
exists  in  their  statutes  and  decisions?  True;  but  it  must  be 
remembered  that  we  derived  our  criminal,  as  well  as  civil,  law  from 
England,  and  that  those  statutes  and  decisions  form  the  basis  of 
our  criminal  law  to-day.  In  the  main,  English  criminal  statutes 
are  declaratory  of  the  common  law,  and  are  the  same  as  our  own. 
They  agree  in  spirit  and  substance,  so  far  as  our  altered  conditions 
will  admit.  Where  they  have  improved  by  statute  upon  the  com- 
mon law,  we  have  usually  found  it  expedient  to  do  the  same,  and 
have  followed  in  their  footsteps.  Where  we  have  made  a  step  of 
improvement  in  advance  of  them,  they  have  been  quick  to  follow 
us;  and  to-day  the  criminal  statutes  and  the  decisions  of  their 
courts  and  the  criminal  statutes  and  the  decisions  of  our  courts 
are,  in  the  main,  harmonious.  We  daily  cite  their  text*books  and 
decisions  in  our  courts  to  illustrate,  and  assist  us  in  administering 
and  understanding,  our  criminal  law ;  and,  as  this  digest  states  and 
illustrates  the  criminal  law,  so  will  it  illustrate  and  assist  us  in  sys- 
tematizing and  more  clearly  comprehending  our  own. 

It  is  a  practical  book.  If  Russell  on  Crimes,  with  its  3y7oo- 
pages,  Archbold's  Criminal  Pleadings,  with  its  1,012  pages,  and 
Roscoe's  Criminal  Evidence,  with  1,002  pages,  all  closely  printed, 
and  all  stuffed  with  English  statutes  and  decisions,  are  practical 
books — and  that  they  are,  is  acknowledged  in  all  the  courts  of  this 
country — then  is  this  emphatically  a  practical  book,  for  all  that 
is  contained  of  criminal  law  in  those  works  is  condensed  and 
illustrated  in  this.  Every  important  principle  found  in  either  of 
them  is  clearly  stated  in  this.  The  author  clearly  recognizes  the 
fact  that  the  law  does  not  consist  of  particular  cases,  but  of  gen- 
eral principles,  which  are  illustrated  and  explained  by  those  cases. 
There  may  be  hundreds  of  cases  that  have  been  decided  upon  a 
principle  which  every  case  in  some  way  recognized.  It  would 
take  many  pages  merely  to  give  a  syllabus  of  the  cases,  while  the 
principle  around  which  they  all  cluster,  and  which  they  illustrate, 
may  be  clearly  stated  in  a  few  lines.     And  the  comparative  brevity 
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of  this  work^  the  author  tells  us,  has  been  obtained  by  the  double- 
process  of  extracting  principles  from  cases,  the  facts  being  stated 
in  the  form  of  illustrations  of  the  principles,  and  condensing  the 
statutes.  This  process  of  extracting  principles  from  numerous- 
cases  is  no  easy  task,  and  could  only  be  done,  as  it  has  been  done 
in  this  work,  by  the  best  trained  professional  skill,  joined  with 
high  and  rare  qualities  of  mind. 

The  extraction  of  principles  from  decided  cases  forms  only  one 
branch  of  the  process  of  making  such  a  digest  of  the  law  as  this. 
It  is  necessary,  in  addition,  to  perform  a  similar  operation  upon  the 
statutes.    The  author  claims  that  about  one-half  of  the  criminal 
law  of  England  is  contained  in  different  statutory  enactments..- 
The  same  may  be  said  generally  of  the  criminal  law  of  every  state 
in  the  Union.    Every  state  has  its  code  or  body  of  criminal  law. 
As  a  whole,  these  enactments  of  the  different  states  are  alike,  dif- 
fering only  in  some  of  their  details.     But  all  these  statutes  are  to 
be  interpreted  and  administered  in  connection  with  the  other  part 
of  the  criminal  law  which  exists  in  the  unwritten  or  common  law^ 
The  manner  in  which  the  digest  of  the  statutes  has  been  executed 
in  this  work  is  worthy  of  all  praise.    The  author  has  made  what,  in 
them,  is  complicated  and  confused,  plain  and  simple,  and  easily 
understood.     He  has  brought  order  out   of  confusion,  and  light 
out  of  darkness.     We  will  let  him  describe  in  his  own  way  some 
of  his  difficulties,  and  how  he  dealt  with  them.     And  it  is  well  to 
remember  that  what  he  says  about  the  absurd  manner  in  which 
English  statutes  are  drawn  will  apply  with  equal    force   to  the 
statutes  of  our  own  states: 

**  The  style  of  the  acts  is  no  less  unfavorable  to  those  who  might 
wish  to  derive  information  from  them  than  their  length  and  arrange- 
ment. Acts  of  parliament  upon  the  model  of  deeds,  and  both  deeds 
and  statutes  were  originally  drawn  up  under  the  impression  that  it 
was  necessary  that  the  whole  should  form  one  sentence.  *  •  *^ 
The  effect  of  this  rule  of  style  has  been  to  cause  the  sections  of  an 
act  of  parliament  to  consist  of  single  sentences  of  enormous 
length,  drawn  up,  not  with  a  view  of  communicating  information 
easily  to  the  reader,  but  to  preventing  persons  bent  on  doing  so 
from  wilfully  misunderstanding  them.  The  consequence  is  that 
sections  of  acts  of  parliament  frequently  form  sentences  of  thirty,, 
forty,  or  fifty  lines  in  length. 
**  The  length  of  these  sentences  is  only  one  of  the  objections  to- 
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them.  They  are  as  ill-arranged  as  they  are  lengthy.  *  *  *  The 
definition  of  the  offence  is  interposed  between  the  nominative  case, 
'whoever/  which  stands  at  the  beginning  of  the  section,  and  the 
verb,  'shall  be  guilty  of  felony,  and  shall  be  liable,  etc'  As  the 
-definition  generally  contains  qualifications  of  various  kinds,  and 
in  many  cases  long  lists  of  words  almost,  if  not  entirely,  synony- 
mous, the  result  is  that,  when  the  reader  has  arrived  at  about  the 
middle  of  the  sentence,  he  has  forgotten  the  beginning  of  it,  and 
finds  himself  involved  in  a  multitude  of  words  the  grammatical 
connection  of  which  with  each  other  is  often  obscure  and  doubt- 
ful, even  on  the  most  careful  and  patient  examination.  Of  course 
an  act  of  parliament  is  made  to  be  studied,  and  not  to  be  skimmed 
like  a  newspaper  or  novel,  and  a  student  will  see  that  many  things 
which  look  like  mere  verbiage  are  really  essential  to  the  subject ; 
but  precision  and  explicit  statement  are  so  far  from  being  irrecon- 
cilable with  liveliness  and  perspicuity  of  style,  that  they  may  ren- 
der those  qualities  doubly  important.  If  you  have  to  state  a  mass 
of  uninteresting  details,  and  if  you  wish  to  make  them  as  little 
repulsive  as  possible,  the  least  you  can  do  is  to  put  the  nominative 
case  near  the  verb,  to  put  the  rule  first,  and  the  exceptions  after- 
wards, and  to  avoid  saying  the  same  thing  over  more  than  once 
when  there  is  no  necessity  for  doing  so.  The  subject  may  be  dull, 
but  the  style  may  be  lively.  Each  word  may  add  to  the  sense  and 
be  put  in  the  right  place,  whether  the  subject  in  hand  is  Paradise 
Lost  or  the  Statute  of  Frauds.  *  *  *  In  this  digest  I  have 
attempted  to  give  what  I  may  call  a  literary  form  to  the  acts  of 
parliament  which  contain  the  criminal  law,  and  especially  to  the 
consolidation  acts.  I  have  tried  to  give  the  precise  effect  of  each 
enactment  in  the  form  which  the  author  of  an  original  work  would 
give  to  his  matter,  having  regard  to  the  convenience  of  his  reader. 
I  offer  the  digest,  in  short,  as  a  literal  translation  of  the  acts  into 
the  language  of  common  life.'' 

This  undertaking  has  been  eminently  successful.  The  result  has 
been  to  give  the  point  of  the  sentence  at  once,  and  often  to  save  as 
many  as  nineteen  or  twenty  repetitions  of  long  and  wearisome 
forms.  But  any  one  to  fully  see  and  feel  the  effect  of  this  arrange- 
ment must  turn  to  the  book  itself.  He  will  there  find  exemplified 
on  every  page  the  wonderful  success  and  skill  displayed  in  abridg- 
ing without  weakening  or  excluding  anything  necessary  to  a  com- 
plete and  exact  statement  of  the  subject  treated.  By  going  through 
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the  criminal  statutes  of  England  in  the  way  indicated  by  the 
author,  he  has  succeeded  in  giving  so  much  of  them  as  relates  to 
the  definition  of  crimes  in  much  less  than  one-half  the  space  which 
they  occupy  in  the  statute  book,  and  in  a  form  which  contains 
nothing  repulsive  to  the  reader ;  and,  at  the  same  time,  by  inter- 
weaving the  common  law  with  the  statute  law,  and  bringing  the 
two  into  their  proper  relation,  he  has  made  the  general  nature  of 
the  system,  and  the  plan  upon  which  it  is  arranged,  intelligible  to 
any  person  of  ordinary  understanding  and  perseverance  who  cares 
to  study  the  subject. 

But,  while  the  book  is  a  practical  one,  and  may  be  usefully  con- 
sulted by  any  lawyer,  having  a  criminal  practice,  continually,  yet 
in  our  opinion  its  highest  merit  consists  in  its  being  a  magazine  of 
suggestion  and  example.     The  criminal  law  of  most  of  our  states 
has  all  the  substantial  merits  that  can  be  claimed  for  any  body 
of  jurisprudence,  except  system  and  arrangement.     With  this  book 
as  an  example,  we  believe  that  the  criminal  law  of  this  or  any 
other  state  may  be  reduced  to  a  short  and  systematic  form.    With 
the  method  suggested  by  this  book,  any  lawyer  may  take  any  stat- 
ute, however  complicated  and  confused,  and  reduce  it  to  a  simple  - 
form  that  may  be  easily  understood  by  the  plainest  juror.     This 
book  will  be  of  the  greatest  importance  to  the  law-maker.     It  is 
the  best  practical  advance  to  a  satisfactory  penal  code  we  have 
ever  seen.     The  criminal  law  of  this  country  and  England  is  ripe 
for  codification,  and  the  author  confesses  in  preparing  this  digest 
he  has  intended  it  to  serve  as  the  first  step  towards  the  enactment 
of  a  penal  code.     Any  one  who  will  read  his  admirable  preface 
to  this  work  cannot  but  acknowledge  that  his  views  concerning 
such  an  undertaking  are  prudent,  practicable,  and  wise.     They  are 
well  worthy  the  careful  consideration   of  the  best  minds  of  the 
profession. 

We  cannot  refer  here  at  any  length  to  particular  parts  of  the 
work,  and  point  out  theexellence  of  their  execution,  but  would  like 
to  call  attention  to  Chapter  XIV,  which  treats  of  '*  misleading 
jtistice,  perjury,  false  swearing,  subornation  j"  also.  Part  V, 
which  treats  of  offences  against  the  person.  This  part  of  the  work, 
together  with  the  note  in  the  appendix  upon  it,  is  alone  worth  the 
price  of  the  book,  several  times  over,  to  any  criminal  lawyer.  Also, 
Part  VI  is  of  especial  interest  to  the  profession.  But  where  all  is  so 
good  it  is  useless  to  refer  to  particular  parts.  It  is  a  book  con- 
taining much  in  little  space.     It  is  a  practical  book,  also,  full  of 
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suggcstioD,  invaluable  as  an  example  or  model  to  use  in  systematii 
tag  the  criminal  law  of  any  state.    It  is  the  matured  product  of 
well  trained,  large,  practical,  and  rare  mind,  and  it  is  to  be  hope 
that  it  will  meet  with  the  success  that  it  deserves. 

J.G.L 

Proffatt  on  Notaries.  A  Treatise  on  the  Law  relating  to  tli 
Office  and  Duties  of  Notaries  Public  throughout  the  United  States 
with  Forms.  By  John  Proffatt,  LL.  B.  San  Francisco :  Sunuie 
Whitney  &  Co.  New  York:  Hurd  &  Houghton.  Cambridge 
The  Riverside  Press.     1877. 

Mr.  Proffatt's  monograph  disposes,  in  165  brief  pages,  of  tb 
subject  of  '<  notaries  public,"  including  therein  chapters  referrioj 
to ''commissioners  of  deeds"  and  ''acknowledgment  of  deeds.' 
'We  are  not  sure  that  we  can  properly  classify  this  book.  It  is  no: 
clear  whether  the  author  intended  to  write  a  legal  treatise,  01 
merely  a  manual  for  notaries  and  commissi<Mieis.  The  latter  ii 
indicated  by  his  150  pages  of  forms  of  acknowledgments,  affidiTits 
><lepositions,  and  legal  instruments.  But  the  preface  intimates  thai 
the  work  is  expected  to  be  useful  to  the  legal  profession  also.  I 
says:  '*  The  chapter  on  Negotiable  Paper  has  received  the  anthor*: 
most  careful  attention,  and  it  has  been  his  aim  to  make  it  complete, 
practical,  and  useful  to  notaries,  to  whom  are  confided  the  responsi 
ble  duties  of  protesting  negotiable  paper.  He  has,  at  the  same 
time,  endeavored  to  extend  its  utility  by  citations  of  cases,  so  thai 
it  may  be  of  use  to  the  practising  lawyer.  *  *  *  The  chaptei 
on  Notarial  Acts  as  Evidence,  the  author  believes,  will  be  found  01 
great  advantage,  not  only  to  notaries,  but  to  the  legal  profession 
It  is  the  first  time  that  the  cases  on  this  subject  have  been  bronght 
together,  classified,  and  digested."  Perhaps  the  author's  intentioo 
was  to  furnish  a  book  of  such  mixed  character  as  to  be  usefdl,  r, 
•  once  and  equally,  to  lawyers  and  to  notaries;  for  he  aims  to  sopph 
to  the  latter  '*  that  information  which  will  enable  them  to  dischaige 
their  duties  safely  to  themselves  and  efficiently  to  the  public"  It 
may  be  doubted  whether  any  attempt  to  produce  a  worit  of  soch 
mixed  aims  and  composite  character  can  be  successful.  Americaa 
notaries,  in  general,  are  not  lawyers,  and  there  can  be  little  ressco 
why  they  should  understand  the  legal  principles  involved  in  the:r 
-official  acts.  *^  Theirs  not  to  reason  why  ;**  the  manual  will  soffice 
for  them,  which,  as  a  general  rule,  instructs  them  simply  what  to 
•do.    The  lawyer,  however,  is  concerned  with  the  reasons  of  the 
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-same  regulations,  the  causes  which  led  to  their  adoption,  and  the 
principles  involved  in  them. 

We  do  not  find  Mr.  ProfTatt's  volume  a  success  in  either  respect. 
It  is  far  from  exhaustive,  thoug)ft  containing  citations  from  nearly 
^  thousand  cases;  and  exhaustive  it  certainly  should  be,  upon  so 
liivilcd  a  subject,  to  satisfy  the  practising  lawyer.  With  much 
matter  that  is  useful  and  valuable,  some  of  which  is  doubtless  col- 
lected now  for  the  first  time,  there  are  many  statements  of  legal 
<loctrine  that  are  incorrect,  or  are  made  so  carelessly  as  to  be 
seriously  misleading.  Thus,  it  is  said  at  page  28  that  the  effect  of 
a  formal  acknowledgment  of  a  deed  is  "to  give  a  right  to  introduce 
the  deed  in  evidence,  as  proof  of  a  conveyance,  and  to  give  con- 
structive notice  to  all  who  subsequently  acquire  the  property,  or 
any  interest  therein,  of  the  prior  sale  or  encumbrance. "  This 
sweeping  statement  takes  no  notice  whatever  of  registration  as  a 
requisite  to,  and  a  means  of,  constructive  notice.  Indeed,  we  find 
the  author  ignoring  the  subject  of  registration  almost  wholly, 
although  in  many  states  the  office  of  acknowledgment  is  principally 
to  prepare  instruments  for  registration. 

Again,  at  page  no,  the  subject  of  protest  is  introduced  with  the 
-statement  that  "a  protest  is  a  solemn  official  process  required  by 
the  law  merchant  to  properly  authenticate  the  fact  of  the  dishonor 
of  negotiable  papery  It  is  obvious  that  a  protest  is  not  process  at 
all,  in  the  technical  legal  sense  of  that  term.  We  italicise  certain 
words  of  the  author's  text  to  show  how  positive  is  the  teaching 
here  that  the  law  merchant  requires  a  protest  as  to  all  kinds  of 
negotiable  paper.  Bat  the  author  has  elsewhere  casually  observed 
that  such  a  requirement  is  made  only  as  to  foreign  bills  of  exchange 
^p.  140),  and  that  protest  is  not  necessary  in  cases  of  notes  and 
inland  bilb,  though  it  may  be  made  in  such  cases  (p.  in) ;  and 
has  called  attention  to  judicial  efforts  tending  to  place  all  foreign 
•notes  on  the  same  footing,  in  this  respect,  as  foreign  bills  (p.  1 1 2). 

Out  of  the  necessity  for  some  international  means  and  mode  of 
notice  of  dishonor  of  foreign  bills  grew  the  rule  above  referred  to, 
requiring  a  protest,  and  also  the  common-law  doctrine  referred  to 
by  Mr.  Proffatt  (pp.  136,  137),  that  the  acts  of  a  notary,  by  the 
iaws  of  nations,  have  credit  everywhere.  But  he  makes  no  especial 
note  of  the  fact  that  this  international  credit  has  reference  to 
foreign  bills  of  exchange ;  though  he  has  elsewhere  observed  that 
the  powers  of  notaries  in  respect  to  negotiable  notes  and  inland 
bills  are  derived  from  statutes,  he  does  not  clearly  point  out  the 
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distinctions  between  the  di/Terent  classes  of  powers  thus  respcctivelf 
derived.  Perhaps  no  question  concerning  notaries  could  be  of 
greater  interest  to  the  lawyer  than  that  of  the  origin  and  intrinsic 
character  of  the  authority  which,  it  is  conceded,  notaries  have,  by 
international  law,  over  protests  of  foreign  bills.  Scarcely  any  other 
public  officer,  by  whatever  name  known,  is  accorded  the  same 
extent  of  foreign  recognition.  The  origin  and  growth  of  this- 
general  official  authority  and  recognition  receive  no  attention  from 
the  author  in  his  brief  remarks  upon  the  "  history  of  the  office,"  or 
elsewhere. 

As  a  manual  for  notaries,  the  work  is  scarcely  perfect  or  reliable. 
So  much  of  the  duty  of  the  modern  notary  is  derived  from,  and 
defined  by,  statutes  in  respect  to  which  the  several  states  are  entirely 
independent  of  each  other,  that  the  notary  must  in  each  state  con- 
sult and  be  guided  by  local  statutes.  These  are,  in  this  book, 
given  severally  and  substantially,  so  far  as  concerns  acknowl- 
edgments and  notarial  seals,  with  some  statutory  provisions  as  to 
days  of  grace,  acceptance,  and  notice.  But,  as  to  presentment  aod 
demand  made 'by  their  clerks,  notaries  are  informed  that  it  is 
allowed  in  some  states  and  disallowed  in  others,  without  a  fall 
statement  as  to  the  rule  on  this  point  in  each  state,  which  alone 
could  furnish  the  necessary  information  to  all  notaries.  As  to 
affidavits,  the  authority  to  take  which  our  author  concedes  to  be 
purely  statutory,  certain  apparently  general  principles  concerning 
form,  venue,  signature,  jurat,  and  seal  are  apparently  deduced  by 
him  from  a  few  scattering  decisions  in  different  states,  each  of 
which  must,  of  course,  be  of  only  local  authority  and  effect.  The 
salutary  rule  that  "diligence"  is  a  question  of  law  for  the  court, 
and  that  a  notary,  in  his  certificate  of  protest,  should  not  allege 
"due  diligence,"  but  state  merely  the  f^cts  as  to  his  acts,  receives 
attention  from  our  author  only  in  the  inferior  position  of  a  foot- 
note. The  synopsis  of  the  statutory  regulations  of  the  several  states 
concerning  acknowledgments  includes .  references  to  the  case  of 
married  women's  property  generally,  but  none  whatever  to  their 
separate  estates,  as  to  which  special  statutory  rules  are  often  inter- 
posed by  the  state  legislatures.  No  reference  is  made,  either  in 
the  text  or  the  forms,  to  the  requirement  of  some  states  that  a  cer- 
tificate of  the  clerk  of  a  court  of  the  county,  to  the  official  qualii*:- 
cations  of  the  notary,  must  be  attached  to  the  latter's  certificate  of 
acknowledgment  before  the  instrument  thus  acknowledged  can  be 
entitled   to  registration.      These  are  patent  defects  in  a  work 
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designed  for  the  guidance  of  ministerial  officers,  such  as  notaries 
and  commissioners.  We  can  scarcely  conceive  that  the  book  will 
be  as  useful  as  Hubbell's  Legal  Directory  to  this  class  of  officials. 
We  fear  the  deficiencies  we  have  noted  indicate  great  haste  to  bring 
oat»  during  the  present  year  and  without  sufficient  preparation,  a 
book  to  follow  Brooke's  English  work  of  last  year,  entitled  ^*  The 
Office  and  Practice  of  a  Notary  of  England." 

We  would  not  have  our  readers  understand,  from  the  recitals 
upon  the  author's  title  page,  above  quoted,  that  they  will  find  in 
this  book  the  typography  of  The  Riverside  Press.  We  regret  to  see 
the  practice  initiated — ^and  trust  it  will  not  be  continued  or  become 
common — of  putting  the  imprint  of  that  celebrated  press  upon  a 
book  presenting  only  Califomian  typography,  though  creditable  in 
itself,  as  it  is  in  this  instance.  P. 

Jurisprudence,  and  its  Relation  to  the  Social  Sciences. 
By  Denis  Caulfield  Heron,  Q.  C,  Member  of  Parliament  forTip- 
perary.  San  Francisco:  Sumner  Whitney  &  Co.  New  York: 
Hurd  &  Houghton.    Cambridge :  The  Riverside  Press.     166  pages. 

This  small  volume  contains  chapters  on  the  social  sciences — 
ethics  in  relation  to  jurisprudence — and  a  historic  review.  These 
consist  in  definitions,  in  which  the  author  seems  to  be  unusually 
happy,  and  general  disquisitions  on  the  reforms  that  have  been 
made  in  the  law,  its  present  condition,  and  probable  future — his 
prophecies  as  to  the  latter  being  of  the  most  hopeful  kind.  He 
thinks  that  our  modern  civilization  only  dates  back  about  two  hun- 
dred years.  Law  reform  is  a  thing  almost  of  the  present  genera- 
tion. The  apostles  of  that  reform  perished  with  contumely  and 
neglect;  but  now  they  number  among  their  disciples  the  whole 
legal  profession  in  England.  All  branches  of  learning  are  giving 
each  other  the  hand,  and  they  are  working  together  in  conscious 
sympathy.  Political  economy  and  ethics  are  laying  up  the  mate- 
rials from  which  a  true  science  of  jurisprudence  will  be  elaborated. 
Men  will  eventually  learn  what  the  law  can  do,  and  the  situations 
in  which  it  must  fail;  it  will  be  no  more  put  upon  impossible 
tasks,  and  the  best  method  of  obtaining  its  highest  results  in  its 
application  to  the  diversified  affairs  of  life  will  be  approximately 
ascertained.  The  law  will  become  simpler,  easier  of  comprehen- 
sion, and  far  more  effectual  as  an  instrument  of  protection,  and  as 
an  element  of  progress,  than  it  has  heretofore  been.  Thus  the 
author  takes  a  pleasing  view  of  the  prospect.     The  evidences 
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from  which  he  draws  his  conclusions  may  not  be  perfectly  con- 
vincing to  every  mind ;  but  he  invites  us  to  occupy  an  elevated 
position,  far  above  the  malaria  that  surrounds  us  at  present; 
whence,  when  the  weather  is  unusually  fine,  we  may  chance  to 
catch  a  glimpse  of  the  promised  land.  The  eyes  that  enjoy  a  near 
'  view  of  its  glories  shall  be  for  some  ages  unborn.  As  for  us,  who 
have  been  in  Egypt,  we  shall  in  no  case  enter  in.  For  a  long 
period  the  wind  will  blow  somewhat  chill  around  the  fatherless 
biped ;  he  will  be  fain  with  his  hands  to  make  himself  clothes  to 
keep  himself  warm ;  to  take  elixirs  to  keep  himself  alive ;  and  he 
will  find  the  law,  whenever  he  has  occasion  to  consult  it,  to  be 
** mightily  mixed.'! 

Mr.  Heron  does  not  counsel  any  sudden  or  heroic  measure  of 
law  reform ;  he  trusts  rather  to  the  slow,  but  sure,  effects  of  a  grad  - 
ual  accumulation  of  knowledge.  He  is  not  an  advocate  of  codifi- 
cation ;  on  that  subject  he  leaves  out  some  of  the  strongest  argu- 
ments, perhaps  as  being  too  trite,  and  includes  some  of  the  weakest — 
such  as  the  crotchet  of  Savigny,  that  there  is  a  necessary  connec- 
tion between  a  code  and  national  decay,  and  that  the  former  por- 
tends the  latter.  Savigny  said  that  Rome  made  a  code,  and  that 
Rome  never  prospered  afterwards:  Mr.  Heron  says  also  that 
France  compiled  a  code,  and  that  France  has  never  flourished 
since.  If  it  is  rather  early  to  number  France  with  the  dead 
nations  of  the  earth,  it  is  somewhat  surprising  to  learn  that  all  her 
misfortunes  have  come  from  the  fact  of  her  having  arranged  her 
laws  in  a  book.  Bat  Prussia  also  has  a  code.  It  is  said  to  be  four 
times  as  big,  and  eight  times  as  clumsy,  as  the  French  code.  Is 
Prussia  also  effete?  Nearly  every  country  in  continental  Europe 
has  done  something  towards  codification.  If  they  are  all  destined 
on  that  account  to  degeneracy,  the  legal  millenium  may  be  even 
further  off  than  the  author  supposes.  Probably  the  true  cause  of 
decline  has  been  misunderstood.  Probably  there  is  something 
unlucky  in  building  a  public  building  in  a  certain  form,  and  calling 
it  a  pantheon.  Rome  never  increased  in  power  after  her  pantheon 
was  erected.  France  has  built  a  pantheon,  substituting  the  dust 
of  Rousseau  and  Voltaire  for  the  deities  of  ancient  mythology ; 
and  now  France  is  declining  likewise.  One  argument  of  this 
kind  is  just  as  good  as  another.  Such  puerile  vagaries  are  beneath  the 
importance  of  the  subject.  Savigny  used  them  because  his  book, 
called  "The  Vocation  of  the  A^e,"  was  addressed  to  the  populace. 
Many  readers,  too,  will  differ  with  Mr.  Heron  in  his  historical 
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•estimates;  very  many  will  not  be  able  to  see  that  the  "so-called 
Dark  Ages  "  have  been  inappropriately  named.  The  great  names 
recited  will  call  forth  but  little  applause.  Many  will  be  ready  to 
-decide  that  Duns  Scotus  was  a  failure,  that  Abelard  was  a  pious 
fraud,  and  that  Albertus  Magnus  was  a  dreary  pedant.  Their  ever- 
lasting dialectics  added  nothing  to  the  sum  of  human  knowledge, 
and  hence  their  voluminous  works  have  been  handed  over  to  the 
worms  and  to  oblivion.  The  intimation  that  the  church,  during 
that  period,  was  actively  promoting  secular  science  is  founded  on  a 
mistake.  The  church  had  its  virtues,  but  they  were  not  the  virtues 
of  the  nineteenth  century.  These  did  not  exist.  The  scholars 
were  as  intolerant  as  the  church.  Whoever  dissented  from  the 
Aristotelian  system  of  reasoning  was  at  once  marked  as  a  man 
towards  whom  no  mercy  was  to  be  shown.  The  author  says  that 
an  acute  and  penetrating  logic,  like  the  sword  of  the  angel  at  the 
^ate  of  paradise,  guarded  the  .sanctuary  of  truth.  The  simile  is 
correct ;  for  the  sword  referred  to  was  used  to  keep  Adam  ouf. 
The  bitterness  with  which  the  learned  hounded  Ramus  until  he 
was  assassinated  differed  in  nothing  from  the  bitterness  which  led 
iBruno  to  the  stake.  Indeed,  there  was  such  a  fearful  amount  of 
ignorance,  blindness,  and  cruelty  in  that  evil  time  on  all  sides 
that,  if  we  are  going  to  forgive  at  all,  we  need  not  be  particular 
where  we  begin.  To  lay  the  faults  of  the  period  at  the  door  of  any 
party  alone  is  an  egregious,  though  common,  error.  Between  the 
violent  school  of  modern  invective,  and  the  apologetic  platitudes 
of  Schlegel's  History  of  Civilization,  there  is  a  wide  and  tenable 
ground. 

Notwithstanding  faults  of  this  kind,  Mr.  Heron's  book  may  be 
Tead  with  profit.  It  contains  a  good  many  valuable  suggestions, 
and  is  usually  quite  up  to  the  level  of  modern  thought.  The  mate- 
rials used  by  him  are  capable  of  indefinite  expansion ;  for  he  deals 
with  a  great  subject,  and  in  a  manner  not  wholly  unworthy.  Occa- 
sionally the  reader  will  find  something  to  indicate  the  nationality 
of  the  writer,  as  when  he  tells  us  that  ''there  is  in  nature  one 
unif&rm  variety.^  *  The  following  extract  exh ibits  a  still  better  speci- 
men of  the  Irish  bull :  "  Mental  philosophy  has  been  divided  into 
two  parts ;  one  treats  of  man  in  his  individual  capacity ;  the  other 
of  man  as  a  member  of  society.  But  these  parts  are  divided  by 
an  uncertain  line^  and  each  encroaches  upon  the  distinct  province 
4>f  the  other." 
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Cases  Argued  and  Adjudged  in  the  Court  of  Appeals  of 
THE  State  of  Texas  during  the  Austin  and  Tyler  Terms, 
1876,  AND  THE  Galveston  Term,  1877.  Reported  by  Jackson 
&  Jackson.  Vol.  I.  St.  Louis :  Soule,  Thomas  &  Wentwoith* 
1877. 

This  volume  of  the  reports  contains  789  pages,  and  is  composed 
entirely  of  criminal  cases  decided  by  the  Texas  court  of  appeals 
since  May,  1876.  It  is  published  b^  Soule,  Thomas  &  Wentworth, 
of  St.  Louis,  and  is  a  credit  to  their  enterprise  and  good  taste. 
The  material  used  is  first  class.  It  is  well  printed  and  well  bound,, 
and  presents  a  handsome  appearance.  It  will  compare  favorably 
with  the  best  published  reports  of  this  country,  while  it  is  £ar 
superior  to  most  of  them. 

The  reporting  appears  to  be  well  done,  although,  in  a  few 
instances,  it  would  have  been  better  not  to  have  copied  at  such 
length  the  briefs  of  counsel.  Reports  are  multiplying  so  fast  that 
all  the  profession  can  well  endure  is  to  buy  the  opinions  of  the 
judges.  At  the  same  time,  it  must  be  admitted  that  some  of  the 
briefs  contained  in  this  volume  are  very  ingenious  and  creditable 
to  the  Texas  bar. 

The  court  of  appeals  of  Texas  owes  its  origin  to  the  new  con- 
stitution of  Texas,  adopted  by  the  people  in  February,  1876.  The 
court  was  organized  in  May,  1876,  and  has  evidently  had  all  it 
could  do  ever  since.  And  the  mere  fact  that  this  volume  of  cases 
is  the  result  of  one  year's  work  of  the  court  on  the  criminal  side  of 
their  docket  alone  leads  us  to  suppose  that  many  cases  had  accu- 
mulated in  the  supreme  court  of  the  state  awaiting  decision  at 
the  time  of  the  organization  of  this  court. 

The  judges  of  the  court  seem  to  be  men  of  learning  and  ability,  as 
gathered  from  their  decisions  in  this  volume.  They  express  them- 
selves with  force  and  clearness,  and  appear  to  be  masters  of  crim- 
inal law  as  administered  in  this  country  and  in  England.  We  see 
nothing  crude  or  ill-digested  in  the^book.  Some  of  the  opinions 
strike  us  as  very  able. 

One  thing  in  particular  has  attracted  our  notice,  and  that  is  the 
firm,  judicial  manner  with  which  this  court  arrays  itself  against  all 
looseness,  carelessness,  and  irregularity  in  the  trial  of  persons 
accused  of  high  crimes.  And  they  have  had  a  great  deal  of  that 
kind  of  practice  to  suppress  in  that  state.    Any  one  looking  through 
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this  volume  will  be  struck  by  the  great  number  of  cases  "  reversed 
and  remanded"  on  account  of  errors  committed  by  the  trial  courts. 

Especially  is  this  so  in  the  more  important  cases  of  murder  and 
kindred  crimes.  There  is  entirely  too  much  of  this  kind  of  error  in 
the  trial  courts  of  our  western  and  southern  states.  By  it  justice 
is  delayed,  and  the  people  come  to  think  that  the  law  is  but  a 
tissue  of  tricks ;  and  that,  if  a  criminal  will  only  employ  a  lawyer 
that  knows  the  most  of  them,  he  will  get  off  in  the  end.  Certainty 
•of  punishment  for  the  crime  committed,  more  than  the  severity  of 
it,  is  the  best  guarantee  of  the  peace  and  security  of  society.  And, 
if  this  certainty  is  not  felt,  the  judges  who  try  criminals  are  more 
responsible  for  it  than  any  other  class  of  persons.  Their  careless- 
ness is  the  rogue's  immunity.  The  criminal  law  is  too  well  settled 
to  allow  of  excuse  for  so  many  errors  committed  by  courts  upon 
the  trial  of  offenders.  But,  if  errors  are  committed,  there  is  no 
-way  but  to  correct  them  fearlessly,  no  matter  what  the  consequences 
may  be,  and  this  the  court  of  appeals  of  Texas  has  done. 

This  volume  will  commend  itself  to  the  favor  of  the  profession 
throughout  the  country  as  much  as  any  other  volume  of  reports 
emanating  from  any  court  of  the  state  of  Texas.  To  the  Texas 
lawyer  it  will,  of  course,  be  indispensable.  As  is  well  said  in  the 
preface  to  the  volume,  "  not  merely  to  the  practising  lawyer,  but 
also,  and  more  especially,  to  all  judges,  prosecuting  attorneys, 
district  and  county  clerks,  justices  of  the  peace,  and,  in  short,  to 
all  functionaries  in  any  degree  charged  with  the  administration  of 
^criminal  law  of  the  state,  the  reports  of  the  court  of  appeals 
are,  or  should  be,  a  necessity.'' 

We  will  call  attention  to  but  a  very  few  of  the  cases  contained  in 
this  volume.  They  range  over  almost  every  department  of  the 
-criminal  law.  We  notice  in  the  case  of  The  State  v.  Dill  et  al.y  page 
.^78,  it  is  decided  that  an  accomplice  must  be  corroborated,  not 
merely  as  to  the  corpus  delicti^  but  also  as  to  the  complicity  of  the 
■accused.  In  other  words,  that  no  alleged  criminal  can  be  con- 
victed in  the  state  of  Texas  upon  the  uncorroborated  testimony  of 
an  accomplice.  This  is  not  the  law  in  almost  all  the  states.  The 
point  was  ably  discussed,  and  acquired  great  prominence,  in  the 
^*  whiskey  conspiracy  cases  "  tried  in  the  United  States  courts  here 
in  St.  Louis.  The  law  would  seem  to  be  pretty  well  settled  that, 
while  it  may  be  unsafe  under  most  circumstances  for  the  jury  to 
-convict  the  prisoner  on  the  sole  testimony  of  an  accomplice,  unsup- 
ported by  other  evidence,  yet  there  is  no  rule  of  absolute  law  on 
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the  point ;  and,  if  the  jury  believe  the  accomplice,  and  find  » 
verdict  on  his  sole  testimony,  such  verdict  is  not  erroneous  or  bad 
in  point  of  law.  As  a  matter  of  sound  practice,  however,  a& 
observed  by  Mr.  Bishop,  the  judges  usually  deem  it  incumbent  on 
themselves  to  caution  the  jury  of  the  danger  of  finding  a  verdict 
on  such  testimony  unless  in  some  way  supported,  either  by  direct 
evidence  from  an  uncorrupted  source,  or  by  matter  which  in  some 
other  way  appears  in  the  particular  case.  The  cases  of  Johnson  v. 
The  State,  page  333,  and  Black  v.  The  State,  page  368,  especially 
the  latter,  where  it  is  decided  that,  at  a  second  or  subsequent  trial  of 
a  criminal  charge,  it  is  competent  for  the  prosecution  to  put  in 
evidence  the  testimony  given  at  a  previous  trial  by  a  witness  who 
has  since  died ;  and  such  testimony  may  be  proved  by  a  person 
who  heard  it  given,  and  who  can  qualify  himself  to  state  the  sab- 
stance  of  it.  Such  evidence  is  not  in  contravention  of  the  consti- 
tutional rights  of  the  accused  to  be  confronted  by  the  witness  for 
the  state. 

We  would  like  to  refer  to  many  other  very  interesting  cases 
decided  in  this  volume,  but  must  forbear.  J.  G.  L. 

Minnesota  Reports.  Vol.  22.  Cases  Argued  and  Determined  in 
the  Supreme  Court  of  Minnesota.  May,  1875 — ^^y»  ^^7^* 
George  B.  Young,  Reporter.  St.  Louis:  Soule,  Thomas  & 
Went  worth.     1877. 

The  present  volume  contains  a  good  many  cases  of  general 
interest.  The  following  may  be  named :  In  First  National  Bank 
V.  Rogers  it  is  decided  that  where  a  plaintiff  levies  on  land,  sup* 
posing  it  to  be  the  property  of  the  defendant  in  the  execution,, 
buys  it  in  for  the  amount  of  his  judgment,  upon  which  he  enteis- 
satisfaction,  and  it  turns  out  that  the  land  belongs  to  a  third 
person,  the  plaintiff  may,  by  an  equitable  proceeding,  have  the 
entry  of  satisfaction  set  aside,  and  may  have  a  new  execution,  the 
defendant  not  having  been  injured  by  the  sale,  and  no  rights  of 
third  persons  having  intervened.  In  Jordan  v.  Henry  it  is  held 
that  a  justice  of  the  peace  cannot  issue  a  search  warrant  to  search 
for  his  own  property ;  that  a  warrant  thus  issued  is  void,  and  is 
no  protection  to  the  officer  executing  it.  In  Berkey  v.  Judd  it 
is  held  that,  in  an  action  founded  on  fraud,  constructive  notice 
alone  of  the  facts  constituting  the  fraud,  such  as  the  record  of  a 
deed  in  the  register's  office,  is  not  sufficient  to  set  the  statute  of 
limitations  in  motion. 
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In  Cotton  V.  Mississippi  Boom  Company  the  case  was  this:  The 
defendant  company  had  been  chartered  before  the  adoption  of  the 
present  state  constitution^  with  a  prescribed  duration  ''for  the 
period  of  fifteen  years."  The  present  constitution  prohibits  the 
formation  of  corporations  under  special  act.  After  its  adoption 
the  legislature  amended  the  charter  of  the  defendant  by  striking 
out  the  words  ''for  the  period  of  fifteen  years."  It  also  changed 
the  form  of  proceedings  for  the  condemnation  of  property  under 
the  charter.  The  court  held  that  neither  of  these  amendments 
was  an  infringement  of  the  constitution. 

In  Rogers  v.  McCauley  the  court  held  that  where  a  debtor  had 
fraudulently  caused  laud  to  be  conveyed  to  his  wife,  paying  for  it 
with  his  own  money,  and  had  made  his  home  on  it,  the  convey- 
ance might  be  set  aside,  and  that  the  wife  of  such  debtor  could  not 
claim  a  homestead  on  the  land.  The  court  said :  "  He  could 
claim  no  rights  in  this  lot  as  a  homestead,  for  he  did  not  own  it. 
She,  having  acquired  it  by  gift,  from  her  husband,  made  in  fraud  of 
his  creditors,  took  it  subject  to  their  rights,  and  no  homestead 
right  in  her  would  protect  it  against  those  rights.  The  homestead 
laws  were  not  enacted  as  a  shield  for  any  such  transactions."  This 
holding  is  not  inconsistent  with  the  ruling  in  Cox  v.  Wilder,  2 
Dill.  45,  where  it  was  held  that  a  wife  would  not  lose  her  right  of 
dower,  and,  arguendo,  a  homestead  right,  by  joining  with  her 
husband  in  a  fraudulent  conveyance.  The  law  would  seem  to 
stand  thus :  The  wife  will  not  lose  her  rights  by  joining  in  a  fraudu- 
lent conveyance  which  is  afterwards  set  aside,  but  she  cannot 
acquire  a  right  where  she  has  to  trace  her  title  through  a  fraudulent 
conveyance  to  herself. 

A  very  sensible  ruling  is  made  in  State  v.  Lee,  where  the  court 
say  that  negative  evidence  of  character  is  competent.  For  instance, 
the  testimony  of  a  witness  who  swears  that  he  has  been  acquainted 
with  an  accused  person  for  a  considerable  time,  under  such  circum- 
stances that  he  would  be  more  or  less  likely  to  have  heard  what 
was  said  about  him,  and  has  never  heard  any  remark  about  his 
character;  the  fact  that  one's  character  is  not  talked  about  at  all 
being  excellent  evidence  that  he  gives  no  occasion  for  censure,  or, 
in  other  words,  that  his  character  is  good. 

In  Pence  v.  Arbuckle  the  court  held  that  where  one  has  executed 
a  deed  in  which  the  name  of  the  grantee  is  left  blank,  and  delivers 
it  to  an  agent  with  authority  to  fill  in  the  name  of  a  purchaser  of 
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the  land  named  in  the  deed,  and  the  agent  fills  in  his  own  name, 
the  grantor  will  be  estopped  from  setting  up  these  facts  as  against 
an  innocent  purchaser  who  has  bought  supposing  the  conveyance 
to  have  been  properly  executed.  In  Orr  v.  Box  it  is  held  that  one 
who  absconds  from  the  state  cannot  have  the  benefit  of  laws 
exempting  certain  personal  property  from  sale  under  execution. 
In  Stocking  v.  Hanson  it  was  decided  that  if  a  defendant  is  duly 
served  with  process,  and  afterwards  dies,  and  judgment  is  rendered 
then  against  him,  there  being  no  revival  as  against  bis  personal 
representatives,  the  judgment  is  not  void  when  collaterally  attacked, 
but  only  voidable  when  properly  assailed.  In  Hostetter  v.  Alex- 
ander it  is  held  that  the  privileged  character  of  a  negotiable  note 
does  not  extend  to  a  mortgage  by  which  it  is  secured.  This  is 
directly  the  opposite  of  the  decision  in  Carpenter  v.  Longan,  i6 
Wall.  271.  But  the  Minnesota  court  followed  a  still  older  decision 
of  its  own.  llie  opinions  are  short  and  very  clear.  The  work  of 
the  reporter  is  very  well  done,  and  the  mechanical  execution  of  the 
volume  is  good. 

Reports  of  Cases  in  the  Supreme  Court  for  the  State  of 
Mississippi.  By  Harris  &  Simrall,  Reporters  to  the  Supreme 
Court.  Vol.  LII.  Containing  Cases  decided  at  the  April  and 
October  Terms,  1876.     St.  Louis:    G.  I.  Jones  &  Company. 

•1877- 

Among  the  cases  of  general  interest  reported  in  this  volume 
the  following  may  be  mentioned : 

In  Shackleford  v.  Mississippi  Railroad  Company  it  was  held  that, 
where  a  suit  is  pending  against  a  railroad  company  at  the  time  that 
the  company  consolidates  with  another  railroad  company,  the 
plaintiff  has  a  right  to  prosecute  his  suit  to  the  end  against  the  com- 
pany made  a  defendant,  without  noticing  the  consolidation.  The 
court  say  that  the  act  of  the  legislature,  authorizing  the  consolida- 
tion,  cannot  defeat  or  prejudice  the  right  of  the  plaintiff  in  such 
case,  nor  can  the  defendant,  by  taking  advantage  of  such  an  act,  in 
any  manner  embarrass  his  remedy. 

By  statute,  in  Mississippi,  a  married  woman  engaged  in  trade  or 
business,  as  a  feme  soUf  is  bound  by  her  contracts,  made  in  the 
course  of  such  trade  or  business,  in  the  same  manner  as  if  she  was 
unmarried.  In  Netterville  v.  Barber  the  court  held  that  contracts 
of  this  kind  are  not  to  be  looked  on  with  suspicion ;  that,  if  a  mar- 
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Tied  woman  has  the  power  to  make  contracts,  she,  like  others,  must 
(take  the  risks  of  her  business  transactions;  and  that  the  law  will 
not  intervene  to  relieve  her  from  the  consequences  of  her  mistakes, 
misfortunes,  or  follies. 

In  Folk  V.  Supervisors  it  is  held  that  an  action  will  not  lie  on  a 
t:ounty  warrant,  it  not  being,  of  itself,  evidence  of  a  debt ;  and 
that  the  plaintiff  in  such  case  must  set  out  the  facts  which  author- 
ized the  issue  of  the  warrant. 

In  Franklin  Insurance  Company  v.  Taylor  it  was  held  that  equity 
will  compel  the  issue  and  delivery  of  an  insurance  policy  after  a 
ioss,  and  will  enforce  the  payment  of  it,  where  there  has  been  a 
valid  agreement  for  a  policy  before  the  loss ;  and  this  although  the 
agreement  was  by  parol,  and  the  charter  of  the  company  requires 
all  its  policies  to  be  in  writing. 

In  Home  v.  Green  it  was  decided  that  national  bank-notes  are 
obligations  of  the  national  government,  and  are,  therefore,  exempt 
from  state  taxation.  The  opinion  is  not  given  in  full.  A  synopsis 
says  that  *'  the  national  bank-notes  issued  by  the  National  Bank- 
ing Association,  under  authority  of  Congress,  are  also  obliga- 
tions of  the  national  government ;  the  only  difference  between 
them  and  the  legal-tender  notes  being  that  the  government  is 
primarily  liable  for  the  latter,  and  secondarily  liable  for  the  former, 
upon  the  failure  or  default  of  the  national  bank  issuing  the  notes." 
This  ruling  will  not  meet  with  universal  approval.  In  one  sense 
the  government  may  be  said  to  be  secondarily  liable  for  the  bank 
issues ;  but,  as  the  government  is  always  made  amply  secure  from 
all  loss  by  reason  of  such  issues,  it  can  hardly  be  said  that  the 
government  is  a  sufferer  by  the  failure  of  a  national  bank. 

In  Bowers  v.  Andrews  it  was  held  that  an  error  in  the  descrip- 
tion of  land  in  a  tax  deed  cannot  be  corrected  in  chancery,  the 
tax  proceeding  being  in  invitum.  In  this  case  the  land  was 
described  as  "  lot  and  residence  in  Madison  Station,"  and  it  was 
•sold  for  "  the  taxes  assessed  to  the  reputed  owner  thereof,  Thomas 
McMahon."  The  latter  phrase  was  held  not  to  be  descriptive  of 
the  land  sold,  but  expressive  of  the  reason  for  the  sale.  The 
ambiguity  was,  therefore,  held  to  be  patent,  and  incurable  by 
extrinsic  evidence. 

The  work  of  the  reporters  is  done  with  unusual  care  and  fidelity. 
But,  if  they  desire  to  be  perfect,  it  will  be  well  to  eschew  the  word 
**  issuance,"  which  is  said,  on  good  authority,  not  to  be  of  the 
Queen's  English,  but  of  some  outside  and  questionable  dialect. 
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The  volume  is  handsomely  printed  and  bound,  and  the  decisions- 
will  not  detract  from  the  high  character  acquired  by  the  court  in 
the  days  when  Sharkey  was  judge. 


A  Digest  of  Decisions  in  Criminal  Cases  Contained  in  the 
Reports  of  the  Federal  Courts  and  the  Courts  of  the 
several  States,  from  the  Earliest  Period  to  the  Pres- 
ent Time.  By  Thomas  W.  Waterman,  Counsellor  at. Law. 
New  York:  Baker,  Voorhis  &  Co.  1377, 
Ever  since  this  book  was  published  we  have  had  occasion  to* 
use  it  almost  daily.  In  this  way  we  have  had  occasion  to  test  its 
accuracy  and  usefulness.  And  our  experience  has  given  us  a  very 
favorable  opinion  of  the  book.  We  hav^  found  it  all  it  professes- 
to  be.  It  is  an  honest  work.  To  any  one  who  has  a  general 
knowledge  ofx  the  vast  number  of  criminal  cases  which  have  been 
decided  in  the  "federal  courts  and  the  courts  of  the  several  states, 
from  the  earliest  period  to  the  present  time,*'  it  would  hardly  seem 
possible  that  this  volume  could  contain  tb^ra  all.  Neither  does  it. 
Those  left  out,  however — and  they  are  a  very  great  number — ^are 
those  which,  the  author  claims,  involve  no  principle  of  interest,  or 
are  under  such  state  laws  as  are  constantly  undergoing  modifica- 
tion, or  liable  to  repeal ;  those  have  for  the  most  part  been  omitted. 
Of  this  character  are  cases  in  relation  to  local  practice,  or  police 
regulation.  All  decisions  growing  out  of  the  slave  system,  now 
that  it  has  been  abolished,  have  been  left  out  (as  it  was  thought 
they  could  now  serve  no  useful  purpose),  except  in  a  few  instances 
where  they  determine  points  of  law  important  by  way  of  analogy. 
We  have  had  occasion  to  notice  that  in  the  excluded  cases  are 
some  that,  on  account  of  their  importance,  should  not  have  been, 
left  out.  But  in  a  work  of  this  extent  it  would  be  almost  impossi- 
ble to  embrace  every  case  that  should  be  included,  where  any  are 
by  rule  excluded. 

Leaving  out  all  the  cases  that  come  within  the  author's  rules  of 
exclusion,  still  the  digest  would  not  be  able  to  contain  the  others 
had  not  the  method  been  adopted  of  '*  bringing  together  under 
each  head  all  the  cases  which  support  the  same  proposition,  thus 
avoiding  the  needless  reiteration  of  similar  legal  principles,  and 
the  systematic  and  orderly  arrangement  of  the  whole,  with  appro- 
priate cross-references."  Instead  of  making  twenty  paragraphs  ta 
state  what  is  decided  in  twenty  similar  decisions,  the  author  has 
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made  one,  and  cited  the  twenty  like  cases  under  it.  The  statement 
of  the  points  decided,  of  the  cases  digested,  is  made  in  simple  and 
concise  language,  and  without  repetition. 

The  author  is  a  man  of  much  experience  in  book-making.  What 
is  needed  in  a  digest  of  this  kind  is,  first,  a  knowledge  how  to  do 
the  work  required ;  and,  second,  an  honest  performance  of  the 
work  in  hand.  We  believe  that  these  requirements  have  been  ful- 
filled in  this  book.  After  an  extensive  examination,  and  lengthy 
practical  use  of  it  in  examining  criminal  cases,  we  believe  it  is  the 
best  digest  now  extant  of  the  American  criminal  law.  Indeed, 
there  can  be  no  question  of  this.  It  is  indispensable  to  the  crim- 
inal lawyer.  It  is  well  written  and  well  arranged.  The  index  is 
good,  and  the  typographical  arrangement  of  the  cases  in  separate 
columns  is  of  great  convenience  and  utility. 

All  that  pertains  to  the  mechanical  part  of  the  book  is  well 
done,  and  reflects  credit  upon  the  old  and  well-known  house  that 
publishes  it.  We  say  again  it  is  an  honest  book,  and  worthy  of 
the  faith  and  patronage  of  the  profession  of  the  entire  country. 

J.  G.  L. 

Abridgment  of  Elementary  Law:  Embodying  the  General 
Principles,  Rules,  and  Definitions  of  Law,  together  with  the 
Common  Maxims  and  Rules  of  Equity  Jurisprudence,  as  stated 
in  the  Standard  Commentaries  of  the  leading  English  and 
American  Authors;  embracing  the  Subjects  contained  in  a 
Regular  Law  Course.  Collected  and  arranged  so  as  to  be  more 
easily  acquired  by  Students,  comprehended  by  Justices,  and 
readily  reviewed  by  young  Practitioners.  By  M.  E.  Dunlap, 
Counsellor  at  Law.  Third  Edition.  St.  Louis  :  Soule,  Thomas 
&  Wentworth.    1877. 

However  ** readily  reviewed  by  young  practitioners''  this  book 
may  be,  it  offers  to  others  certain  difficulties.  In  its  form 
and  general  appearance  it  presents  much  the  aspect  of  a  small, 
plain  black  testament  or  hymn-book.  On  the  first  glance  we 
were  uncharitable  enough  to  suspect  that  the  learned  author  had 
gotten  it  up  for  surreptitious  reading  during  the  hours  of  morning 
service,  for  the  use  of  the  few  wicked  youth  who  may  stray  into 
the  ranks  of  the  profession ;  but,  on  a  nearer  view,  we  are  glad  ta 
be  able  to  acquit  him  of  any  charge  of  that  kind.  The  book  is- 
just  what  it  purports  to  be  in  its  elaborate  title.  It  consists  of 
general  definitions  and  rules  of  law,  and  has  no  citation  of  authori- 
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ties.  It  is  a  mere  skeleton  of  the  lavir,  intended  to  help  the  student 
to  see  the  framework  of  legal  science.  As  to  the  utility  of  such 
abridgments,  there  has  long  been  a  difference  of  opinion  which 
cannot  be  reconciled.  The  question  is  one  that  must  be  answered 
by  every  one  according  to  his  taste  or  temperament.  The  fact 
that  this  volume  has  reached  a  third  edition  is  fair  evidence  that  it 
has  found  a  class  of  readers  who  have  deemed  it  to  be  valuable. 
Their  opinion  is  entitled  to  respect.  If  it  renders  the  law  suscep- 
tible of  being  "comprehended  by  justices,"  no  one  will  deny  its 
unusual  and  intrinsic  worth.  At  the  end  of  the  volume  the  author 
appends  various  extracts  from  writers  who  have  essayed  to  teach 
the  young  limb  of  the  law  the  way  in  which  he  should  go.  It  is 
to  be  hoped  that  he  may  take  it  to  heart.  Inspired  by  the  example 
of  these  writers,  the  author  adds  a  homily  of  his  own,  which  con- 
tains a  good  deal  of  pretty  fair  divinity.  The  advice  is  of  the 
best  kind,  and  the  student  incurs  the  risk  of  recalling  it  in  later 
years  with  some  regret. 

Redfield  on  the  Law   of  Wills.    Vol.  III.    Third  Edition. 

Boston  :     Little,  Brown,  and  Company.     1877. 

This  is  the  third  edition  of  the  last  volume  of  Redfield  on 
Wills.  In  the  hands  of  the  author  it  has  been  greatly  improved 
and  enlarged  since  its  first  publication.  Large  additions  have 
been  made,  embracing  a  number  of  new  titles,  which  will  make 
'the  work  not  only  more  acceptable,  but  vastly  more  useful.  It 
now  comprises  a  very  full  consideration  of  the  law  applicable  to 
the  probate  of  wills  and  the  settlement  of  estates,  discussing,  in 
separate  chapters,  the  probate  of  wills,  the  appointment  and  duty 
of  executors  and  administrators,  the  estate  of  executors  and 
administrators,  remedies  by  them,  proceedings  and  remedies 
against  them,  gifts  mortis  causa,  marshalling  the  assets,  rights  of 
the  widow,  allowances  to  executors,  etc.,  and  distribution,  etc., 
guardianship,  and  testamentary  and  other  trustees. 

Its  scope  comprehends  the  entire  proceedings  in  the  probate 
court  touching  the  whole  matter  of  the  settlement  of  estates. 
The  English  and  American  law  on  the  subject  is  discussed  with 
great  clearness,  and  the  principal  cases  fully  collected.  No  book 
•on  the  same  question  contains  so  much  good  law  in  a  condensed 
ibrro,  and  there  can  be  no  doubt  regarding  its  great  value. 

D.  W. 
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Lowell's  Decisions.  Vol.  II.  Judgments  Delivered  in  the  Court 
of  the  United  States  for  the  l)istrict  of  Massachusetts.  By 
John  Lowell,  LL.  D.,  District  Judge.  Boston :  Little,  Brown, 
and  Company.     1877. 

This  volume  contains  judgments  delivered  in  the  district  court 
of  Massachusetts  in  the  years  1871,  1872,  1873,  '874,  1875,  1876,. 
and  1877.  The  cases  principally  relate  to  shipping,  admiralty,  insur- 
ance, and  bankruptcy,  though  there  are  some  interesting  ones  on 
corporations,  equity,  contracts,  and  commercial  paper.  They  are 
reported  by  the  learned  and  accomplished  judge  who  presides  over 
the  Massachusetts  district,  and  the  volume  presents  a  perfect  model 
of  neat  and  scientific  reporting.  There  is  no  stuffing  or  padding 
in  the  book,  and  there  is  nothing  superfluous  about  it.  It  is  evi- 
dent that  the  author  has  not  embarked  in  the  enterprise  of  simply 
making  books  to  sell,  where  quantity  is  the  main  object  sought,  and 
quality  is  an  inferior  consideration.  The  conciseness  of  the  report- 
ing is  admirable.  The  cases  cover  a  period  of  seven  years,  and 
are  selected  with  remarkable  care  and  judgment ;  not  a  single  unim- 
portant one  is  to  be  found  among  them.  The  volume  is  an  impor- 
tant contribution  to  legal  literature,  and,  from  the  high  authority  of 
the  court,  and  the  general  interest  attaching  to  the  nature  of  the? 
cases,  it  will  be  found  of  great  value.  D.  W. 
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VIT.    NOTES. 

Erratum. — By  a  typographical  error  the  article  on  ''Composition  in 
Bankruptcy,"  in  this  number,  is  signed  C.  F.  Bump.  The  author  is  O.  F. 
Bump,  Esq.,  the  well-known  writer  on  Bankruptcy,  Fraudulent  Conveyances, 
etc. 

Removal  of  Causes. — We  have  received  from  A.  H.  Holmes,  Esq.,  of 
New  York,  a  copy  of  the  opinion  of  Judge  Miller,  recently  delivered  at 
Denver,  Colorado,  in  the  case  of  Arapahoe  County  v.  Denver  Pacific  Rail- 
road, which  involved  the  construction  of  the  act  of  Congress  of  March  3, 
1875,  providing  for  the  removal  of  causes  to  the  federal  courts.  The  opinion 
in  full  can  be  found  in  the  current  volume  of  the  Central  Law  Journal  (VoL 
V,  No.  5). 

McKee's  Case.— On  Friday  last  Mr.  Justice  Miller,  of  the  United  States 
Supreme  Court,  holding  the  September  term  of  the  circuit  court  in  this  city, 
rendered  an  interesting  decision.  William  McKee  had  been  tried  and  con- 
victed of  conspiracy  to  defraud  the  United  States  of  the  tax  on  distilled  spirits, 
and  had  received  a  pardon  from  the  President  before  the  expiration  of  his 
sentence.  District  Attorney  Bliss  then  instituted  a  civil  suit  for  the  penalties 
denounced  by  section  3296,  Revised  Statutes,  on  those  who  should  aid  and 
abet  in  the  removal  of  distilled  spirits  on  which  the  tax  had  not  been  paid, 
laying  the  damages  at  over  $3,000,000.  The  defendant  pleaded  res  adjudi-% 
cata — the  prior  conviction  and  judgment — and  the  pardon.  On  demurrer  to 
these  defences  the  court,  after  full  argument,  held  that  the  pleas  were  good, 
that  the  former  conviction  was  a  complete  bar,  and  the  pardon  a  release  from 
all  punishment  consequent  on  that  conviction. 

The  court  did  not  pass  on  the  question  whether  Mr.  McKee  is  still  liable 
to  the  United  States  when  he  is  sued  on  his  common-law  liability  for  the 
-  damages  actually  suffered  by  the  United  States,  by  reason  of  the  conspiracy, 
while  he  was  a  member.  The  case  decided  was  solely  iox penalties  denounced 
in  the  nature  oi punishment s^  and  not  for  reimbursement  of  damages,  and  the 
court  treated  the  action  as  an  attempt  to  inflict  punishment  anew  that  had 
been  once  assessed  and  once  pardoned. 

Composition  in  Bankruptcy.— At  the  same  time  the  learned  judge  gave 
another  opinion  of  far  more  practical  import.  Ticknor  &  Co.  had  made  a 
composition  in  bankruptcy  at  twenty-five  cents  on  the  dollar  to  unsecured 
creditors.  One  Paret  was  scheduled  as  a  fully-secured  creditor,  and  had 
notice  of  the  proceedings.     After  the  compromise  was  consummated,  Paret 


Digitized  by  VjjOOQIC 


NOTES.  617 

realized  on  his  security  by  sale  under  a  deed  of  trust.  The  proceeds  fell 
short  of  the  debt  some  $6,000,  and  he  sued  Ticknor  &  Co.  for  this  deficiency. 
They  pleaded  the  composition,  the  security,  and  notice  of  the  proceedings. 
On  demurrer  to  this  plea  the  court  held  that  Paret  was  not  limited  to  his 
security,  but  might  realize  on  it  at  the  proper  time,  and  that  Ticknor  &  Co. 
were  liable  to  him,  not  for  the  entire  deficiency,  but  for  twenty-five  per  cent, 
of  it,  and  Paret  was  to  be  treated  as  an  unsecured  creditor  for  the  deficiency 
whenever  ascertained.  This  view  has  not  been  entertained  by  the  bar  here, 
and  will  almost  revolutionize  practice  in  cases  of  composition  in  bankruptcy, 
and  probably  necessitate  material  amendments  of  the  now  vague  provisions 
relating  to  compositions. 

Judge  Davis'  Successor. — We  note  with  satisfaction  that  the  tide  of 
public  opinion  has  recently  set  so  strongly  in  favor  of  a  southern  appointee 
to  the  vacant  seat  on  the  Supreme  Bench,  that  there  is  no  doubt  that  a  South- 
erner will  be  nominated.  Of  the  names  presented,  the  three  strongest  are : 
Chancellor  Cooper,  of  Tennessee;  H.  V.  Johnson,  of  Georgia;  and  Mr. 
■Circuit  Judge  Woods.  Of  Mr.  Johnson  we  know  little  as  a  lawyer;  he  is 
said  to  be  a  man  of  large  ability.  Judge  Woods  is  an  able  man.  His  Cir- 
cuit Court  Reports  stand  well  in  all  courts.  His  decisions  give  good  satis- 
faction to  the  bar  of  his  circuit,  and  we  believe  he  is,  personally,  as  popular 
in  his  circuit  as  Judges  Drummond  and  Dillon  are  in  their  circuits.  That  is 
saying  a  great  deal. 

We  stccord  the  preference  to  Chancellor  Cooper,  however,  for  two  reasons : 
His  unsurpassed  learning  and  ability  as  an  equity  jurist  would  add  substantial 
strength  to  the  already  very  able  equity  side  of  the  court ;  while  his  extra- 
ordinary power  of  dispatching  business  would  be  of  great  assistance  in  the 
already  crowded  condition  of  the  Supreme  Court  docket,  and  its  constant  and 
rapidly  increasing  press  of  business.  Justice  delayed  is  often  as  grievous  to 
litigants  as  justice  denied.  Various  expedients  have  been  resorted  to  in 
order  that  the  Supreme  Court  might  clear  its  docket.  The  number  of 
justices  has  been  increased,  and  the  amount  involved  in  suits  necessary  to 
give  the  Supreme  Court  jurisdiction  has  been  raised  to  $5,000.  Still,  the 
evil  is  but  partly  remedied.  Some  substantial  relief  will  be  afforded  if,  in 
the  filling  of  vacancies  on  the  bench,  due  reference  is  had  to  the  executive 
ability  of  the  appointee.  As  now  constituted,  the  Supreme  Court  get  through 
-an  immense  amount  of  business,  and  care  should  be  taken  that  their  efficiency 
in  this  respect  is  enhanced  rather  than  impaired. 

Above  all,  w%  want  the  appointee  to  be  a  lawyer,  a  jurist,  a  man  who  has 
devoted  himself  to  the  "jealous  mistress"  for  a  life-time,  and  not  a  politi- 
cian. It  is  most  essential  to  the  well-being  of  this  government  that  the 
judiciary,  and  especially  the  Supreme  Court,  should  be  above  the  suspicion 
of  political  influence.  The  Supreme  Court  suffered  considerably  by  being 
drawn  into  the  Electoral  Commission,  and,  more  than  anything  else,  from 
the  circumstances  of  the  appointment  of  Justices  Bradley  and  Strong,  and 
from  their  previous  political  reputation. 
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IX.    DIGEST  IN  BRIEF  OF  RECENT  CASES. 

REPORTED   IN   FULL  IN  THE  LAW  JOURNALS  SINCE  LAST  ISSUE. 
PREPARED  BY  S.   OBERMEYER,    ESQ.,   OF  THE  ST.   LOUIS  BAR. 

[The  object  of  this  department  of  the  Rbyisw  is  to  advise  our  subscribers  of 
points  decided  in  the  latest  reported  cases,  and  to  show  where  they  can  obtain, 
at  very  small  expense,  full  reports  of  cases  in  which  they  have  an  interest  To 
this  end  the  points  decided  are  briefly  and  pointedly  given,  with  the  abbreria- 
.  tion  and  date  of  the  journal  where  the  case  is  reported  in  ftill.  The  price  of 
single  numbers  of  each  Journal  is  also  given,  which,  remitted  to  the  address 
given,  will  secure  a  copy  of  any  desired  issue.] 

NAME.  ABBREVIATION.  ADDRESS.  PUBLISHED.        PRICE. 

Albany  Law  Journal.  Alb.  L.  J.  Albany,  N.  Y.         Weekly.  15  cento. 

American  Law  Register.  Am.  L.  Beg.  Philadelphia,  Pa.  Monthly.  60  cents. 

Central  Law  Jonrnal.  C.  L.  J.  St.  Lonis,  Mo.        Weekly.  flO  cenl*. 

Chicago  Legal  News.  C.  L.  N.  Chicago,  111.  Weekly.  10  cents. 

^  K^SSte?  »SSrtL7  i  N.  B.  R.  New  York.  Semimonthly.  M  ceat*. 

Weekly  Notes  of  Cases.      W.  N.  C.  Philadelphia,  Pa.  Weekly.  90  cenU. 

Western  Jurist.  West.  Jar.       Des  Moines,  la.     Monthly.  50  cents. 

Admiralty.— The  remedy  given  to  seamen  bv  sees.  4546,  4547,  of  the  Bev. 
Stat  U.  S.,  as  preliminary  to  the  filing  of  a  libel  for  wages,  is  not  exclusive,  but 
cumulative  merely ;  A  li  oel  for  seaman's  wages  may  be  filed,  and  process  for 
the  arrest  of  a  vessel  obtained  without  resort  to  the  preliminary  proceedings 
authorized  by  sees.  4546,  4547 ;  Those  sections  examined  and  construed  in 
connection  with  sec.  6  of  the  act  of  1790  (Vol.  1,  Stat,  at  Large,  ch.  29, 
p.  181).— Gibney  v.  Steamer  Waverly,  U.  S.  Dis.  Ct,  K.  D.  Wis.,  C.  L.  N., 
July  28,  p.  872. 

Collision ;  Duty  of  steamer  to  avoid  sailing  vessel ;  Duty  of  vessel  not  to 

embarrass  the  steamer  bv  a  vacillating  and  uncertain  course;  Deference  to 
judgment  of  mariner  under  such  circumstances. — ^Marshall  v.  The  Adriatic, 
U.  S.  Dis.  Ct,  S.  D.  N.  Y.,  Am.  L.  Reg.,  Aug.,  p.  491. 

Employment  of  tug  for  towing  vessels ;  Liability  in  cases  of  collisloD ; 

Where  there  is  a  general  employment,  by  a  vessel,  of  a  tug  to  tow  her  in  and 
land  her  at  the  particular  place  designated,  the  tug  necessarily  undertakes 
to  bring  with  it  tne  necessary  skill  ana  ability  to  perform  that  service,  and  it 
has  the  right,  and  it  is  its  duty,  to  direct  the  vessel  being  towed,  in  the 
management  of  her  helm,  so  that  she  may  aid  in  makine  the  landing  sought 
to  be  accomplished. — SmiUi  v.  Schooner  Southwest  et  eu.,  U.  S.  Dia.  Ct,  K. 
D.  Ohio,  C.L.  N.,  Aug.  11,  p.  885. 

^^  Heldt  that  proceedings  in  rem  in  admiralty  cannot  be  instituted  by  s 
party  against  an  undivided  interest  of  an  owner  in  a  vessel. — Manhattan, 
etc.,  Ins.  Co.  v.  Five-sixteenths  of  Schooner  C.  L.  Breed,  U.  8.  Dis.  Ct,  N. 
D.  Ohio,  C.  L.  N.,  Aug.  11,  p.  885. 
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Ajduiralty— Continued, 

— -  Maritime  lien;  Materials  furnished  in  home  port;  Mortgage;  Re^stry; 
Notice ;  Wa^es  of  watchman ;  There  is  no  maritime  lien  lor  the  premium 
due  on  a  policy  of  insurance  taken  on  a  vessel  hy  her  owners. — The  John 
T.  Moore,  U.  S.  Cir.  Ct,  D.  La.,  C.  L.  N.,  Sept  8,  p.  417. 

Bankruptcy. — Adjudication — Effect  of  upon  prior  proceedinga  to  foreclose 
mortgage. — Prior  mortgagees  are  not  necessary  parties  to  a  bill  to  foreclose 
a  Junior  mortgage  where  the  only  object  of  sucn  bill  is  a  sale  of  the  equity 
of  redemption,  and  there  is  no  substantial  doubt  as  to  the  amounts  due  the 
prior  encumbrancers;  An  adjudication  in  bankruptcy  does  not  give  the 
bankrupt  court  such  exclusive  jurisdiction  over  the  property  of  the  bank- 
rupt as  to  prevent  the  entry  of  a  decree  of  foreclosure  on  a  bill  filed  prior 
to  such  adjudication;  A  pledgee  of  bonds  as  collateral  to  a  loan  is  not 
deprived  of  his  right  to  sell  the  same  by  any  of  the  provisions  of  the  bank* 
rupt  act,  and  a  purchaser  of  such  bonds,  sold  after  the  pledgor  became 
bankrupt,  holds  them  by  absolute  right.---Jerome  v.  McCarter,  Sup.  Ct. 
U.  S.,  N.  B.  R.,  July  1,  p.  646. 

As9wnee — Not  entitled  to  fund  in  preference  to  representatives  of  deceased 

wife  of  bankrupt,  in  a  particular  ease. — Where  a  wife  executes  a  mortgage 
on  her  separate  property  for  the  payment  of  the  debts  of  her  husband,  who 
thereby  receives  a  greater  sum  than  he  would  be  entitled  to  by  the  curtesy 
in  the  residue  of  the  amount  realized  on  a  sale  of  the  propeVty  under  the 
mortgage  after  payment  of  the  mortgage  debt,  the  heirs  or  representatives 
of  the  deceased  wife  are  entitled  to  the  Tund  in  preference  to  tne  assignees 
of  the  husband.— Shippen  and  Bobbins'  Appeal,  Sup.  Ct.  Pa.,  N.  B.  R., 
July  1,  p.  658. 

— ^  Assianment — Fraudulent  sale. — An  assignment  for  the  benefit  of  cred- 
itors of  **  all  goods,  chattels,  and  effects,  and  property  of  every  kind,  per- 
sonal and  mixed,"  does  not  pass  the  real  estate  to  the  assignee.  In  a  sale 
by  an  insolvent  vendor,  inadequacy  of  price  is  evidence  of  fraud,  and  the 
question  of  fraud,  on  such  sale,  should  be  left  to  the  iury.^Rhoads  v.  Blatt, 
Sup.  Ct.  Pa.,  N.  B.  R.,  July  15,  p.  82. 

Assi^ment— Set-off, — A  voluntary  assignee  is  a  mere  representative  of 

his  assignor,  and  takes  his  choses  in  action  subject  to  any  existing  right  of 
set-off.  Where  a  bank  has  made  a  voluntary  assignment  for  the  benefit  of 
creditors,  a  depositor  may  set  off  a  balance  of  deposits  due  him  against  his 
note  held  by  tne  bank  at  the  time  of  the  assignment — City  Bank,  etc.,  v. 
Sheriock,  Sup.  Ct.  Pa.,  N.  B.  R.,  Aug.  1,  p.  62. 

Assignment. — Under  the  laws  of  Pennsylvania  the  assignee  of  an  insolv- 
ent bank  cannot  accept,  in  payment  of  debts  due  the  bank,  a  protested  draft 
drawn  by  such  banx  upon  another  bank,  and  sold  by  the  payee  to  the 
debtor.— Baschore  v.  Rhoads,  Sup.  Ct.  Pa.,  N.  B.  R.,  Aug.  1,  p.  72. 

Assignment — Effect  of  bankruptcy  proceedings  upon. — An  assignee  for 

the  benefit  of  credfitors  under  the  state  law  does  not  occupv  the  position  of 
a  bona  fide  purchaser,  and,  upon  the  proper  institution  or  bankruptcy  pro- 
ceedings in  the  federal  court,  the  assignee  under  the  state  law  mav,  before 
an  adjudication  in  bankruptcy,  be  restrained  by  that  court  from  disposing 
of  the  assets  of  the  bankrupt. — In  re  Jacob  SkoU,  U.  S.  Cir.  Ct,  D.  Minn., 
C.  L.  N.,  Aug.  4,  p.  877. 

Attachment — Lien  of. — Under  the  laws  of  Vermont  an  attachment  of  a 

debt  by  trustee  process  creates  a  lien  on  the  funds  in  the  hands  of  the 
trustee  after  service  upon  him,  although  no  notice  is  given  to  the  principal 
debtor ;  Such  lien  is  a  lien  by  attachment  by  mesne  process,  and  will  be 
saved  when  made  the  prescribed  leneth  of  time  before  the  commencement 
of  the  proceedings  in  bankruptcy.— 7n  re  J.  Q.  A.  Peck,  U.  S.  Dis.  Ct,  D. 
Vt,N.B.R.,JuJyl5,  p.43. 
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Bankbuptcy — Continued. 

-^—  Attaehment^Dissoluium  of  lien — Wrongful  payment  by  debtor  of  bank- 
rupt.— An  assignment  to  an  assignee,  duly  appointed  in  the  bankTupt<7 
proceedings,  dissolves  the  lien  of  an  attachment  levied  within  four  montu 
prior  to  the  filing  of  the  petition ;  A  debtor  of  the  bankrupt  who  has,  m 
Ignorance  of  the  appointment  of  an  assignee,  paid  the  amount  of  his 
indebtedness  to  the  sheriff,  under  an  execution  in  the  attachment  suit,  is 

;  not  thereby  relieved  from  his  liability  to  the  assignee. — ^Duffield  ▼.  Horton, 
Sup.  Ct.  N.  Y.,  N.  B.  R.,  Aug.  1,  p.  69. 

Attachment — Lien  of — Where  an  attachment  upon  propeiiy  of  the 

bankrupt  for  its  full  value  is  dissolved  by  an  adjuaication,  a  jud^ient 
creditor  who  has  made  a  levy  subject  to  such  attachment  is  not  entitled  to 
priority  as  against  the  assignee;  But,  where  a  creditor  has  obtained  a  valid 
and  ef^ctuallien  b^r  attachment,  and  has  prosecuted  his  suit  to  judgment, 
and  made  an  execution  levy,  his  lien  under  such  levy  is  to  be  considered  as 
prior  in  time  to  that  of  other  creditors  who  have  levied  attachments  in  the 
meantime,  and  is  not  affected  by  the  dissolution  of  the  attachments. — In  re 
Steele  et  aL,  U.  S.  Dis.  Ot,  E.  D.  Wis.,  N.  B.  R,  Aug.  15,  p.  106. 

Discharge. — ^Where  notice  has  been  duly  given  by  publication,  ft  dis- 
charge will  bar  the  claim  of  a  creditor  whose  name  was  omitted  from  the 
schedule,  or  was  not  furnished  to  the  marshal,  where  such  omission  was 
not  fraudulent.— Heard  v.  Arnold  et  al.^  Sup.  Gt  Qa.,  N.  B.  R.,  July  1, 
p.  543. 

Discharge  —  Fiduciary  debt.  —  Where  the  discharge  of  a  bankrupt  is 

brought  into  question  in  a  collateral  action,  and  the  record  discloses  nothing 
on  the  point,  the  jurisdiction  of  the  court  granting  such  discharge  will  be 
presumed.  Prima  facicy  a  judgment  upon  a  promissory  note  is  not  for  a 
fiduciary  debt.  In  an  action  to  enjoin  the  collection  of  a  judgment,  on  the 
ground  that  the  debtor  has  been  discharged  in  bankruptcy,  a  copy  of  the 
discharge  need  not  be  set  forth  in  the  complaint,  but  the  discharge  may  be 
pleadecT  by  a  simple  averment  of  the  facts. — Hayes  v.  Ford,  Sup.  Ot,  Ind., 
N.  B.  R.,  July  1,  p.  669. 

'  Discharge — Waioer  of—Fraudulant  assignment. — A  debtor  who  has  been 
discharged  in  bankruptcy  may  waive  the  discharge  and  allow  a  judgment  to 
be  recovered  against  nim  for  the  original  debt ;  Where  the  debtor  has  waived 
his  discharge  as  a  defence,  it  cannot  be  raised  by  one  who  is  in  possession 
of  property  of  the  debtor,  transferred  Mdth  intent  to  defraud  creditors,  in  an 
action  to  set  aside  such  transfer ;  The  assignee  is  but  a  trustee  for  the  cred- 
itors ;  While  he  holds  the  property  a  creditor  may  bring  an  action  to  set  aside 
a  transfer  bv  the  bankrupt  as  fraudulent,  if  he  makes  the  assignee  a  party — 
if  not,  the  aefendant  must  set  this  up  as  a  defect  of  parties ;  Upon  the  dis- 
charge of  the  assignee  the  property  remaining  in  his  hands  reverts  to  the 
debtor  without  reassignment.--Dewey  v.  Mayer,  Sup.  Ct.  N.  T.,  N.  B.  R., 
July  16,  p.  1. 

—  Discharge — Effect  of  as  a  defence. — A  discharge  in  bankruptcy  cannot  be 
set  up  as  a  general  defence  to  an  action  by  a  creditor  to  set  aside  a  convey- 
ance in  fraua  of  creditors,  pending  at  the  time  of  filing  the  petition,  where 
such  creditor  has  not  proved  his  claim  in  the  bankruptcy  proceedings,  and 
the  assignee  has  not  interfered  in  the  cause  in  any  way ;  But  the  dischai^ 
may  be  set  up  in  such  action  in  bar  of  a  personal  judgment  against  the  bank- 
rupt other  than  the  subjection  of  the  property  and  claims  reached  by  the 
creditor's  bills  to  the  satisfaction  of  the  ludgment;  A  conveyance  made  in 
fraud  of  creditors  is  voidable,  and  not  voia,  and  the  property  embraced  in  it 
does  not  absolutely  vest  in  the  assignee  as  a  portion  of  tne  bankrupt's  estate; 
A  cross-bill  setting  up  defendant's  discharge  in  bankruptcy  is  not  defective 
in  not  making  his  assignee  a  party,  where  almost  four  years  have  elapsed 
since  the  appointment  of  the  assignee,  and  he  has  made  a  final  settlement 
and  been  discharged.— Phelps  v.  Curts,  Sup.  Ct,  HI.,  N.  B.  R.,  Aug.  1,  p.  86. 
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—Continued, 

r«. — A  digcharge  in  bankruptoy  releases  the  bankrupt  from  lia- 
rety  on  a  fi^uaraian's  bond. — tieitz  v.  The  People,  Sup.  Ct  HI., 
ug.  1,  p.  96 ;  (continued)  id.,  Aug.  15,  p.  97. 

fe — Debt  created  in  fraud  of  Bankrupt  Act, — Where  one  pur- 
s  under  a  contract  to  pay  cash  on  delivery,  and,  upon  delivery, 
beyond  the  control  of  tne  vendor,  and  then  refuses  payment,  such 
y  be  regarded  as  a  fraud  in  the  creation  of  the  debt,  under  sec.  88 
Erupt  Act,  and  his  discharge  will  not  release  him ;  Where  a  new 
pay  is  made  after  a  discharge,  such  discharge  will  not  preclude  a 
Classen  v.  Schoeneman,  Sup.  Ct  111.,  N.  B.  R.,  Aug.  16,  p.  99. 

ff — Payment  of  thirty  per  cent  by  bankrupt  in  voluntary  case. — 
ince  of  consent  by  creaitors  in  voluntary  cases,  no  matter  when 
I,  nor  when  the  debts  were  contracted,  the  assets  must  pay  thirty 
•  there  can  be  no  discharge ;  In  compulsory  cases,  if  otherwise 
reto,  the  bankrupt  is  entitled  to  a  discharge  irrespective  of  the 
■editors  or  the  amount  of  his  assets. — In  re  Haviland  Gifford,  U. 
W.  D.  Mich.,  N.  B.  R.,  Aug.  16,  p.  185. 

fe — Books  of  account. — Opposition  to  discharge ;  Keeping  proper 
xount ;  Construction  of  the  statute ;  Applies  only  to  merchants 
,  who  must  be  held  to  the  utmost  good  faith  in  keeping  an  intel- 
rd  of  business  affairs  with  that  reasonable  degree  of  accuracy 
be  expected  from  an  intellii^ent  man  in  business  as  a  merchant, 
naor,  U.  S.  Dis.  Ct,  W.  D.  Mich.,  C.  L.  N.,  Aug.  25,  p.  402. 

lon$ — Discharge  of  assignee — Counsel  fees. — The  register  cannot 
Lbe  bankrupt  the  exemptions  allowed  by  the  14th  section  of  the 
1  he  direct  the  assignee  \n  the  matter;  Exceptions  to  schedule  of 
)t  off  to  be  filed,  when;  Upon  application  of  an  assi^ee  for  dis- 
charge of  fraud,  preferroa  by  a  creditor,  will  be  mvestigated ; 
1  such  case;  Costs  and  fees  connected  with  keeping  property 
th  a  lien  will  be  allowed  to  assignee  before  satisfaction  of  the 
counsel  fees  for  services  rendered  to  the  assignee  in  a  contest 
le  latter  and  the  lien  creditor,  respecting  the  same  propertv',  can- 
irged  against  the  fund. — In  re  Peabody,  U.  S.  Dis.  Ct,  D.  Col., 
►ept  1,  p.  409. 

-Debt  created  in  fraud  of  Bankrupt  Act — Habeas  corpus. — Deter- 
>{  what  is  a  debt  created  by  fraud  in  violation  of  tne  bankrupt 
»117,  Rev.  Stat  U.  S.;  Arrest  for  a  debt  not  dischargeable  in 
f ;  Federal  court  will  not  release  such  debtor  on  habeas  corpus ; 
1  bankruptcy;  Practice  in  federal  court  upon  a  writ  of  habeas 
k  case  of  this  character;  What  evidence  will  be  received ;  Force 
0,  761,  Rev.  Stat  U.  S.,  with  reference  to  writ  of  habeas  corpus, 
artin  Alsberg,  U.  S.  Dis.  Ct,  D.  Del.,  N.  B.  R.,  Aug.  16,  p.  116. 

Unt  conveyance — Judg^nent  against  ioift  of  bankrupt. — Where 
members  of  a  firm,  which  is  doing  a  very  large  but  failing  busi- 
imited  capital,  withdraws  over  one-third  of  his  share  of  the  capi- 
i  upon  property  which  he  conveys  to  his  wife,  but  which  appears 
firm  books  as  an  investment  of  the  firm  until  charged  up  to  him 
isignment  by  such  firm  prior  to  an  adjudication  in  involuntary 
y,  held  that  such  conveyance  to  the  wife  is  void,  and  that  the 
I  bankruptcy  is  entitled  to  the  proceeds  of  the  property  as  a^inst 
Miitor  who  has  taken  a  mortgage  thereon  as  security  for  his  debt ; 
Dt  in  personam  cannot  be  taken  against  the  wife  of  a  bankrupt,  or 
x)rs,  tor  the  value  of  real  or  personal  property  conveyed  to  her  in 
reditors.— Phipps  v.  Sedgwick,  Sup.  Ct  U.  S.,  N.  B.  R.,  Aug.  1, 

\lent  conveyance — Knowledge  of  taker. — ^In  order  to  render  void 
Dce  made  by  a  bankrupt  within  four  months  of  filing  a  petition 
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Bankruptcy—  Continued, 

with  a  view  to  give  a  preference,  or  other  conveyance  within  six  months,  it 
must  appear  that  the  person  taking  it  knew  that  it  was  made  in  fraud  of  tb« 
provisions  of  the  Bankrupt  Act  in  the  one  case,  or  to  prevent  the  propertr 
coming  to  the  assignee,  or  from  being  distributed  under  the  act,  in  the  other; 
A  conveyance  made  to  secure  an  actual  loan  is  valid  if  made  and  taken  m 
eood  faith  ;  Neither  bad  faith  nor  its  equivalent,  conduct  wanting  in  ep(A 
faith,  is  to  be  assumed,  but  must  be  proved. — Campbell  v.  Waite,  I?.  S. 
Dis.  Ct,  D.  Vt,  N.  B.  R.,  Aug.  1,  p.  98. 

Fraudulent  sale  under  sees.  61S8  and  5IS9,  Bev.  Stat,  U.  S. — ^In  a  suit  in 

equity  brought  by  the  assignee  to  set  aside  a  sale  as  fraudulent  under  Bec<. 
5128  and  6129,  the  bill  must  allege  that  the  defendant  knew  that  such 
sale  was  made  in  fraud  of  the  provisions  of  the  act,  and  such  knowledge 
must  be  proved  in  the  evidence  taken  in  support  of  the  bill. — Crump  t. 
Chapman,  U.  S.  Dis.  Ct.,  E.  D.  Va.,  N.  B.  R.,  July  1,  p.  671, 

Judgment — lAen. — ^A  lien  obtained  under  a  judgment  is  not  alTected  bj 

proceedings  in  bankruptcy  commenced  thereafter ;  The  fact  that  an  appeal 
nas  been  tiiken  from  the  judgment  does  not  alter  the  case,  where  no  bonds 
have  been  executed  by  the  appellant,  as  required  by  law. — In  re  Gold  Hu 
Min.  Co.,  U.  S.  Dis.  Ct..  D.  CaL,  N.  B.  R.,  July  1,  p.  646. 

-^—  Judgment — Fratidulent  procurement  of. — Where  one  of  the  members  of 
an  insolvent  firm,  with  knowledge  of  such  insolvency,  carries  a  message  st 
the  request  of  a  creditor,  although  unwillingly,  to  an  attorney,  dir^ng 
him  to  enter  up  judgment  upon  a  ludgment  note  which  the  firm  had  pre- 
viouslv  given,  held  that  he  thereoy  procured  the  entrv  of  such  judgment 
and  tne  issuing'  of  the  execution  thereon.  —In  re  A.  Benton  &  Bro.,  U.  S. 
Cir.  Ct.,  B.  D.Ta.,  N.  B.  R.,  Aug.  1,  p.  76. 

Judwtnent  —Lieti  of, — The  lien  ^ven  by  sec.  266  of  the  Oregon  civil  code 

upon  the  docket  of  a  Judgment  arises  from  the  docket,  and  not  the  judg- 
ment; it  is  a  strict  legal  right,  and  must  stand  or  fall  by  the  statute  whidi 
gives  it;  The  docket  entry  is  not  a  part  of  the  judicial  proceeding  which 
ends  with  the  entry  of  judgment,  and,  therefore,  such  entr^  cannot  be 
referred  to  for  the  purpose  of  supplying  omissions  or  explaining  ambigui> 
ties  in  the  docket,  but  the  latter  must  be  complete  in  itself;  A  judgment 
which  by  its  terms  cannot  be  enforced  against  tne  property  of  a  party  can- 
not become  a  lien  thereon. — In  re  Hamilton  Boyd,  U.  S.  Dis.  Ct.,  D.  Oreg, 
N.  B.  R.,  Aug.  16,  p.  187. 

Jurisdiction  —  Of  state  and  bankrupt  eourta  under  see,  5117,  Rev.  Stat 

U,  S, — Where  a  decree  operating  as  a  lien  upon  defendant's  estate  has  been 
obtained  in  a  state  court,  and  the  defendant  afterwards  goes  into  bankruptcy, 
proceedings  under  state  statute  will  not  lie  before  a  state  officer  against 
defendant  for  discovery  of  his  estate  similiar  to  those  given  by  sec  6066  of 
Rev.  Stat.  U.  S. ;  They  must  be  taken  in  the  bankruptcy  court ;  Where  such 
proceedings  are  taken  before  a  state  officer,  and  the  bankrupt  is  imprisoned 
Dy  him,  he  will  be  released  on  habeas  corpus  by  a  United  States  court,  where 
the  decree  of  the  state  court  is  not  for  a  fiduciary  debt  of  the  bankrupt ; 
Section  6117  does  not  embrace  the  surety  in  a  guardian's  bond  among  those 
not  released  bv  a  discharge  in  bankruptcy. — Ex  petrte  Taylor,  TJ.  b,  Cir. 
Ct,  E.  D.  Va.,"N.  B.  R.,  July  16,  p.  40.  • 

Jurisdiction — Suit  by  assignee  under  see,  6128,  Rev,  Stat,  U,  S. — Under 

the  amending  act  of  June  22,  1874,  the  federal  courts  have  ezclusiTe  juris- 
diction over  actions  brought  by  assignees  to  recover  propertv  claimed  to  hare 
been  transferred  by  a  bankrupt  in  violation  of  sec  6128,  wnere  the  value  of 
such  property  exceeds  $600 ;  By  the  act  of  June  22,  1874,  the  state  courts 
were  ousted  of  their  jurisdiction  over  such  actions  pending  before  t^em  at 
the  time  of  its  passage.~Olcott  v.  MacLean,  Sup.  Ct.  N.  X.,  N.  B.  K,  Aug. 
1,  p.  79. 
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Baitkrtjptcy — Continued. 

L/imiiaiions  ofsuita  hy  asaiffrieea — Commencement  of  suit, — A  suit  by  an 

assignee  in  bankruptcy,  to  collect  debts  or  claims  due  to  the  estate,  must  be 
brought  within  two  years  from  the  time  when  the  cause  of  action  accrued  to 
the  assignee ;  Where  an  assignee  filed  his  petition  or  declaration  in  a  suit  to 
recover  such  a  debt  within  two  years  from  the  time  when  his  right  of  action 
accrued,  but  gave  directions  to  the  clerk  not  to  issue  the  summons,  and  such 
summons  was  accordingly  not  issued  or  served  until  more  than  two  years 
from  the  time  the  cause  of  action  accrued,  held  that  the  action  was 
barred.— Walker  v.  Towner,  U.  S.  Cir.  Ct,  W.  D.  Mo.,  C.  L.  J.,  Aug.  81, 
p.  206. 

—  Limitations  of  suits  by  assignees — Suits  by  assignees^  where  to  be  brought. 
The  two-years  limitation  provision  in  the  Bankrupt  Act  applies  to  suits  by 
assignees  to  collect  the  del>ts  and  assets  of  the  state,  as  well  as  to  suits  relat- 
ing to  specific  property ;  Suits  may  be  brought  in  the  circuit  courts  of  the 
United  States,  by  assignees  in  bankruptcy,  without  reference  to  the  amount 
or  value  in  controversy. — Payson  v.  Coffin,  U.  S.  Cir.  Ct.,  D.  Kas.,  C.  L.  J., 
Sept.  7,  p.  220. 

Partnership-'Tnteresis  of  inditndual  partners  and  of  firm. — The  sale,  on 

execution,  of  either  or  both  the  partners'  interest  in  the  joint  assets,  gives  to 
the  purchaser  only  an  interest  in  such  assets  as  may  remain  after  the  payment 
of  tne  partnership  debts ;  The  fact  that  the  interests  of  both  partners  were 
sold  on  separate  executions  to  the  same  purchaser  can  have  no  eifect  to 
enlarge  the  interest  of  either  partner  acquired  by  such  purchaser  on  the  sep- 
arate sale  of  such  interest,  nor  to  discharge  the  assets  from  liability  for  the 
partnership  debts ;  Premises  used  by  partners  for  the  purpose  of  carrying 
on  their  business,  prima  fade  form  part  of  the  partnership  property,  but 
this  presumption  may  be  rebutted. — Osborn  v.  McBride,  U.  S.  Dis.  Ct.,  D. 
Cal.,  N.  B.  jS.,  July  15,  p.  22. 

Partnership  —  Subrogation. — Where  a  partnership  of  two  partners  in 

equal  interest  were  bound,  as  a  firm,  as  surety  for  a  aebt,  and  a  decree  was 
rendered  ajg;ainst  the  firm  for  the  debt,  to  be  paid,  and  which  was  paid,  out 
of  the  social  assets,  the  firm  having  been  dissolved,  and  a  balance  having 
•been  left  due,  but  not  ascertained  by  judicial  judgment  or  decree,  from  one  of 
the  partners  to  the  other,  and  the  partner  who  owed  the  balance  having,  after 
all  this,  gone  into  bankruptcy,  held  that  the  solvent  partner  had  no  right  to 
be  subrogated  to  the  rights  of  the  creditor  of  the  firm  who  obtained  the 
decree,  for  half  the  amount  paid,  against  the  individual  estate  of  the  bank- 
rupt partner,  as  against  other  creditors  of  that  partner. — In  re  G.  W.  Smith, 
V.  S.  Dis.  Ct,  E.1).  Va.,  N.  B.  R.,  Aug.  15,  p.  118. 

Preference. — The  exchange  of  a  mortgage  for  notes,  in  pursuance  of  a 

parol  contract  that  such  mortgage  should  be  given  when  the  creditor  asked 
for  it,  IS  not  a  preference,  under  tne  provisions  of  the  Bankrupt  Act,  although 
made  within  lour  months  before  the  commencement  of  bankrupt  proceed- 
ings.—Hewitt  V.  Northrup,  Sup.  Ct  N.  Y.,  N.  B.  R.,  July  15,  p.  27, 

Proof  of  debt — Is  a  proceeding  in  rem. — When  the  bankrupt  is  dead,  a 

creditor  offering  himself  as  a  witness  to  prove  his  claim  cannot  be  excluded 
on  the  ground  of  interest;  The  proof  of  debt  against  an  estate  in  bank- 
ruptcy is  a  proceeding  in  rern^  and  not  a  proceeding  against  a  bankrupt, 
nor  against  his  executors  or  administrators  in  case  of  his  death. — In  re 
K.  C.  Merrill,  U.  S.  Dis.  Ct,  D.  Vt,  N.  B.  R.,  July  15,  p.  85. 

• Proof  of  debt — How  taken  in  a  foreign  country. — ^Proof  of  debt  can 

only  be  taken  in  a  foreign  country  before  one  of  the  ofiScers  authorized  by 
sec  5079  of  the  Kev.  Stat,  to  do  so.— In  re  Lynch  et  al.^  V.  S.  Dis.  Ct,  S. 
D.  N.  y.,  N.  B.  R.,  July  15,  p.  85. 

• Sale  of  real  estate  by  assignee. — Where  the  assignee  has  sold  real  estate 

discharged  of  liens,  he  should  allow  interest  on  the  liens  to  the  date  of 
making  up  his  report  of  distribution;  Attorney's  commissions  and  costs. 
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Bankruptct — Contintted. 

stipulated  to  be  paid  on  foreclosure,  are  not  allowable  when  the  procecdk;! 
to  foreclose  are  invalid ;  When  the  bankrupt  court  has  first  taken  jarisdi 
tion  by  ordering  a  sale  of  mortgaged  premises  discharged  of  liens,  it  tberel 
ousts  a  state  court  of  jurisdiction  to  foreclose  the  mortgage.— /n  re  lhv^<t 
U.  8.  Dis.  Ct,  W.  D.  Pa.,  N.  B.  R.,  Aug.  1,  p.  56. 

Set-off— Will  not  be  allowed,  when,— A  court  of  equity  will  not  sH 

debtor  to  a  bankrupt's  estate  to  set  off  debts  boueht  upon  a  specuIatioL 
the  probable  dividends  against  the  debt  he  owes  the  estate ;  Knowled^:'  \L 
a  merchant  has  suspended  payment  generally  includes  a  constmctiTe  snoi 
edge  of  each  particular  suspension  ;  A  crecfitor  who  receives  a  coinpu»iu 
from  his  bankrupt  debtor,  with  full  knowledge  of  all  facts,  ia  not  eoti:.^ 
afterwards  to  require  a  setoff  to  be  enforced  by  a  court  of  eouity,  which  I 
had  op|>ortunity  to  assert  at  the  time  the  composition  was  maoe  ;'Tbe  co*ji 
of  law,  in  Massachusetts,  have  authority  to  adjust  credits.— Hunt  v.  Hold 
U.  8.  Dis.  Ct.,  D.  Mass.,  N.  B.  B.,  Aug.  16,  p.  101. 

Bills  and  Notes. — ^Promissory  note ;  One  who  is  both  maker  and  eodoR 
liable  as  maker;  Signing  as  executor  will  not  limit  personal  liabUit). 
Aughinbaugh  v.  Roberts,  Sup.  Ct  Pa.,  W.  N.  C,  July  12,  p.  181. 

—  Negotiable  paper ;  An  endorser  of  a  promissory  note  is  competeoi  v 
ness  to  prove  an  agreement  in  writing,  at  the  time  of  endorsement,  thut 
should  not  be  bound;  Such  agreement  is  equivalent  to  an  endorseme 
without  recourse,  and  is  good  between  the  parties ;  Estoppel :  Jui^er.: 
only  estoppel,  in  another  suit  upon  a  different  demand,  as  to  matters  sctu' 
put  in  issue  or  determined. — ^bavis  v.  Brown,  Sup.  Ct  U.  S.,  C.  L  } 
July  21,  p.  861 ;  «.  c,  Am.  L.  Reg.,  Aug.,  p.  476. 

—  Promissory  note;  Alteration  of;  Evidence;  Offer  to  prove  coosent 
one  of  several  makers  to  alteration  of  note ;  When  admissible ;  Prore« 
Alias  and  plufies  summons;  Irregular  proceedings  by ;  Act  of  1S30;  Pn 
tice.— Myers  v.  Nell  et  aL,  Sup.  Ct  Pa.,  W.  N.  C.,  Aug.  9,  p.  229. 

—  The  insertion  in  a  promissory  note,  pavable  to  order,  of  the  words, 
five  per  cent  collection  fee  if  not  paia  when  due,"  destroys  the  n^JT-^ 
bility  of  a  note,  and  the  endorser  is  not  liable  on  it  as  such.— W^^i' 
North  et  aL,  Sup.  Ct  Pa.,  W.  N.  C,  Aug.  16,  p.  241 ;  s.  c,  Alb.  L.  J.,  Ai 
18,  p.  116. 

^—^  A  note  is  not  non-negotiable  by  the  addition  of  a  stipulation  tfa«Tvis 
pay  costs  of  collecting  and  reasonable  attorney's  fees;  Protest  and  htrr< 
of  notice  thereof;  Dishonored  paper ;  To  whom  holder  of  may  give  Bt.:i  "^ 
Pleadings;  Suit  by  an  assignee  in  bankruptcy  in  a  state  court— S^t*'' 
Scoville,  Sup.  Ct  Kas.,  C.  L.  J.,  Aug.  24,  p.  184;  «.  c,  Alb.L.  J-.^^! 
1,  p.  148. 

Bonds,  Municipal. — Where  a  town  votes  to  issue  bonds  in  aid  of  a  ntiln-i 
under  certain  conditions,  held  that,  if  there  has  been  a  substantial  ctx 
pliance  with  the  conditions,  the  law  will  compel  the  bonds  to  is?i<^« 
where  there  is  a  lack  of  performance  to  the  extent  of  one-fifth  in  si;- 
and  value  of  the  conditions,  it  cannot  be  considered  a  substantial  conipl*a£ 
Illinois,  etc.,  R.  R.  Co.  v.  Supervisors,  Sup.  Ct  HI.,  O.  L.  N.,  July  H 
864. 

^—^  Subscription  by  town  to  capital  stock  of  railroad;  Unauthorisied:  h-i 
izing  vote  oy  act  of  legislature.  Barnes  v.  Town  of  Lacon,  Sup.  Ct  Ui. 
L.  N.,  Aug.  4,  p.  878. 

Held,  it  is  the  duty  of  the  board  of  liquidation  to  refuse  to  fUnd  th<»  •*• 

until  they  have  been  declared  legal  and  valid  obligations  by  the  f"-^"^^^ 
court  of  the  state,  by  a  final  decree  of  that  court.  Held  tfiat,  where  i 
decree  of  the  court  restricted  its  opinion  as  follows:  "By  formal  eipK^-* 
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aciFAL — Ckmtinued. 

to  be  distinctly  andentood  that  we  are  expressing  no  opinion 
iraliditj  of  any  bonds  except  those  before  us  and  in  the  hands  of 
r,"  it  is  not  a  ^nal  decree  ot  the  court  as  .to  other  bonds  of  the  same 
aot  before  the  court.  State  y.  Board  of  Liquidation,  Sup.  Ct  La., 
Aug.  18,  p.  896. 

criAL. —  A  court  of  chancery  will  not  assume  jurisdiction  to  reform 
bond  that  is  defective  and  not  binding  upon  the  principal  or  sure- 
tstees  of  Schools,  etc.,  y.  Otis  el  al..  Sup.  Ct.  111.,  C.  L.  J.,  Aug. 

V  Laws. — Where  a  foreign  corporation  loans  mone^  to  an  inhabi- 
egon  through  the  intervention  of  an  agent  resident  in  Oregon,  Bub- 
le  approval  of  the  corporation  at  its  nome  office,  the  contract  of 
ide  in  Oregon,  and,  unless  such  corporation  had  complied  at  the 
the  laws  of  Oregon  concerning  foreign  corporations  domg  business 
;  is  void ;  Where  the  notes  given  for  Buch  loan  are  made  payable  to 
K>rAtion  at  its  office  in  Scotland,  so  far  as  the  performance  of  the 
s  concerned,  including  the  rate  and  payment  of  mterest,  its  validity 
sted  by  the  law  of  the  place  of  performance,  as  if  made  there,  and 
s  not  affected  by  the  fact  that  a  mortgage  was  given  on  real  prop- 
■egon  to  secure  the  payment  of  said  notes. — The  Or.  Wash.  T. 
Jathbum,  U.  S.  Cir.  Ct,  D.  Oreg.,  C.  L.  N.,  Aug.  4,  p.  877. 

oxAL  Law.— The  act  of  May  21,  1874  (P.  L.  220),  authorizing  the 
of  a  municipal  hospital  to  make  requisitions  upon  the  county 
)ners  for  the  payment  of  a  sum  of  money  for  the  support  of  cer- 
•  patients,  is  unconstitutional,  as  contrary  to  art.  9,  sec.  7,  of  the 
on  (Sharswood  and  Paxson,  JJ.,  dissent). — Wilkesbarre  City  Hos- 
ounty  of  Luzerne,  Sup.  Ct.  Pa.,  W.  N.  C,  July  12,  p.  178. 

iion  of  Commerce ;  Action  of  Congress  on  the  subject  is  exclusive 
te  authority,  but,  in  the  absence  of  such  action,  a  state  law  not 
against  commerce  is  not  unconstitutional,  because  it  indirectly 
mmerce ;  A  state  law  giving  a  remedy  where  death  is  caused  by 
e  applies  to  a  case  occurring  on  navigable  waters  within  the  juris- 
■  the  state ;  The  act  of  Congress  ot  1850,  regulating  pilots,  etc., 
change  the  relations  of  the  pilots,  etc.,  and  the  ship-owners  as  mas- 
ervant.— Sherlock  v.  Ailing  (with  note),  Sup.  Cft.  U.  S.,  Am.  L. 
f.,  p.  455. 

t  of  Congress  of  1866  (U.  S.  Rev.  Stat.,  sec.  648),  providing  for  the 
of  criminal  proceedings  against  a  United  States  revenue  officer, 
i  offence  complained  of  is  alleged  to  have  been  committed  under 
lis  office,  is  constitutional.— State  v.  Hoskins,  Sup.  Ct.  N.  C,  Alb. 
g.  4,  p.  83;  *.  c.  West.  Jur.,  Sept.,  p.  586. 

—The  late  riots;  Interference  with  property  in  the  custody  of  the 
rt,  treated  as  a  contempt;  Property  neld  in  trust  by  this  court,  for 
>se  of  its  protection  while  being  foreclosed,  is  in  the  possession  of 
H  is  like  public  property,  and  tne  court  can  allow  no  interference 
whatever  from  any  foreign  source,  and  will  treat  and  punish  such 
ice  as  a  contempt.  Secor  et  aL  v.  Toledo,  etc.,  Ry.  Co.,  U.  S.  Cir. 
.  HI.,  C.  L.  N.,  Aug.  18,  p.  398. 

te  riots;  Interference  with  property  in  custody  of  the  U.  S.  court; 
t ;  A  receiver  is  an  officer  of  the  court,  whose  duty  it  is  to  protect 
erty  and  operate  the  roads  under  the' direction  and  order  of  the 
he  property  thus  placed  in  his  possession  is  considered  as  properly 
r  to  the  court,  and,  of  course,  entitled  to  its  protection  by  all  the 
lich  are  at  the  disposal  of  the  court,  and  the  court,  being  a  national 
i  a  right  to  call  upon  the  nation,  as  such,  to  enforce  its  orders ;  In 
igs  as  for  a  contempt  of  court,  for  interfering  with  railroads  in  the 
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COJXTEUPT'-Chniinued. 

hands  of  a  receiver,  the  court  proceeds  in  a  summary  manner,  and  the 
accused  is  not,  of  rieht,  entitled  to  a  trial  bv  jury;  The  court  will  not  proceed 
summarily  to  punisn  an  offender  except  wnere  the  offence  is  dearly  proTed ; 
The  court  discusses,  at  length,  the  question  of  the  rights  of  labor.— -ICing  t. 
Ry.  Cos.,  U.  S.  Cir.  Ct,  D.  Ind.,  C.  X.  N.,  Aug.  25,  p.  401. 

The  late  riots ;  Defendants,  previously  found  euilty  of  interfering  with 

property  in  the  possession  of  a  receiver  appointed  by  the  court,  and  sen- 
tenced to  undergo  a  penalty,  are  released  rrom  imprisonment  upon  prom- 
ises of  good  behavior,  and  upon  entering  into  recognizances  to  ooaerve  the 
laws  of  the  United  States,  and  to  abstain  from  all  wrongful  interference 
with  any  property  in  the  possession  of  a  receiver  of  the  court — Secor  et  aL, 
V.  Toledo,  etc.,  Ry.  Co.,  U.  S.  Cir.  Ct,  S.  D.  HI.,  C.  L.  N.,  Sept  1,  p.  409. 

Contracts. — Statute  of  frauds;  Payment  of  debt  by  note  of  third  person 
with  oral  guarantee  of  the  note  by  the  debtor ;  Such  guarantee  is  within 
the  statute,  and  therefore  void.— Do ws  v.  Swett  (with  note).  Sup.  Jud.  Ct 
Mass.,  Am.  L.  Reg.,  Aug.,  p.  471. 

-^  Chose  in  action ;  Mere  possibility,  such  as  wages  which  may  be  earned 
in  a  future  employment,  is  not  assignable ;  But,  if  there  is  an  existing  con- 
tract, even  though  it  is  for  piece-work,  and  not  for  any  definite  time,  the 
wages  to  be  earned  under  it  are  assignable. — Kane  v.  Ciough,  Sup.  Ct 
Mich.,  Am.  L.  Reg.,  Aug.,  p.  482. 

An  agreement  for  services  made  during:  life-time  of  a  person,  to  be  paid  for 

aft«r  his  decease,  upheld  and  enforced.  Cottrell's  Appeal,  Sup.  Ct  Pa.,  W. 
N.  C,  Aug.  9,  p.  237. 

Statute  of  frauds;  Parol  promise  to  pay  the  debt  of  another;  Liabilities 

of  endorsers ;  The  holder  of  a  promissory  note  sued  the  second  endorser,  who 
paid  the  note  before  judgment;  In  a  subsequent  action  by  the  second  against 
the  first  endorser,  defendant  offered  to  prove  by  parol  that  plaintiff  was,  in 
fact,  surety  for  the  maker  of  the  note,  and  that  ne  placed  nis  name  on  the 
back  of  the  note  by  mistake ;  Held,  that  the  evidence  was  not  admissible. 
Per  Paxson,  J.  It  makes  no  difference,  as  regards  the  effect  of  the  statute 
of  frauds,  whether  the  party  invoking  it  be  plaintiff  or  defendant — Hauer 
&  McNair  v.  Patterson,  Sup.  Ct  Pa.,  W.  N.  C.,  Aug.  80,  p.  270. 

—  Contract  made  in  disregard  of  a  statutory  requirement  is  generally  void, 
but  not  necessarily  so ;  Where  it  appears  to  have  been  the  legislative  intent 
not  to  make  the  contract  void,  but  tnat  some  other  prescribea  result  should 
be  the  only  penalty,  the  courts  will  sustain  the  contract;  Foreign  corpora- 
tion ;  Requirement  that  before  doing  business  they  shall  appoint  an  agent 
upon  whom  service  may  be  made  in  the  state  court ;  Contract  made  before 
appointment  of  such  agent  may  be  validated  by  subsequent  appointment 
before  suit— Wood  Machine  Co.  v.  Caldwell  (with  note),  Sup.  Ct  ind..  Am. 
L.  Reg.,  Sept,  p.  654. 

CoFYRiQHT. — ^Labels  deposited  under  act  of  June,  1874;  Publication  ^before 
copyright ;  Act  of  Congress  of  June  18,  1874,  is  to  be  regarded  as  an  amend- 
ment to  the  copyright  laws ;  To  acquire  a  copyright  in  anv  print  or  label 
deposited  in  the  patent  office,  it  is  essential  that  the  title  of  tne  print  or  label 
be  first  deposited  in  pursuance  of  the  provisions  of  the  Revised  Statutes 
concerning  copyrights. — Marsh  v.  Warren,  U.  S.  Cir.  Ct,  S.  D.  N.  Y.,  C. 
L.  N.,  Aug.  18,  p.  896. 

Corporations. — Voluntary  subscriptions;  Gratuitous  subscription  to  pro- 
mote the  objects  of  a  corporation  or  Joint  undertaking  cannot  be  enforced 
upon  the  promisee,  unless  in  reliance  upon  it  he  has  done  soinetlung,  or 
assumed  some  obligation ;  The  fact  that  others  have  subscribed  to  the  same 
object  is  not  a  sufficient  consideration. — College  Street  Church  v.  Kendall 
(with  note).  Sup.  Jud.  Ct  Mass.,  Am.  L.  Reg.,  Sept,  p.  646. 
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—Authority  of  public  agent  to  bind  county ;  Authority  of  public 
ftte  agents  distinguished ;  Property  of  county  not  subject  to  mechan- 
— Bouton  V.  Supervisors,  Sup.  Ct.  111.,  C.  L.  J.,  Aug.  8,  p.  106. 

BemoYal  of  cause  from  state  to  federal  court ;  Injunction  by  state 
kinat  proceeding  in  United  States  court ;  When  such  injunction  has 
-territorial  operation. — Lehigh,  etc.,  Co.  v.  Central  R.  R.  Co.,  etc, 
•.  Ct-,  W.  D.  Pa.,  W.  N.  C,  July  12,  p.  187. 

nd  of  cause  from  state  to  federal  court ;  Held,  in  the  removal  of  a 
>m  a  state  to  a  federal  court,  the  whole  suit  must  be  removed ;  a 
'.  of  a  suit  cannot  come  to  the  federal  court  for  trial,  because  a  party 
d  in  that  fragment,  or  some  single  issue,  is  a  citizen  of  another  state 
it  of  the  plaintiff;  Held,  that  it  is  not  enough  that  citizens  of  dif- 
;ates  must  be  interested  in  the  same  issue  or  controversy  which 
the  course  of  a  c«se,  but  they  must  have  such  an  interest  that,  when 
ition  to  which  they  are  parties  is  settled,  the  suit  is  therein'  dcter- 
r  the  right  of  removal  is  not  given. — Carraher  v.  Brennan,  XL  S.  Cir. 
>.  Dl.,  C.  L.  N.,  July  21,  p.  868. 

f  March  8, 1875;  Who  may  remove  suit;  Under  the  act  of  March  8, 
)  right  to  remove  a  cause  from  a  state  court  to  the  United  States 
ourt  exists  in  all  cases  where  there  are  substantial  parties,  citizens 
ent  states,  on  opposite  sides  of  the  cause,  although  there  are  parties 
site  sides  who  are  citizens  of  the  same  state ;  The  act  of  July  27, 
Stat.  806),  so  far  as  it  authorizes  a  defendant  to  remove  a  cause  as 
is  not  repealed  by  the  act  of  March  8,  1876. — Girardey  v.  Moore  et 
\,  Cir.  Ct,  S.  D.  Ga.,  C.  L.  J ,  July  27,  p.  78. 

diction  of  state  and  federal  courts;  Removal  of  cause;  Parties  in 
;  Held^  that  where  there  are  merely  formal  parties  defendant  to  the 
ring  no  real  interest,  and  against  whom  no  relief  is  asked  or  decree 
iss,  residing  in  the  same  state  with  complainants,  that  does  not  oust 
rt  of  its  jurisdiction  of  a  cause  if  it  appear  that  the  parties  really 
»t  are  citizens  of  different  states. — Board,  etc.,  of  Arapahoe  County 
ss  Pacific  Ry.  Co.  et  al,,  U.  S.  Cir.  Ct,  D.  Col.,  C.  L.  N.,  July  28, 
«.  c,  C.  L.  J.,  Aug.  8,  p.  102. 

\  courts  have  exclusive  jurisdiction  over  territory  occupied  for  mili- 
>tii,  unless  it  has  been  purchased  pursuant  to  provisions  of  Art.  1, 
^o.  16,  Const  U.  S.  Military  courts  are  judicial  tribunals,  and  ema- 
m  the  same  source  as  the  civil  federal  courts ;  They  have  exclusive 
tion  over  cases  of  a  purely  military  nature ;  When  a  soldier  by  the 
:t  commits  a  crime  against  the  civil  and  military  authorities,  he  is 
)  be  tried  by  the  court-martial  and  by  the  civil  tribunal,  and  a  trial 
is  no  bar  to  subsequent  proceedings  by  the  other ;  Officers  and  sol- 
-e  citizens,  and  are  just  as  amenable  to  the  civil  tribunals  as  other 
:  Military  law  is  superseded  by«  and  subordinate  to,  civil  law ;  When 
er  or  soldier,  in  time  of  pence,  by  the  same  act  commits  a  crime 
the  military  and  civil  authorities,  at  any  time  prior  to  being  put  on 
fore  the  military  court  he  must  be  given  up  to  the  civil  authorities, 
)pHcation  duly  made  by  or  in  behalf  of  the  party  injured,  pursuant  to 
ms  of  Art  War,  59,  ^ev.  Stat  IT.  S.,  p.  234;' Unless  such  demand 
;)lication  i«  made,  the  military  authorities  will  retain  custod}'  of  the 
p  snd  jurisdiction  of  the  case  till  it  is  disposed  of,  after  which  he  will 
nable  to  the  civil  courts. — State  of  Nebraska  v.  Pollock,  Dis.  Ct 
ne  Co.,  Neb.,  C.  L.  N.,  Sept  1.  p.  412. 

.Law.— Murder  in  the  first  degree ;  Evidence  necessary  to  convict; 
s  deadly  weapon ;  Presumption  of  intent  to  kill ;  Absence  of  motive ; 
Effect* of  in  strengthening^  evidence  of  degree  of  murder. — Lanahan 
Commonwealth,  Sup.  Ct  Pa.,  W.  N.  C,  July  19,  p.  194. 

sufficient^  in  an  information  for  selling  intoxicating  liquors,  to  define 
nee  by  the  general  term,  "intoxicating  liquors;''  It  is  not  necessary 
ify  whether  the  same  was  whiskey,  gin,  brandy,  rum,  or  other  spirits. 
I V.  Hannum,  Sup.  Ct  Ind.,  West.  Jur.,  Aug.,  p.  478. 
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Ckihinal  JjAW—Coniinued. 

Rape;  Assault  with  intent;   Evidence;   On  the  trial  of  an  indictment 

for  an  assault  with  intent  to  commit  rape  it  is  competent,  where  the 
defendant  is  a  witness,  to  enquire  of  him  what  his  intention  was. — Greer  ▼. 
Sute,  Sup.  Ct.  Ind.,  West  Jur.,  Aug.,  p.  480. 

Witness ;  Party ;  Credibility ;  On  the  trial  of  an  indictment  the  defend- 
ant testified  in  his  own  behalf  as  a  witnes?,  and  the  court  instructed  the 
jury  that  «*  »  *  ♦  one  interested  will  not  usually  be  as  honest  and  candid 
as  one  not  so ;''  Held,  error,  and  that,  even  if  the  proposition  be  true  as 
matter  of  fact,  it  is  not  a  legal  presumption. — Greer  v.  State,  Sup.  Ct  Ind., 
West  Jur.,  Aug.,  p.  480. 

— -  Where,  under  statute,  defendant  testifies,  state's  attorney  has  the  same 
rieht  to  comment  upon  his  testimony  as  in  the  case  of  other  witnesses; 
Murder ;  Justification ;  Belief.— Stete  v.  Harrington,  Sup.  Ct  Nev.,  C.  L. 
J.,  Aug.  17,  p.  154. 

Reouisites  of  indictment  for  uttering  forged  paper  under  Missouri  stat- 
ute.—Watson  V.  State  (with  note),  Sup.  Ct  Mo.,  C.  L.  J.,  Aug.  31,  p.  210. 

Da&(aok8. — ^Measure  of  damac^es;  Diversion  of  water  of  stream;  Evidence;. 
Testimony  of  expert;  Public  assessors ;  Assessments  as  evidence  of  value ; 
Declaration  of  agent,  when  binding  on  principal. — Hanover  Water  Co.  v. 
Ashland  Iron  Co.,  Sup.  Ct  Pa.,  W.  N.  C,  Aug.  28,  p.  266. 

Defective  coal  shaft;  Action  under  Illinois  statute. — Wesley  City  Coal 

Co.  V.  Haler,  Sup.  Ct  III.,  C.  L.  J.,  Aug.  24,  p.  180. 

Devise. — Legacies  and  annuities ;  When  chargeable  upon  land ;  Devise  to 
charitable  uses ;  When  void ;  When  subject  of  such  aevise  descends  upon 
heirs  subject  to  charges ;  Appeal  in  proceeding  under  the  act  of  February 
23,  1853  (Purd.  Dig.  451) ;  When  entertained.— Davis'  Appeal,  Hanbest's 
Estate,  Sup.  Ct  Pa.,  W.  N.  C,  Aug.  30,  p.  207. 

Ejectment. — ^Evidence;  Abstract  of  title,  possession  of;  What  court  will  take 
judicial  notice.— Smith  v.  Stephens,  Sup.  Ct  111.,  C.  L.  N.,  July  21,  p.  363. 

Title;  Practice;  Confederate  slates;  Conquest;  Executors  and  adminis- 
trators ;  Estoppel ;  Nonsuit — Atkinson  v.  Central  Georgia,  etc,  Co.,  Sup. 
Ct  Ga.,  C.  L.  N.,  Sept  8,  p.  419. 

Evidence. — Act  of  April  16,  1869 ;  Incompetency  of  party  as  a  witness  in 
action  against  surviving  member  of  a  firm. — Standbriage  v.  Catanach,  Sup. 
Ct  Pa.,  W.  N.  C,  July  12,  p.  176. 

Heldf  error  to  permit  one  joint  tort-feasor  to  testify^  that  he  alone  was 

responsible  for  the  injury  done;  the  law  regarding  no  distinction  as  to  lia- 
bility in  such  cases,  and  such  testimony  having  the  effect  of  solving  a  ques- 
tion of  law  of  which  the  witness  had  no  right  to  speak. — Hoener  v.  &och 
et  aL,  Sup.  Ct  111.,  C.  L.  N.,  July  28,  p.  371. 

Executors  AND  Administrators. — Decedent's  estate ;  Administrator;  Inter- 
est accruing  after  the  filing  of  the  account  belongs  to  distributees ;  Admin- 
istrator chargeable  therewith. — Estate  of  Wm.  Pollock,  deceased,  Laige's 
Appeal,  Sup.  Ct  Pa.,  W.  N.  C,  July  12,  p.  182. 

Decedents'  estates ;  Orphans*  court ;  Sale  of  real  estate  for  payment  of 

debt  secured  by  first  mortgage;  Scire  facias  on  such  mortgage  in  the  com- 
mon pleas;  When  not  stayed;  Practice  in  Philadelphia  county. — Grice's 
Appeal,  Sup.  Ct  Pa.,  W.  N.  C,  July  26,  p.  208. 

Marshalling  of  testator's  assets ;  Legacies ;  General  and  specific;  Devises 

of  real  estate;  Specific  devises;  Reference  purchasers. — Farnum  v. Baacom. 
Sup.  Jud.  Ct  Mass.,  C.  L.  J.,  Aug.  31,  p.  204. 

Express  Company. — Plaintiff  delivered  three  bales  of  furs,  worth  $7,000,  to 
the  dofendanjts  at  Chicago,  for  transportation  to  New  York,  taking  a  receipt 
therefor,  in  which  it  was  stipulated  that  the  company  should  not  be  held  for 
any  loss  or  damage  except  as  forwarders  only,  nor  for  any  loss  or  damage 
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s  Ck>MFAKY — Chntinued. 

r  box,  package,  or  thine,  for  over  $50,  unless  the  Jast  and  true  value 
»f  should  be  stated  in  the  receipt  No  value  Mras  stated  in  the  receipt, 
irs  were  lost  through  the  failure  of  a  railroad  company,  employed  oy 
lant  to  carry  them,  to  provide  its  cars  with  the  most  approved  plat- 
iien  in  use.  Held  (1),  that,  while  the  defendant  could,  by  express  con- 
relieve  itself  of  its  liability  as  an  insurer,  it  could  not  so  relieve  itself 
liability  for  its  own  negligence,  or  that  of  a  railroad  company 
yed  to  carry  its  freight;  (2)  that  the  railroad  company  in  question 
lilty  of  negligence  in  not  adopting  and  using  the  most  approved  plat- 
hen  in  use,  and  that  defendant  was  liable  for  the  value  of  the  furs 
yed  on  account  of  such  default ;  (3)  that  to  avail  itself  of  the  limita- 
pon  its  liability,  contained  in  said  receipt,  to  any  extent,  the  defend- 
ust  show,  by  'the  moat  eatiafaetory  eviaenee,  that  the  terms  of  the 
t  were  comprehended  and  assentea  to  by  the  shipper. — Boskowitz  v. 
s  Express  Co.  (with  note),  Sup.  Ct  111.,  C.  L.  J.,  July  20,  p.  58. 

XBjrr  CoNTETANCES.— Voluntary  conveyance;  Title;  A  voluntary 
y^ance  of  property,  made  for  the  purpose  of  defrauding  the  creditors  of 
■antor,  will  piisiss  the  title  to  the  grantee,  and  the  property  will  be  sub- 
>  levy  or  sale  as  the  property  of  the  latter,  at  the  suit  of  nis  creditors ; 
sentatives  and  privies;  Though  the  conveyance  be  subject  to  dis> 
ance  for  fraud,  at  the  suit  of  the  creditors  of  the  g^ntor,  it  cannot 
peached  by  the  representatives,  heirs,  or  devisees  of  the  grantor,  or  by 
irson  claiming  under  him ;  SheriflTs  deed ;  Recitals  in  a  sheriff's  deed 
nclusive  as  against  third  parties. — ^Fowlkes  v.  Harris  (with  note),  Sup. 
snn.,  0.  L.  J.,  Aug.  24,  p.  181. 

aME!rr. — An  attachment  execution,  where  an  issue  is  framed  upon  a 
)f  nulla  bona,  a  verdict  which  simply  gives  a  sum  of  money  to  the 
iff  is  erroneous ;  The  verdict  should  show  what  goods  or  property  of 
ifendant  are  in  the  hands  of  the  garnishee. — Bonafifon  v.  Thompson, 
Ct,  Pa.,  W.  N.  C,  July  26,  p.  210. 

T>  AKD  Wife. — Feme  covert ;  Contract  with,  survives  to  her ;  When 
9  of  limitations  operates  only  on  the  remedy  it  must  be  pleaded  ;  Ore 
defence  not  admissible ;  When  the  statute  does  not  bar  debt  for  money 
ived  from  trustee. — Merriman  v.  Cannovan,  ^up.  Ct.  Tenn.,  C.  L.  N., 
L.  p.  412. 

I. — ^BL,  a  minor,  was  a  partner  of  a  firm  which  made  certain  checks  in  pay- 
of  goods  purchased  by  it;  H.  remained  a  partner  seven  weeks  after  ho 
16  of  age  (during  which  time  the  firm  retained  the  goods),  and  drew 
V  for  His  own  use  from  the  firm ;  The  firm  was  then  dissolved ;  H_ 
[n  agreement  from  the  other  members  that  they  would  pay  its  debts ; 
sn  supposed  the  checks  had  been  paid;  Held,  that  H.,  being  an  infant 
the  checks  were  made,  was  not  liable  (hereon,  and  his  acts  subsequent 
iving  at  age  did  not  constitute  a  ratification. — ^Tobey  v.  Wood,  Sup, 
2i.  Mass.,  C.  L.  J.,  Ku^.  10,  p.  125;  «.  c,  Alb.  L.  J., 'Aug.  25,  p.  186; 
C.  L.  N.,  Sept  1,  p.  410. 

riON — Whether  it  will  lie  by  city  against  its  own  officers  to  prevent  col- 
n  of  state  tax;  Taxation;  Power  of  state  board  of  revenue  commis- 
■8  to  add  to  subjects  of;  Held  (an  equally  divided  court  afiSrming  the 
e  below),  that  an  injunction  will  not  issue  at  the  suit  of  a  city  against 
rn  officers,  the  state  being  no  party  to  the  bill. — City  of  Philaddpoia  v. 
ran  et  al.,  Sup.  Ct.  Pa.,  W.  N.  C,  Aug.  2,  p.  222. 

irCB,  Fire. — Legal  representatives ;  Descent ;  Alienation  ;  Judicial 
Construction ;  Ambieuity  ;  Waiver  of  Conditions  ;  Estoppel ;  Need 
9  in  writing ;  What  will  amount  to  a  waiver;  New  consideration ;  Power 
jnt;  Incidental  powers ;  Extent  of  waiver;  Court  andjurv. — Georgia, 
[ns.  Co.  V.  Kinnier*s  Admr.  (with  note),  Sup.  Ct.  App.  Va.,  C.  L.  J., 
10,  p.  127. 
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Insurance,  Virb— Continued. 

—  Waiver  of  conditions  of  policy ;  Condition  that  waiver  must  be  endorsed 
on  the  policy;  Effect  of  parol  waiver;  Principal  and  aeent;  Agent's 
knowledge;  How  far  principal  affected ;  Pleading;  Variance  between  narra- 
tive and  evidence.  The  State  Ins.  Co.  of  Missouri  v.  Todd  et  al^  Same  t. 
J.  C.  Todd,  Sup.  Ct  Pa.,  W.  N.  C,  Aug.  16,  p.  248. 

Insurance,  Life. — ^Life  insurance ;  Suicide;  When  intent  to  commit  is  ques- 
tion for  jury ;  Where  no  eye-witness  to  a  death  bv  violence  exists,  the  ques- 
tion of  whether  or  not  the  deceased  has  committed  suicide  is  to  be  sub- 
mitted to  the  jury  for  determination  from  the  surrounding  circumstances ; 
Heldf  that  under  the  circumstances  the  question  of  whether  or  not  the 
deceased  had  committed  suicide  was  properly  left  to  the  Jury.— Shank  v. 
United,  etc.,  Society,  Sup.  Ct.  Pa.,  W.  N.  C,  Aug.  2,  p.  222. 

Failure  to  pay  premiums  on  account  of  intervention  of  war ;  Insured 

entitled  to  equitable  value  of  policy  if  he  die  during  the  war. — Crawford  v. 
^tna  Life  Ins.  Co.,  Same  v.  Manhattan  Life  Ins.  Co.  (with  note).  Sup.  Ct. 
Tenn..  C.  L.  J.,  Aug.  3,  p.  100. 

Evidence ;  Circular ;  Non-forfeiting  policy ;  In  an  action  upon  a  policy 

of  life  insurance,  evidence  of  the  wholesale  issuance,  by  the  defendant  of  a 
circular  apprising  its  policy-holders  that  its  policies  are  to  be  made  non- 
forfeiting,  so  far  as  the  "  premium  reserve  "  will  make  them  so,  is  held 
admissible  in  evidence  as  tending  to  show  that  the  insured  failed  to  pay  his 
last  premium  b}^  reason  of  reliance  upon  the  promises  of  such  circular,  and, 
if  the  jury  find  the  fact  to  be  so,  the  policy  is  not  to  be  forfeited  during  such 
period  as  the  "premium  reserve  "  will  cover. — Steel  y.  St  Louis,  etc.,  Ina. 
Co.  (with  note),  St.  Louis  Ct  App.,  C.  L.  J.,  Aug.  17,  p.  158. 

Judgments. — Former  judgment ;  When  a  bar ;  Extrinsic  evidence  to  show 
point  contested  in  former  trial. — ^Russell  v.  Place,  Sup.  Ct  U.  S.,  C.  L.  N., 
July  21,  p.  861. 

When  alien;  Entry  upon  docket;  The  law  of  the  state  where  entered 

followed  in  federal  court;  In  order  to  operate  as  a  lien  the  judgment  must 
be  properly  and  not  ambiguously  entered. — In  re  Hamilton  Boyd,  U.  S.  Dis. 
Ct,  D.  Greg.,  C.  L.  N.,  Aug.  11,  p.  886. 

Foreign  judgment ;  Where  it  embraces  the  same  subject-matter  it  is  con- 
clusive, although  the  suit  in  which  it  was  obtained  was  begun  after  the  one 
in  which  it  is  pleaded;  Plea  puis  darrein  continuance;  Receiver;  Pre- 
sumption of  identity  with  his  company  as  a  partv  to  a  suit. — Paine  v. 
Schenectady  Ins.  Co.,  Sup.  Ct  R.  L,  Am.  L.  Reg.,  Sept.,  p.  564. 

Judicial  Sales. — Will  not  be  set  aside  for  inadequacy  of  price,  when; 
Redemption ;  Sale  in  gross ;  Subdivision. — Jones  v.  Townsend  (with  note), 
Sup.  Ct  Tenn.,  C.  L.  J.,  Aug.  81,  p.  202. 

Landlord  and  Tenant. — Tenant  holding  over ;  Verbal  lease  for  a  year  to 
commence  in  future, — Held,  that  if  a  tenant,  under  a  lease  for  a  year,  hold 
over,  he  holds  the  premises,  in  the  absence  of  a  new  agreement,  subject  to 
the  same  terms  and  conditions  as  in  the  original  lease ;  That  the  holding 
over  rests  upon  a  new  implied  contract,  and  not  upon  the  former  lease; 
Heldy  that  a  verbal  lease  for  the  period  of  one  year,  to  commence  in  Juturo^ 
is  valid,  and  not  within  the  statute  of  frauds  of  Colorado. — ^Lears  ▼.  Smitii 
et  al,,  Sup.  Ct  Col.,  C.  L.  N.,  Aug.  11,  p.  886. 

Limitations  of  Actions. — A  suit  upon  a  mortgage  is  not  a  suit  for  the  deter- 
mination of  any  right  to,  or  interest  in,  real  property,  but  simpiv  a  suit  upon 
a  sealed  instrument  to  enforce  a  lien  for  the  payment  of  the  deot  which  it  is 
given  to  secure,  and  is,  therefore,  barred  witnin  ten  years  from  the  time  the 
cause  of  suit  accrues ;  Absence  of  the  mortgagor  from  the  state,  when  or  after 
the  cause  of  suit  accrues  upon  a  mortga^,  (Toes  not  suspend  or  prevent  the 
statute  of  limitations  from  running  against  a  suit  to  foreclose  the  same. — 
Eubanks  v.  Leveridge,  U.  S.  Cir.  Ct,  D.  Greg.,  C.  L.  N.,  Aug.  18,  p.  8»i. 
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LtiHiTATiOKS  OF  AcTiovB—Ckmiintied. 

Trusts;  Fraud;  Photographic  copies  of  instruments  sued  on  can  only  bo- 
used as  secondary  evidence. — ^Eborn  v.  Zimpleman,  Sup.  Ct  Tex.,  Cf.  L. 
J.,  Aug.  81,  p.  207. 

There  is  no  statutory  bar  in  Vir^nia  to  the  time  within  which  a  petition 

may  be  filed  to  correct  error  in  an  interlocutory  decree ;  Decree  of  sale  of  ~ 
lands;   Liens. — Kendrick  v.  Whitney,  Sup.  Ct.  App.  Va.,  C.  L.  N.,  Sept. 
8,  p.  419. 

liiQiroB  Skllino. — ^Exemplar^  damans  for  mental  distress,  in  action  under 
•* civil  damage''  laws;  Evidence ;  Former  intemperate  habits. — Friend  v. 
Dunks  (with  note),  Sup.  Ot.  Mich.,  C.  L.  J.,  Aug.  17,  p.  161. 

Hakdamus. — Construction  of  statute;  State  auditor;  The  act  of  the  sixteenth 
general  assembly,  "  appropriating  money  for  the  aid  and  maintenance  of 
the  state  university, '^  which  autnorizes  the  payment  of  the  amount  "in 
eight  eoual  quarterly  instalments,  commencing  on  and  with  the  first  day  of 
July,  1875,  or  as  soon  after  such  quarterly  periods  as  the  money  in  the  state 
treasury  may  allow,"  casts  upon  the  state  auditor  the  duty  to  issue  warrants 
for  each  quarterly  instalment  at  the  beginning  of  each  Quarter,  although 
there  is  no  money  in  the  state  treasury  to  pay  the  same,  ana  mandamus  will 
issue,  in  case  he  refuses,  to  compel  the  auditor  to  perform  such  duty.— State 
V.  Sherman,  Sup.  Ct  Iowa,  West  Jur.,  Sept.,  p.  526. 

Mastkr  and  Servant. — Negligence  of  co-employ6  causing  injury  to  ser- 
vant; Evidence  of  incompetency  of  co-employ^;  Previous  discharge; 
Custom  must  be  shown  to  be  general ;  Opinion  of  superintendent  as  to  com- 
petency of  an  employ^;  Specific  acts  of  negligence  of  employ^,  when  admis- 
sible.— Couch  V.  Watson  Coal  Co.  (with  note),  Sup.  Ct  Iowa,  C.  L.  J.,  Aug. 
8,  p.  108. 

HoRTOAOKS. — ^Mort^age  to  secure  coupon  bonds ;  Sheriff's  sale ;  Distribution  - 
of  proceeds;    Holder  of   bond  informally  transferred  to    him. — Hodge's 
Appeal,  Sup.  Ct  Pa.,  W.  N.  C,  Aug.  28,  p.  269. 

A  mortgagor  sold  the  mortgaged  property'to  W.,  who  assumed  the  pay- 
ment of  the  mortgage ;  When  the  mortgage  became  due  the  property  could 
be  sold  for  sufficient  to  satisfy  it,  and  he  requested  the  mortgagee  to  imme- 
diately foreclose  it ;  The  mortgagee  neglected  to  do  so,  and  the  property 
depreciated  in  value  so  that  there  was  a  deficiency  on  foreclosure  siue  when 
made ;  Heldy  that  the  mortgagor  was  not  liable  for  the  deficiency. — Russell 
V.  Weinberg,  City  Ct  Brooklyn,  Alb.  L.  J.,  Sept.  8,  p.  164. 

MuKidFAL  Corporations. — Contracts  with  municipal  corporations ;  Author- 
ity of  municipal  officers  to  make  time  contracts. — Garrison  v.  City  of 
Chicago,  U.  S.  Cir.  Ct.  N.  D.  111.,  C.  L.  N.,  July  21,  p.  862. 

Damages  for  negligence  cannot  be  recovered  against  a  municipal  corpora- 
tion for  an  injury  resulting  from  the  plan  of  a  public  work,  as  distinguished 
from  its  mode  of  execution ;  So  held  where  the  injured  party  had  fallen  into 
a  ditch  which  was  dug  across  a  hig[hway,  but  was  not  covered  to  the  full 
width  of  the  road ;  The  determination  of  the  plan  of  a  public  road  is  in 
the  nature  of  legislative  action,  the  lawful  exercise  of  which  can  neither 
be  a  wrong  nor  be  transferred  to  courts  and  juries  from  the  body  to  which 
it  belongs;  Negligence  may  be  predicated  of  the  construction  and  subse- 
quent management  of  a  puolic  work,  but  not  of  its  plan. — City  of  Lansing 
V.  Toolan,  Sup.  Ct  Mich.,  Alb.  L.  J.,  Sept  8,  p.  164. 

National  BANKS.—The  cashier  of  a  national  bank,  with  the  knowledge  of  the 
directors,  received  bonds  for  safe  keeping  from  a  customer,  and  gave  a 
receipt  for  them;  The  bonds  were  subsequently  stolen;  No  explanation 
of  the  robbery  being  offered,  held,  that  there  was  in  this  case  sufficient  evi- 
dence on  the  question  of  gross  negligence  to  go  to  a  jury ;  held,  further,  that, 
if  the  bonds  were  stolen  through  ^oss  negligence  on  the  part  of  the  bank, 
the  latter  was  liable.— First  National  Bank,  etc.,  v.  Graham,  Sup.  Ct  Pa.,  . 
W.  N.  C,  July  26,  p.  205. 
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National  Baitkb — Continued, 

A  resolution  to  go  into  liquidation,  together  with  a  certificate  of  dit- 

charge  from  liability  for  circulating  notes,  does  not  operate  to  dussolre  a 
national  bank  so  that  no  judgment  can  be  rendered  against  it;  A  state  court 
may  entertain  an  action  of  debt  against  a  national  bank  to  recover  double 
the  amount  of  interest  unlawfully  taken  b^  it;  There  is  a  dtstinctaon  betw««B 
a  remedial  penalty  given  the  party  aggneved  and  a  penalty  prescribed  as  a 
criminal  punishment,  and  a  state  court  may  entertain  an  action  to  recover 
the  former,  although  it  is  ^ven  by  an  act  of  Congress ;  The  penalties  acd 
forfeitures,  of  whidi  exclusive  jurisdiction  is  given  to  the  feder»l  courts  br 
section  711  of  the  Revised  Statutes,  contemplates  only  those  penalties  and 
forfeitures  of  a  public  nature  which  may  be  sued  for  iTy  the  government,  or 
some  person  in  its  behalf. — Ordway  v.  Central  National  Bank  (with  notej, 
Ct  App.  Md.,  C.  L.  J.,  July  27,  p.  84. 

Neolioekck. — A  railroad  company  is  not  liable  for  an  injury  to  a  persoc 
resulting  from  its  failure  to  exercise  ordinary  skill  and  care  in  the  erectic-n 
or  maintenance  of  its  station-house,  where,  at  the  time  of  receiring  the 
injury,  such  person  was  at  such  station-house  by  mere  permission  and  sufiei^ 
ance,  and  not  for  the  purpose  of  transacting  any  business  with  the  company 
or  its  agents,  or  on  any  business  connected  with  the  operation  of  the  road.-^ 
Pittsburg,  etc.,  R.  R.  Co.  v.  Bingham,  Sup.  Ct  Ohio,  C.  L.  J.,  July  27,  p.  hi. 

Demurrer  to  evidence;  Review  by  supreme  court;  Contract;  Release  of 

damages  for  injury  by  negligence;  If  signed  while  releasor  is  incapacitated 
in  mind,  through  the  influence  of  opiates  taken  to  lull  pain  after  an  accident, 
it  is  void ;  In  such  case  the  releasor  may  sue  for  the  tort  without  tendering 
back  the  amount  received ;  Negligence  of  fellow-servant ;  Notice  to  employer 
of  servant's  character. — Chicago,  etc.,  R.  R.  Co.  v.  Do3'le,  Sup.  Ct.  Eas., 
Am.  L.  Reg.,  Aug.,  p.  484. 

Contributory  negligence  defined. — ^Harlan  ▼.  St  Louis,  etc..  By.  Co.,  Sup. 

Ct  Mo.,  C.  L.  J.,  fc>ept  7,  p.  221. 

Officers. — ^Where  the  oflSce  is  abolished,  the  oflScer  not  only  becomes /i»ic/i« 
officio^  but  he  has  no  right  to  further  compensation  unless  there  has  Men  an 
express  contract  for  a  specified  time;  An  election  to  ofiioe  for  a  certain  term 
is  jiot  such  a  contract — Williams  v.  City  of  Newport,  Ct  App.  Ky.,  Am. 
L.  Reg.,  Sept,  p.  667. 

.Partnership. — ^Where  one  who  has  given  credit  to  a  partnership  which  be 
believes  to  be  a  limited  partnership,  and  which  is  known  to  the  public  af 
such,  afterwards  seeks  to  cnarge'all  tne  partners  as  general  partners,  the  bur- 
den of  proof  is  upon  him  to  snow  a  general  partnership. — Wbilldin  v.  Bul- 
lock, Sup.  Ct  Pa.,  W.  N.  C,  Aug.  9,  p.  284. 

Patents. — Infringement;  HcW,  that  a  mere  suggestion  that  a  given  result 
can  be  obtained  is  not  patentable,  and  does  not  anticipate  a  patent  by 
another,  but  a  mechanism  or  design  must  be  described  hy  which  the  sug- 

fested  result  is  obtained. — Graham  v.  Gkimmon,  U.  S.  Cir.  Ct,  N.  D.  DU  C 
u  N.,  July  28,  p.  870. 

Pleading.— Denial  of  citizenship  of  the  plaintiff  pleaded  with  matter  to  the 
merits  becomes  frivolous ;  Amoiguity  or  uncertainty  not  a  ground  for  motion 
to  strike  out ;  A  plea  of  estoppel  which  does  not  show  that  the  defendant 
was  misled  by  the  plaintiff,  or  those  under  whom  he  claims,  is  frivolous.— 
Gflger  V.  Harrison,  U.  S.  Cir.  Ct,  D.  Oreg.,  C.  L.  N.,  Aug.  4,  p.  877. 

A  declaration  counting  upon  a  promise  good  in  parol,  by  the  commoa 

law,  need  not  show  a  compliance  with  the  statute  or  frauds;  HMy  thst  a 
stranger  to  the  consideration  cannot  enforce  a  contract  by  an  action  tbertta 
in  his  own  name.— Lehow  v.  Pierce,  Sup.  Ct  Col.,  C.  L.  N.,  Aug.  25,  p.4(B. 

Powers.— Trust;  Power  of  distribution;  Does  not  include  power  of  liznita- 
tion  as  to  character  of  esUte  given ;  Trust  created  under  such  power  voiA— 
James  M.  Smith's  Estate,  Appeal  of  the  Fidelity,  etc,  Co.,  Sup.  Ct  Pa, 
W.  N.  C,  Aug.  80,  p.  265.  j»        »       •»      t- 
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Pbacticb. — ^Evidence ;  Former  recovery :  Admissibility  of  parol  testimony  as 
to  the  real  issue  in  the  former  suit— Aiken  v.  Stewart  ei  aLy  Sup.  Ct  Pa., 
•W.  N.  C,  July  12,  p.  180. 

Affidavit  of  plaintiff's  claim ;  Sufficiency;  Striking  plea  from  files;  Affi- 
davit of  merits. — Wadsworth  v.  ^tna  National  Ba^.  Sup.  Ct  111.,  C.  L, 
N.,  July  28,  p.  871. 

Where  it  appears  that,  after  an  amended  plea  had  been  stricken  from  the 

files,  the  defendant  hal  really  had  the  same  benefit  in  proof  of  his  alleged 
defence  that  he  would  have  had  if  the  plea  had  remained,  and  has  suffered 
no  injury  in  this  respect,  the  judgment  will  not  be  reversed  on  the  ground 
of  error  in  striking  such  plea  from  the  files ;  The  court  review  the  testimony 
in  this  case,  and  find  the  verdict  against  the  weight  of  evidence. — Boyd  v. 
Martin,  Sup.  Ct  111.,  C.  L.  N.,  July  28,  p.  371. 

Motion  to  exclude  evidence  from  jury  should  have  been  sustained  where 

essential  allegation  in  declaration  was  unsupported  by  proof. — Poleman  v. 
Johnson,  Sup.  Ct  DL,  C.  L.  N.,  July  28,  p.  871. 

Practice ;  Affirmance  of  judgment  of  alderman  on  default  of  appearance 

of  an  appellant  at  the  trial  in  the  common  pleas ;  Constitutionality  of;  Right 
of  trial  Dy  jury ;  Authority  of  the  courts  to  establish  rules  requiring  vigi- 
lance in  suitors ;  Rule  4  of  the  court  of  common  pleas  No.  1,  of  Philadelphia 
county.— Lloyd  V.  Toudy,  Sup.  Ct  Pa..  W.  N.  C.,  Aug.  2,  p.  226. 

Bringing  the  sovereign  power  into  court;  Power  to  make  the  United 

States  a  party  defendant ;  Iieldf  that  the  court  has  no  power  to  compel  the 
district  attorney  to  enter  the  appearance  of  the  government  as  a  party 
defendant;  Qucere,  the  court  will  make  an  order  that  the  United  States 
plead,  answer,  or  demur  within  a  given  time,  and,  failing  to  do  so,  after 
proper  service  of  such  order,  the  government  will  be  treated  like  any  other 
person ;  This  was  a  suit  to  foreclose  a  mortgage  upon  certain  real  property, 
over  which  the  United  States  had,  after  the  execution  of  the  mortgage  tiy 
defendant  to  complainant,  acquired  a  judgment  lien. — ^Fifth  National  Bank 
V.  Long,  U.  S.  Cir.  Ct,  S.  D.  111.,  C.  L.  NT,  Aug.  4,  p.  381. 

Held,  that  if,  under  a  general  exception  to  the  charge,  a  single  proposi- 
tion embraced  to  the  charge  is  sound,  the  exception  cannot  be  sustained ; 
That  admissions  of  a  party,  in  order  to  be  receivable  as  evidence,  must  be 
such  as  are  against  his  own  interest ;  That,  in  this  case,  the  declarations  of 
AUsbury,  made  after  he  had  parted  with  the  possession  of  the  property, 
amounted  to  a  disclaimer  of  any  liability  on  his  part  to  Emerson,  and  were, 
therefore,  declarations  in  his  own  favor,  and  were  improperly  admitted. — 
Webber  v.  Einmerson,  Sup.  Ct  Col.,  C.  L.  N.,  Aug.  11,  p.  887. 

Errors  and  appeals;  Feigned  issue;  Practice;  A  writ  of  error  to  pro- 
ceedings on  a  feigned  issue  brings  up  only  exceptions  taken  on  the  trial  of 
the  issue;  Allegeairregularities  in  the  proceedings  out  of  which  the  issue 
arises  can  only  be  reviewed  after  a  final  decree  in  these  proceedings. — 
McParland  v.  Clark,  Sup.  Ct  Pa.,  W.  N.  C,  Aug.  16,  p.  260. 

Irregularity  in  proceedings;    Misconstruction  by  counsel  of  order  of 

court  entered  by  agreement;  Kight  of  court  at  a  subsequent  term  to  amend 
sach  order  accordmg  to  its  true  intent  and  meaning,  or  to  set  it  aside. — 
Lingenfelter  v.  Riddlesburg,  etc.,  Co. ;  King's  Exr.  ei  al.  v.  Same,  Sup.  Ct 
Pa.,  W.  N.  C,  Aug.  28,  p.  261. 

^BAL  PROPKBTY. — To  sustain  a  conveyance  of  property  not  in  ease^  what 
necessary ;  To  sustain  a  conveyance  of  property  not  in  ease,  there  must  be  a 
valuable  consideration ;  It  is,  therefore,  doubtnil  whether  preexisting  debts 
will  be  sufficient ;  The  contract  must  be  one  of  which  a  court  ot  equity 
would  decree  the  specific  performance,  or  the  propertv,  when  it  comes  into 
esse,  must  be  taken  possession  of  bv  the  grantee  before  adverse  rights 
Attach.— Phelps  v.  Murray,  Tenn.  Ch.'Ct,  C.  L.  N.,  Sept  8,  p.  417. 
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Reflstik.— Possession  of  specific  bequests ;  Right  to  preyent  enjojmeot  ct 
specific  bequests;  Replevin  of  specific  bequests;  An  executor  who  has  ocv^ 
assented  to  the  holding  of  a  specific  legacy  by  the  legatee  cannot  arbitr&riW 
resume  it,  and,  if  he  does  so,  it  may  ^  replevied ;  C  necessary  to  resort  U 
the  specific  legatee  for  contribution,  the  Michigan  statute  (2  Oomp.  L.,  6ec% 
4856,  4366)  has  furnished  the  means ;  Assent  of  executor  to  possessioD  of 
legacy.— Eberstein  v.  Qamp,  Sup.  Ct.  Mich.,  C.  L.  J.,  Aug.  31,  p.  201. 

Salss. — ^Fraudulent  sale ;  Title  in  vendee ;  A  sale  of  goods  procured  bj  the 
fraud  of  the  vendee  passes  the  title  to  him,  subject  to  the  right  of  the  vendor 
to  avoid  the  sale  for  Uie  fraud ;  The  sale  is  voidable,  not  Toid ;  Adverse  title: 
If  the  goods  be  seized  as  the  property  of  the  vendee,  by  valid  judicial  pru- 
ceedings,  a  bona  Jide  purchaser  under  such  proceeding  will  acquire  a  titl< 
superior  to  the  rights  of  the  original  vendor  to  avoid  his  sale,  and  ibeplaintif 
in  such  proceedings  will  acquire  a  like  superior  right  to  the  proceeds  of  tbs 
sale.— Dickson  v.  Culp  (with  note),  Sup.  Ot  Tenn.,  C.  L.  J.,  Aug.  24,  p.  IN^. 

Schools. — School  districts ;  What  constitutes  new  one ;  Apportionment  atd 
division  of  school  property;  Acts  of  May  8,  1854,  May  8,  1855,  Apn!, 
11, 1862,  and  April  17, 1865.— /»  rt  Abington  School  DUtrict,  Sap.  Ct  Pa. 
W.  N.  C,  Aug.  16,  p.  247. 

Seduction. — Confinement  in  house  of  third  person  does  not  bar  action  of 
plaintiff  if  at  the  time  of  the  seduction  of  his  servant  the  relatioD  of  mas'*  r 
and  servant  existed  between  the  two ;  Animus  revertendi. — Long  v.  Keilley 
(with  note),  Irish  Ct  Com.  PI,  C.  L,  J.,  July  27,  p.  80. 

Sleeping  Car  Companies. — Sleeping  cars ;  Proprietors  of  not  liable  as  iss- 
keepers ;  The  owners  of  sleeping  cars,  who  receive  pay  in  advance  fr.'-u 
lodgers  merely  for  the  sleeping  accommodation  afforded  by  their  cart,  ar.'i 
this  only  from  a  particular  class  of  persons,  and  for  a  particular  berth,  atd 
for  a  particular  trip,  are  not  liable  as  inn-keepers  for  money  that  maj  tx" 
stolen  from  the  person  of  such  lodgers  on  their  cars ;  Proprietors  of  ct  t 
liable  as  carriers ;  The  proprietors  of  sleeping  cars,  who  only  furnish  sleep- 
ing accommodations  for  travellers  who  have  paid  for  their  traoaportaU<*n 
to  the  railroad  company  over  whose  n)ad  the  sleeping  car  runt,  no  pan  ^f 
which  pay  for  transportation  is  received  by  the  owners  of  the  sleepin?  cars, 
are  not  carriers,  ana  cannot  be  held  liable,  as  such,  for  property  lost  by,  -r 
stolen  from,  lodgers  whilst  on  their  cars.— Pullman  Palace  Car  Co.  v.  SiniUi 
(with  note).  Sup.  Ct  111.,  C.  L.  J.,  July  20,  p.  54. 

Streets.— When  a  clause  in  a  deed,  dedicating  land  to  the  city  for  the  pa*- 
poses  of  a  street,  provided  that,  if  the  street  should  be  abandoned  or  racatrl 
the  premises  should  revert  to  the  present  owners  or  their  assigns,  Keld  ttau 
on  a  vacation  of  such  street  by  the  city,  the  premises  reverted  to  those  der.v- 
ing  title  from  the  original  grantor ;  Jield,  that  the  fee  in  the  street,  retaiced 
by  such  provision  in  the  deed,  could  not  be  divested  and  transferred  U>  adja- 
cent owners  by  direct  legislative  action.— Helm  v.  Webster,  Sup.  Ct  IIU 
C.  L.  N.,  Aug.  26,  p.  408. 

Taxes.— Parsonages ;  Professors'  residences;  Exempt;  Under  our  statute, 
which  exempts  from  taxation  the  property  of  **  literary  ♦  ♦  »  and  rv-i- 
gious  institutions,  *  *  *  devoted  sofely  to  the  appropriate  object*  »'t 
their  institutions,'*  parsonages  owned  by  churches  and  used  by  pastors,  pro- 
fessors' residences,  and  dormitories  owned  bv  colleges,  etc,  aie  not  wb/rtt 
to  taxation;  Constitutional  law;  Such  exemption  Is  not  contrary  to  art  1. 
sec.  8,  of  the  Iowa  constitution.— Trustees,  etc.,  v.  State,  PresidtMit,  etc.  r, 
SUte,  Sup.  Ct.  Iowa,  West  Jur.,  Aug.,  p.  471. 


^~r  ?*Ju  ^^r  non-payment  of;  Tax-title;  The  recital  in  a  commissioner  1 
deed  that  they  had  made  public  sale  of  the  property  raises  a  prima  ./^-r 
presumption  that  the  sale  was  properly  advertised  in  the  manner  pretcni-l 
by  law;  Jenks  v.  Wright,  11  Sm.  410,  limited;  What  would  be  theeffett  f 

BfT'^V?/ S^'^"?."r^l!.^*i;*^^  ^^  *^®  »al«'  no^  decided.— Lee  v.  Jeddo  Coal  CV-, 
Sup.  Ct.  Pa.,  W.  N.  C,  Aug.  9,  p.  281. 
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Taxks — Continued, 

Municipal  taxes;  Recuvery  of,  when  illegally  exacted. — Shea  v.  City  of 

Memphis,  Sup.  Ct  Tenn.,  G.  L.  J.,  Aug.  10,  p.  126. 

Municipal  taxation ;  Territorial  expansion  of  cities ;  Legislative  grant  of 

taxing  power ;  Presumption  that  legislature  acted  rightly ;  What  not  essen- 
tial to  grant  of  this  power.— Brown  v.  City  of  Denver,  bup.  Ct  Col.,  C.  L. 
J.,  Sept.  7,  p.  224. 

Tbask-Makk. — ^Law  of  trade-marks;  What  will  constitute  a  trade-mark; 
Held,  that  the  word  '*  Bethesda/*  used  to  indicate  the  origin  of  certain 
mineral  waters,  constitutes  a  trade-mark  within  the  doctrine  of  the  adjudica- 
tions upon  this  suhject ;  Heldf  that  the  owner  of  any  original  trade-mark 
has  an  undoubted  right  to  he  protected  in  the  use  of  all  marks  or  symbols 
he  may  appropriate  as  designating  the  true  origin  of  the  article  to  which 
they  are  afflxea,  but  he  has  no  right  to  appropriate  a  sign  or  mark  indicating 
the  quality  of  the  goods,  and  which  others  may  employ  with  equal  truth. — 
Dunbar  v.  Glenn,  gup.  Cu  Wis.,  C.  L.  N.,  Aug.  4,  p.  378. 

Trxtsts. — Active  and  executed  trusts ;  What  disposition  of  an  estate  will  sup- 
port a  trust,  and  what  will  not;  Distinction  between  trust  for  life  and  trust 
for  coverture  alone;  Rule  in  Shelley's  case;  When  applicable;  Earp's 
Appeal,  25  Sm.  119,  and  Yamairs  Appeal,  20  Sm.  889,  explained  and  fol- 
lowed.—Williams*  Appeal,  Sup.  Ct  Pa.,  W.  N.  C,  July  19,  p.  189. 

A  trust  fund  may  he  followed  into  and  out  of  a  deposit  in  a  bank,  of 

which  it  has  formed  a  part»  and  thence  into  the  hands  of  a  receiver  for 
creditors  of  the  partners  who  were  the  trustees ;  and  the  cestui  que  trust  may 
recover  it  in  equity  from  the  receiver. — ^Brocchus  v.  Morgan,  Sup.  Ct  Tenn., 
C.  L.  J.,  July  20,  p.  68. 

XTsuBT.— When  subsequent  lien  creditors  mey  take  advantage  of  the  act  of 
May  28,  1858;  Judgment  on  a  bond  conditioned  for  the  payment  of  all 
moneys  borrowed  or  to  be  borrowed;  For  what  amount  a  lien. — ^Price's 
Appeal,  Sup.  Ct  Pa.,  W.  N.  C,  July  26,  p.  206. 

Usury;  Joint  debtors ;  Right  of  one  debtor  to  deduct  payments  of  usu- 
rious interest  made  by  his  co-debtor. — Mitchell  v.  Emery,  Sup.  Ct  Pa., 
W.  N.  C,  Aug.  9,  p.  286. 

Sale  of  gold ;  Where  a  loan  of  a  certain  amount  in  gold  was  made,  but 

the  borrower  executed  his  note  therefof  for  a  considerably  lai^r  sum  than 
the  equivalent  value  of  the  gold  in  currency,  heUi,  that  the  contract  was  a 
usurious  one,  notwithstanding  the  claim  by  the  lender  that  the  amount  in 
excess  of  the  value  of  the  goQ  was  not  intended  for  interest,  but  was  simply 
the  rate  at  which  he  held  the  gold;  Intention  of  parties;  The  intention  of 
the  parties  must  be  considered  in  determining  whether  or  not  a  contract  is 
usurious,  and  this  can  be  established  more  safelv  from  the  circumstances 
attending  the  transaction  than  from  its  form  or  the  direct  testimony  of  the 
parties.— Austin  V.  Walker,  Sup.  Ct  Iowa,  C.  L.  J.,  Sept  7,  p.  228. 

TxiTDOR  AKD  PuRCHASKB. — A  Vendor  of  land  may  retain  upon  the  face  of  his 
deed  a  lien  for  a  debt  due,  which  is  no  part  of  the  consideration  of  the  land ; 
The  vendee,  though  he  do  notsig^  the  deed,  will  be  estopped,  by  his  accept- 
ance of  it,  from  impeaching  the  lien. — Trezevant  v.  Bettis  (with  note).  Sup. 
Ct  Tenn,  C.  L.  J.,  Sept  7,  p.  221. 

Wills. — How  to  be  executed ;  Signature  by  a  mark ;  How  and  by  whom  may 
be  made ;  Act  of  January  27,  1m8  ;  Testamentary  capacity ;  Undue  influ- 
ence ;  Evidence  thereof,  arising  from  illegal  relations  of  parties ;  Errors  and 
appeals;  Harmless  error  no  ground  for  reversal- — Main  et  al,  v,  Ryder  et 
at..  Sup.  Ct  Pa.,  W.  N.  C,  July  12,  p.  178. 

Devise;  Construction  of;  Contingent  remainder;  Vendor  and  vendee; 

Marketable  title;  Possibility  of  issue.— List  v.  Rodney,  Sup.  Ct  Pa.,  W. 
N.  C,  Aug.  2,  p.  217. 
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WiLUS — ConHnued. 

Devise;  Charitable  uae;  Uncertainty;  Competency  of  courts  of  com- 
mon pleas  to  carry  into  effect  discretionary  trusts ;  Construction  of  act  of 
April  26, 1866.— Mann  v.  Mullin,  Sup.  Ct.  Pa,,  W.  N.  C,  Aug.  28,  p.  253. 

—  Attestation  of  a  will ;  Compliance  with  statute ;  Costs  of  contest.— la 
matter  of  Downie's  will.  Sup.  Ct.  Wis.,  C.  L.  N.,  Sept.  1,  p.  411. 

—  Witnessing  will;  Construction  of  statute;  Discussion  of  power  of  court. 
— Davendorf  V.  Downie,  Sup.  Ct  Wis.,  C.  L.  J.,  Sept  7,  p.  222. 
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X.     VALUABLE  ARTICLES  PUBLISHED  IN  LAW 
PERIODICALS  SINCE  7ULY  20,  1877. 

Altkrationb. — ^Alterations  of  written  instruments,  when  presumed  to  have 
been  made,  and  their  effect— Alb.  L.  J.,  July  28,  p.  64;  Concluded,  id.^ 
Aug.  4,  p.  80. 

Bills  and  Notxs. — ^Manner  and  mode  of  giving  notice  of  protest — 0.  L.  J., 
Aug.  10,  p.  199. 

GoirrRACTS. — ^Endorsement  of  non-negotiable  paper  by  one  not  a  party. — Alb. 
L.  J.,  July  21,  p.  44. 

Contracts  limiting  the  liability  of  carriers.— C.  L.  J.,  Aug.  10,  p.  184. 

Corporations. — Ultra  vires, — Am.  L.  Beg.,  Sept,  p.  518. 

Courts.— The  bench  and  bar  in  Prance. — Am.  L.  Rev.,  July,  p.  661. 

The  English  courts ;  Their  former  and  their  present  organization  and 

Judges.— C.  L.  J.,  July  20,  p.  60. 

Cruiinal  Law. — ^Insanity  as  a  defence  in  criminal  cases. — ^Am.  L.  Rev.,  July, 
p.  661. 

Insanity  as  a  defence  in  criminal  cases. — ^Am.  L.  Reg.,  Aug.,  p.  449. 

Uncommunicated  threats. — C.  L.  J.,  Aug.  8,  p.  99. 

Dog-Law. — Law  for  the  dog-days.— Alb.  L.  J.,  Sept  1,  p.  146. 

EsTOPFKL. — ^l*he  law  of  estoppel  as  applicable  to  married  women. — C.  L.  J., 
Aug.  17,  p.  161  (continued  from  vol.  IV,  p.  579). 

Syidbnce. — Survivors  as  witnesses  for  themselves.- Alb.  L.  J.,  Aug.  26,  p. 
128. 

HoMSSTVAD. — Homestead  exemptions;  Construction;  Legislative  Intent; 
Fraud  in  relation  to  the  dealingis  with  the  homestead. — All).  L.  J.,  Aug.  11, 
p.  96. 

International  Law. — ^The  Institute  of  International  Law  (letter  from  the 
Hon.  Wm.  Beach  lAwrence). — Alb.  L.  J.,  Aug.  25,  p.  180. 

Jurisdiction.— The  case  of  the  "  Pranconia." — Am.  L.  Rev.,  July^  p.  626. 

Jurisdiction  in  respect  to  contracts  relating  to  patents  and  copyrights. — 

C.  L.  J.,  July  27,  p.  90. 

Law.— Primitive  notions  in  modem  law,  II,  Am.  L.  Rev.,  July,  p.  625. 

English  and  American  law,  I,  C.  L.  J.,  Aug.  24,  p.  175 ;  Same  article,  II» 

id.,  Aug.  81,  p.  196;  Same  article,  m,  id.,  Sept  7,  p.  218. 

Mastsr  and  Servant.    Vicarious  liability. — Alb.  L.  J.,  Sept.  1,  p.  146. 

Officers. — ^Liability  of  public  treasurers. — ^Alb.  L.  J.,  Aug.  25,  p.  129. 

Practice. — ^The  New  York  system  of  procedure;  Its  theory,  history,  and 
progress  in  the  United  States,  England,  and  India  (concliiaedV.— Alb.  L. 
J.,  July  21,  p.  48. 
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SKDUcrioir. — ^Loss  of  Bervice  in  actions  for  seduction. — G.  L.  J.,  Aug.  8,  pw 
111. 

Taxbs.— The  taxation  of  personal  property,  n.— West  Jur.,  Aug.,  p.  449 
(continued  from  July  number) ;  Same  article,  HL — ^West.  Jur.,  Sept.,  p. 
449. 

Trusts. — ^Following  trust  property,  L — 0.  L.  J.,  July  20,  p.  61 ;  Same  article, 
n,  id.,  July  27,  p.  75. 
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SOUTHERN  LAW  REVIEW 


Vol.  Ill,  N.  S.]     St.  Louis,  December,  1877.     [Number  5. 


/.     PRINCIPLES  OF  NA  TURAL  JURIS  PR  UDENCE. 

Jurisprudence  is  the  science  of  what  is  right  and  what 
wrong : '  it  is  the  science  of  law — law  itself  being  that  which 
determines  what  is  right  and  what  wrong." 

Law,  thus  understood,  is  principally  of  three  kinds — namely, 
natural,  positive,  and  international :  natural,  as  a  criterion  of 
right  and  wrong  which  reason  prescribes  to  all  mankind;^ 
positive,  civil  or  municipal,  as  a  rule  of  civil  conduct,  pre- 
scribed by  the  supreme  power  in  a  state,  commanding  what 
is  right  and  prohibiting  what  is  wrong ;  ^  international,  as  a 
rule  of  right  and  wrong  acknowledged  among  nations  for 
the  regulation  of  their  mutual  intercourse.^ 

Of  these,  separately  and  in  their  order.  And,  first,  of 
natural  law,  the  science  of  which  is  natural  jurisprudence. 

Natural  jurisprudence,  then,  we  define  to  be  the  science 
of  the  duties  enjoined  and  of  the  rights  conferred  by  the 
nature  of  man.  For  the  nature  of  man  is  the  primary  law 
of  his  being — a  law  which  exists  in  a  threefold  relation :  a 

'  Jurisprudentia  est  divinarum  atque  humanarum  rerum  notitia^  justi 
atque  injusti  scientiee,  Inst.  I,  I,  I.  See  Austin  on  Jurisprudence,  p.  223 
(London,  1869). 

'  Justice  is  the  daughter  of  the  law,  for  the  law  bringeth  her  forth. — Co. 
Litt.  142  a.  **Law  is  itself  the  standard  of  justice." — Austin  on  Jurispru- 
<lence,  p.  223. 

3  See  Inst  I,  2,  i. 

*>  I  Blackst  Com.  44.     See  Co.  Litt.  319  b^  and  note  (F)  by  Thomas. 

^  See  Montesquieu's  Spirit  of  Laws,  b.  I,  c.  3,  and  I  Blackst  Com.  43. 
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relation  to  his  Creator,  a  relation  to  the  material  world,  and 
a  relation  to  mankind ;  the  first  giving  birtli  to  religion,  the 
second  to  the  science  of  physical  phenomena,  and  the  third 
to  history,  philosophy,  and  jurisprudence.  These  three  rela- 
tions are,  therefore,  the  primary  and  necessary  laws  of  man- 
kind. Laws,  in  their  natural  and  most  general  signification, 
being,  as  Montesquieu  says,  the  necessary  relations  arising 
from  the  nature  of  things.  In  which  sense  all  beings  have 
their  laws — the  Deity  his  laws,  the  material  world  its  laws, 
the  intelligences  superior  to  man  their  laws,  the  beasts  their 
laws,  man  his  laws.^ 

^Spirit  of  Laws,  b.  i,  c.  I.  Commenting  on  Montesquieu's  doctrine,  that 
"laws  are  the  necessary  relations  which  flow  from  the  nature  of  things.  ' 
Austin  asks:  "What,  I  would  crave,  are  relations?  What,  I  would  al-j 
crave,  is  the  nature  of  things  ?  And  how  do  the  necessary  relations  which 
flow  from  the  nature  of  things  differ  from  those  relations  which  originate  in 
other  sources  ?  The  terms  of  the  definition  are  incomparably  more  obscure 
than  the  term  which  it  affects  to  expound."  Austin  on  Jurisprudence,  p.  217. 
Lond.  ed.,  1869.  Austin  would  not  allow  the  term  law  to  be  applied  to  any- 
thing other  than  a  positive  command.  But  it  was  necessary  for  Montesquieu 
(as  it  is  for  us),  in  attempting  to  unveil  the  fundamental  and  controlling  prin- 
ciples of  positive  laws,  that  the  term  law  should  be  rescued  from  that  narrow 
and  limited  meaning  which  restricts  it  to  mere  verbal  commands  and  prohibi- 
tions. Perhaps  there  is  not  in  our  language  a  synonym  for  the  word  relation. 
But  its  meanings,  comprehensive  and  various,  are  not  obscure.  The  same 
observations  apply  to  the  word  nature.  But  I  conceive  that  men  will  ne\-cr 
be  persuaded  to  abandon  these  or  the  like  expressions,  unless  a  better  reason 
shall  be  given  than  that  they  cannot  define  them  by  precise  and  exact  equi\a- 
lents.  In  defiance  of  logicians,  men  will  do  as  they  have  done — they  u  ill 
distinguish  between  things  natural  and  unnatural  by  using  these  very  terms, 
and  for  this  very  reason — that  they  have  no  exact  equivalents.  I  do  not  know 
that  it  can  be  scientifically  demonstrated  that  any  object  of  thought  has  it^ 
nature,  or  that  the  nature  of  an  object  differs  from  the  object  itself.  Bui 
all  of  us  do  know  that  the  distinction  between  an  object  and  the  nature  of 
that  object  is  fundamental  to  human  thought.  Nature  is  the  ground  (ideal  or 
real)  on  which  the  subject-perceiving  meets  and  knows  the  object  perceived. 
The  mind  has  its  nature — a  ground  whereon  it  may  perceive  and  know  itself  ; 
in  its  reflective  thought  it  reflects  nature,  and  thus  reproduces  the  tertium 
quid  as  the  possibility  of  synthetic  thought.  Sir  William  Hamilton  main- 
tained (in  his  Philosophy  of  the  Conditioned)  that  all  our  knowletige 
is  only  a  knowledge  of  relations;  that  we  can  know  a  thing  only  in 
its  relations,  and  can  know  nothing  in  itself.  Yet  I  doubt  not  that 
men  will  generally  hold  that  they  know  things,  natural  and  unnatural 
and  also   know    the   nature    of   things.       But  why    this   jargon  ?      The    all 
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The  relation  of  God  to  man,  though  the  natural  foundation 
of  religious  faith,  the  subject  of  divine  revelation,  and  the 
source  of  all  that  is  truly  sublime  in  the  history  of  man,  is 

comprehensive   ideas  of   the   mind  must  have  their  corresponding  expres- 
sions.     Define  these  expressions,  assign  to  them  logically  definite  and  exact 
meanings,  and  you  annihilate  their  true  import.     The  word  God  is  expressive 
of  an  all-comprehensive  idea  of  the  mind.     Define  it  as  derived  from  good, 
and  good  as  importing  merely  something  not  evil,  and  the  truth  of  the  idea 
is  turned  into  a  lie.     Logic  drives  us  to  definition ;  definition,  to  nihilism. 
In  short,  the  process  of  definition  is  a  process  of  exchanging  the  undefinable 
for  the  definable — the  all-comprehensive,  and,  therefore,  logically  obscure, 
for  the  sum  total  of  the  particulars  in  which  it  is  seen,  and,  therefore,  logically 
transparent.     The  conclusion  arrived  at  from  the  process  is  that  there  was 
nothing  in  the  all-comprehensive  but  this  totality  of  particulars;   nothing  in 
Being  but  what  is  manifest  in  its  activity;  nothing  in  the  ** I  am"  but  what  is 
seen  in  the  **I  do;*'  the  substance  is  abandoned  for  the  shadow,  the  soul  for 
the  body,  and  the  truth  for  a  lie.     "  Omnis  definitio  in  lege  periculosa  est^ 
Even  Austin  himself  confesses  that  "  the  elements  of  a  science  are  precisely 
the  parts  of  it  which  are  explained  least  easily.     Terms  that  are  the  largest — 
and,  therefore,  the  simplest — of  a  series,  are  without  equivalent  expressions 
into  which  we  can  resolve  them  concisely.     And  when  we  endeavor  to  define 
them,  or  to  translate  them  into  terms  which  we  suppose  are  better  understood, 
we  are  forced  upon  awkward  and  tedious  circumlocutions."     Austin  on  Juris- 
prudence, 90-91.     It  is  not   possible  to  avoid  the  necessity  of  intelligible 
definitions.     But  it  should  always  be  remembered  that  the  method  of  defini- 
tion  is  subordinate  to  that  of  philosophic  comprehension  and  explanation. 
It  may  be  proper  (in  looking  for   the  solid  foundations  of  our  science)  to 
observe  that  not  even  the  giant  mind  of  Fichte  could  escape  nihilism  in  the 
philosophy  of  perception,  because  his  method  was  rather  a  method  of  philo- 
sophic definition  than  one  of  philosophic  explanation.     The  ego  and  non-ego 
were  at  once  revealed  in  one  and  the  self-same  consciousness,  or  knowing 
capacity,  which,  comprehending  both  the  ego  and  non-ego  as  given  "  in  one 
and  the  same  original  and  indivisible  energy  of  intuition  "  (as  Sir  William 
Hamilton  maintained),  could  not  be  found  or  placed  in  the  non-ego^  and  could 
only  be  conceived  or  explained  as  an  energy  or  power  of  the  ego  as  Absolute 
Being.     Yet  this,  however  conceived  or  explained,  must  be  confessedly  the 
absolutely  unknowable,  being  absolutely  without  and  beyond  the  sphere  of 
our  consciousness  and  perception ;  while,  on  the  other  hand,  the  phenomenal 
world,  being  known  only  as  appearing,  and,  by  a  method  of  philosophic  defini- 
tion, being  wholly  denuded  of  that  intangible  nature  or  principle  of  existence 
which,  by  our  consciousness  itself  (and  by  nothing  else),  is  posited  as  its  ever- 
underlying,  yet  intangible,  basis,  becomes  nothing  but  a  picture,  and  this 
picture  is  found  to  be  nothing  but  a  dream ;  and  even  the  dreamer  himself, 
when  truly  comprehended,  is  found  to  be  nothing  outside  of  the  dream — "  not 
even  the  shadow  of  a  dream."     This  is  possibly  the  logically  necessary  con- 
clusion of  Fichte's  wonderful  WissenschaftsUhre, 
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not  the  immediate  foundation  of  jurisprudence  considered 
as  a  science,  nor  indeed  of  any  science,  as  such.  As  founded 
in  the  relation  of  God  to  man,  the  theories  and  doctrines  of 
natural  law — ^presuming  to  blend  the  light  of  philosophy  with 
the  sacred  mysteries  of  religious  faith — exhibit  but  little,  if 
anything,  more  than  the  pious  efforts  of  learned  antiquarians 
to  perpetuate  the  epoch  of  theocratic  government.  Where- 
fore they  reason,  by  reason,  to  prove  the  reasonableness  of 
the  revealed  word  of  God,  and  the  unreasonableness  of 
reason !  Thence  a  world  of  contradiction  arises :  religion 
and  philosophy,  church  and  state,  piety  and  justice,  things  of 
a  nature  and  purpose  distinct,  are  confounded  and  mingled 
together,  and  entitled  the  law  of  nature,  or  natural  law.' 

7  Thus  it  is  said :  "  The  law  of  nature  comprehends  all  the  duties  which  we 
owe  either  to  the  Supreme  Being,  to  ourselves,  or  to  our  neighbors — as  rcrer- 
cnce  to  God,  self-defense,  temperance,  honor  to  our  parents,  benevolence  to 
all,  a  strict  adherence  to  our  engagements,  gratitude,  and  the  like."  Bour. 
Law  Diet.  V.  2,  p.  11 — citing  Erskine's  Pr.  of  L.  of  Scot  b.  I,  L  I,  s.  i ;  and 
referring  to  Ayl.  Pand.  tit  2,  p.  5;  Cicer.  de  Leg.  lib.  i.  Hundreds  of 
respectable  authors  may  be  quoted  for  a  like  confusion  of  things  divine  and 
things  human.  But  they,  I  think,  show  not  due  reverence  to  God  and  relig- 
ion who  confound  his  law  with  the  law  of  reason,  and  their  duty  to  him 
with  their  duty  to  C»sar.  The  relation  of  God  to  man  is  truly  a  natural  Uw — 
the  law  of  our  existence,  and  also  the  law  of  religious  belief;  in  virtue  of 
which  (we  conceive)  all  men  believe,  and  have  ever  believed,  in  the  existence 
of  God  and  his  relation  to  man;  and,  as  this  is  a  natural  belief  of  the  human 
mind,  we  can  no  more  doubt  its  truth  than  we  can  the  truth  of  the  mind  itself; 
it  is,  indeed,  the  only  natural  and  legitimate  proof  of  that  Self-existent  Being. 
From  a  purely  subjective  (ego-istic)  point  of  view,  the  force  of  this  belief  i> 
somewhat  reversed — the  existence  of  the  object  being  made  to  depend  on  the 
existence  of  the  belief,  and  not  the  belief  on  the  existence  of  the  object. 
From  the  objective  ground,  we  can  never  arrive  at  any  such  belief.  And  yet, 
our  natural  theology,  ontology,  or  theodicea,  in  order  to  be  of  any  avail  in 
jurisprudence,  must  first  be  established  to  the  entire  satisfaction  of  all  roan- 
kind — as  clearly  as  the  relation  of  man  to  man.  Nor  is  this  the  only  objection 
to  founding  jurisprudence  in  natural  theology,  and  blending  our  duties  to  our- 
selves and  to  each  other  with  our  duties  to  God.  The  method  of  prescribing 
the  law  of  our  nature  is  not  consistent  with  the  true  idea  of  a  divine  command. 
Burlamaqui  says  (in  his  Principles  of  Natural  Law,  Part  ii.  chapt  4,  {  5),  and  all 
the  writers  of  nature's  law  substantially  agree,  that  "  the  only  way  to  attain  lo 
the  science  of  natural  law  is  to  consider  attentively  the  nature  and  constitution 
of  man,  the  relations  he  has  to  the  beings  that  surround  him,  and  the  states 
from  thepce  resulting.     In  fact,  the  very  term  of  natural  law,  and  the  notion 
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The  relation  of  man  to  the  material  world  involves  no 
questions  or  considerations  but  those  belonging  to  the  science 
of  physics — the  science  of  the  laws  or  relations  of  physical 
phenomena.  Natural  law,  from  this  point  of  view,  is  nothing 
more  than  the  natural  order  which  man  perceives  in  the 
relations  and  movements  of  physical  bodies.  And,  there- 
fore, here  we  have  only  to  remark  that  man  himself,  as  a 
physical  being,  is,  like  all  other  bodies,  governed  by  invari- 
able laws,  which,  as  without  his  care  or  assistance,  they 
benignly  conserve  the  purpose  of  his  being — the  rational 
exertion  of  his  will — so  reason  not  only  approves,  but  enjoins, 
a  willing  conformity  to  them. 

we  have  given  of  it,  show  that  the  principles  of  this  science  must  be  taken  from 
the  nature  and  constitution  of  man.'*     We  accordingly  enter  upon  the  study 
of  our  nature.     Our  philosophy  discovers  a  principle  or  rule  by  which,  in 
■our  judgment,  we  ought  to  be  governed.     Thence  we  reason  that  God  him- 
self, being  the  author  of  our  nature,  is  the  author  of  that  principle  or  rule, 
and  has  willed  that  all  mankind  should  conform  thereto — not  attentively  con- 
sidering, after  all,  that  the  judgment  we  have  formed  is  only  our  own  judg- 
ment.    Let  us  pursue  our  self-contradiction  for  a  moment     We  all  substan- 
tially agree  that  **  Reason  is  the  first  rule  of  man,  the  first  principle  of  morality, 
and  the  immediate  cause  pf  all  primitive  obligation."     Ibid,  chapt.  7,  J  13. 
Some,  however,  for   Reason,  say  Understanding;    others,  Common  Sense; 
others  again,  Moral  Sense,  or  something  else.     Thus  Reason,  Common  Sense, 
•or  whatever  you  will,  is  to  be  our  supreme  rule  in  matters  of  religion.     The 
writer  of  natural  law  now  writes  his  judgments,  and  calls  them,  sometimes, 
the  laws  or  judgments  of  Reason,  Common  Sense,  or  something  else  human ; 
at  other  times,  to  give  them  greater  authority,  he  makes  it  out  that  the  laws 
and  judgments  in  question  are  the  laws  and  judgments  of  God !     This  is  one 
method.     And  many  are  the  writers  of  natural  law  who,  unconscious  of  the 
grossest  impiety,  pursue  this  self-contradictory  method.     Another,  however, 
requires  us  to  take  as  our  guide  the  sacred  scriptures — concerning,  not  only 
our  duty  to  God,  but  also  our  duty  to  man   in  every  relation.     Now,  the 
Christian  religion  is,  I  firmly  believe,  the  only  true  guide  for  private  con- 
science.   But  not  one-fourth  of  the  human  race  are  of  this  persuasion.    While 
nothing  on  earth,  I  as  firmly  believe,  is  so  great  an  evil  as  theocratic  rule: 
witness  the  religious  persecutions  and  wars  of  which  it  is  the  parent.    I  shall, 
therefore  differ  in  the  method  I  pursue  from  all  those  authors  who  have  held 
that  religion  should  wed  philosophy,  and  the  church  the  state.     **  We  ought 
not  to  decide  by  divine  laws  what  should  be  decided  by  human  laws ;  nor 
determine  by  human  what  should  be  determined  by  divine  laws."     For  "  these 
two  sorts  of  laws  differ  in  their  original,  in  their  object,  and  in  their  nature." 
Montesquieu,  Spirit  of  Laws,  b.  26,  c.  2  and  c.  9 ;  b.  24,  c.  I  and  c.  3. 
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From  the  exclusive  point  of  view  assumed,  and  neces- 
sarily assumed,  in  the  study  and  development  of  physical 
science,  the  inherent  laws  of  the  human  mind,  the  invisible 
ties  of  the  moral  world — the  only  possible  grounds  of  moral 
science,  and,  therefore,  of  jurisprudence — are  either  wholly 
obscured,  or  but  dimly  perceived.  It  is  only  upon  the 
ground  of  reason  that  the  necessary  distinction  between  an 
inherent  law  of  our  being,  prescribed  and  sanctioned  by 
reason,  and  thus  giving  birth  to  a  rational  or  moral  obliga- 
tion, and  a  force  or  process  of  physical  nature,  irresistib!}* 
weaving  our  destiny  for  us,  and  operating  within  and  with- 
out as  a  blind  and  inexorable  fate,  can  possibly  be  made  or 
philosophically  maintained.  Nor  can  it  be  wise  to  ignore  or 
conceal  the  fact  that,  for  jurisprudence,  no  basis  whatever 
exists  but  the  natural  and  necessary  relation  of  persons  pos- 
sessing reason  to  know,  understanding  to  judge,  and  will  to 
do,  what  is  right  or  what  wrong. 

Not,  then,  the  relation  of  man  to  his  Creator,  nor  the  rela- 
tion of  man  to  the  material  world,  but  the  relation  of  man  to 
man  it  is  which  presents  the  true  and  rational  ground  for 
the  science  of  law — the  science  of  that  which  determines 
what  is  just,  and  what  unjust,  as  among  mankind.  For  here 
it  is  that  reason  governs,  or  ought  to  govern ;  and  here,  also,. 
that  the  law  of  our  nature  is  constantly  shown  in  the  daily 
appeals  which  every  man  makes  to  the  reason  of  his  fellow- 
man  ;  here,  moreover,  that  history  begins,  and  furnishes  the 
original  materials  for  reflection,  which  thence  gives  birth  to 
philosophy  and  jurisprudence.^ 

From  this  point  of  view,  then,  let  us  briefly  consider  the 

*  By  reason,  we  mean  that  principle  of  human  nature  which  intuitively 
thinks,  and  cannot  but  think,  in  accordance  with  its  own  inherent  and 
immutable  laws  or  relations  of  thought,  and  which  is  one  and  the  same  in 
all  mankind — not  only  in  essence  and  substance,  but  also  in  the  truths  it 
reveals.  It  is  thus  the  principle  of  self-evident  truths — truths  which  we  think 
in  a  mental  relation  that  instantly  proves  them  such.  This  relation  is  the 
clear  and  perfect  harmony  in  which  they  appear ;  which  harmony  is,  indeed, 
the  ultimate  test  of  the  truth  of  things.  From  this  point  of  view  the  inherent 
law  of  human  nature,  the  law  which  is  written  in  the  hearts  of  men,  is  nothing 
else  than  the  natural  harmony  of  the  human  mind — the  harmonious  relation 
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law  of  our  nature  as  determining,  first,  natural  rights,  uni- 
versal and  individual ;  and,  secondly,  wrongs  or  violations 
of  natural  rights,  individual  and  social. 

The  universal  rights  of  mankind,  as  also  their  universal 
duties,  are  those  which  all  men  have  in  common,  as  forming 
one  single  universal  society  of  which  reason  is  the  sovereign. 
Their  individual  rights,  on  the  other  hand,  are  those  which 
they  have  in  their  several  and  distinct  capacities  as  indi- 
viduals. 

Humanity  naturally  being  independent  of  civil  and  polit- 
ical institutions  and  laws,  it  follows,  of  course,  that  the  duties 
and  rights  of  mankind  as  members  of  natural  society  must 
be  considered  as  wholly  independent  of  their  duties  and 
rights  as  members  of  civil  and  political  states.  The  state  of 
nature,  or  natural  state  of  man,  in  which  the  laws  of  nature 
arise,  and  to  which  they  peculiarly  apply,  is  the  state  in 
which  mankind  exist  regardless  of  positive  laws — that  is,  as 
citizens  of  the  world,  equal  in  right,  subject  to  no  law  but 
that  of  their  nature,  and  to  no  superior  but  their  common 
Creator. 

of  reason  and  will,  in  the  consciousness  of  each  individual  reflected  as  the 
essential  harmony  of  his  own  existence. 

From  harmony,  from  heavenly  harmony. 

This  universal  frame  began : 

From  harmony  to  harmony. 

Through  all  the  compass  of  the  notes  it  ran, 

The  diapason  closing  full  in  man. 

—  Drydens  First  0<U /or  St.  Cecilia's  Day. 

And  this  harmony  is  twofold :  it  is  either  purely  mental,  as  of  the  relations 
of  thoughts  or  ideas  in  the  mind,  and,  as  such,  is  wholly  internal ;  or  else  it  is 
>>ocial,  as  of  the  relations  of  reasonable  and  free  beings  in  society,  and,  as 
buch,  is  relatively  external,  being,  so  to  speak,  the  internal  externalized — 
primarily,  by  those  relations  themselves,  and,  secondarily,  by  the  outward 
actions  of  men. 

A  universal  harmony  of  thoughts  and  ideas  should  embrace  all  laws,  all 
iniths,  all  authorities,  in  one;  but  is  only  conceivable  as  existing  in  the  All- 
comprehending  and  Omniscient  Mind.  Yet  it  seems  necessary  to  assume, 
^\\2X  in  itself  is  the  basis  of  all  proof,  that  this  universal  harmony  is  naturally, 
though  it  may  be  imperfectly,  reflected  in  human  reason ;  or  else  to  aflirm, 
what  but  few  are  willing  to  admit,  that  not  a  glimmering  of  immutable  truth, 
not  a  ray  of  eternal  light,  can  ever  illume  the  mind  of  man.  Reason,  then, 
i^  the  soul  of  the  law.     Co.  Litt.  394  b. 
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A  variety  of  views  and  descriptions  of  this  state  are  given 
by  writers.9  But  most  agree  that  the  natural  state  or  con- 
dition of  men  is  one  of  equality  and  independence  ;  that  men 
are  naturally  as  independent  of  each  other  as  they  are  depend 
ent  on  their  common  Creator  and  preserver.  Some  there 
are,  however,  who  deny  that  any  individual  is  naturally 
independent  of  the  common  authority  of  all,  and  hold  that 
the  sovereignty  of  the  world  is  naturally  vested  in  ail  man- 
kind in  common,  and  cannot,  therefore,  be  exercised  by 
any  individual,  not  even  with  respect  to  himself,  unless  by 
the  common  consent  of  all.  Whence  it  follows  that  no  par- 
ticular nation  or  people  can  rightfully  establish  their  sov- 
ereignty over  any  given  portion  of  the  earth  without  the 
given  consent  of  all  mankind.  And  this,  indeed,  would 
seem  to  be  the  doctrine  of  some  in  this  country,  who  deny 
that  the  people  of  any  one  state  of  our  union  could  have  ever 
been  sovereign  without  the  given  consent  of  the  people  of  the 
country  at  large.  It  is  evident,  however,  that  the  absolute 
rights  of  individuals — those  of  life,  liberty,  and  the  pursuit  of 
happiness — cannot  be  made  to  depend  upon  common  consent, 
or  upon  any  authority  other  than  such  as  equally  exists  in 
each  and  in  every  individual  of  our  race.  But  let  us  con- 
sider the  natural  grounds  on  which  a  common  and  sovereign 
authority  may  seem  to  rest. 

Whatever  pertains  to  man  must  be  referred  to  the  princi- 
ple of  humanity,  as  one  and  the  same  in  all  men,  as  necessary* 
and  universal ;  or  else  to  some  one  individual,  as  belongings 
not  equally  to  all,  but  only  to  him  in  particular."  No  man 
is  merely  an  individual,  since  something  of  the  principle  of 
humanity,  which  is  one  and  the  same  with  itself  wherever  it 
exists,  and  whatever  the  form  in  which  it  exists,  must  neces- 
sarily inhere  in  everything  human.  Thus  human  reason, 
wherein  only  is  humanity  self-known,  though  possessed  by 
each  individual,  at  least  in  degree,  is  not  in  itself  individual^ 

9  See  Puffendorf  s  Law  of  Nature  and  of  Nations,  book  ii,  chapt  2,  **Thc 
Natural  State  of  Man." 

***  See  M.  Victor  Cousin's  History  of  Modern  Philosophy,  Wight's  transla- 
tion, vol.  1,  pp.  193  to  210 — Lect.  X,,  tit.  «*  Great  Men." 
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but  universal,  essentially  the  same  in  all  men,  and,  therefore, 
a  self-sufficient  authority — an  authority  per  se  for  and  among^ 
all  reasonable  beings. 

Now,  reason,  which  alone  takes  cognizance  of  things  uni- 
versal, prescribes  to  mankind  a  law  of  their  nature,  as  one  in 
all  and  for  all.  And,  as  the  power  of  exercising  one's  force 
or  liberty  is  no  further  a  right  than  as  it  is  approved  and  author- 
ized by  reason,  it  is  on  this  approbation  of  reason,  in  the  last 
resort,  that  all  rights  are  established."  Thus  reason  itself  is 
the  first  rule  of  man,"  the  first  principle  of  morality,  and  the 
immediate  cause  of  all  primitive  obligation.'^ 

Indeed,  as  every  one  knows,  it  is  not  his  peculiar  or  indi- 
vidual character,  not  the  fact  that  he  is  this  or  that  particular 
person,  but  his  universal  nature,  his  humanity  (which  is  no 
more  his  than  it  is  every  other's),  that  entitles  him  to  assert 
and  maintain  those  rights  which  are  inherent  in  humanity, 
and,  therefore,  beyond  the  power,  not  only  of  his  own  will, 
but  of  the  will  of  every  other. 

In  unfolding  itself  as  the  primitive  and  natural  criterion  of 
right  and  wrong,  reason  is  legislative  ;  it  assumes  the  office 
of  natural  law-giver  to  all  reasonable  beings,  and  so  ordains 
the  rational  and  universal  government  of  the  intelligent 
world — to  maintain  the  supremacy  of  which  should,  we  con- 
ceive, be  the  natural  aim  and  highest  aspiration  of  beings 
having  reason  to  perceive  and  know,  understanding  to  judge, 
and  will  to  do,  what  is  reasonable  and  right,  or  what  unreason- 
able and  wrong. 

To  assure  ourselves  that  natural  law  is  not  merely  a  name, 
that  natural  jurisprudence  is  a  necessary  science,  we  have 
only  to  consider  that  intelligent  beings,  like  men,  would 
naturally  aspire  to  government  of  some  kind ;  that  govern- 
ment supposes  a  ruling  principle  or  power,  and  that  man's 
own  nature  is  such  that  it  suggests  the  existence  of  that 
principle  or  power,  in  some  way  or  form,  ideal  or  real. 
Religious  sentiment  invests  it  with  the  mysteries  of  religious 

"  Bnrlamaqui,  Principles  of  Natural  Law,  Part  I.,  c.  8,  {  5 ;  c.  9,  {  4. 
"  Ibid,  c.  5,  2  9 ;  c.  6,  j  I  ^/  seq, ;  c.  8,  j  i. 
»3/^iV/.  Part  II,  c.  7,  {  13. 
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faith ;  nature  leads  to  its  recognition  in  laws  or  forces  of  the 
material  world  ;  while  the  study  and  philosophy  of  man  dis- 
cover its  original  in  the  mind  itself.  Man's  history  can  he 
nothing  but  the  development  of  his  nature;  and  that  we 
conceive  to  be  such  that  his  first  law  should  be  his  religion: 
his  second,  the  world  of  sense;  and  his  third  and  last, 
the  spirit  of  humanity  self-recognized — a  principle  inherent 
in  man,  such  as  reason ;  such  as  is  common  to  all  mankind: 
the  same  in  all  ages  and  countries  alike,  and  competent  to 
rule  by  force  of  its  internal  dictate  alone.'^  Sooner  or  later, 
in  the  history  of  man,  reason  should  assume  its  rightful 
sway ;  and  he  who  was  first  to  say  that  man  should  be  gov- 
erned by  the  dictates  of  reason  was  the  first  to  announce 
the  ruling  principle  of  that  universal  government  to  which 
all  men  are  naturally  subject,  to  which  every  human  being 
is  bound  by  a  natural  and  indissoluble  allegiance,  and  to 
which  all  men  alike  must  ultimately  look  for  the  sanction 
and  protection  of  their  rights. 

The  only  free  government  is  the  government  of  reason. 
Nothing  is  more  necessary  to  a  free  people,  who  value  their 
freedom  and  desire  to  preserve  it,  than  the  knowledge  of 
this  government,  the  principles  in  which  it  is  founded,  and 
the  natural  relations  of  men — without  a  conformity  to  which 
it  can  neither  be  established  nor  preserved.  And  this  con- 
sideration, it  is  hoped,  will  justify  an  effort  to  unveil  the 
foundations  of  liberty  and  laws. 

*4  Of  this  law  Cicero  eloquently  speaks :  Est  quidem  vera  lex,  recta  ratio, 
naturae  congruens,  diffusa  in  omnes,  constans,  sempiterna,  qus  vocet  ad  ofB- 
cium  jubendo,  vetando  a  fraude  deterreat :  quae  tamen  neque  probos  fnistra 
jubet,  aut  vetat;  nee  improbos  jubendo  aut  vetando  movet.  Huic  legi  nee 
abrogari  fas  est,  neque  derogari  ex  hac  aliquid  licet;  neque  tota  abrogari 
potest  Nee  ver6  aut  per  senatum,  aut  per  populum  solvi  hac  lege  possuMus  : 
neque  est  quaerendus  explanator  aut  interpres  ejus  alius.  '  Nee  erit  alia  lex 
Romae,  alia  Athenis,  alia  nunc,  alia  posthac ;  sed  omnes  gentes,  et  omni  tem- 
pore, una  lex  et  sempiterna  et  immutabilis  eontinebit;  unusque  erit  communis 
quasi  magister  et  imperator  omnium  Deus.  lUe  legis  hujus  inventor,  dis- 
ceptator,  lator:  eui  qui  non  parebit  ipse  se  fugiet,  ac  naturam  hominis 
aspemabitur;  atque  hoc  ipso  luet  maximas  poenas  etiamsi  caetera  sapplicia, 
quae  putantur,  effugerit  Cicero  de  Republ.  lib.  3,  apud  Lactant  InstiL 
Divin.  lib.  6,  cap.  8. 
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But,  if  to  establish  the  government  of  reason  and  nature 
should  be  a  principal  aim  with  all  mankind,  we  ought  to  be 
able  to  find  some  evidence  of  efforts  in  that  direction  ;  for,  in 
the  history  of  man,  we  shall  always  find  that  every  real  want 
has  given  birth  to  efforts  designed  to  supply  it.  Behold, 
then,  the  works  of  the  writers  of  morals,  of  ethics,  of  natural 
law.'s 

Grotius,  Puffendorf,  Vattel,  and  many  others,  as  authorities 
universally  well  known,  are  everywhere  quoted  upon  ques- 
tions of  natural  right.  Perhaps  it  is  asked,  what  authority 
had  they  to  prescribe  law  to  all  men?  This  question  is 
answered  by  considering  that  they  addressed  themselves  only 
to  the  reason  of  mankind ;  they  assume  to  speak  only  the 
voice  of  reason ;  their  method  is  that  of  reason  appealing  to 
reason  ;  their  authority,  therefore,  none  other  than  the  sanc- 
tion that  every  man's  reason  must  give  to  what  reason  has 
dictated,  and  to  what  is  shown  to  be  reasonable  and  just  by 
the  harmony  and  consistency  of  the  principles  and  doctrines 
enounced  and  maintained  by  them.  From  declaring  the  law 
which  reason  prescribes  to  all,  and  appealing  to  the  reason  of 
each,  their  authority  is  recognized  and  ponceded,  and  this  is 
what  establishes  their  claim  to  our  regard  as  expounders  of 
the  universal  law.  Indeed,  so  far  as  they  agree  with  them- 
selves and  each  other,  and  can  be  cited  for  one  and  the  same 
view  or  opinion,  and  to  one  and  the  same  point  and  effect,  it 
will  seldom,  if  ever,  be  found  that  their  authority  is  ques- 
tioned by  thinking  men,  or  disputed  in  courts  of  public  jus- 
tice. As  natural  law  judges  concurring  and  agreeing  with 
each  other,  they  form  a  sort  of  natural  judiciary,  and  are 
accordingly  respected  all  over  the  world. 

Here,  then,  we  discover  the  true,  and  the  only  true,  test 
of  the  original  and  inherent  authority  of  this  science ;  and  this 
test  we  find  in  that  perfect  consistency  of  views  and  opin- 
es The  natural  lawgivers  of  the  human  race  are  all  who,  either  by  their 
precepts  or  examples,  or  their  sayings  or  writings,  have  contributed  to  good 
morals  or  good  manners  among  men.  For  natural  jurisprudence  is  nothing 
else  than  the  great  code  of  moral  truths,  written  and  unwritten,  which  serve  as 
guides  to  proper  self-government. 
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ions,  that  universal  harmony  of  principles,  of  thoughts  and 
ideas,  without  which  even  the  boasted  certainty  of  mathe- 
matics would  vanish,  and  within  which  is  contained  the  evi- 
dence, and  the  only  evidence,  of  a  clear  perception  and 
perfect  understanding  of  things.  The  science  of  the  law  is 
the  mirror  of  the  law ;  for,  the  law  of  man's  nature  being  one 
and  the  same  with  itself  wherever  human  nature  exists,  the 
science  thereof  can  be  evidenced  only  by  that  harmony  of 
thought  with  thought,  and  of  mind  with  mind,  wherein  its 
oneness  with  itself  is  clearly  reflected.*^ 

Hence  discordant  views,  conflicting  opinions,  irreconcilable 
doctrines,  which  show  the  law  as  if  at  war  with  itself,  must 
always  prove  an  ignorance  of  the  law,  whether  such  views, 
opinions,  or  doctrines  be  those  of  one  mind,  those  of  one 
writer  or  expounder  of  the  law,  or  those  of  many  and  differ- 
ent minds-.  For,  as  harmony  is  the  test  of  science,  so  con- 
tradiction is  the  test  of  nescience.  By  this  test,  therefore,  we 
judge,  and  must  in  turn  be  judged.*' 

'^  As  expressed  by  Austin,  the  test  of  authoritj  is  "  that  concurrence  or 
agreement  of  numerous  and  impartial  inqnirers  to  which  the  most  cautious 
and  erect  understanding  readily  and  wisely  defers."  Austin  on  Jurisprudence, 
p.  126. 

'7  The  law,  as  a  practical  science,  consists  of  principles  and  their  relations 
to  human  action ;  also,  of  definitions,  distinctions,  consequences,  and  rules — 
all  inseparably  wedded  to  much  matter  of  illustration,  and  an  equal  array  of 
learned  ignorance  and  confusion.  The  law,  considered  as  an  existing  prin- 
ciple itself,  is  the  principle  of  universal  harmony  which  pervades  all  nature, 
tending  to  the  preservation  of  all  things  in  their  order,  and  to  the  maintenance 
of  what  is  good,  right,  and  just  on  the  one  hand,  as  opposed  to  what  is  evil, 
wrong,  and  unjust  on  the  other.  As  such  principle,  it  engenders,  and  through 
human  reason  imposes,  a  universal  obligation  to  do  good  and  shun  evil,  from 
which  obligation  arise  all  our  duties  and  rights,  the  positive  law  being  but  the 
positive  recognition  and  sanction  of  these  original  duties  and  rights,  and  of 
the  means  of  their  security  and  protection. 

The  acts  of  the  will,  the  objects  of  the  law — or,  rather,  the  objects  to  which 
the  law  is  applied — are  not  considered  with  reference  to  their  number,  shape, 
or  size,  and,  consequently,  the  science  of  law  is  not  mathematics,  nor  are  its 
fundamental  principles  to  be  reached  by  inductive  logic. 

By  first  or  fundamental  principles  is  properly  meant  self-evident  truths- 
truths  intuitively  perceived  (as  the  mind  is  developed  to  self-recognition),  and 
of  universal  authority  and  obligation.  There  are  many  equivalent,  or  nearly 
equivalent,  expressions — as  universal  principles,  principles  of  universal  reason. 
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But  if,  with  universal  reason,  we  have  a  natural  lawgiver, 
a  universal  legislator,  and,  with  the  moral  philosophers,  ethic- 

of  universal  (original  or  natural)  justice,  of  natural  law  or  natural  right.  We 
cannot  reach  the  universal,  however,  except  by  intuition.  Vet  we  know  that 
human  nature,  the  inherent  laws  or  principles  of  the  mind,  and  every  essential 
of  man's  being,  are  universal.  In  truth,  except  as  a  part  of  the  universal — that 
is,  without  a  world  in  the  mind — we  cannot  seize  on  a  piece  or  a  part  What 
■does  he  know  who  knows,  not  something,  but  only  pieces  of  something? 
*•  There  is,"  as  Austin  says,  **a  wide  and  important  difference  between 
ignorance  of  principles  and  ignorance  of  particulars  or  details.  The  man 
who  is  ignorant  of  principles,  and  unpracticed  in  right  reasoning,  is  imbecile, 
as  well  as  ignorant  The  man  who  is  simply  ignorant  of  particulars  or  details 
can  reason  correctly  from  premises  which  are  suggested  to  his  understanding, 
-and  can  justly  estimate  the  consequences  which  are  drawn  from  those  premises 
by  others  "     Austin  on  Jurisprudence,  131. 

First  principles  are  in  the  nature  of  universal  judgments  arising  in  the  mind 
'(not  really  from,  but  in  the  course  of,  its  reflective  thought),  and  are  one  and 
the  same  in  all  minds,  however  variously  expressed,  serving  the  reflective 
student  as  unvarying  and  unceasing  lights  upon  the  ocean  of  enquiry,  com- 
petent to  reveal  the  true  relations  of  every  object,  and  to  dispel  doubt  as  the 
rays  of  the  sun  dispel  darkness.  The  principle  of  principles  is  reason ;  for, 
in  the  words  of  Coke,  *^Iiaiio  est  radius  divini  iuminis.**     Co.  Litt  232  b. 

Universal  judgments  of  right  and  wrong  being  given  as  the  original  prin- 
ciples of  justice,  we  thence  reason  from  them  to  other  judgments.  These 
other  judgments,  however,  being  results  of  reasoning,  study,  and  reflection, 
they  are  always  subject  and  open  to  be  reexamined,  and  thence  reaffirmed  or 
overruled,  or  explained  and  qualified.  Not  so  of  the  first  principles  of  justice 
themselves ;  for  these,  however  often  reviewed,  must  as  often  be  reaffirmed. 

For  some  purposes  we  distinguish  the  principles  of  the  law  from  the  law 
itself,  and  the  law  itself  from  the  science  of  law  or  jurisprudence.  The  law 
•of  nature,  we  say,  conceived  as  existing  ^er  se^  is  the  ordo  ordinans^  the 
eternal  principle  of  universal  harmony,  or,  in  the  words  of  Bishop,  "  the 
order  which  pervades  and  constrains  all  existence  "  (Bishop's  First  Book  of 
the  Law,  j  36;  see,  also,  his  Criminal  Law,  vol.  I,  {  i),  and  this  order  or 
harmony  we  distinguish  as  both  within  and  without  the  mind,  and,  whether 
the  one  or  the  other,  affirm  it  to  be  the  ultimate  criterion  of  right  and  wrong. 
Jurisprudence  begins  with  the  perception  of  this  criterion — that  is,  with  the 
knowledge  of  good  and  evil — which  determines  and  obliges  to  what  is  right, 
and  engenders  a  fear  of  evil.  One  who  is  incompetent  to  this  distinction  is, 
therefore,  incompetent  to  anything  wrong;  and  this,  in  different  forms  of 
application,  is  a  familiar  principle. 

It  is  not  always  useful,  nor  always  convenient,  to  observe  the  distinctions 
between  the  law  and  the  principles  of  the  law,  or  between  these  and  the 
science  of  the  law.  Nor  is  it  necessary  that  we  should  do  so ;  for  it  is  all  one 
and  the  same  whether  the  law,  its  principles,  or  our  knowledge  of  them  obliges 
us.     It  may,  indeed,  be  doubted,  for  it  cannot  be  demonstrated,  that  the  mind» 
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ists,  and  natural  law  writers,  a  natural  judiciary,  we  ought  t 
be  able  to  find,  somewhere  in  the  nature  of  things,  a  force  ^ 

in  perceiving  the  law,  its  principles,  and  their  harmony,  perceives  zxigh* 
itself;  for  the  mind  itself  is  the  reader  and  interpreter  of  all  things,  the  £r 
author  and  last  authority,  beyond  which  the  foundations,  the  walls,  the  cciltnj 
and  the  floors  vanish  and  leave  not  the  substance  of  a  dream. 

The  law  of  our  nature  in  relation  to  the  diflferent  systems  of  positirc 
may  be  compared  to  our  globe  in  relation  to  the  different  political  sutes  rf  *.' 
world.     As  our  globe  is  the  theatre  of  all  human  activity,  so  the  law  of  - 
nature  is  the  ground-work  of  all  human  laws;  and,  as  our  nature  cannot  cis. 
be  thrown  off,  so  neither  can  the  law  of  our  nature  be  wholly  i^ored. 

We  are  not  speaking  of  that  law  which  we  cannot  but  obey — the  b* 
purely  physical  phenomena — but  of  the  law  which  we  constantly  break,  vhi 
seeking  to  hold  others  to  its  strictest  observance — that  is,  the  law  of  i 
nature. 

The  principles  of  this  law  being  natural  and   original  foundations,  :S 
cannot  be  changed  by  any  human  legislation,  nor  by  any  human  judge.    N>.t 
of  these  principles  are  new;  they  are  as  old  as  human  nature  itself.     Vet  ds 
are,  indeed,  the  chief  glory  and  pride  of  our  American  system.     "  It  is  pret 
plainly  the  better  opinion  in  our  country  that  there  are  limitations  upt>Q  I'l 
legislative  power  other  than  what  are  expressed  in  our  state  and  national  c 
stitutions.     Bishop's  First  Book  of  the  Law,  {  90,  and  cases  there  cii 
Statutes  passed  against  the  plain  and  obvious  principles  of  common  r  c 
and  common  reason  are  absolutely  null  and  void,  as  far  as  they  are  calccla'.r 
to   operate   against  those   principles."      Ham  v.  McClaws,   i    Bay,  93-^ 
Barkesdale  v.  Morrison,  Harper,  loi.     See  Bish.  id.  {  90,  and  other  C3; 
there  cited. 

Hence  it  is  that,  in  conformity  with  these  principles,  the  judges  mu<t.  *- 
proper  cases,  go  outside  the  mere  statutes  and  former  decisions  for  th^  } '' 
ciples  on  which  they  are  to  adjudicate  the  particular  matter  before  ihcr- 
Bishop's  Cr.  Law,  {  18,  4th  ed.  But,  the  principles  which  require  them  tt  ■ 
so  being  coeval  with  human  reason,  being  known  in  all  ages,  and  al»v« 
recognized  as  fundamental  to  human  laws,  it  of  course  follows  that  no  "J«i, 
can  predicate  his  decision  on  a  wholly  new  principle,  and  that  a  statemeii: 
law  wholly  new  and  original  can  have  no  foundation  in  justice  or  ia  tr  *r 
Therefore,  novelty  in  the  law  is  to  be  avoided.     7  Co.  Pref.  Fras.  ed,  x. 

Bishop  seems  to  think  a  law  writer  should  be  originaL  See  his  Fir^t  B 
of  the  Law,  {{  263-267,  307.  The  writer  of  this  article,  howrier,  Ui* 
ignorant  of  any  real  originality  in  the  modem  world  of  thought,  and  hi'- 
no  respect  for  that  puerile  originality  which  consists  in  new  expre^^ii  L" 
old  truths,  insists  upon  the  authority  of  Coke,  and  begs  leave  to  give  n  i- 
that  (fearless  of  actions  of  trover  and  conversion)  he  means  to  approphau  t 
truth  of  the  law  whenever  and  wherever  so  fortunate  as  to  find  iL  *»  Lit'f 
any  man's  knowledge  is  gotten  by  original  research.  It  mostly  con>i^> 
rtsuits  gotten  by  the  researches  of  others,  and  taken  by  himself  upon  '.  • 
many.'*    Austin  on  Jurisprudence,  p.  128.    But  the  law  as  a  science  is  a  ^)^:; 
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Tie  kind  to  serve  as  a  natural  executive  power.     Behold, 
ain,  the  sceptre  of  reason,  the  living  argument  of  justice 

principles  which,  however  ancient  their  first  recognition,  are  all-compre- 
Qsive,  and  capable  of  infinite  application.  And,  hence,  **he  who,  whether 
a  judge,  or  as  a  lawyer  arguing  a  cause,  or  as  a  legal  author,  brings  for- 
ird  new  applications  of  old  principles,  does  not  attempt  the  introduction  of 
y  novelty ;  he  merely  expounds  anew  the  old."  Bishop's  First  Book  of 
c  Law,  J  93.  *♦  One  cares  little  about  novelty  in  cases,  if  they  fall  within 
given  principle."  Per  Wood,  V.-C,  in  Ainsworth  v.  Walmesley,  44  L,  J. 
.  252. 

The  principle  or  reason  upon  which  a  rule  of  the  law  is  founded  is  always 

'oader  and  more  comprehensive  than  the  rule  itself.     And  the  rule  itself,  in 

ke  manner,  often  becomes  the  principle  or  reason  of  more  particular  rules. 

hus  we  say  it  is  a  principle — sometimes  we  say  it  is  a  general  rule — that  a 

•ustee  cannot  become  the  purchaser  of  his  trust  estate.     The  broader  prin- 

iple  or  reason  on  which    this   rests  is  that  he  cannot  rightfully  assume  a 

•osition  which  is  hostile  to  his  trust,  or  inconsistent  therewith.     The  funda- 

nental  principle  pervading  the  whole  subject  limits  or  qualifies  subordinate 

ules.     Thus  a  trustee  may  purchase  the  subject-matter  of  his  trust,  under  the 

anction  of  a  court  of  equity,  where  it  is  clearly  to  the  advantage  of  the  bene- 

iciary  or  cestui  que  trust  that  he  do  so.     For  the  broad  reason  or  principle 

governing  the  relation  is  that  the  trustee  ought  always  to  do  whatever  appears 

to  be  the  most  beneficial  to  the  cestui  que  trust.     Again,  it  is  a  familiar  rule 

that  a  tenant  cannot  contest  the  title  of  his  landlord.    The  reason — the  broader 

principle — is  that  he  who  holds  in  another's  right  cannot  deny  that  other's 

right     And  this  applies  also  to  bailees,  servants,  and  agents.     But  of  such 

matters  in  another  place ;  we  are  here  concerned  only  with  the  fundamentals 

of  our  science. 

The  most  difficult  of  all  things  to  attain  is  here  the  most  necessary — that 
is,  a  scientific  method.  It  is  conceived  that  such  a  method  is  possible,  but 
possible  only  on  condition  of  finding  it  in  the  relation  of  principles  or  laws 
that  arise  in  the  mind  spontaneously  with  its  thinking  activity,  and  govern 
that  activity.  That  there  are  such  principles  or  laws  will  not  be  doubted  by  the 
reader  who  reflects  for  a  moment  that,  in  comprehending  this  sentence,  he 
comprehends  it  in  its  unity  as  one  sentence,  in  its  diversity  as  composed  of 
various  different  words,  and  in  its  harmony  as  expressive  of  consistent  ideas. 
To  comprehend  an  object  of  thought  is  thus  to  think  it  in  its  unity,  in  its 
diversity,  and  in  its  harmony ;  and  this  because  that  simple  intuition  of  our 
being  which  arises  with  self-consciousness  is  ever  affirming  the  self  and  its 
unity,  the  not-self  and  its  infinite  diversity,  and  the  harmony  in  which  they 
co-exist.  Let  it,  therefore,  be  admitted  that  all  reflective  thought  must,  at 
different  times,  be  occupied  with  one,  to  the  exclusion  of  another,  of  the  three 
ideas  suggested,  namely:  the  idea  of  unity  as  ever  present  in  the  self-con- 
sciousness of  the  ego,  the  idea  of  diversity  and  infinite  variety  as  inseparably 
associated  with  the  perception  of  the  non-ego,  and  the  idea  of  harmony  as 
arising  from  unity  and  pervading  all  existence. 
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and  right  which  rules  the  minds  of  men,  and  which,  in  the 
course  of  its  historic  development,  causes  revolutions  of  the 

The  conclusion  is  that,  as  relative  to  jurisprudence,  a  scientific  method  re- 
quires that  every  fundamental  idea,  principle,  and  doctrine  be  stated,  not  only 
in  its  order,  but  also  at  and  from  the  three  original  stand-points  of  reflective 
thought,  the  ego-istic,  the  non-ego-istic,  and  the  harmonious  co-existeoce 
of  the  two,  as  the  practical  stand-point  (=  the  actual  and  legal) :  e.  g. 

In  Relation  to  Moral  Liberty. — (i)  Ego-istic, — Reason  (the  rational 
mind,  or  ego)  is  self-governing,  and  is,  in  its  self-consistent  thinking  and 
judgment  of  right  and  wrong,  law  to  the  individual  man.  (2)  Non-ego-istic,^ 
The  universe,  or  non-ego^  determines  the  individual  in  all  things.  (3)  Practical 
(=  common  sense,  or  the  actual  and  legal). — We  feel  that  we  are  morally 
.responsible  beings,  and  yet  that  we  are  (in  an  unknowable  degree)  the 
creatures  of  circumstances ;  in  other  words,  that  we  are  morally  responsible 
for  relations  of  existence  which  we  have  willed,  even  though  they  necessiute 
our  subsequent  action  and  condition 

In  Relation  to  Rights. — (i)  Ego-isHc — Rights  (absolute  or  relative, 
identical  with  duties)  are  the  directions  of  reason.  To  say  that  reason  directs 
as  to  the  performance  of  an  act  is  the  same  as  to  say  that  it  is  our  right,  or 
our  duty,  to  perform  that  act  (2)  Non-ego-istic, — Rights  are  mere  physical 
powers.  (The  sense  of  duty,  if  not  senseless,  is  useless  at  leasL)  (3)  Pra^' 
iicaL — Rights  are  moral  powers,  sanctioned  by  common  sense  or  by  agree- 
ment. 

In  Relation  to  the  Political  State. — (i)  Ego-istic, — Political  sover- 
eignty is  the  right  of  wisdom,  goodness,  and  power  to  govern  ignorance, 
vice,  and  imbecility.  (2)  Non-ego-istic. — Political  sovereignty  is  the  superior 
right  of  superior  might — the  right  of  the  sword.  (3)  Practical, — Political 
sovereignty  is  the  combined  wisdom,  goodness,  and  power  of  the  members 
of  the  political  community  vested  in  officers  or  agents  selected  and  empow- 
ered pursuant  to  the  organic  compact 

In  Relation  to  Positive  Rights. — (i)  Ego-istic. — Positive  rights  are 
natural  rights,  sanctioned  by  the  commands  of  the  political  sovereign.  (2) 
Non-egotistic, — All  rights  are  privileges  granted  by  the  sovereign,  and  sanc- 
tioned by  his  commands.  (3)  Practical, — Positive  or  legal  rights  are  moral 
powers  prescribed  and  sanctioned  either  by  or  pursuant  to  the  organic  law 
of  the  state. 

This  only  by  way  of  suggesting  what  is  involved  in  a  scientific  method ; 
for  the  idea  at  each  point  of  view  could  hardly  be  stated  correctly  and  fully 
on  less  than  twenty  pages.  The  contradiction  between  the  ego-istic  ^nd  non- 
ego-istic  is  not  important  except  in  matters  fundamental  to  our  science.  As 
we  descend  from  the  clouds  and  look  on  the  practical  world  our  observations 
will  naturally  be  made  from  the  practical  stand-point ;  or,  if  not  wholly  made 
from  practical  points  of  view,  will  be  stated  principally  with  reference  to 
them.  I 

It  is  apparent  that  the  writer  of  jurisprudence — the  earnest  student,  also 
— should  always  have  in  mind  the  differences  resulting  from  the  difiereDt   j 
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social  and  political  worlds ;  overturns  their  ancient  constitu- 
tions, their  original  organic  forms,  and  thus,  in  the  order  of 

points  of  view,  though  his  purpose  be  only  to  state  that  harmony  and  con- 
sistency of  doctrine  in  which  all  minds  appear  to  agree,  and  which  may  and 
should  seem  to  be  only  the  simple  truth  of  common  sense. 

The  legal  and  lawyer-like  method  is  given  by  Bishop,  as  resulting  from 
**the  threefold  nature  of  the  law  " — that  is,  from  the  law  as  consisting  of 
**  legal  principle,  legal  reason,  and  legal  authority."  (See  Bishop's  First 
Book  of  the  Law,  chapt.  X.)  Thus,  as  he  says :  "  In  the  law,  when  we  would 
determine  a  point,  we  sometimes  lay  down  a  principle — that  is,  mention  a 
principle  which  is  admitted  to  exist  in  the  law — then  reason  upon  it,  and 
thus  derive  the  result,  without  saying,  in  terms,  anything  about  authority." 
He  is  speaking,  however,  of  the  common  law  (as  distinguished  from  the 
statute  law),  and,  from  the  cases  reported,  he  clearly  shows,  in  respect  of  that 
law  at  least,  that  the  principles  of  a  case,  the  principles  on  which  a  case  is 
decided — not  the  applications  which  are  made  of  those  principles — are  the 
law  of  that  case.  (See,  of  his  First  Book,  J§  99-105.)  "The  law  is  a  system 
of  principles,  and  the  principles  are  the  law  itself,  while  the  cases  are  only 
to  be  received  in  the  nature  of  evidence,  tending  more  or  less  strongly  to 
prove  the  principles,  as  well  as  to  make  apparent  another  thing — namely,  that 
the  common-law  principles  do  not,  like  the  statutory  ones,  rest  in  a  precise 
form  of  words."     {Ibid.  J  103.) 

If,  however,  we  Would  survey  the  whole  of  jurisprudence,  even  so  far  as 
to  obtain  a  correct  view  of  its  leading  principles,  our  method  should  be  all- 
comprehensive,  and  yet  comprehended  as  a  simple  and  uniform  process  of 
reflective  thought.      We   should,    if    the   writer  has   rightly   conceived  the 
method,  first  bring  our  mind  to  the  contemplation  of  the  law  as  a  whole — 
that   is,  as  a  universal  principle.      Our  next  step  should   be  to  define   that 
principle  (with  caution — that  is,  in  view  of  the  snare  which  the  nihilist  has 
always  set  for  all  who  venture  on  the  way  of  definition).     While  taking  this 
step,  we  should  remember  that  human  language  is  but  a  picture  of  thought  at 
best,  and  that  oft^  a  treacherous  meaning  lurks  where  least  we  suspect  it. 
The  next  step  we  take  should  be  to  comprehend  the  principle  in  its  relations 
to  history,  to  the  world  of  human  action,  and  divide  accordingly.     Truthful 
analysis  is  here  all-important;  and  we  should  bear  in  mind  that  our  commis- 
sion gives  us  no  power  to  create,  but  only  a  right  to  discover  the  true  relations, 
and  point  them  out  as  so  many  branches.     Now,  we  have  nothing  to  do  but 
to  repeat  our  method  till  we  have  exhausted'  the  subject — that  is,  nothing  to 
do  but  to  treat  each  branch,  the  principle  in  each  of  its  true  relations,  as  we 
treated  the  principle  itself.     In  each  of  these  relations  or  branches  we  should 
first  be  able  to  perceive  the  principle,  then  to  define  it,  and  then — from  com- 
prehending its  more  particular  relations,  as  defined — divide  accordingly. 

To  illustrate  the  steps  and  the  way,  we  commence  with  a  unit — the  law. 

This   we   define  as  being  that  principle  of  harmony  which    pervades    all 

nature,  and  which,  for  the  mind  that  perceives  it,  is  the  ultimate  criterion  of 

right  and  wrong.     (We  see  we   are    nearly  ensnared.)      It  is  of  the  very 

2 


Digitized  by  VjjOOQIC 


656  NATURAL  JURISPRUDENCE. 

things,  remodels  old,  and  gives  birth  to  new,  systems,  and 
holds  the  way  open  to  the  progress  of  the  race.'* 

In  whatever  way  we  distinguish  these  original  powers, 
whether  as  the  natural  legislative,  judicial,  and  executive 
powers — powers  analogous  to  those  hereinafter  considered 
as  constituting  the  political  sovereignty  of  a  people— or  by 
other  less  significant  names,  one  thing  is  certain,  at  least, 
that  they  are  veritable  elements  in  the  history  of  mankind, 
and  constitute  the  universal  government  of  the  race,  the  natu- 
ral, as  distinct  from  the  political,  state,  which  is  supported 
and  sustained  by  the  inherent  force  of  those  universal  rights 
which  regard  the  moral  liberty  and  sovereignty  of  humanity; 
the  rights  of  conscience,  the  freedom  of  opinion,  and  the 
like,  which  cannot  be  rightfully,  or  long,  subjected  to  any 

essence  of  a  truthful  definition  of  a  principle,  that  it  leave  it  unshorn  of  its 
universality,  while  drawing  it  down  to  the  sphere  of  the  practical  understand- 
ing. Coming  to  the  branches,  to  the  comprehension  of  the  principle  in  il^ 
relations  to  history,  the  difficulty  lessens;  the  process  of  definition,  as  applied 
to  one  of  these  branches  or  relations,  results  simply  in  "a  brief  enunciation 
of  the  law  governing  a  particular  subject,  or  branch  of  a  subject,  known  by  a 
particular  nam^.'*  (See  Bishop^s  First  Book  of  the  Law,  {  261.)  Thus  it  is 
a  received  definition  of  the  civil,  positive,  or  municipal  law — which  is  only  a 
branch  of  law  in  general — that  it  is  a  rule  of  action,  prescribed  by  the  supreme 
power  of  the  state,  commanding  what  is  right,  and  prohibiting  what  is  wrong. 
This  is  as  much  as  to  say  that  the  law  of  laws  is  that  all  human  legislation 
shall  be  a  rule,  or  a  body  of  rules,  prescribed  by  the  sovereign  of  each  state, 
commanding  what  is  right,  and  prohibiting  what  is  wrong.  Montesquieu, 
and  a  hundred  others,  the  most  completely  self-recognixed  minds,  have  all 
insisted  that  law  in  general  is  human  reason ;  and  that  the  political  and  civil 
laws  of  every  people  ought  to  be  the  applications  of  human  reason  to  the 
particular  cases  (relations)  of  human  action.  And  were  they  what  they 
ought  to  be — namely,  a  harmonious  system  of  reason,  comprehending  all 
possible  relations — they  would  be  of  absolute  and  universal  authority,  accord- 
ing to  that  final  and  ultimate  text  of  authority,  which  was  the  subject  of  the 
text,  and  to  point  the  way  to  which  was  the  object  of  this  note. 

*8  Austin  (on  Jurisprudence,  p.  232),  speaking  of  international  law,  says: 
**  The  duties  which  it  imposes  are  enforced  by  fear  on  the  part  of  nations,  or 
by  fear  on  the  part  of  sovereigns,  of  provoking  general  hostility,  and  incurring 
its  probable  evils,  in  case  they  shall  violate  maxims  generally  received  and 
respected."  But  man  fears  evil  because  only  of  sclf-lov^  It  is  not  fear, 
then,  but  self-love,  that  obliges  a  man  to  observe  the  law  of  his  nature;  or, 
which  is  the  same,  that  obliges  a  nation  or  a  sovereign  to  observe  the  law  of 
nations. 
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merely  instituted  power,  or  justly  or  permanently  controlled 
by  any  political  laws. 

Some  things  there  are,  as  every  one  knows,  which  have  an 
ideal  or  moral  existence  only,  such  as  the  natural  state,  the 
political  state  also,  and  a  host  of  other  moral  and  political 
entities,^'  which,  though  ever  existing  in  the  minds  of  men, 
have  never  had,  and  never  can  have,  an  actual  visible  exist- 
ence. If,  for  instance,  we  look  for  the  political  state,  we  find 
it  only  in  the  political  relations  of  men,  and  the  political 
duties  and  rights  which  flow  therefrom.  If  we  look  for  the 
elector,  we  find  him  a  natural,  and  not  a  political,  being, 
invisibly  connected  with  other  men  by  certain  political  ties. 
So,  in  like  manner,  if  we  look  for  the  natural  state,  we  find 
it,  if  at  all,  in  the  natural  relations  of  men,  and  the  duties 
and  rights  which  thence  arise,  which  reason  prescribes,  which 
writers  of  ethics  assume  to  expound,  and  which  the  con- 
sciences of  individuals,  and  often  revolutions,  enforce.  And 
here,  without  doubt,  in  the  natural  state,  in  the  universal 
society  of  mankind,  it  is  the  business  of  jurisprudence,  as  the 
science  of  law,  to  discover  those  principles,  and  even  those 
powers,  which,  in  all  ages  and  all  countries  alike,  are  the 
original  groundwork  of  the  political  and  civil  state. 

But  here,  in  regard  to  the  moral  effect  or  obligation  of 
natural  law,  also  concerning  the  universal  status  of  individ- 
uals, considered  as  members  of  the  human  family,  and  inde- 
pendently of  civil  and  political  laws,  a  question  of  the 
highest  importance  arises.  Have  all  men  naturally  an  equal 
right  to  determine  and  decide  what  is  right,  to  speak  for 
reason,  their  common  sovereign,  to  say  what  reason  dictates, 
to  expound  its  authority,  and,  in  fine,  to  execute  its  laws  ? 

All  agree  that  all  men  are  naturally  equal  in  right.  Nor 
can  it  be  questioned  that  the  principle  of  humanity,  what- 
ever we  assume  it  to  be,  is  one  and  the  same  with  itself  in 
all  the  individuals  of  our  race ;  that,  therefore,  all  men  are 
equal  in  natural  right  and  as  morally  responsible  beings.  If, 
therefore,  one  has  a  right  to  decide  what  the'  law  of  our 
nature  requires,  to  speak  the  voice  of  the  sovereign,  and  to 

*9  Sec  Puffcndorf' s  Law  of  Nature  and  of  Nations,  b.  i,  c.  i. 
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say  what  is  right  or  what  wrong,  that  right  is  naturaUy  com- 
mon to  all,  and  the  opinions  of  men  upon  questions  of 
right  are  of  equal  authority,  and  entitled  to  equal  respect. 
Universal  society  is  thus,  after  all,  without  any  sovereign  on 
earth,  and  the  government  of  reason,  to  which  all  owe 
allegiance,  is  one  of  which  every  individual  is  the  head.*" 

It  is  clearly  impossible  that  reason  itself,  as  one  and  the 
same  in  all,  and,  therefore,  as  a  universal  authority-  per  se^  or 
as  universal  law,  could  ever,  by  any  individual,  be  infallibly 
and  authoritatively  uttered  and  expressed  as  such,  in  the 
language  and  form  of  commands  or  definite  propositions. 
That  reason  or  nature  could  thus  become  known  as  univer- 
sal law,  has  never  been  claimed  or  pretended  by  any.*'  To 
think,  with  some  people,  that  the  law  of  our  nature  is  innate, 
as  it  were,  in  our  minds,  and  actually  imprinted  on  our  soul> 
from  the  first  moment  of  our  existence,  is  supposing  a  thing 
that  is  not  at  all  necessar>%  and  is,  moreover,  contradicted  by 
experience."  But  agreed  it  is  that  the  law  of  nature  is,  and 
ought  to  be,  known  by  the  mere  light  of  reason.*^  Consid- 
ered in  itself,  as  one  and  the  same  in  all,  reason  is,  without 
doubt,  the  original  authority  upon  questions  of  natural  right, 
but  an  authority  which  every  individual  is  equally  free  to 
invoke,  interpret,  and  apply  according  to  his  own  under- 
standing of  what  it  prohibits  or  enjoins.  It  is  impossible  to 
conceive  that  beings,  the  same  in  nature,  can  differ  in  natu- 
ral right.  Now,  mankind  are  all  of  one  nature ;  all  possess 
reason  and  will,  and  they  differ  in  these  no  more  than  they 

^  Admit  that  wisdom,  goodness,  and  power,  all  the  virtues,  combine 
together  in  the  constitution  of  true  and  legitimate  sovereignty.  No  man  i> 
bound  to  concede  to  another  the  possession  of  these  in  a  superior  degree: 
but  each  is  free  to  judge  for  himself  of  their  existence  and  effect.  Were  men 
in  fact  unequal  in  nature,  this  could  not  avail  us.  For,  if  nature  is  law,  tfaca 
the  nature  of  each  would  be  his  law ;  and,  each  being  obliged  by  his  nature. 
no  one  could  have  a  right  over  another,  but  over  himself  only.  There  i> 
clearly  no  ground  for  natural  jurisprudence  but  the  oneness  of  our  nature  ia 
all — whence  the  equality  of  men,  their  equal  rights,  and  their  equal  subjection 
on  the  one  hand,  and  equal  independence  on  the  other. 

*'  See  Puffendorf 's  Law  of  Nature,  b.  2,  c.  3,  J  13. 

"  Burlamaqui,  Pr.  of  N.  L.,  Pt.  II,  c.  5,  {  I. 

«3  Ibid,  c.  S,  2  5. 
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differ  in  the  actual  development  of  their  natural  powers. 
But  surely  the  rights  which  inhere  in  the  nature  of  man  can- 
not depend  upon  any  particular  degree  to  which  his  nature 
may  be  developed. 

Men  differ,  doubtless,  in  that  faculty  of  understanding 
which  depends  upon  experience  and  reflection.  Every  indi- 
vidual is  endowed,  not  only  with  reason — an  intuition  of  his 
nature  and  existence — but  also  with  a  power  of  self-deter- 
mination or  will,  which  is  seen  in  his  thought  no  less  than 
his  action.  It  is  only  by  virtue  of  his  will  that  a  man  can 
study  or  attentively  reflect."*  It  is  only  from  study  and 
reflection  that  he  comes  to*  have  any  understanding.  The 
understandings  of  men  are,  therefore,  different,  unlike,  and 
unequal. 

Short  of  perfection,  men's  understandings   must  neces- 
sarily differ,  especially  concerning  such  things  as  are  not  the 
objects  of  sense-perception — such  as  the  principles  of  law, 
of  duty  and  right,  and  the  like — which,  being  diversely  per- 
•ceived,  must  be  differently  understood ;  and  so  of  all  rea- 
soning thereon,  or  relative  thereto ;  of  all  matters  that  rest 
in   presumption  or  inference,  in  judgment  based  upon  study 
^nd  reflection ;  here,  too,  the  justice  and  force  of  such  rea- 
soning, presumption,  or  inference  will,  in  turn,  be  differently 
perceived,  and  again  reflected  in  as  many  different  judg- 
ments as  there  are  different  minds  to  judge.     "  Quot  capitum 
-vivunt,  totidem  sttidiorum  milliay      Suppose,  then,  that  all 
men  are  equal  in  right — that  the  opinion  of  one  on  questions 
of  natural  right  must  be  received  as  of  equal  authority  with 
the  opinion  of  another.     Why  not,  indeed  ?     Who,  among 
equals,  may  claim  a  superior  jurisdiction  ?    To  whom,  among 
men,  is  given  omniscience  to  know,  or  a  divine  commission  to 
proclaim,  the  eternal  and  immutable  rule  of  right  ?     It  mat- 
ters not  that  one  declares  he  believes  to  be  right  what  another 
affirms  he  believes  to  be  wrong.     The  ultimate,  original,  and 
absolute  authority,  the  only  authority  in  final  appeals,  is  uni- 

^  Hence  the  folly  of  those  arguments  by  which  it  attempts  to  disprove  its 
existence.  Intelligent  self-determination  precedes  all  reflection  and  argumen- 
tation.    How,  then,  shall  these  destroy  or  bring  it  in  doubt  7 
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versally  diflTused,  and  exists  in  as  many  different  minds  as 
there  are  different  men  in  the  world ;  and,  all  being  equal  in 
nature  and  in  right,  all  are  equal  in  authority,  and  the  opinion 
of  one  is  as  good  as  the  opinion  of  another.  Nor  does  it  mat- 
ter that  this  infinite  diffusion  of  sovereign  right  is  anarchy 
itself;  at  the  other  extreme  is  its  concentration — ^absolute  des- 
potism. The  voice  of  each,  then,  is  the  voice  of  the  sovereign. 
Universal  suffrage — that  is,  universal  anarchy — is  the  natural 
state  of  man.  Republican  governments  are  successful  only 
in  so  far  as  they  fail  of  their  end — universal  equality.  For^ 
this  attained,  anarchy  ensues ;  and,  from  one  extreme  to  its 
opposite  being  natural  and  easy,  despotism  follows.  In 
theory  we  are  driven  to  absolutism  on  the  one  hand,  or  to 
anarchy  on  the  other,  though  left  the  boon  of  a  choice. 
We  prefer  the  latter. 

From  these  considerations  it  plainly  appears  that  all  human 
rights  are  originally  individual — that  is,  derived  from  no 
principle  or  sovereign  authority  but  that  which  inheres  in  the 
nature  of  each  and  every  individual  alike.  There  is,  then, 
no  sovereign  right  which  naturally  resides  in  all  mankind  in 
common,  and  which  no  single  individual,  or  portion  of 
humanity,  can  exercise,  without  the  common  consent  of  all.^> 
Every  human  being  is  naturally  a  sovereign,  and  his  opinion 
of  right  is  morally  as  potent  as  that  of  any  sovereign  on  earth. 
Let  us  not  be  dismayed  at  the  truth.  Perhaps  from  chaos 
something  may  emerge. 

The  natural  rights  of  man,  considered  from  the  individual 
point  of  view,  as  corresponding  to  the  internal  and  external 
relations  of  his  being,  are  primarily  distinguished  as  either 
absolute  or  relative.    They  are  absolute,  as  arising  from  the 

*5  "  Human  society  is,  simply  of  itself,  and  with  regard  to  those  who  com- 
pose it,  a  state  of  equality  and  independence.  It  is  subject  to  God  alone; 
no  one  has  a  natural  and  primitive  right  to  command ;  but  each  person  may 
dispose  of  himself,  and  of  what  he  possesses,  as  he  thinks  proper,  with  this 
only  restriction,  that  he  keep  within  the  bounds  of  the  law  of  nature,  and  do 
no  prejudice  or  injury  to  any  man."  Burlamaqui,  Pr.  of  N.  L,,  Pt.  II,  c.  6, 
{  I.  *<  It  must,  therefore,  be  agreed  that  sovereignty  resides  originally  in  the 
people,  and  in  each  individual  with  regard  to  himself."  Ibid,  Pr.  of  Politic 
Law,  PL  I,  c.  6,  \  6. 
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internal  relations  of  his  reason  and  will,  and  as  concerning 
no  one  but  himself;  they  are  relative,  as  arising  from  his 
external  relations  to  other  men,  the  concurrence  of  his  rea- 
son and  will  with  their  reasons  and  wills,  his  agreements  with 
them,  and  his  conduct  as  a  member  of  society. 

The  rights  which  are  absolute,  inherent  in  man's  nature, 
and  therefore  inalienable,  and  which  every  individual  may 
consequently  assert,  maintain,  and  defend  against  his  fellow- 
man,  without  any  positive  agreement  or  consent  between 
them,  are  principally  three — viz. :  the  right  of  life,  the  right 
of  liberty,  and  the  right  of  property ;  the  right  of  life,  as  not 
only  the  right  to  exist,  but  as  the  right  to  do  whatever  a  man 
may  judge  to  be  necessary  to  self-preservation  ;  the  right  of 
liberty,  as  the  right  of  one  to  govern  himself  according  to  his 
will,  in  all  that  peculiarly  and  immediately  relates  to  himself, 
and  does  not  equally  relate  to  others ;  the  right  of  property, 
as  the  right  of  one  to  the  necessary  means  of  discharging  his 
duties.  These  are  the  three  great  rights  which  lie  at  the 
foundation  of  all  others  ;  and  these  are  original,  inherent,  and 
inalienable ;  in  themselves  and  their  relations,  as  will  herein 
appear,  supplying  the  principles  of  all  right  action  ;  and  the 
necessity  of  their  protection  is  the  only  legitimate  founda- 
tion of  the  civil  and  political  state.  '^ 

The  right  of  life  is  the  right  to  the  full  and  free  enjoyment 
of  man's  whole  nature — physical,  moral,  and  intellectual — 
which  enjoyment  is  happiness,  a  state  of  existence  only  to  be 
found  in  the  seasonable  employment  of  every  energy  and 
faculty  of  our  being ;  or,  as  Aristotle  would  say,  in  energiz- 
ing according  to  nature.     A  faculty,  genius,  or  talent,  unem- 

^  Austin  (on  Jurisprudence,  p.  753-754)»  from  having  found  out  that 
nothing  is  law  but  the  command  of  a  superior  made  known  to  an  inferior, 
and  that  nature  is  nothing  but  a  senseless  word,  concluded  that  **  natural  or 
inborn  rights  are  those  which  reside  in  a  party  [not  in  a  person,  for  a  person 
is  nothing  but  a  fictitious  character  assumed  by  an  actor  of  a  part  in  a  play] 
merely  as  living  under  the  protection  of  the  state,"  and  that  "  there  are  no 
such  things  as  absolute  rights."  It  is  generally  supposed  that  Austin  was  an 
Englishman.  It  will  probably  be  found,  in  explanation  of  his  depths,  that  he 
never  saw  over  the  walls  of  Romulus,  and  studied  the  Leviathan  within  them. 
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ployed  or  misdirected,  is  a  curse  to  its  possessor.  Hence 
unhappy  people,  in  every  part  of  the  world,  and  in  every  con- 
dition of  life :  those  who  excel  in  mental  and  physical  accom- 
plishments, aiming  at  neither  to  the  total  exclusion  of  the 
other,  but  seeking  the  fullest  perfection  of  their  nature, 
being  of  all  people  happiest,  and  least  disposed  to  complain 
of  what  the  unhappy  call  freaks  of  fortune. 

The  absolute  right  of  liberty,  or  self-government,  is  the 
original  principle  of  human  sovereignty.  Conscious  of  him- 
self as  existing,  man  is  equally  conscious  of  his  natural  free- 
dom, liberty,  or  power  of  self-determination ;  the  right  to  the 
reasonable  exertion  of  which  is  also  a  natural,  absolute,  and 
perfect  right.  Natural  liberty  is  the  right  of  self-govern- 
ment ;  and  this  we  define  to  be  the  right  of  a  man  to  govern 
himself,  in  things  peculiarly  concerning  himself,  by  what  his 
own  reason  prescribes  as  reasonable,  or  by  what  his  own 
nature  assures  him  is  natural ;  and,  in  matters  where  others 
with  him  are  equally  concerned,  by  his  agreements  with 
them,  and  the  laws  prescribed  by  common  consent. 

Analytically  considered,  self-government  involves  three 
powers  or  capacities,  viz. :  first,  the  legislative,  the  power  to 
make  laws  or  adopt  resolutions  for  the  direction  of  one's 
personal  affairs,  and  the  government  of  his  actions — this  cor- 
responding to  the  office  of  reason;  second,  the  judicial 
power,  or  power  to  judge  of  the  meaning  and  true  applica- 
tion of  laws  or  rules,  in  view  of  the  particular  relations  of 
time,  place,  persons,  and  things — this  pertaining  to  the  prac- 
tical understanding;  third,  and  last,  the  executive  power, 
the  power  to  enforce  the  laws  as  explained  and  applied — this 
being,  naturally,  the  power  of  the  practical  will. 

Here,  then,  in  the  human  mind,  we  at  once  perceive  the 
ever-enduring  principle  of  sovereignty  itself,  with  all  its 
branches  —  legislative,  judicial,  and  executive.  It  is  only  in 
the  possession  of  these  three  powers — that  is,  of  reason  to 
perceive  and  know,  of  understanding  to  judge,  and  of  will  to 
do,  what  is  right  or  what  wrong — that  man  is  a  morally 
responsible  being.     If  any  of  these  be  wanting,  self-govern- 
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ment  is  impossible ;  in  the  full  possession  of  them  all,  man 
cannot  but  feel  that  he  is  morally  responsible  for  the  course 
he  pursues,  and  this  feeling  or  sense  of  moral  responsibility 
is  what  we  generally  mean  by  conscience.'^ 

The  original  of  all  legislative  power  is  reason  itself,  which, 
as  the  principle  of  our  being  wherein  only  is  our  nature  self- 
recognized  and  known,  is  the  natural  sovereign  of  all  man- 
kind. Thus  reason  itself  is  the  first  rule  of  man,  the  first 
principle  of  morality,  and  the  immediate  cause  of  all  primi- 
tive obligation.'^  Wherefore  law,  in  general,  is  human 
reason,  and  the  political  and  civil  laws  of  every  nation  ought 
to  be  only  the  particular  cases  in  which  human  reason  is 
applied.'' 

Now,  since  all  men  are  naturally  equal,  as  moral  beings, 
and  in  moral  right,  and  since  they  are,  in  their  nature,  as 
independent  of  one  another  as  they  are  dependent  on  their 
•common  Creator  and  Preserver,^**  it  follows  that  each  has  a 
right  to  govern  himself,  in  all  that  peculiarly  and  immediately 
relates  to  himself,  by  what  his  own  reason  determines  as 
right ;  that  sovereignty,  or  the  right  of  command  in  the  last 
resort,  resides  originally  in  the  members  of  society,  and  in 
each  individual  with  regard  to  himself  ;3*  and  that,  as  this 
right  is  inherent  in,  and  inseparable  from,  our  moral  nature, 
it  cannot  at  all  be  controlled  by  positive  laws,  except  so  far 
as,  in  matters  of  common  and  equal  importance  to  all,  the 
judgment  of  each  is  included  in,  as  fixed  and  determined 
by,  the  common  consent  of  all.  Hence  the  distinction 
between  internal  sovereignty  and  external  sovereignty — the 
former  being  wholly  inaUenable;  the  latter,  determinable 
only  by  common  consent. 

Liberty,  sovereignty,  or  the  right  of  self-government,  as 

«7  See  Puff.  L.  of  N.,  b.  i,  c.  3,  JJ  4,  5,  et  seg,  Burlamaqui,  Pr.  of  N.  L.,  Pt. 
II,  c.  9. 

^^  Burlamaqui,  Principles  of  Natural  Law,  Part  I)  c.  5,  {  9;  c.6,  j  I  et  seq.; 
c.  8,  J  i;  Part  II,  c.  7.  §  13. 

^  Montesquieu,  Spirit  of  Laws,  b.  i,  c.  3. 

3°  Burlamaqui,  Principles  of  Politic  Law,  Part  I,  c.  6,  J  4. 

3'  UiJ.  I  6. 
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external  and  relative,  is  simply  the  right  of  each  member  c 
society  to  an  equal  voice  with  every  other  in  determinin| 
questions  of  equal  importance  to  all — ^that  is  to  say,  i:  : 
simply  the  principle  of  the  natural  equality  of  the  member 
of  society,  as  extending  to  matters  in  which  they  all  an 
equally  interested,  and  by  which  one  and  all  may  be  equal] 
affected  in  their  relations  to  each  other ;  and,  as  this  equality 
in  right  is  natural  and  inherent,  it  is,  therefore,  inalienable 
wholly  independent  of  agreement  or  positive  law.  Viewe-; 
as  internal  and  absolute,  the  liberty  of  each  must,  therefore 
consist  in  the  exclusive  direction  and  control  of  matte: 
immediately  affecting  himself,  and  not  equally  involving  tin 
welfare  of  others.  Here,  then,  is  the  natural  and  necessarj 
boundary-line  between  our  several  jurisdictions.  Matter 
affecting  the  social  relations,  and  of  equal  importance  to  ail 
must  be  determined  by  common  consent.  All  other  thing5— 
matters  peculiarly  affecting  one's  self,  and  not  equaiij 
involving  the  common  weal — are  subject  to  one's  own  exclui 
sive  jurisdiction.  The  right  of  self-government  is  relativJ 
external,  and  conditional  only  so  far  as  the  social  relatiorj 
and  the  common  interests  of  all  are  concerned.  Herew^ 
consider  it  as  internal  and  absolute,  and,  therefore,  here  thj 
right  of  each  person  to  govern  himself,  and  all  that  pccul 
iarly  relates  to  himself — not  by  the  law  of  society,  not  rj 
accordance  with  the  common  authority,  but  by  the  law  whicl 
his  own  individual  reason  prescribes — must  be  conceded  bj 
each  to  all,  and  by  all  to  each,  unless  each,  by  denying  :hi 
right  of  others  in  this  respect,  may  choose  to  give  then 
cause  for  invading  his  own.  No  man,  then,  may  opp^H 
another  in  the  direction  and  control  of  his  own  affair<.  I 
Each  member  of  society  should  so  enjoy  his  own  liberty  an^ 
rights  as  not  to  encroach  upon  the  equal  liberty  and  righti 
of  another,  and  be  ready  at  all  times  to  concede  to  anothci 
whatever,  in  the  same  relation,  he  would  claim  for  himseli 

3'  "  Know  thyself,  and  mind  thine  own  business,"  is  a  universal  preccj  •  i 
natural  law,  handed  down  from  the  earliest  ages.  Sec  Puffcndorf  *s  Li»  \ 
Nature  and  of  Nations,  b.  2,  c.  4,  |  5,  and  note. 
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For  we  are  bound  to  respect  our  nature  in  others  no  less 
than  we  are  to  respect  it  in  ourselves. 

The  original  of  judicial  power — that  is,  of  the  power  to 
judge  of  the  meaning  and  true  application  of  principles  and 
rules  of  human  action,  and  to  order  and  direct  in  accordance 
therewith — is  also,  as  we  have  seen,  a  part  of  the  natural 
and  original  sovereignty  of  the  human  mind ;  it  being  the 
power  to  judge  of  good  and  evil  by  the  law  which  is  written 
in  the  hearts  of  men — the  original  court  of  conscience, 
wherein  our  thoughts  accuse,  or  else  excuse,  one  another.33 

Perhaps  it  would  not  be  unprofitable  for  each  individual 
to  reflect  upon  the  proper  jurisdiction  of  his  own  court  of 
conscience — the  tendency  of  that  court  to  magnify  its  office, 
to  usurp  authority,  and  to  sit  in  judgment  upon  the  actions 
of  those  who  are  subject  only  to  their  own  independent  juris- 
dictions. To  truly  and  impartially  judge  one's  self  is  always 
a  difficult,  and  often  an  impossible,  task,  unless  it  happen,  as 
it  sometimes  will,  that,  in  judging  another,  the  judgment  one 
passes  is  destined  to  fall  on  himself.3^ 

An  intelligent  being  would  naturally  resolve  upon  rules  of 
some  kind  for  the  government  of  his  actions,  would  himself 
limit  the  freedom  of  his  will,  and  therefore  would,  in  the 
language  of  political  writers,  surrender  a  part  of  his  liberty 
in  order  to  secure  the  remainder!  Some  sort  of  self-govern- 
ment is  absolutely  essential  to  every  individual.  The  mind 
of  a  man  must  war  with  itself,  anarchy  of  thought,  confusion 
of  ideas,  and  irresolution  of  will  must  wholly  prevail,  unless 
he  be  under  some  self-control.  And,  all  being  equal  as  men, 
it  naturally  follows  that  each,  within  his  own  sphere,  and  so 
far  as  his  actions  do  not  affect  others,  is  by  reason  and  nature 
clothed  with  exclusive  jurisdiction.  If  self-accusations  arise 
— as  they  always  must  in  the  breast  of  an  imperfect  being — 
he  himself  is  the  prosecutor  and  the  prosecuted ;  the  witness, 
the  judge,  and  the  jury;  and,  in  the  silent  court  of  his  own 

33  See  St.  Paul  to  the  Romans,  II,  15. 

3^  See  II.  Samuel,  XII,  i-io.  "  Therefore  thou  art  inexcusable,  O  man, 
whosoever  thou  art,  that  judgest ;  for  wherein  thou  judgest  another  thou 
condemnest  thyself ! "     St  Paul  to  the  Romans,  II,  i. 
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meditations,  must  pronounce  the  judgment,  and  abide  th< 
sentence  of  the  law.^s     But  this  is  the  extent  of  his  jurisdic 
tion.     He  may  not  invade  the  equally  rightful  jurisdiction 
another ;  for,  by  that  act  alone,  he  would  give  just  cause  v: 
the  invasion  of  his  own. 

The  application  of  the  law  to  human  actions  is  nothin 
else  than  the  judgment  we  pass  on  their  morality  by  com 
paring  them  with  the  law  ;  a  judgment  whereby  we  pronoun:- 
that  those  actions  being  good,  bad,  or  indifferent  we  ar 
obliged  to  perform  or  omit  them,  or  that  we  may  use  oi 
liberty  in  this  respect ;  and  that,  according  to  the  side  u 
have  taken,  we  are  worthy  of  praise  or  of  blame,  approba 
tion  or  censure.  ^  This  judgment  we  pronounce  with  respec 
to  our  own  actions,  or  with  respect  to  the  actions  of  another 
In  the  first  case,  our  judgment  is  called  conscience;  but  tht 
judgment  we  pass  on  other  men's  actions  is  termed  imputz 
tion.  37 

35    •    •    •    "  Who  has  ihat  breast  so  pure 
But  some  uncleanly  apprehensions 
Keep  leets,  and  law  days,  and  in  sessions  sit, 
With  meditations  lawful  ?  " 

Otkellc:  Act  Ttt,  Scrmrj 

"In  the  state  of  nature,  every  one  is  the  supreme  arbiter  of  his  c*; 
actions,  and  has  a  right  of  being  judge  himself,  both  of  the  laws  of  tiit.r 
and  of  the  manner  in  which  he  ought  to  apply  them."  Burlamaqui,  Pr.  ~ 
Politic  Law,  Pt.  I,  c.  3,  |  7. 

3^  Burlamaqui,  Principles  of  Natural  Law,  Part  II,  c.  9,  {  i. 

37  /dii/,  "  Conscience  is  properly  no  more  than  reason  itself,  consiJcrt 
as  instructed  in  regard  to  the  rule  we  ought  to  follow.  *  ♦  ♦  Conscir:?-' 
is  also  very  frequently  taken  for  the  very  judgment  we  pass  on  the  morality  : 
actions ;  a  judgment  which  is  the  result  of  perfect  reasoning,  or  the  ccr.>r 
quence  we  infer  from  two  express  or  tacit  premises.  A  person  compare^  cv 
propositions,  one  of  which  includes  the  law  and  the  other  the  action;  ^ 
from  thence  he  deduces  a  third,  which  is  the  judgment  he  make^  cf  t : 
quality  of  his  action.  Such  was  the  reasoning  of  Judas :  Wkosstrer  itln  - 
up  an  innocent  man  to  deaths  commits  a  crime;  here  is  the  law.  AVa*,  tka 
what  I  have  done ;  here  is  the  action.  /  have^  therefore,  committed  a  in^i 
this  is  the  consequence,  or  judgment  which  his  conscience  passed  on  *.' 
action  he  committed.  Conscience  supposes,  therefore,  a  knowledge  cf  '^ 
law — and  particularly  of  the  law  of  nature,  which,  being  the  primitive  >oa'. ; 
of  justice,  is  likewise  the  supreme  rule  of  conduct  And,  as  the  lavs  c:ir-* 
serve  us  for  rules  but  inasmuch  as  they  are  known,  it  follows,  therefore.  *'» . 
conscience  becomes  thus  the  immediate  rule  of  our  actions;  for  it  is  c^v^:r 
we  cannot  conform  to  the  law  but  so  far  as  we  have  notice  thereof"    /•'•  ' 
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The  original  of  executive  power,  as  it  exists  in  the  nature  of 
man,  is  obviously  none  other  than  the  power  of  the  practical 
will — a  power  the  legitimate  exertion  of  which  is  clearly  essen- 
tial to  give  to  the  natural  sovereignty  of  man  an  efficient  and 
determinate  character,  as  well  to  carry  his  resolves  and  judg- 
ments into  practical  effect.  If  justice  to  one's  self  demands 
that  he  firmly  establish  the  principles  and  rules  of  his  own 
individual  self-government,  and  exercise  reason  and  judg- 
ment in  applying  such  principles  and  rules,  it  as  clearly  and 
imperatively  requires  that  he  exercise  also  a  degree  of  reso- 
lution, and  show  a  decision  of  character  and  firmness  of  pur- 
pose, sufficient  at  least  to  insure  the  discharge  of  his  duties 
to  himself  and  to  others.^^ 

Self-study  (the  study  of  human  nature)  and  self-discipline 
are,  doubtless,  the  surest  means  to  the  discharge  of  the  duty 
and  right  of  self-government.^^  If  the  highest  right  of  a  man 
is  to  govern  himself  by  his  own  best  judgment  of  what  is 
right,  his  highest  duty  is  to  perfect  his  judgment,  upon  ques- 
tions of  right,  by  every  available  method  and  means.'*** 
Those  who  neglect  this  duty  will,  to  the  extent  of  their  neg- 
lect, forfeit  their  right  of  self-government,  and  find  superiors 
to  govern  them.  Self-discipline  cannot  be  too  earnestly 
commended  or  encouraged.  Men  differ  in  nothing  so  much 
as  in  this.  The  secret  of  power  is  in  self-command.  This 
requires  the  most  careful  cultivation,  and  grows  from  nothing 
so  much  as  prudence  and  caution  in  forming  resolutions,  and 

JJ  2,  3.  In  the  same  chapter  of  his  excellent  treatise,  Burlamaqui  gives  us 
many  good  rules  in  relation  to  conscience,  the  ninth  of  which  is :  ♦*  That  we 
ought  always  to  follow  the  dictates  of  conscience,  even  when  it  is  erroneous, 
and  whether  the  error  be  vincible  or  invincible."  But  this  rule,  I  apprehend, 
is  applicable  only  in  cases  where  others  with  ourselves  are  not  equally  con~ 
cerncd.  For,  where  others  are  equally  concerned,  the  common  conscience  of 
all  must  be  our  guide. 

38  On  the  duties  of  a  man  to  himself,  see  PufTendorf  *s  Law  of  Nature  and 
of  Nations,  book  2,  c.  4,  and  Barbeyrac*s  notes  th*ereto,  where  nearly  all  the 
fine  sayings  of  the  ancient  philosophers  and  poets  are  collected. 

39  See  Puff.  L.  of  N.,  b.  2,  c.  4,  JJ  5-7. 

40  Concerning  conscience,  Burlamaqui  (Pr.  of  N.  L.,  Pt.  II,  c.  9,  {  4) 
says :  **  The  first  rule  we  have  to  lay  down  is  that  we  must  enlighten  our 
conscience,  as  well  as  consult  it,  and  follow  its  counsels." 
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a  constant  habit  of  observing  such  as  have  once  been  formed. 
To  act  in  doubt  and  with  indecision,  or  to  break  resolutions 
once  seriously  made,  is  simply  suicidal ;  for,  as  it  tends  to 
undermine  that  confidence  and  faith  which  a  man  should 
have  in  himself,  so  it  impairs  the  sovereignty  of  his  mind, 
and  renders  him  powerless,  if  not  to  conceive,  at  least  to 
accomplish,  great  results. 

The  right  of  property,  considered  as  a  natural  and  absolute 
right,  is  of  a  twofold  nature  and  character :  It  is  the  right  of 
a  man  to  the  natural  and  necessary  means  of  fulfilling  his 
natural  obligations ;  it  is  also  his  right  to  the  legitimate  pro- 
ductions of  his  energy,  skill,  and  activity. 

Whoever  assumes  that  man  is  subject  to  any  obligation, 
must  also  assume  that  he  has  a  right  to  the  necessary  means 
of  discharging  it.  This  is  equally  true,  whether  we  refer  to 
the  whole  human  race,  to  a  particular  society  of  men,  or  to  a 
single  individual.  And  hence  it  follows  that  the  whole  human 
race — humanity  in  general — is  clothed  with  a  right  to  the  nec- 
essary means  of  performing  its  mission ;  that  every  society  has 
also  a  right  to  the  means  of  discharging  its  own  obligations ; 
and  that  every  individual  is  invested  with  a  right  to  the 
means  of  performing  his  duties.  There  is,  indeed,  no  other 
foundation  for  the  right  of  property,  or  dominion  over  exter- 
nal objects,  than  the  obligation  arising  from  nature  to  obey 
the  law  which  nature  prescribes. 

Some  ethical  writers  have  considered  the  original  of  prop- 
erty or  dominion  as  merely  the  external  form,  outward 
expression,  or  visible  reality  of  the  natural  liberty  or  sover- 
eignty of  man — in  other  words,  as  the  fruit  of  his  industry'. 
But  whence  the  right  to  the  original  materials  we  labor  with 
or  upon  ?  That  right  can  flow  only  from  our  natural  obliga- 
tions.*' 

The  greater  part  of  the  laws  and  regulations  of  human 
society  relate  to  this  right  of  dominion  over  external  things ; 
and,  since  there  is  little,  if  anything,  of  practical  importance 
to  be  said  concerning  it — considered  as  a  natural  and  absolute 

^'  On  the  origin  of  Dominion  or  Property,  a  great  variety  of  opinions  are 
collected  in  Pufiendorf 's  Law  of  Nature  and  of  Nations,  b.  4,  c.  4. 
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right,  or  as  a  right  independent  of  those  laws  and  regulations — 
we  may  properly  refer  its  further  exposition  to  the  head  of 
Relative  Rights. 

Relative  Rights. — The  writers  of  natural  law  have  prop- 
erly distinguished  our  relative  rights  as  either  perfect  or 
imperfect.  And  as  this  distinction  is  of  constant  applica- 
tion, and  of  primary  importance  in  natural  jurisprudence,  let 
us  endeavor  to  explain  its  meaning  and  effect. 

To  well  understand  the  distinction,  we  must  bear  in  mind 
that  the  duty  I  owe  to  you,  and  your  right  to  demand  of  me 
the  performance  of  that  duty,  are  strictly  correlative.  Now, 
there  must  be  a  law  by  which  your  right  and  my  duty  are 
determined.  That  law  may  be  perfectly  clear  and  free  of  all 
doubt,  or  it  may  be  vague,  doubtful,  and  uncertain.  If  the 
law  be  certain  and  clear  concerning  my  duty,  it  will  also  be 
certain  and  clear  concerning  your  right ;  and,  if  I  refuse  to 
perform  my  duty,  the  same  law  will,  in  this  case,  invest  you 
with  the  further  and  additional  right  to  forcibly  coerce  me 
thereto;  and  the  reason  is  that  the  law,  your  right,  and  my 
duty  are  certain,  clear,  and  free  of  all  doubt.  Your  right 
and  my  duty  are,  therefore,  said  to  be  perfect.  If,  on  the 
contrary,  the  law  be  uncertain,  vague,  and  doubtful,  then 
your  right  and  my  duty  will  be  equally  uncertain,  vague,  and 
doubtful;  and,  if  I  refuse  to  perform  my  duty,  you  can  have 
no  right  to  resort  to  force.  Your  right  and  my  duty  are 
here  imperfect.  ♦' 

<*  Burlamaqui,  in  his  Principles  of  Natural  Law  (Part  I,  c.  7,  }  8),  says; 
**  Perfect  rights  are  those  which  may  be  asserted  in  rigor,  even  by  employing 
force  to  obtain  the  execution,  or  to  secure  the  exercise  thereof  in  opposition 
to  all  those  who  should  attempt  to  resist  or  disturb  us.  Thus  reason  would 
empower  us  to  use  force  against  any  one  that  would  make  an  unjust  attack 
upon  our  lives,  our  goods,  or  our  liberty.  But,  when  reason  does  not  allow 
us  to  use  forcible  methods,  in  order  to  secure  the  enjoyment  of  the  rights  it 
grants  us,  then  these  rights  are  called  imperfect"  On  this  distinction,  see, 
also,  Rutherforth's  Institutes  of  Natural  Law,  b.  I,  c.  2,  2  4.  The  writers  of 
positive  law  employ  this  distinction  in  a  different  sense.  Thus  Cooper  in 
his  Notes  to  Justinian's  Institutes  (pp.  579-581):  "Obligation  may  be 
divided  into  moral  obligation,  or  that  which  receives  its  sanction /<7r^  coH" 
scientia  alone ;  and  civil  obligation,  or  that  which  receives  its  sanction  from 
the  positive  law  of  political  communities."    "Actions  that  mankind  generally 
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In  view  of  this  distinction  the  question  arises,  can  any 
our  duties  or  rights,  as  flowing  from  the  law  of  our  natun 
be  justly  denominated  perfect?  In  other  words,  can  we  >.. 
that  that  law,  with  respect  to  the  duties  it  imposes  or  u 
rights  it  confers  in  any  case,  is  free  from  all  doubt?  It  ma 
be  admitted,  concerning  our  absolute  duties  and  rights,  il:. 
the  law  of  our  nature  is  certain  and  clear.  The  right  to  juti, 
of  what  is  fright,  when  only  one's  self  is  concerned,  as  v 
absolute  right  of  every  individual,  is  one,  we  may  say,  that 
certain,  clear,  and  therefore  perfect.  The  right  of  a  man  x 
act  on  his  judgment,  so  far  as  it  concerns  his  own  affairs, 
equally  certain  and  free  of  all  doubt ;  and  so  we  may  say  « 
the  right  of  a  man  to  an  equal  voice  where  another  or  oiht 
with  him  are  equally  concerned.  But,  if  this  be  true,  all  ol 
relative  duties  and  rights  must  be  imperfect,  until  determine 
by  common  consent. 

If  the  law  of  our  nature  be  imperfectly  known,  if  it  rema 
in  obscurity  and  doubt,  or  be  not  a  matter  upon  which  m**: 
kind  have  expressly  and  positively  agreed,  the  duty  of  o: 
and  the  right  of  another  must  also  be  involved  in  obscarit 
and  doubt,  and  as  unknown  and  undetermined,  of  imperfoi 
obligation — serving  only  as  a  basis  on  which  we  may  rea>.j 
and  thereby  arrive  at  a  mutual  understanding  and  f>o>itix 
agreement.  In  this  predicament  are  the  duiies  and  righ 
which  some  have  called  the  offices  of  humanity,  tlie  perf^ni 
ance  of  which  is  clearly  of  imperfect  obligation,  and  dictate 
only  by  sentiments  of  kindness,  charity,  and  gencrosif 
though  often  obtruded  from  motives  of  an  opposite  nature- 
the  wolf  being  naturally  apt  to  care  for  the  lamb,  and 
neighbor's  business  too  often  that  of  his  neighbor. 

We  may  readily  suppose  certain  relations  to  exist,  and  . 
readily  imagine  the  duties  and  rights  which  are  incident 

agree  ought  to  be  performed  or  abstained  from,  when  not  sanctioned  b}  ' 
laws  of  society,  give  rise  to  imperfect  obligations ;  actions  thai  arc  caj  :■ 
or  forbidden  by  those  laws  are  called  actions  or  duties  of  perfect  o^.i: 
tion."  See,  also,  Austin  on  Jurisprudence,  353,  354.  The  perfect  oVaz  »' 
of  the  civilians  seems  to  be  the  same  as  the  external  obligation  of  the  na:- 
law-writers.     See  Burlamaqui,  Pr.  of  N.  L.,  Part  I,  c.  9,  {  9,  in  «. 
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them.  But,  when  we  look  out  upon  the  world  of  facts,  we 
find  hypothetical  relations  and  moral  abstractions  nowhere 
equal  to  the  wants  of  mankind.  There  are,  however,  three 
original,  natural,  and  necessary  relations,  in  which  all  men 
must  constantly  stand — namely,  the  relations  of  life,  liberty, 
and  property.  It  may,  therefore,  not  be  a  waste  of  our  time 
to  briefly  consider  the  relative  rights  which  thence  arise.  Of 
these,  then,  in  their  order : 

Of  the  Relative  Rights  of  Life. — These,  as  distin- 
guished from  the  relative  rights  of  liberty  and  property,  are 
only  such  as  are  incident  to  the  family  and  domestic  rela- 
tions— the  relations  of  man  and  wife,  and  parent  and  child ; 
to  which  are  usually  added  those  of  guardian  and  ward,  and 
master  and  servant.  The  first  is  the  most  intimate  and 
immediate  relation  of  life,  being  that  which  lies  at  the 
foundation  of  all  others.  The  second  is  the  natural  object 
and  legitimate  consequence  of  the  first,  and  naturally  sug- 
gests the  way  to  the  third  and  fourth. 

Of  the  relation  of  man  and  -wife,  considered  as  governed 
by  natural  law,  I  shall  have  but  little  to  say;  as  well  on 
account  of  the  diversity  of  opinions  concerning  the  facts 
upon  which  it  arises,  and  the  facts  upon  which  it  may  cease 
to  exist,  as  because  of  the  impracticable  and  valueless  char- 
acter of  mere  speculations  upon  the  duties  it  enjoins.  It  is 
sufficient  to  remark  that  its  proper  regulation  is  of  vital 
importance  to  the  happiness  of  each  individual,  as  well  as  to 
the  interests  and  welfare  of  society  at  large,  and  is  one  of 
the  first  and  principal  objects  of  every  well-governed  polit- 
ical state ;  and  that,  since  all  are  interested  in  the  making  of 
the  laws  by  which  it  is  sanctioned,  regulated,  and  protected^ 
we  may  well  be  assured  that  the  common-sense  element  of 
natural  law,  as 'it  relates  to  this  title,  will  appear  in  those 
principles,  rules,  and  legislative  enactments,  which  together 
make  up  our  positive  law. 

Of  the  relatjion  of  parent  and  child,  it  may  also  suflFice  to 

observe  that,  although  it  seems  more  directly  to  point  to 

duties  and  rights  which  are  certain  and  specific,  yet  even 

these  will  be  found  to  suppose  some  kind  of  special  agreement 

3 
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or  positive  law.  Not  that  nature  is  silent  or  indifferent,  in  view 
of  relations  of  the  highest  moral  and  social  significance,  but 
that  she  speaks  in  clearer  tones  and  with  greater  force  in  the 
law  that  expresses  the  common  sense  of  society  at  large. 

The  other  relations — those  of  guardian  and  ward,  and 
master  and  servant — are  purely  conventional.  The  natural 
duties  and  rights  of  persons  in  these  relations,  as  well  as  in 
those  of  man  and  wife,  and  parent  and  child,  in  view  of  the 
doctrine  already  advanced  concerning  perfect  and  imperfect 
rights,  we  therefore  leave  to  be  determined,  as  they  can 
only  be  determined,  by  agreement  of  the  parties  themselves. 

We  might,  it  is  true,  if  inclined  to  the  method  of  some  of 
the  writers  upon  natural  law,  imagine  a  state  of  nature — ^a 
sort  of  Utopia — and  a  code  of  laws  peculiar  thereto.  But 
we  do  not  propose  to  treat  mankind  as  creatures  merely  of 
the  imagination,  inhabiting  an  imaginary  world,  and  governed 
by  imaginary  laws.  Possibly,  from  the  principle  of  natural 
harmony  alone,  we  might,  as  metaphysicians,  deduce  a  com- 
plete code  of  ethics,  a  portion  of  which  would  apply  in 
tliese  relations.  But  if,  as  seems  probable,  none  but  meta- 
physicians would  acknowledge  its  force  or  obligation,  the 
necessity  of  positive  agreements  and  laws,  as  the  only  means 
of  determining  our  perfect  duties  and  rights,  in  these,  as  in 
other  relations,  would  still  exist. 

The  right  of  one  to  make  law  for  another  can  never  arise 
among  equals  ;  or,  which  is  the  same,  in  a  state  of  nature,  or 
by  natural  law.  There  is,  therefore,  apart  from  civil  and 
political  laws,  no  other  means  of  determining  our  relative 
duties  and  rights  than  private  individual  legislation,  founded 
in  mutual  understandings  and  agreements — a  method  of  legis- 
lation proceeding  from  the  natural  liberty  of  each  individual, 
and  to  which  our  attention  shall  now  be  directed. 

Of  the  Relative  Rights  of  Liberty. — In  what  the 
liberty  of  each  individual  consists  we  have  formerly  shown. 
It  is  the  right  of  self-government,  the  right  of  a  man  to 
govern  himself,  in  things  peculiarly  concerning  himself, 
by  what  his  own  reason  prescribes  as  reasonable,  or  by 
what  his  own  nature  assures  him  is  natural ;  and,  in  matters 
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'\vhere  others  with  him  are  equally  concerned,  by  his  agree- 
ments with  them,  and  the  laws  prescribed  by  common  con- 
sent. And  this,  we  have  seen,  gives  birth  to  three  distinct, 
though  naturally  coordinate  and  cooperative  powers — viz.: 
the  power  to  make  rules  or  adopt  regulations  relating  to 
one's  own  individual  affairs,  the  power  to  judge  of  their 
meaning  and  true  application,  and  the  power  to  enforce 
them.  By  the  intercourse  of  men  these  powers  are  brought 
into  a  social  relation,  and,  if  men  were  perfect  beings,  the 
natural  effect  might  be  a  concurrent  and  harmonious  recog- 
nition of  their  relative  duties  and  rights,  a  unanimous  judg- 
ment of  the  law  of  their  nature,  and  a  faithful  execution  of 
the  law  by  each  in  all  his  relations  to  others.  But  our  very 
first  parents,  even  they  who  were  perfect,  could  not  observe 
the  law  of  their  nature ;  much  less  can  we,  who  inherit  their 
nature,  and  therefore  their  law,  but  not  their  original  virtues. 
The  inevitable  consequences  of  individual  being  are  self- 
insufficiency  and  insatiable  want.  Men  are  in  want  of  every- 
thing but  themselves.  They  cannot  but  envy  each  other's 
prosperity  and  covet  each  other's  possessions.  Self-interest 
prompts  them  to  bad  faith  ;  ungoverned  passions,  to  the  com- 
mission of  crimes.  But  few  are  willing  to  submit  to  just 
laws  ;  many  would  rather  punish  others  for  the  crimes  which 
they  themselves  commit.  Each  is  ready,  without  provoca- 
tion, to  indulge  unfounded  suspicions  and  avenge  imaginary 
wrongs.  Words,  strifes,  wars,  ensue.  The  victor  rules — the 
vanquished  is  slain  or  enslaved.*3  Such  is  human  nature. 
And  yet  it  is  possible,  perhaps,  by  a  little  reflection  upon  the 
natural  relations  of  the  liberty  of  individuals,  to  discover 
some  practical  truths  which  may  be  of  great  value  in  our 
future  investigations. 

In  a  society  of  equals  the  powers  of  government,  what- 
ever they  may  be,  must  be  equally  enjoyed  by  each  of  the 
members ;  the  jurisdiction  of  one  must  be  concurrent  with, 


43  See  Inst  i,  2,  2  ;  Cooper's  Justinian,  pp.  410-415  ;  Taylor's  Elem.  Civ. 
Law,  429. 
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not  exclusive  of,  the  equal  jurisdiction  of  another.  The 
powers  of  government  must  doubtless  relate  to  the  making, 
expounding,  and  enforcing  of  laws.  Our  further  considera- 
tion of  the  subject  will,  therefore,  fall  under  the  following; 
heads — viz. :  the  concurrent  legislative  powers,  the  concur- 
rent judicial  powers,  and  the  concurrent  executive  powers 
of  individuals.     Hence  we  examine,  first — 

The  Conatrrent  Legislative  Poivers  of  Individuals. — ^An 
almost  infinite  variety  of  particular  relations  between  individ- 
uals arise  from  their  mutual  agreements,  compacts,  and  cove- 
nants. And  since  the  principles  that  naturally  govern  the 
making  of  agreements,  compacts,  and  covenants  form  an 
important  part  of  natural  jurisprudence,  we  propose,  in  this 
place,  to  briefly  review  those  principles,  and  arrive,  if  pos- 
sible, at  a  clear  understanding  of  their  true  application. 

Every  man  has,  as  we  have  seen,  an  absolute  right  to  form 
resolutions,  or  prescribe  to  himself  regulations,  for  the  gov- 
ernment of  his  own  individual  conduct.  On  the  very  same 
principle,  two  or  more  persons  have  a  right  to  join  in  a  posi- 
tive agreement,  for  the  proper  regulation  of  their  common 
affairs,  and  to  also  bind  themselves  (by  any  means  which 
they  may  see  fit)  to  its  faithful  observance  in  their  relations 
with  each  other ;  and,  though  their  act  be  called  an  agree- 
ment, contract,  or  covenant,  yet  it  is  essentially  the  same  in 
principle,  and  the  same  in  nature,  with  every  other  act  of 
human  legislation.  It  consists  of  the  conjunction  and  united 
determination  of  two  or  more  minds,  in  relation  to  some 
object  or  subject-matter,  and  is  always  intended  to  have  the 
force  of  a  positive  law  as  between  the  parties  themselves ;  as 
between  whom  it  is,  in  fact,  a  law  of  their  own  making,  which 
they,  from  being  of  one  mind,  have  prescribed  to  themselves 
as  a  fixed  criterion  of  their  relative  duties  and  rights. 

The  natural  obligation  of  our  agreements  with  each  other 
is  the  universal  law  of  our  nature,  which  binds  us  to  observe 
them,  and  which,  moreover,  gives  us  a  right  to  enforce  them. 
Thus,  as  Montesquieu  says,  every  particular  law  is  connected 
with  another,  or  depends  upon  some  other,  of  a  more  general 
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extent.**^  Just  as  the  universal  principle  of  humanity,  the 
living  law  of  our  nature,  equally  enters  into  every  indi- 
vidual of  our  race,  just  so  the  universal  obligation  of 
our  nature,  the  tie  that  binds  us  to  natural  duty,  equally 
enters  into  every  individual  agreement,  and,  indeed,  into 
-every  individual  act.-^s  In  other  words,  those  principles 
of  justice,  which  are  relatively  general  or  universal,  furnish  the 
natural  connecting  links,  the  natural  obligations,  of  those  which 
are  more  particular  or  individual ;  a  particular  law  derives  its 
sanction  from  a  law  which  is  relatively  general ;  and  this, 
3gain,  depends  on  another  which  is  still  more  general  or 
relatively  universal.  The  most  universal  obligation  of  our 
nature  is  that  law  or  principle  of  our  being  which  estab- 
lishes our  absolute  duties  and  rights  as  inherent,  inalienable, 
and  wholly  independent  of  our  action,  and  binds  us  to 
observe  them  in  all  our  relations  with  each  other.  An  agree- 
ment, therefore,  or  a  particular  law,  in  order  to  be  binding, 
niust  be  consonant  with  our  absolute  duties  and  rights,  or,  at 
least,  not  repugnant  to  those  articles,  which,  we  may  say,  are 
the  fundamental  principles  of  the  moral  constitution  of  man 
and  of  human  society.  Here,  then,  we  have  a  criterion  by 
which  to  judge  of  the  obligation,  validity,  or  binding  force 
of  private  individual  legislation. 

But,  though  we  have  a  criterion  by  which  to  judge,  yet  all 
men  are  equal  in  natural  right,  and,  therefore,  all  are  equally 
entitled  to  judge  of  what  is  right.  Every  man  has,  more- 
over, an  absolute  right  to  act  on  his  judgment,  so  far  as  his  . 
action  concerns  his  own  interests,  and  does  not  involve  his 
relations  to  others.  The  same  holds  equally  true  of  two  or 
more  persons,  whose  right  to  act  on  their  judgment  must  be 
the  same,  and  of  equal  force,  so  far  as  their  action  relates  to 
themselves  and  not  to  others.  As  among  those  who  are 
equally  concerned  in  a  matter,  all  are  entitled  to  an  equal 
voice.     But  the  parties  to  an  agreement  are  those,  and  those 

44  Preface  to  his  Spirit  of  Laws. 

45  See  Burlamac^ui's  Principles  of  Natural  Law,  Part  II,  c.  7,  {  6  et  seq. 
**  Obligation,  in  its  original  idea,  is  nothing  more  than  a  restriction  of  liberty, 
produced  by  reason." 
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only,  who  are  equally  concerned  therein — ^those,  and  those 
only,  therefore,  who  are  entitled  to  judge  of  its  obligation^ 
and  to  carry  their  judgment  into  execution.  Their  agree- 
ment, we  say,  is  of  no  validity  or  moral  effect  if  it  contra- 
vene their  absolute  rights,  or  the  absolute  rights  of  either  of 
them — which  rights  are  inalienable,  and  wholly  independent 
of  any  human  action — and,  therefore,  the  parties  are  bound, 
notwithstanding  their  positive  agreement,  to  observe  those 
rights  in  all  their  relations  to  each  other.  This  is  our  judg- 
ment. But  have  we  a  right,  independently  of  civil  and  polit- 
ical laws,  to  act  on  our  own  authority  and  judgment,  and 
prevent  the  parties  from  enforcing  their  agreement  as  against 
each  other  ?  We  certainly  have  not.  They  alone  are  the 
judges  of  their  law,  so  far  as  it  relates  to  themselves — as  we 
alone  are  the  judges  of  ours,  so  far  as  it  relates  to  ourselves. 
Were  we  to  attempt  to  enforce  our  judgment  upon  them» 
they  might  resist,  and,  with  equal  right,  attempt  to  enforce 
their  law  or  agreement  upon  us.  We,  therefore,  conclude 
that,  whatever  the  law  or  agreement  which  the  parties  have 
made  for  themselves,  we  are  bound  to  consider  it  as  legiti- 
mately resulting  from  their  absolute  right  of  self-govern- 
ment, and  as  carrying  with  it  inherent  obligation,  so  far  as  it 
relates  to  matters  peculiarly  affecting  them,  and  not  of 
equally  immediate  importance  to  us. 

Government  among  men  is  not  otherwise  possible  on  the- 
basis  of  peace.  Suppose  the  agreement  be,  not  of  a  few- 
individuals,  but  of  quite  a  large  number,  who  thereby  form 
themselves  into  a  political  community  or  state ;  the  agree- 
ment would  of  course  be  invalid,  and  the  members  of  the 
community  would  be  bound  to  break  it,  if  their  absolute 
rights  were  violated  by  it.  This  is  clearly  the  judgment  of 
natural  law — the  judgment  of  humanity  itself.  But  no  other 
community  could  have  any  right  to  pronounce  and  enforce 
it.  An  agreement,  then,  whatever  it  be,  is  always  valid  and 
binding  as  between  the  parties  themselves  who  have  made 
it,  however  immoral  and  void  it  may  be  in  the  judgment  of 
ttthers.  ' 

(It  follows,  from  what  we  have  said,  that  none  but  the  par- 
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ties  themselves  can  judge  of  the  rights  which  arise  from  their 
agreement ;  but  of  this  elsewhere.) 

Suppose  we  abandon  the  law  which  is  written  in  the  hearts 
of  men,  as  a  law  which  justifies  nothing  but  anarchy  and 
confusion,  and  hold  to  a  law  objectively  existing — existing, 
not  in  ourselves,  but  in  the  mind  of  a  superior  being,  anti 
prescribed  to  man  as  the  positive  rule  of  his  action.  Still, 
all  men  are  equal  in  right,  are  equally  entitled  to  judge  of 
that  law,  and  to  join  in  the  making  of  particular  agreements 
or  particular  laws,  such  as  the  parties  themselves  shall  judge 
to  be  valid  and  binding  by  virtue  of  the  law  prescribed  to 
all.  The  same  conclusions  with  those  we  have  formerly 
drawn  from  the  natural  equality  of  men  would  here  again 
inevitably  follow.  We  cannot  ignore  the  equal  jurisdiction 
of  each  other  without  ignoring  the  only  foundation  of  peace 
among  men,  and  founding  all  government  in  the  right  of 
might,  or  the  chance  of  war. 

Having  now  seen  that  mankind  are  free,  in  their  natural 
state,  to  bind  themselves  by  agreements,  such  as  the  parties 
immediately  concerned  shall  judge  to  be  proper  in  their  rela- 
tions with  each  other,  we  proceed  to  consider  the  essentials 
of  every  agreement,  without  which  it  cannot  arise  or  possibly 
exist.  And,  first,  it  is  doubtless  essential  to  every  agree- 
ment that  the  parties  be  competent  to  a  clear  and  intelligent 
understanding  of  its  terms,  and  of  the  duties  and  rights 
which  it  aims  to  determine  and  define.  If  they  be  incom- 
petent to  such  understanding,  there  can  be  no  agreement 
between  them,  no  aggregatio  mentium,  no  union  or  conjunc- 
tion of  minds.  It  cannot  be  said  that  a  man  assents  to  what 
he  does  not  understand.  The  capacity  of  persons  to  bind 
themselves  by  agreements,  compacts,  and  covenants  is,  how- 
ever, always  presumed  until  negatived  by  proof. 

There  must,  in  general,  be  a  definite  proposition,  and  an 
unqualified  acceptance  thereof,  although  the  agreement  may 
be,  as  it  always  is  if  the  original  proposition  is  not  fully 
accepted,  the  result  of  mutual  concession  and  compromise. 

The  utmost  'good  faith,  fidelity  to  truth,  must  prevail 
throughout,  and  each  of  the  parties  must  be  at  full  liberty  to 
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act  freely  in  the  matter,  without  any  fear  or  constraint ;  for 
no  obligation  can  attach  to  any  agreement,  compact,  or  cov- 
enant which  is  merely  formal,  procured  in  bad  faith,  through 
violent  means,  or  fear  of  violence. 

In  justice  to  themselves  and  to  each  other,  the  parties 
sftould  endeavor  to  avoid  all  mistakes ;  for,  so  long  as  there 
is  any  important  mistake  or  misunderstanding  of  the  subject- 
matter,  or  concerning  the  facts  upon  which  the  agreement  is 
based,  their  agreement  is  merely  an  agreement  in  form,  is 
only  apparent,  and  no  obligation  arises  therefrom. 

Supposing  the  agreement,  compact,  or  covenant  to  be 
properly  made,  upon  a  clear  understanding  of  the  matter  to 
which  it  relates,  and  expressed  in  terms  which  the  parties 
have  chosen  as  appropriate  to  their  purpose ;  we  are  next  to 
consider  their  rights  respecting  the  interpretation  and  con- 
struction of  their  act.     And  this  leads  us  to  examine — 

The  Concurrent  Judicial  Powers  of  Indiinduals, — Respect- 
ing his  own  individual  affairs,  every  man  has,  as  we  have 
formerly  seen,  an  absolute  right  .to  judge,  and  to  be  himself 
the  exclusive  judge,  of  what  is  right  and  of  what  wrong. 
This  cannot  be  the  case,  however,  where  others  with  him 
are  equally  concerned.  Where  persons  are  equally  inter- 
ested, they  are  equally  entitled  to  judge,  and  the  judgment 
of  one  is  of  no  higher  authority  than  that  of  another.  This 
principle  is  peculiarly  applicable  to  the  agreements  of  per- 
sons  wherein  they  are  equally  interested  as  parties ;  and  its  i 
proper  effect  will  in  nothing  more  clearly  appear  than  in  the 
interpretation  and  construction  of  that  original  legislation 
from  which  all  other  legislation  proceeds. 

The  exclusive  right  of  the  parties  agreeing,  to.  judge  of 
the  obligation  of  their  agreement,  and  of  the  duties  and 
rights  arising  therefrom,  is,  as  formerly  shown,  tlie  natural 
and  necessary  consequence  of  the  absolute  right  of  self- 
government.  Let  us,  therefore,  enquire  what  each  of  the 
parties  may  do,  by  virtue  of  his  right  of  self-government,  in 
the  interpretation  and  construction  of  their  agreement. 

It  is  difficult  to  fix  any  limit  to  the  number  of  persons  that 
may  join  together  in  making  an  agreement.     Ail  who  inhabit 
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a  particular  locality  or  country  may  join  together  in  making 
a  compact,  covenant,  or  fundamental  law,  and  thereby  unite 
in  establishing  a  government  for  the  proper  regulation  of 
their  common  affairs  and  relations  with  each  other.  Or,  in 
the  absence  of  any  such  authority — that  is,  in  the  state  of 
nature — a  few  individuals  may  agree  in  whatever  they 
please.  But  two,  at  least,  must  always  be  necessary  to  every 
agreement. 

Suppose  there  be  two  only.  Their  agreement  presupposes, 
as  its  basis,  that  both  were  equally  competent  to  make  it, 
and,  therefore,  are  equally  competent  to  judge  of  the  duties 
and  rights  it  prescribes.  Now,  either  they  wholly  agree  in 
the  interpretation  and  construction  of  their  agreement^in 
which  case  their  rights  are  clearly  established;  or  one 
demands  more,  in  virtue  of  that  agreement,  than  the  other 
is  willing  to  concede.  If  the  latter  be  the  case,  the  rights  of 
the  one  as  against  the  other  become  of  peculiar  importance 
to  the  peace  of  society,  and  obviously  require  some  delicacy 
of  treatment,  even  as  between  themselves.  Each  is  bound, 
in  justice  to  himself  as  well  as  to  the  other,  to  apply  all  the 
rules  of  just  interpretation  and  construction,  and  to  judge 
with  that  fairness  and  impartiality  which  a  disinterested  and 
competent  judge  would  naturally  exhibit.*^  He  should  care- 
fully consider  the  statements,  views,  and  arguments  of  the 
opposite  party,  and,  as  both  are  equal  in  right,  concede  to 
them  the  weight  and  importance  he  attributes  to  his  own. 
All  the  available  means  of  an  amicable  adjustment  of  their 
differences  both  the  parties  should  doubtless  employ.  If 
then  they  cannot  agree  as  between  themselves,  both  being 
equal  in  right,  and  each  being  bound  by  his  own  judgment 
only,  the  one  may  endeavor  to  enforce,  as  against  the  other, 
the  judgment  which  his  own  court  of  conscience  has  pro- 
nounced ;  or  may,  perhaps,  demand  of  the  other,  as  a  proper 
preliminary  measure,  that  the  differences  between  them  be 

4^  The  principles  and  rules  of  the  Roman  civil  law  concerning  interpretation 
and  construction  are  collected  in  Wood's  Institutes,  pp.  207-211 ;  and  also 
in  Cooper's  Justinian  (Notes),  pp.  587-593.  Their  justice  is  acknowledged 
by  all  civilized  nations,  and  no  student  should  fail  to  consult  them. 
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referred  to  the  judgment  of  another,  to  be  chosen  by  thera 
from  among  their  acknowledged  co-equals,  and  that  both  shaL 
submit  to  the  decision  of  that  other  as  final  and  conclusive 
The  parties  themselves,  exclusively  of  all  others,  are  clearly 
entitled  to  judge  of  their  rights,  and  each  is  entitled  to  act  or 
his  judgment.  But  let  us  suppose  that,  out  of  regard  for  tb 
peace  of  society,  or  having  engaged  in  war  till  wear>'  of  iti 
fruits,  they  agree  to  submit  to  the  judgment  of  another,  *  i 
of  others,  and  thence  appoint  us  to  be  judge  between  them 
What,  now,  are  our  duties  ?  These  are,  in  brief,  to  hear  and 
determine.  We  are  to  hear  the  allegations  of  the  parties 
and  such  evidence  as  they  have,  concerning  their  agreement 
we  are  then  to  determine  their  duties  and  rights  according  U 
our  views  of  the  law  and  the  facts. 

If  the    evidence  is  full,   clear,  and   uncontradictor>%  th 
agreement   between   the  parties  is  apparent,  and    we  ha\ 
nothing  to  do  but  to  apply  the  law.     Suppose,  then,  it  plainly 
appears  that  the  one  has  bargained,  for  a  given  consideration 
to  resign  his  right  of  self-government,  and  in  all  things  sub 
mit  to  the  will  of  the  other ;  that  the  one  has  received  iht 
price  of  his  liberty,  as  fixed  by  the  agreement,  but  refused  t' 
perform  the  office  of  a   slave,  which  he  promised  to  do  i: 
return ;  and  that,   in  defence  of  his  course,  he  denies  th< 
obligation  and  validity  of  the  agreement.     Now^,  what  is  th-. 
law  of  our  nature  as  applicable  to  this  case  ?     Are  we  boun^. 
to   consider  the    agreement   of  the  parties  as    legitimate!) 
resulting  from  their  absolute  right  of  self-government,  and  a 
carrying  with  it  inherent  obligation,  so  far  as  it  relates  :» 
themselves  ?     That  we  were  so  bound,  prior  to  the  referenc 
to  us,  is  not  to  be  doubted — at  least,  our  authority  to  jud^c 
and  to  act  on  our  judgment,  did  not  extend  to  their  afiai-^ 
But,  since  the  matter  is  referred  to  our  judgment,  by  the  v*  1 
untary   action  of  the   parties,  we  are  bound  no  longer  i 
regard  their  views,  but  only  to  judge  by  the  law  as  we  undei 
stand  it. 

Now,  in  our  understanding  of  the  law,  we  pronounce  the.' 
agreement  to  be  absolutely  void,  because  the  right  of  st 
government  is  naturally  incompetent  to  its  own  destructi^ 
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it  is  one  of  the  absolute  rights  which  are  inherent  and  inalien- 
able, wholly  independent  of  any  human  action ;  and,  there- 
fore, the  parties  are  bound,  notwithstanding  their  agreement, 
to  observe  those  rights  in  all  their  relations  with  each  other. 
Such  an  agreement,  whatever  the  consideration  or  induce- 
ment thereto,  can  impose  no  rational  or  moral  obligation, 
can  enjoin  no  duty  and  confer  no  right.  The  moral  respon- 
sibility of  self-government  can  never  be  shifted  from  one  to 
another.  As  well  can  a  man  transfer  his  personal  being — his 
reason  to  know,  his  understanding  to  judge,  and  his  will  to 
do,  what  the  law  of  his  nature  prescribes.^^ 

Suppose  an  agreement  of  all  the  proprietors  of  a  given 
country,  by  which  they  establish  a  common  government  for 
the  direction  of  their  common  affairs,  with  legislative,  judi- 
cial, and  executive  powers;  these  powers  to  be  exercised 
subject  to  the  articles  of  agreement — the  constitution — by 
persons  chosen  in  accordance  therewith.  This  is  supposing 
the  institution  of  political  and  civil  society,  which  is  nothing 
more  than  the  union  of  a  body  of  people,  who  agree  to  live 
in  subjection  to  one  or  more  rulers,  in  order  to  find,  through 
his  or  their  protection  and  care,  the  happiness  to  which  they 
naturally  aspire.^®  In  supposing  this,  however,  I  do  not  mean 
to  direct  attention  to  the  nature  and  structure  of  civil  socie- 
ties, but  only  to  glance  at  the  rights  of  the  parties  to  the 
social  compact,  by  the  light  of  the  principles  of  natural  law. 
Now,  who  are  to  judge,  in  the  last  resort,  of  the  obligation 
of  the  social  compact,  of  the  duties  and  powers  of  the  gov- 
ernment on  the  one  hand,  and  of  the  parties  to  the  compact 

47  «« There  are  rights  which  of  themselves  have  a  natural  connection  with 
our  duties,  and  are  given  to  man  only  as  means  to  perform  them.  To 
renounce  this  sort  of  rights  would  be,  therefore,  renouncing  our  duty,  which 
is  never  allowed.  But  with  respect  to  rights  that  no  way  concern  our  duties^ 
the  renunciation  of  them  is  licit,  and  only  a  matter  of  prudence.  ♦  ♦  ♦ 
Man  cannot  absolutely,  and  without  any  manner  of  reserve,  renounce  his  lib- 
erty ;  for  this  would  be  manifestly  throwing  himself  into  a  necessity  of  doin^ 
wrong  were  he  so  commanded  by  the  person  to  whom  he  has  made  this  sub- 
jection." Burlamaqui,  Principles  of  Natural  Law,  Part  I,  c.  7,  J  8.  All  the 
writers,  but  those  who  ground  all  right  in  the  naked  power  to  command  and 
enforce  obedience,  are  of  one  and  the  same  opinion  concerning  this  matter. 

4^  Burlamaqui's  Principles  of  Politic  Law,  Part  1,  c.  2,  {  I. 
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on  the  other?  If,  in  the  last  resort,  the  government  is  the 
judge  of  these  matters,  its  power  is  virtually  absolute,  for  it 
has  all  the  power  it  may  judge  to  belong  to  itself.  Its  pow- 
ers, however,  are  supposed  to  be  limited  by  its  constitution— 
that  is,  by  the  will  of  the  parties  to  the  compact  in  which  it 
is  founded.  It  cannot,  therefore,  judge,  in  the  last  resort,  of 
the  extent  of  its  powers,  or  of  the  rights  of  the  parties  to 
the  fundamental  compact.  These  parties,  then,  who  are  the 
authors  of  the  fundamental  law,  are  to  judge,  in  the  last 
resort,  not  only  of  the  rights  and  powers  reserved  to  them- 
selves, but  also  of  those  conferred  on  their  rulers.  I  say,  in 
the  last  resort;  for  always,  in  the  first  instance,  the  agent 
must  act  upon  his  own  understanding  of  the  authority  dele- 
gated to  him.  Suppose,  then,  that  in  the  construction  of 
the  organic  compact  a  difference  arises  between  the  parties; 
by  what  criterion  should  judgment  be  given?  The  relative 
rights  of  persons,  as  formerly  shown,  are  doubtful  and 
imperfect,  until  determined  by  some  manner  of  legislation. 
Their  absolute  rights,  however,  are  naturally  perfect,  being 
inherent,  inalienable,  beyond  the  power  of  the  human  will. 
and,  therefore,  of  higher  authority  than  any  merely  human 
legislation.  These,  therefore,  must  be  the  criteria  of  judg- 
ment in  cases  of  doubt.  For  nothing  can  be  valid  as  against 
them.  The  right  of  self-government,  for  instance,  cannot 
be  affected  by  human  legislation.  This,  as  susceptible  of 
definition,  is  the  right  of  a  man  to  govern  himself,  in  things 
peculiarly  concerning  himself,  by  what  his  own  reason  pre- 
scribes as  reasonable ;  and,  in  matters  where  others  with  him 
are  equally  concerned,  by  his  agreements  with  them,  and  the 
laws  prescribed  by  common  consent.  Here  we  find  the  nat- 
ural and  necessary  boundary-line,  beyond  which  no  human 
legislation  can  go.  Now,  human  legislation — the  original 
compact  of  society — is  the  acknowledged  source  of  political 
sovereignty.-^s  Political  sovereignty,  then,  the  power  of  the 
political  state,  cannot  be  construed  to  authorize  laws  which 
infringe  upon  the  right  of  individual  self-government. 

•♦5  Burlamaqui,  Principles  of  Politic  Law,  Part  I,  c.  6,  {{  2,  6. 
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It  thus  appears  most  evident  that  all  political  sovereignty, 
how  absolute  soever  we  suppose  it  to  be,  is  subject  to  natural 
limits ;  and  that,  supposing  a  people  to  have  given  to  their 
government  an  arbitrary  and  unlimited  power,  this  conces- 
sion must  of  itself  be  void  and  of  no  effect.  No  man  can 
divest  himself  so  far  of  his  liberty  as  to  submit  to  an  arbi- 
trary prince,  who  is  to  treat  him  absolutely  according  to  his 
fancy.  This  would  be  renouncing  his  own  life,  which  he  is 
not  master  of;  it  would  be  renouncing  his  duty,  which  is 
never  permitted ;  and,  if  thus  it  be  with  regard  to  an  indi- 
vidual who  would  make  himself  a  slave,  much  less  has  a 
nation  that  power,  which  is  not  to  be  found  in  any  of  its 
members.^9 

But  what  proportion  of  the  number  of  the  parties  to  the 
social  compact  may  pronounce  final  judgment  upon  ques- 
tions involving  its  interpretation  and  construction  ?  In  other 
words,  what  is  a  naturally  sufficient  majority  for  the  decision 
of  matters  of  common  concern?  It  is  doubtless  true  that, 
if  there  be  any  justice  in  allowing  the  decision  of  the  major- 
ity to  overrule  that  of  the  minority,  then  the  greater  the 
majority  the  greater  the  justice  of  their  cause,  and  the  more 
binding  their  decision.  But  perhaps  the  necessity  of  a  decis- 
ion, in  many  cases,  is  of  greater  importance  than  the  justice 
of  the  decision  when  made.  If  not,  it  is  difficult  to  see 
upon  what  principle  a  hundred  and  one  may  decide  a  ques- 
tion against  one  hundred. 

Ino  rder  to  a  just  disposition  of  the  question  propounded, 
we  must  carefully  distinguish  the  absolute  rights  of  men 
from  those  which  arise  in  their  relations  to  each  other ;  for, 
as  all  agree,  men  have  rights  which  are  inherent  from  their 
birth,  inseparable  from  their  nature,  and,  therefore,  inalien- 
able, and  not  to  be  varied  or  changed  by  the  act  of  a  major- 
ity, nor  even  by  the  act  of  all  together.  It  is,  therefore,  only 
in  matters  which  involve  their  relations  to  each  other,  and 
which  are  of  common  and  equal  importance  to  all,  in  their 

49  Burlamaqui,  Principles  of  Politic  Law,  Part  I,  c.  7  §J  22-24  ,*  Principles 
of  Natural  Law,  Part  I,  c.  8,  J  5 ;  c.  9,  i  4. 
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character  of  members  of  society,  that  the  will  of  all  is  tl 
law  of  all.  Even  in  their  relations  tb  each  other,  there  a] 
certain  fundamentals  which  cannot  be  decided  while  one 
their  number  dissents.  And  this  very  question  of  the  nun 
ber  of  voices  sufficient  to  determine  the  will  of  the  whole 
one  of  those  very  fundamentals.  On  things  fundament: 
unanimity  is  obviously  essential ;  while  in  things  which  are  n* 
fundamental,  but  dependent  on  time,  place,  and  surroundi: 
circumstances — or,  perhaps,  indifferent — unanimity  cannot  I 
expected,  though  the  necessity  of  deciding  on  these  as  tht 
arise  be  equally  apparent.  Here,  then,  is  another  natur 
and  necessary  boundary-line,  on  the  one  side  of  which  notJ 
ing  can  be  done  without  the  consent  of  all  concerned,  ar 
on  the  other  side  of  which  a  given  majority  may  be  auth 
ized  to  speak  for  the  whole. 

It  does  not  appear  that  reason  suggests  any  rule  as 
what  the  majority  should  be  in  matters  that  may  not  requii 
the  concurrence  of  all.     But  certain  it  is  that  reason  denit 
the  power  of  majorities  in  things  fundamental,  as  well  as  coi 
cerning  the  absolute  rights.     Natural  equity  requires  tb 
whatever  affects  or  concerns  all  should  have  the  approbati 
of  all.5<*     The  question,  therefore,  what  majority  may  spea 
for  all,  must  be  decided  by  the  fundamental  compact  itself 
that  is,  by  the  unanimous  consent  of  all  concerned.     An« 
then,  if  all  agree  that  a  number  less  than  the  whole  sha 
decide,  a  decision  by  that  number,  on  matters  within  thei 
control,  must  stand  as  the  decision  of  all.** 

The  Concurrent  Executive  Powers  of  Individuals, — It  hr- 
often  been  remarked  that  nature  invests  no  one  in  particulj 
with  the  right  of  enforcing  her  laws.  This  follows  from  th 
fact  that  no  one  is  naturally  clothed  with  an  exclusive  juns 
diction,  or  an  exclusive  right  to  say  what  is  right.     Ever 

so  This  maxim  of  the  Roman  civil  law  is  peculiarly  applicable  here,  thoi, 
not  to  those  assemblies  which  are  constituted  for  the  regulation  of  pu: 
affairs  in  pursuance  of  the  social  compact     See  Puffendorf,  L»  ofN.,  b  ;. 
2.  {  1 6.     And  see,  generally,  the  same  chapter,  {{   i4~iS,  on  the  ri^b: 
majorities. 

5>  See  Rutherforth's  Inst  of  N.  L.  251,  252. 
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-man  is,  however,  within  the  sphere  of  his  absolute  rights, 
exclusively  entitled  to  judge  of  what  he  may  naturally  do, 
and  also  to  act  on  his  judgment  in  defending  those  rights. 
And,  where  he  has  made  an  agreement  with  another,  the 
terms  of  which  are  perfectly  clear  and  obviously  just,  no 
doubt  can  exist  of  his  right  to  enforce  his  rights  as 
■determined  and  established  by  the  agreement  itself.  Orig- 
inally, indeed,  the  right  to  enforce  the  law  arises  from  the 
sense  of  one's  duty — the  rational  conviction  that  every 
man  ought  to  exert  his  power  to  prevent,  redress,  and  punish 
infractions  of  the  law  of  his  nature.  And,  if  all  men  were 
agreed  in  their  views  and  opinions  of  what  that  law  requires, 
if  all  could  clearly  perceive  and  know  what  duties  it  enjoins 
and  what  rights  it  confers,  no  difficulty  or  doubt  could 
emerge ;  none  might  err  in  enforcing  the  law.  Since,  how- 
ever, men  cannot  but  differ  in  all  that  makes  them  individuals, 
a  conflict  of  judgments  arises,  and  strifes  and  wars  ensue ; 
which,  seemingly,  nothing  can  avert,  so  long  as  they  do  not 
possess  some  certain  criterion  of  their  relative  rights,  in  the 
form  of  positive  constitutions  and  laws. 

The  right  of  a  man,  or  body  of  men,  to  forcibly  coerce  or 
compel  another  to  perform  his  agreement,  compact,  or  cove- 
nant is  clearly  a  relative  and  conditional,  and  not  an  absolute 
or  unqualified,  right.  In  doubtful  cases,  no  such  right  can 
exist.  It  can  only  exist  where  the  agreement  is  so  clear  and 
so  just  that  only  one  judgment  thereon  can  be  given — that  is, 
where  the  duties  and  rights  of  the  parties  are  clearly  ascer- 
tained and  defined  by  the  agreement  itself,  and  are,  therefore, 
perfect  duties  and  rights.  And  even  where  this  is  the  case, 
it  being  impossible  for  man  to  foresee  into  future  relations 
and  events,  the  law  of  our  nature  does  not  suppose  that  a 
party  will  always  be  able  to  meet  and  discharge  the  obliga- 
tions he  assumes.  In  nearly  all  cases,  then,  some  consid- 
eration will  be  due  to  the  question  whether  the  state  of 
things  in  which  an  agreement  was  made  or  an  obligation 
incurred,  and  the  state  of  things  in  which  such  an  agreement 
or  obligation  is  sought  to  be  enforced,  are  widely  different. 
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or  nearly  the  same.     For  the  power  of  a  man  to  bind  his: 
self,  or  incur  obligations,  is  naturally  limited  to  the  ability  I 
may  have  to  discharge  them.     Nor  can  he  in  fact  incur  r 
obligation  which  comes  into  conflict  with  his  absolute  dutiL 
or  the  discharge  of  which  obligation  must  deprive  him 
the  necessary  means  of  fulfilling  those  duties.     Hence,  if  tr 
state  of   things   in  which  his  agreements  were    made  h 
become  so  materially  changed,  without  any  fault  of  his  oui 
that  he  can  neither  so  well  nor  at  all  perform  his  engagement 
to  others,  he  is  justly  entitled  to  delay  their  fulfilment  un:: 
he  be  able  to  discharge  them.^' 

The  execution  of  the  law  must,  as  is  obvious,  follow  ihi 
judgment.  And,  the  parties  concerned  being  equally  entitle  i 
to  judge,  and  each  being  equally  right  in  pursuing  the  r./.i 
of  his  conscience,  no  rule  which  we  can  lay  down  will  ob'i^i 
them.  As  formerly  observed,  the  government  of  reason  an 
natural  right  is  one  of  which  every  individual  is  the  hca  i 
and  this  holds  true  so  long  as  the  relations  of  liberty  are  n^ 
determined  by  positive  laws. 

Of  the  Relative  Rights  of  Property  or  Dominion.- 
Some  writers  suppose  that  every  object  of  property  •■ 
dominion  originally  belonged  to  all  mankind  in  comm«.>n 
that  the  world  we  inhabit ;  the  trees,  herbs,  and  fruit,  whicl 
the  earth  produces ;  the  soil  itself,  from  whence  they  lfi 
produced  j  the  inferior  animals,  such  as  birds,  beasts,  an| 
fishes,  which  supply  us  with  food,  or  labor  for  us,  or  ser\e  fJ 
our  pleasure,  were  given  to  all  alike;  and  Rutherforth  >a}| 
that  it  cannot  be  conceived  that  any  of  them  belonged  or,: 
inally  to  any  part  of  the  species,  or  to  any  individu.:. 
exclusive  of  the  rest  of  mankind.53 

The  language  of  Justinian   is   more   intelligible:     \V:J 
beasts,  birds,  fish,  and  all  animals,  bred  either  in  the  sea.  :i 
air,  or  upon  the  earth,  so  soon  as  they  are  taken,  become,  bj 

52  See  Puffendorf,  L.  of  N.,  b.  3,  c  7,  J  3. 

53  See  Rutherforth's  Institutes  of  Natural  Law,  b.  i,  c.  3,  {  2;  Groti^- 
Jure  Belli  et  Pacis,  lib.  2,  c.  2,  J  2;  Puffendorf,  L.  of  N.,  b.  4,  c.  4:  \4  • 
L.  of  N.,  b.  I,  a  207,  208,  and  context. 
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the  law  of  nations,  the  property  of  the  captor;  for  natural 
reason  gives  to  the  first  occupant  that  which  had  no  previous 
owner.54 

It  is  doubtless  true  that  humanity  itself,  if  susceptible  of 
laws,  obligations,  and  rights,  is  entitled  by  nature  to  the 
necessary  means  of  discharging  its  duties.  But  humanity 
exists  only  in  the  individuals  of  our  race.  Hence  it  is 
equally  true,  and  equally  conceivable,  that  every  individual 
has  naturally  a  right  to  the  means  of  discharging  his  obliga- 
tions. The  law  of  nature,  as  Vattel  frequently  remarks, 
imposes  no  duty  without  conferring  a  corresponding  right  to 
the  means  of  performing  it ;  and  this  proposition  contains  in 
itself  a  fundamental  principle  of  natural  law,  whether  we 
speak  of  the  duty  of  an  individual,  of  a  society  of  individuals, 
or  of  mankind  in  general.  Nor  can  it  be  truly  said  or  main- 
tained that  every  individual  of  the  species  has  naturally  a 
common  and  equal  right  with  all  other  men  to  each  and  to 
every  particular  thing.  A  right  such  as  this  would  be  an 
absurdity.  No  man  could  set  foot  on  the  earth  unless  by 
agreement  with  all  other  men.  And  even  then,  as  the  law  of 
nature  is  of  higher  obligation  than  the  act  of  man,  the  agree- 
ment itself  would  be  null  and  void. 

Considered  from  a  rational  or  moral  point  of  view,  the 
things  of  this  world  are  merely  the  means  to  the  discharge 
of  our  duties  to  ourselves  and  to  each  other.  And  nature, 
supplying  an  abundance  to  this  end,  confers  upon  every 
individual  an  original  and  perfect  right  to  these  means,  so 
far,  and  so  far  only,  as  they  become  proper  and  necessary  to 
the  performance  of  his  duties,  and  have  not  already  been 
appropriated  by  another  to  the  discharge  of  his  own. 

Every  man  being  by  nature  obliged  to  preserve  his  life  and 
his  health,  he  is  originally  clothed  with  a  corresponding  right 
to  such  natural  means  as  are  necessary  to  that  end.  He  is 
equally  obliged  to  exert  his  powers,  to  think,  to  will,  and  to 
act ;  so  that,  by  his  knowledge,  industry,  and  art,  he  may 
shape  and  convert  the  products  of  nature  into  means  suffi- 


54  Inst  2,  I,  12. 
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cient  for  the  purposes  of  life.  These,  therefore,  the  gifts  of 
nature,  so  far  as  appropriated  by  him  to  the  discharge  of  his 
duties,  together  with  the  fruits  of  his  knowledge,  industr}', 
and  art,  are  his  own  individual  and  exclusive  property.  And 
it  is  even  more  natural  to  conceive  of  this  exclusive  individual 
property  in  things  than  it  is  to  conceive  of  the  equal  right 
of  all  mankind  to  every  thing  in  common.  For  all  our  rights, 
whether  of  life,  liberty,  or  property,  rest  on  one  and  the  same 
foundation — namely,  our  duties  to  ourselves  and  to  each 
other;  all  are,  therefore,  equally  susceptible  of  rational  dem- 
onstration and  defence,  and  all  the  more  easily  distinguished 
and  apprehended  from  the  individual  than  they  are  from  the 
general  or  universal  point  of  view. 

Natural  things  may  be  divided  into  such  as  are,  and  such 
as  are  not,  within  our  power.  For  of  human  dominion  the 
power  itself,  as  well  as  the  right,  is  naturally  limited.  Such 
things  as  are  beyond  the  power  of  man  must  of  necessity  be 
free  from  dominion,  and,  in  this  sense,  remain  in  common. 
Things  common  to  mankind  by  the  law  of  nature  are  the 
air,  running  water,  the  sea,  and  the  shores  of  the  sea.^s  To 
wihch  we  may  add  the  light  of  the  sun,  and  all  other  things 
in  which  no  property  can  possibly  be  had ;  also,  all  things 
which  have  never  had  an  owner,  or,  having  been  owned,  have 
been  abandoned,  though  capable  of  ownership. 

From  the  exercise  of  the  original  right  to  such  means  as 
are  necessary  to  the  performance  of  our  duties  arises  the 
just  acquisition  of  property — which  acquisition  is  distin- 
guished as  either  original  or  derivative  :  original,  as  of  title 
to  things  which  before  belonged  to  no  one  in  particular: 
derivative,  as  of  the  original  title  of  a  former  owner — ^the 
original  title  remaining  the  same  in  itself,  but  being  conveyed 
by  him  who  held  it  to  his  successor — ^sometimes  by  the  mere 
operation  of  the  law,  sometimes  by  agreement  between 
them. 

Of  Original  Acquisition. — The  original  acquisition  of  things 
takes  place,  not  only  when  they  are  justly  taken  by  the  origi- 
ns Inst  2,  I,  I. 
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3ial  occupant,  but  also  when,  upon  the  failure  and  extinction 
of  his  title,  they  have  ceased  to  have  an  owner,  and  another 
acquires  them  by  virtue  of  his  own  original  right.  For,  how- 
ever it  may  happen  that  a  thing  is  not  owned  by  any  in 
particular,  and  is,  therefore,  said  to  lie  open  and  in  common  to 
all,  that  fact  alone  must  justify  any  who  may  need  it,  in 
exerting  the  original  right  of  acquisition  in  relation  thereto. 
And,  therefore,  he  who  acquires  the  title  is  said  to  obtain  an 
original  property,  as  though  the  thing  had  never  before  had 
an  owner.5^ 

It  is  generally  agreed  that  a  mere  intention  to  acquire  a 
thing  amounts  to  nothing  till  clearly  evidenced  by  the  fact 
of  possession.  And,  therefore,  nothing  but  the  exclusive 
-occupancy  of  the  thing  in  question  is  admitted  to  invest  the 
claimant  with  a  perfect  title  by  natural  law.s'  Mere  occu- 
pancy, however,  is  not  to  be  regarded  as  giving  a  title,  but 
only  as  the  evidence  of  the  occupant's  intention.  For  his 
title  can  be  nothing  but  his  right  to  the  means  of  discharg- 
ing his  duties.  And  yet,  as  prior  to  his  actual  possession  of 
the  thing,  some  other  might  take  it  for  the  performance  of 
his  duties ;  so,  therefore,  it  is  necessary,  in  order  to  the  exclu- 
sion of  others,  that  he  who  designs  to  appropriate  a  thing, 
and  has  a  right  so  to  do,  should  carry  his  design  into  actual 
execution — so  far,  at  least,  as  to  notify  others  of  its  appro- 
priation by  him. 

The  reason  for  an  actual  occupancy  being  that  all  should 
have  evidence  of  the  claimant's  design,  it  follows,  af  course, 
that  the  manner  of  taking  possession  must  always  be  such  as 
to  evince  that  design.  Thus,  in  order  to  establish  his  title 
to  lands,  he  ought  to  enclose  them  within  certain  defined 
limits  or  bounds,  subject  them  to  tillage  and  improvement, 
or  leave  such  signs  of  his  actual  possession  and  use  of  the 
same  as  shall  notify  others  of  the  nature  and  extent  of  his 
claim.s*     For  others  will  not  be  excluded  by  his  claim  unless 

5*  Sec  Ruthcrforth*s  Inst,  b.  i,  c.  3,  {  12. 

57  Jbid.  \  8. 

58  See  Puffcndorf,  L.  of  N.,  b.  4,  c.  6,  §  3. 
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they  have  notice  of  its  nature  and  extent.^  To  establish  a 
title  to  movable  things,  they  ought  to  be  taken  from  the 
place  where  found,  and  so  brought  within  the  control,  care,, 
and  custody  of  the  claimant  that  others  can  have  no  doubt 
of  his  design.^ 

From  what  we  have  seen,  it  seems  to  be  requisite,  in  order 
to  a  perfect  title  by  occupancy  agreeably  to  natural  law,  that 
the  thing  which  was  taken  admits  of  a  definite  and  determi- 
nate possession,  is  also  something  which  had  no  owner,  which 
one  might  take  without  injury  to  another,  and  which  he 
actually  took  as  a  means  of  performing  his  duties. 

Tlie  title  by  occupancy,  thus  understood,  extend:  to  the 
fruits  or  accessions  of  a  thing  ^' — such  as  the  increase  of  ani- 
mals, the  productions  of  the  earth,  and  the  gains  and  profits 
arising  from  use. 

If  a  thing  be  intentionally  abandoned  by  the  owner,  so 
that  it  again  becomes  common,  then,  as  we  have  seen,  it  lies 
open  and  free  to  the  next  taker.  But,  if  it  be  lost,  the  title 
of  the  owner  continues  the  same,  and  passes  not  to  the 
finder  until  after  he  has  vainly  endeavored  to  discover  the 
owner.^  The  title  of  the  finder  is  good,  however,  as  against 
all  others  but  the  owner,  and,  indeed,  as  against  the  owner 
himself,  until  he  has  proved  his  ownership,  and  offered  to 
pay  the  expenses  of  the  finder,  incurred  in  the  care  of  the 
thing. 

Of  Derivative  Acquisition, — ^A  derivative  acquisition  is  said 
to  be  made  when  one  man  derives  a  title  through  another, 
whether  by  agreement  between  them  or  by  mere  operation 
of  law.^3 

The  original  right  of  property  itself,  considered  as  the 
right  of  a  man  to  the  necessary  means  of  discharging  his 

59  Rutherforth's  InsL,  b.  i,  c.  3,  J  8. 
^  Puff.  L.  of  N.,  b.  4,  c.  6,  I  9  ti  seq, 

^'  As  to  which,  see  Puffendorf's  Law  of  Nature  and  of  Nations,  b.  4t  c.  7* 
and  Barbeyrac's  notes. 

^  See  Puff.  L.  of  N.,  b.  4,  c.  6,  22  12,  13. 
^3  See  Rutherforth's  InsL,  b.  I,  c.  6,  2  I. 
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duties,  is  doubtless  inherent  and  inalienable.  But  the  right  of 
a  man  to  a  particular  thing  does  not  exclude  the  right  of 
another,  prior  to  any  act  of  possession.  Some  act  of  posses- 
sion, either  by  himself  or  else  by  another  from  whom  he 
derives  title,  must  always  intervene  before  the  right  can 
attach  to  any  specific  object.  Since,  then,  a  man's  right  to 
this  or  that  thing  in  particular  has  only  attached  by  force  of 
some  positive  act,  he  may  relinquish  a  particular  property  at 
will,  wholly  or  partially,  and  in  whatever  way  he  deems 
consistent  with  his  duties  to  himself  and  to  others.^* 

The  right  of  a  person  to  dispose  of  his  property  according 
to  his  fancy  is  generally  considered  as  flowing  from  the  right 
of  property  itself.  In  natural  law,  however,  the  rights  of  a 
man  are  never  independent  of  his  duties ;  although,  so  far  as 
his  duties  exclusively  relate  to  himself,  he  himself  is  the 
judge  of  what  they  require  him  to  do. 

In  derivative  acquisitions  by  agreement  of  parties,  a  design 
or  consent  to  alienate  the  thing  is  necessary  on  the  part  of 
the  grantor,  and  a  voluntary  acceptance  of  it  is  equally 
necessary  on  the  part  of  the  grantee.  The  consent  of  the 
parties  must,  moreover,  be  properly  evidenced  by  words,  by 
actions,  or  both.  For  a  consent  which  does  not  appear  can 
no  more  fall  under  the  notice  of  mankind  than  a  consent 
M'hich  does  not  exist.  Clear  evidence  is  always  required  of 
a  man's  consent  to  part  with  his  property,  although  his  con- 
sent to  accept  a  gift,  or  other  advantage,  is  readily  presumed, 
in  the  absence  of  evidence  to  the  contrary .^5 

From  one's  right  to  dispose  of  his  property  as  he  pleases, 
some  have  argued  that  he  may,  by  declaring  his  will  in  his 
life-time,  control  and  direct  the  disposal  of  it  after  his  death. 
Their  doctrine  is  that,  though  the  act  of  the  owner  in  making 
and  declaring  his  will  may  have  no  effect  so  long  as  he  lives, 
yet,  after  his  death,  the  force  of  such  act  will  survive,  and 

^  Having  shown,  under  a  former  head,  the  principle  and  nature  of  agree- 
ments, it  is  necessary  only  to  show  in  this  place  that  property  in  things  is  a 
proper  subject-matter  of  agreements ;  and  not,  like  liberty  or  self-government,, 
inalienable. 

^5  See  Kutherforth,  b.  I,  c.  6,  {  2. 
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vest  his  property  in  the  person  or  persons  named  in  his  wilL 
The  reasoning  in  support  of  this  doctrine  is  hardly  conclu- 
sive. From  a  lesser  power  a  greater  is  deduced.  An  act  ot 
the  will  IS  raised  to  the  dignity  of  a  law,  which  others  must 
obey  when  the  power  that  has  prescribed  it  has  ceased  to 
exist.  This  act  of  the  will,  moreover,  is  opposed  to  the  law 
of  inheritance,  which,  as  established  by  reason  and  nature^ 
is  of  higher  obligation  than  the  will  of  any  man. 

Property  in  things  is  derivatively  acquired  by  the  mere 
operation  of  the  law  of  our  nature  only  in  two  cases — viz. : 
where,  upon  the  death  of  the  owner,  it  passes  to  his  heirs  (.r 
next  of  kin ;  and  where,  upon  the  failure  of  a  man  to  perform 
his  duties  toward  others,  it  is  taken  in  just  satisfaction  of 
their  claims.  Which  last  instance  is  sufficient  to  show  how 
insecure  all  rights  of  property  would  be  if  men  could  invoke 
no  other  protection  than  the  law  of  their  nature.  The  poor, 
the  suffering,  and  the  needy  would  often  complain  that  some 
of  their  neighbors  have  more  than  the  necessary  means  u»| 
the  performance  of  their  duties ;  that  they  fail  to  discharge 
the  duties  of  humanity ;  and  thence  would  proceed  to  make 
such  reprisals  as  their  real  or  imaginary  wrongs  might  seem 
to  excuse.  (Perhaps  the  head  should  think  of  its  debt 
to  the  feet.) 

If  a  person  has  injured  us  by  taking  from  us  what  is  justly 
our  own,  or  by  holding  from  us  what  is  justly  our  due,  the 
law  of  nature  not  only  allows  us  to  make  reprisals,  by  seizing 
so  much  of  his  goods  as  is  equivalent  to  what  we  have  beea 
deprived  of  by  his  wrongful  act,  but  it  also  gives  us  proper^' 
in  the  goods  so  taken. ^ 

Another  method  of  acquiring  property  by  the  sole  opera- 
tion of  law  is  where,  upon  the  death  of  a  parent,  his  duticrs 
and  rights  descend  to  his  children  by  the  law  of  inheritance: : 
for  nature  herself  establishes  this  with  the  law  of  generation-l 
If,  indeed,  there  is  any  relation  of  life  which  is  clearly  the 
bearer  of  natural  duties  and  rights,  it  is  that  of  parent  and 
child,  and  nothing  can  be  more  agreeable  to  nature  than  that 

^  Rutherforth*s  Inst  N.  L.,  b.  I,  c.  7,  {  2. 
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the  means  acquired  by  the  parent  for  the  discharge  of  his 
duties  should,  after  his  death,  and  when  he  is  no  longer  able  to 
direct  their  use,  pass  to  his  children,  as  his  natural  and  imme- 
diate representatives,  kinsmen,  and  heirs.  It  must  be  admit- 
ted, however,  that  the  law  of  nature  is  not  so  clear  in  all  the 
particulars  relating  to  this  head  as  to  wholly  exclude  the 
rational  necessity  of  positive  legislation. 

In  conclusion  of  our  brief  observations  concerning  the 
natural  rights  of  property,  it  is  proper  to  remark  that,  sub- 
ject to  certain  limitations  and  restrictions,  the  right  of  one  to 
an  exclusive  property  in  things  may  cease  to  exist,  as  against 
another  who  is  compelled  to  use  them,  by  the  extreme  neces- 
sity to  which  he  is  reduced.  Thus,  if  one  take  victuals  not 
his  own — yet  it  is  no  theft,  if  he  must  otherwise  starve ;  for, 
though  the  owner  has,  in  respect  of  all  other  men,  an  exclu- 
sive right  to  the  things  so  taken,  he  has  no  such  right  as 
against  the  necessitous  person.^7  To  this  head,  also,  we  may 
likewise  refer  the  right  we  have,  in  case  of  a  fire,  to  pull  down 
our  neighbor's  house  to  preserve  our  own ;  the  right  we  have 
to  cut  the  cables  or  nets  of  another,  where  our  own  boat  is 
entangled  with  them,  and  must  otherwise  sink ;  the  obliga- 
tion of  a  person  on  board  of  a  ship  at  sea,  when  there  is  a 
scarcity  of  provisions,  to  bring  out  his  own  stock  and  share 
it  in  common  with  others ;  the  right  of  all  on-board,  in  case 
of  a  storm,  to  demand  that  each  shall  throw  his  goods  into 
the  sea,  so  far  as  necessary  to  relieve  the  ship ;  and,  in  fine, 
the  right  of  a  nation  at  war  with  another  to  seize  and  gar- 
rison a  place  of  strength  in  a  neutral  country,  when  it  is 
morally  certain  that  the  enemy  would  otherwise  obtain  pos- 
session of  it,  and  by  that  means  be  enabled  to  prolong  the 
war  or  do  an  irreparable  damage.^ 

The  right  of  extreme  necessity  is,  nevertheless,  subject  to 
such  restrictions  as  will  keep  it  from  being  abused,  or  made 
an  excuse  for  taking  things  without  sufficient  cause.  These 
restrictions  are  mainly  three — viz. :    i.  All  other  methods  are 


^  Ibid.  b.  1,  c.  5,  i  6. 

^  Ibid,  Grotius,  L  2,  c.  3,  {  6 ;  Puffendorf,  b.  2,  c.  6. 
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first  to  be  tried,  if  the  necessity  will  allow  of  time  ;  such  as 
a  request  to  the  owner,  or,  under  the  civil  laws,  an  applica- 
tion to  the  magistrate,  before  we  use  the  property  of  another. 

2.  The  right  is  not  to  be  exercised  if  the  owner  is  under 
an  equal  necessity,  for,  where  the  necessity  is  equal  on 
both  sides,  the  claim  of  the  owner  is  the  better  of  the  two. 

3.  When  we  have  taken  the  property  of  another  by  virtue  of 
the  right  of  necessity,  we  are  obliged,  as  soon  as  able,  to 
make  a  just  satisfaction  for  it.^ 

Of  Wrongs;  First,  Individual. — Wrongs  are  merely 
negations  or  infractions  of  rights.  And  as  these  are  purely 
individual  in  their  nature  and  source,  and  can  never  be  sup- 
posed to  arise  from  the  universal  nature  of  man,  or  the  prin- 
ciple of  humanity  itself  as  one  and  the  same  in  all  men,  it 
follows,  of  course,  that  we  cannot  here  make  the  division  of 
wrongs  that  we  primarily  made  of  rights  themselves.  Wrongs 
are  not  first  universal,  and  then  individual  by  force  of  our 
nature.  But,  arising  from  the  passions  and  infirmities  of  their 
authors — or  rather,  perhaps,  from  their  habit  of  neglecting  the 
duties  of  self-government — they  are,  first,  in  their  causes  and 
effects,  individual  and  particular;  and  thence  they  become, 
in  their  general  effects,  such  as  in  natural  law  we  denominate 
social,  and  in  positive  law,  civil,  public,  or  political.  We, 
therefore,  here  consider  wrongs  in  a  twofold  light :  first,  as 
individual;  and,  secondly,  as  social ;  though  whether  the  one 
or  the  other,  we  are  naturally  led  to  enquire  concerning,  first, 
their  various  degrees  and  kinds ;  secondly,  their  prevention ; 
and,  thirdly,  their  redress. 

Of  the  Various  Degrees  and  Kinds  of  Wrongs ^  as  they  Affect 
Individuals, — It  may  here  be  remarked  that  all  infractions  of 
the  law  of  our  nature,  from  the  slightest  neglect  of  a  relative 
duty  to  the  grossest  violation  of  an  absolute  right,  are  gen- 
erally denominated  wrongs.  They  are,  however,  variously 
distinguished.  Some  arise  from  simple  omissions ;  others  are 
caused  by  force  and  violence.  Invasions  of  the  absolute 
rights  of  persons,  or  their  domestic  relations,  when  accom- 

^  See  Rutherforth,  b.  I,  c.  5,  {  7 ;  Grotius,  1.  2,  c.  2,  {{  7,  8,  9. 
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panied  with  force,  are  generally  crimes.  Breaches  of  com- 
pacts and  covenants  are,  and  acts  of  trespass  upon  the  prop- 
erty of  another  may  be,  no  more  than  civil  injuries.  But,  if 
asked  to  define  a  crime — the  crime  of  murder,  theft,  or  any 
other  ^ — we  must  have  recourse  to  some  positive  law,  by 
which  the  ingredients  of  the  offence  are  clearly  ascertained 
and  determined.  But  the  same  is  also  true  of  civil  injuries. 
Hence,  but  little  can  be  said  of  the  different  degrees  and 
kinds  of  wrongs  as  determined  solely  by  natural  law — ^all 
being  equally  entitled  to  judge  of  the  law  of  their  nature,  of 
the  duties  it  enjoins  and  the  rights  it  confers,  and  the  wrongs 
or  injuries  of  which  they  complain,  and  none  being  bound  by 
the  judgment  of  another,  except  so  far  as  it  agrees  with  his 
own. 

0/  the  Prevention  of  Wrongs, — The  several  methods  and 
means  of  which  are  mainly  reducible  to  two — ^viz. :  self- 
defence,  and  the  punishment  of  aggressors. 

I.  The  right  of  self-defence  is  the  right  of  a  man  to  defend 
Tiis  rights  against  unjust  attacks  upon  them,  or  to  ward  off 
such  evils  or  mischiefs  as  tend  to  his  hurt.''  It  is  not  confined 
to  the  defence  of  our  persons  merely ;  it  extends  to  all  cases 
wherever  we  are  threatened  with  a  causeless  harm,  although 
there  be  no  criminal  design  on  the  part  of  the  assailant,  or 
of  him  who,  unless  prevented,  would  be  the  immediate, 
though  perhaps  the  innocent,  cause  of  our  suffering.  For  the 
law  of  nature  no  more  obliges  us  to  undergo  a  causeless 
harm  when  it  arises  from  an  innocent,  than  when  it  arises 
from  a  malicious,  design.  Our  right  of  defence  is  founded, 
not  in  the  crime  of  him  who  attempts  to  hurt  us,  but  in  the 
obligation  imposed  by  that  law  to  use  all  necessary  means 
to  self-preservation.7» 

Our  right  to  forcibly  resist  and  repel  infractions  of  the 
law  of  our  nature  is  measured  by  our  duty  to  employ  such 
means  as  are  necessary  to  prevent  them ;  and  hence  it  follows 

70  See  Rutherforth's  Inst  of  N.  L.,  b.  i,  c.  10,  {  7. 
7«  See  Puffendorf 's  L.  of  N.,  b.  2,  c.  5. 

7»  Rutherforth's  InsL  of  N.  L.,  b.  i,  c.  16,  {{  2-5;  Grotius,  1.  2,  c.  I,  JJ  2,. 
3»  e^  itq^ 
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that  the  true  criterion  of  the  force  or  means  to  be  employed 
in  a  given  case  is  the  necessity  of  the  force  or  means  .r 
order  to  defeat  the  offender's  design.  If,  for  instance,  he 
who  threatens  the  evil  can  be  deprived  of  his  libert>%  so  L: 
as  to  free  us  of  all  apprehensions  of  danger  from  him,  uc 
can  have  no  right  to  take  his  life  or  do  him  a  bodily  harr. 
The  means  must  be  proportioned  to  the  end  ;  we  can,  there- 
fore,  take  no  step  or  measure,  as  against  an  offender,  th< 
necessity  of  which  is  not  apparent  as  a  means  to  our  safetv 
and  security.  If,  indeed,  we  advance  beyond  the  necessit^j 
of  the  case,  we  ourselves  become  the  aggressors,  and  cl<.>;i 
the  door  to  the  return  of  peace. 

In  civil  society  the  authority  of  the  law  and  the  power  (.  i 
the  magistrate,  in  general,  afford  the  means  of  defen:. 
And,  where  the  means  are  available,  no  one  can  (accordin  ^ 
to  the  principle  just  laid  down)  employ  any  other.  Ttu 
right  of  defence  is  the  same  in  the  civil  as  it  is  in  the  natura 
state — the  difference  being  in  the  means  of  defence;  and 
the  necessity  of  a  measure,  as  the  only  available  mear.- 
of  defence,  being,  in  natural  as  in  civil  society,  its  only  war- 
rant and  justification.  Some  have  imagined  the  right  to  b^ 
different  in  civil  society  from  what  it  is  in  the  natural  state  ; 
but  their  judgments  in  the  matter  appear  to  proceed  from  i 
false  idea  of  the  measure  and  limits  of  the  right.  The  in<: 
tution  of  civil  society  was  designed  to  supply  the  neces^ri 
means  of  defence  to  all.  It  is  in  itself  no  more  than  .< 
means  to  that  end.  But  it  neither  destroys  the  original  r.^^\ 
in  which  it  is  founded,  nor  proves  an  all-sufficient  means  !>| 
the  end  iii  view.  And  hence  it  follows,  if  the  power  of  t! H 
magistrate  cannot  be  invoked,  or,  being  invoked,  proves  ins.  :| 
ficient,  we  still  have  the  right  to  defend  ourselves  as  best  v 
can,  and  to  use  such  means  as  our  judgment  approves  ar. 
necessity  warrants;  and  the  assailant  can  blame  no  one  b. 
himself  for  the  harm  we  do  him  in  repelling  his  causelc^^ 
attacks,  and  providing  for  our  further  security .^^ 

2.  The  right  to  punish  offenders — that  is,  to  inflict  son  j 

73  See  Puffcndorf  *s  L.  of  N.,  b.  2,  c.  5,  {{  5, 6,  tt  seq.^  and  fiarbeyrac^s  a  :  -. 
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evil  upon  them  as  a  means  of  preventing  the  repetition  of 
their  offences — is  also  a  consequence  of  the  general  duty 
which  we  owe  to  ourselves,  and  to  each  other,  of  taking  such 
measures  as  are  actually  necessary  to  our  peace  and  security. 

In  order  that  the  laws  of  our  nature,  which  tend  to  the 
peace  and  preservation  of  mankind,  may  be  observed,  and 
that  no  man  may  offer  an  injury  to  his  neighbor,  nature  has 
given  to  every  individual  a  right  to  punish  the  violation  of 
those  laws — which  laws,  as  well  as  all  others  imposed  upon 
men,  would  be  altogether  useless  if,  in  the  free  state  of  nature, 
no  person  had  a  right  to  enforce  them  by  protecting  the 
innocent  and  restraining  the  insolent.  But,  all  mankind  being 
naturally  equal,  it  follows  that,  if  in  that  state  every  one  has 
a  right  to  punish  the  breach  of  the  law  of  nature,  there  is  no 
man  but  has  it  in  as  large  an  extent  as  another.'*  It  is,  there- 
fore, untrue  that,  unless  we  are  under  some  particular  engage- 
ment to  help  a  person  that  is  wronged  by  another,  we  are 
not  obliged  to  oppose  the  assailant  unless  he  insults  us 
directly.  On  the  contrary,  we  not  only  have  a  right  to 
espouse  the  quarrel  of  the  injured,  but  also,  according  to  the 
laws  of  humanity,  we  are  rather  engaged  to  defend  him,  if 
we  find  ourselves  able  to  do  it.'^ 

As  between  individuals,  this  right  of  the  one  to  punish  the 
other  for  indignities  offered  or  wrongs  committed,  though 
an  instinct  of  nature,  witnessed  by  facts  of  daily  occurrence, 
unquestionably  involves  a  delicate  point — whether  we  con- 
sider the  right  of  the  one  to  inflict,  or  the  duty  of  the  other  to 
suffer,  the  punishment  due  the  offence.  The  right  is  natu- 
rally limited  to  the  necessary  means  of  preventing  wrongs, 
and  can  never  be  invoked  as  sanctioning  means  unnecessary 
to  that  end.  In  this  respect,  it  is  governed  by  the  principles 
that  govern  the  right  of  self-defence.  If  the  force  or  means 
employed  in  self-defence  transcend  the  proper  limits  of  a 
just  defence,  then  all  admit  that  he  who  was  originally 
defending  his  rights  becomes  the  assailant ;  that  the  parts  of 

74  Ibid.  Barbeyrac's  note  (3)  to  \  6,  quoting  Locke  on  Civil  Government^ 
Part  II,  b.  2,  c.  2;  b.  8,  c.  3,  \  4,  n.  3. 

75  Barbeyrac,  ibid. 

Digitized  by  VjjOOQIC 


698  NATURAL  JURISPRUDENCE. 

the  play  are  exchanged,  and  the  party  originally  in  the  wroi 
has  the  right  on  his  side.     And  so  it  must  be  in  regard 
punishment.     The  actual  necessity  of  a  particular  measji 
in  order  to  our  peace  and  security,  must  clearly  appear, 
the  right  to  punish  to  that  extent  cannot  exist.     In  oth 
words,  supposing  the  right  in  a  given  case,  the  degree 
the  punishment  is  naturally  determined  by  the  necessity 
inflicting  it  as  the  only  means  of  preventing  the  recurren 
of  the  offence. 

Of  the  Redress  of  Wrongs. — Which  redress  must  be  effecti 
ii  one  of  two  ways — viz.:  either  by  agreement  or  else  \ 
force. 

When  another  has  done  us  an  injury  or  harm  which  i 
could  not  prevent,  the  right  of  prevention  gives  place  to  tl 
right  of  redress ;  in  virtue  of  which,  restitution  or  satisfacti' 
may  justly  be  demanded,  and  if  not  freely  made,  then  forcib 
obtained.  Our  duty  requires  that  we  seek  redress  by  peaq 
able  means  before  we  attempt  to  obtain  it  by  force.  For 
person  may  happen  to  do  us  an  injury  which  he  does  n 
intend,  and  which,  when  brought  to  his  notice,  he  will  w 
lingly  repair.  A  fellow-being  is  always  entitled  to  be  treats 
with  respect,  to  the  same  extent  that  we  claim  it  for  ourselv^ 
so  long  as  he  gives  us  no  positive  evidence  of  his  intend 
to  wrong  us.  Hence,  if  he  wrongs  us,  but  gives  us  no  p«^^ 
tive  evidence  of  his  intention  to  do  so,  we  do  him  injc^M 
in  resorting  to  force  or  violent  means  before  we  haj 
brought  the  case  to  his  notice,  and  given  him  time  to  m^l 
reparation.  And  even  if,  upon  coming  to  know  of  his  fai: 
he  refuses  to  make  satisfaction,  the  means  we  employ  shod 
be  proportioned  to  the  redress  that  is  sought.  If.  t 
example,  we  have  been  unjustly  deprived  of  our  propert 
have  also  demanded  the  possession,  and  been  refused — ti 
possession  being  the  redress  that  we  seek,  we  may  ju>^ 
proceed  to  regain  it ;  but  if  without  force  we  can  take  it.  - 
force  may  be  used ;  and,  if  force  be  necessary,  we  can  use  1 
more  than  necessity  warrants. 

In  cases  of  pecuniary  damage,*  as  where  property  tik< 
cannot  be  recovered  in  kind,  or  where  a  duty  is  breached,  \ 
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I  engagement  broken,  if  the  offender  refuses  satisfaction,  we 
.ay  seize  of*  his  property  enough  to  cover  our  loss,  and 
jnvert  the  same  to  our  use.'^  In  doubtful  cases  the  law  of 
iture  gives  no  right  to  redress,  unless  by  agreement  of  the 
arties  concerned.  But  in  a  clear  case  it  is  unnecessary  to 
insult  the  offender;  the  injured  party  may,  consistently 
ith  that  law,  by  the  use  of  his  strength,  or  of  such  force  as 
e  may  be  able  to  command,  endeavor  to  obtain  satisfaction 
ly  making  reprisals  upon  him  who  has  done  or  caused  the 
lamage,  but  only  to  the  value  of  what  he  has  lost." 

In  this  connection  the  distinction  between  perfect  and 
mperfect  rights  demands  particular  attention.  For  the 
/iolation  of  an  imperfect  right  can  give  no  perfect  right  to 
lemand  reparation.  Where  even  the  right  itself  is  perfectly 
::lear,  and  its  violation  is  free  from  doubt,  yet,  if  the  evidence 
respecting  the  offender  shall  be  of  a  doubtful  and  uncertain 
character,  the  right  of  redress  cannot  be  enforced.  When 
one  is  in  doubt  of  his  duty  or  right,  he  is  not  to  act ;  when 
certain  of  his  right,  and  also  certain  of  its  violation,  but  still 
in  doubt  of  the  author,  or  certain  of  all  these,  yet  uncertain 
of  the  author's  intention,  he  is  not  to  break  the  peace  of 
nature  and  prove  himself  the  cause  of  wrong. 

Cases,  however,  may  happen  in  which  a  person  may 
believe  himself  wronged  by  another,  may  have  carefully 
considered  all  the  evidence  of  the  facts  and  the  law  relating 
thereto,  and  have  no  doubt  of  the  author  of  the  wrong,  the 
design  or  intention  of  the  act,  or  the  means  or  measure  of 
redress;  in  which,  moreover,  the  person  charged  with  being 
the  offender,  not  only  refuses  to  make  satisfaction,  but  resists 
the  complainant  in  all  his  efforts  to  make  reprisals,  or  obtain 
redress  by  any  other  means.  In  a  case  of  this  kind,  what 
course  is  the  party  complainant  to  pursue  ?  '  If  true  to  him- 
self, he  will  hardly  submit  to  injury  and  oppression.  To 
brook  an  insult  is  to  merit  one.  War,  then,  is  the  only  alter- 
native.   Now,  the  party  accused  may  have  acted  according  to 

7«  See  Ruthcrforth's  Inst,  of  N.  L.,  b.  I,  c.  7,  J  2;  Vattel's  L.  of  N.,  b.  2, 

J  342. 

77  Rutherforth,  ibid,  c,  17,  {  2. 


Digitized  by  VjjOOQIC 


700  NATURAL  JURISPRUDENCE. 

his  conscience,  and  done  nothing  but  what,  in  his  judgment, 
his  duty  required.  And,  neither  being  bound  by  the  judg- 
ment of  the  other,  either  will  claim  to  have  justice  on  his 
side,  and  do  all  in  his  power  to  maintain  his  cause. 

It  is  argued,  sometimes,  that  war  can  never  be  just  on 
both  sides.  But,  clearly,  neither  of  the  parties  is  bound  by 
the  judgment  of  the  other.  May  the  question  be  settled  by 
neutrals,  then,  who  can  never  so  well  know  the  cause  of 
dispute  ?  In  case  I  decide  between  you  and  your  enemy,  I 
necessarily  side  with  you  or  with  him ;  and,  to  that  extent, 
I  make  myself  a  party  to  the  war,  and  become  your  friend 
and  his  enemy,  or  your  enemy  and  his  friend.  In  fact,  so 
long  as  I  pretend  to  be  a  neutral,  or  the  friend  of  both  par- 
ties to  the  war,  I  must  act  as  a  neutral — must  side  with  nei- 
ther ;  and,  therefore,  my  commerce  with  the  one  must  not 
prejudice  the  other.  Wherefore,  only  the  belligerents  them- 
selves may  decide  upon  the  justice  or  injustice  of  the  war; 
and,  as  each  will  assert  the  justice  of  his  cause,  those  who 
would  stand  upon  neutral  ground  must  look  upon  both  as 
equally  engaged  in  the  defence  of  their  rights,  and  as  equally 
chargeable  with  the  evils  that  result. 

Secondly,  of  Social  Wrongs. — By  social  wrongs,  we 
mean  those  wrongs  which  affect  society,  and  not  merely  the 
individuals  offending  and  offended.^® 

The  least  infraction  of  the  law  of  our  nature  is  clearly  a 
wrong ;  the  greatest  is  no  more  than  a  crime,  or  a  sin.  The 
least  may  affect  only  the  individual  committing  it;  the 
greatest  may  in  some  manner  affect  the  whole  world. 
Between  the  least  and  the  greatest  it  is  impossible  to  define 
the  degrees.     But  all  great  wrongs,  such  as  cannot  be  reme- 


78  <•  The  distinction  is  quite  arbitrary;  that  is  a  civil  injury  in  one  system  of 
law  which  is  a  crime  in  another.*'  Austin  on  Jurisprudence,  p.  779.  It  is 
founded  in  the  difference  between  the  individual  and  the  society  of  which  he 
is  a  member.  The  act,  denominated  a  wrong,  is  relative  to  both  the  individual 
and  the  society,  and  both  have  their  rights  in  consequence  of  the  wrong.  The 
distinction  is  no  more  arbitrary  than  that  between  a  man  and  a  society  of 
men.  It  was  always  sufficient,  however,  to  invoke  Austin's  whole  power  of 
denunciation,  that  Blackstone  had  approved  and  adopted. 
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died,  we  generally  call  crimes;  while  wrongs  that  may  be 
remedied  we  usually  class  as  civil  injuries.  Of  wrongs,  how- 
ever, the  nature,  kinds,  and  degrees  are  so  infinitely  varied 
that  little  or  no  profit  can  be  derived  from  any  attempt  to 
determine  and  define  them  independently  of  positive  laws. 
Nor  can  their  prevention  or  redress  be  accomplished,  or  in 
any  way  regulated,  unless  by  the  institution  of  the  political 
and  civil  state.  The  state  of  nature,  as  we  have  seen,  is  the 
state  of  anarchy. 

From  all  that  is  advanced,  the  necessity  of  the  political 
state  is  apparent,  in  order  to  the  security  and  protection  of 
man  in  the  proper  enjoyment  and  development  of  his  nature, 
not  only  as  against  his  own  evil  passions,  his  imperfections, 
and  errors,  but  also  as  against  the  vicious  and  degenerate  of 
his  species,  whose  source  of  enjoyment  is  the  misery  of  their 
fellows. 

This  necessity,  however,  is  a  matter  of  degree.  In  propor- 
tion as  a  people  are  true  to  the  law  of  their  nature,  the  neces- 
sity of  the  political  state  is  removed,  so  far  as  it  concerns 
their  relations  with  each  other ;  for  a  man  who  governs  him- 
self in  accordance  with  his  duty  and  right  of  self-government 
needs  not  to  be  governed  by  others.  The  necessity  of  polit- 
ical power  arises  only  from  the  conduct  of  those  who  can  not, 
or  will  not,  govern  themselves ;  and,  therefore,  in  proportion 
^s  a  people  are  degenerate  and  corrupt,  the  necessity  is 
that  of  despotic  rule.  The  necessity,  of  course,  must  always 
depend  on  the  people  themselves.  They  may,  perhaps,  on 
account  of  a  variety  of  external  causes,  partake  of  every 
conceivable  character — good,  bad,  and  indifferent — as  well  as 
of  every  conceivable  color,  race,  and  previous  condition,  and 
may,  possibly,  have  carried  their  development  in  all  these 
respects,  as  well  as  in  the  arts  and  sciences,  to  the  highest 
pitch  of  refinement.  In  which  case  the  necessity  of  the 
political  state  will  demand  a  net-work  of  government  exceed- 
ingly refined,  and  a  system  of  positive  jurisprudence  derived 
from  all  others,  and  supplying  a  rule  for  every  concgiyable 
relation  of  man  to  man  and  the  world. 
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A  review  of  the  foundations  of  jurisprudence  was  pro- 
posed— not  a  complete  system  of  ethics,  much  less  a  plan  for 
the  codification  of  statistics ;  and  our  purpose  is  fully  accom- 
plished if  in  the  least  we  have  aided  in  unveiling  those 
great,  original,  and  luminous  principles  which  in  all  ages 
have  moved  as  a  pillar  of  light  before  the  ark  of  true  civili- 
zation. 

Wm.  O.  Bateman. 
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//.     POWER  OF  SALE  MORTGAGES  AND  TRUST 

DEEDS. 

Within  the  short  limits  of  a  Review  article  it  is  possible  to 
treat  of  only  a  few  of  the  questions  that  have  arisen  under 
this  new  subject  of  jurisprudence.  The  present  article  is 
confined  to  the  consideration  of  the  following  topics : 

1 .  The  Nature  and  Use  of  Powers  of  Sale. 

2.  Statutory  Powers  of  Sale. 

3.  Deeds  of  Trust. 

4.  The  Power  of  Sale  a  Cumulative  Remedy. 

5 .  Revocation  or  Suspension  of  the  Power. ' 

6.  When  the  Exercise  of  the  Pozver  may  be  Enjoined. 

I .  The  Nature  and  Use  of  Powers  qf  Sale. — The  delay  and 
expense  incident  to  a  foreclosure  and  sale  in  equity  have 
brought  power  of  sale  mortgages  and  trust  deeds  into  gen- 
eral favor,  both  in  England  and  America ;  and,  although  their 
general  use  is  now  confined  to  a  part  only  of  our  states,  the 
same  influences  which  have  led  to  their  adoption  and  use 
heretofore  are  likely  to  lead  to  their  general  use  everywhere 
at  an  early  day.  It  is  true  that  recent  codes  and  statutes 
have  done  something  to  simplify  the  remedy,  by  bill  in 
equity;  but,  at  best,  the  process  of  foreclosure  by  suit  is 
cumbersome  and  expensive,  as  compared  with  the  remedy 
afforded  by  a  power  of  sale.  Preliminary  to  a  bill  in  equity, 
or  to  a  petition  or  suit  authorized  by  codes  which  adopt  a 
bill  in  equity  as  the  basis  of  the  proceeding,  is  an  investiga- 
tion to  ascertain  who  have  become  interested  in  the  property 
since  the  taking  of  the  mortgage.  All  such  parties,  some- 
times quite  numerous,  must  be  made  parties  to  the  suit,  and 
must  be  served  with  process,  else  the  foreclosure  will  not  be 
complete.  The  decree  of  sale  may  be  rendered  only  after  a 
5 
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long  delay.  The  sale  is  made  through  a  sheriff  or  othei 
officer,  who  must  report  his  proceedings  to  the  conn 
Orders  must  be  obtained  for  the  confirmation  of  the  sait: 
and,  perhaps,  for  the  distribution  of  the  proceeds  of  it 
There  may  also  be  attendant  references  to  ascertain  th< 
amount  of  the  mortgage  debt,  or  to  determine  whether  th 
property  shall  be  sold  together  or  in  separate  parcels ;  or  ii 
what  order  different  parcels  shall  be  sold,  in  consequence 
the  equities  of  subsequent  purchasers ;  or,  after  the  sale  i 
made,  to  determine  whether  the  title  is  such  that  the  sa! 
can  be  enforced  against  the  purchaser.  It  is  true  that  a 
these  proceedings  are  designed  for  the  protection  of  th 
mortgagor  and  others  who  may  be  interested  in  the  prf>; 
erty ;  but,  while  such  protection  is  occasionally  not  with-/ 
its  use,  in  almost  all  cases  the  parties  interested  in  the  prop 
erty  are  equally  well  protected  by  the  remedy  out  of  cour 
afforded  by  a  power  of  sale,  and,  as  will  be  presently  notices 
when  protection  is  needed  in  exceptional  cases  the  cour 
can  be  effectually  appealed  to. 

A  power  of  sale,  whether  vested  in  the  creditor  him«e! 
or  in  a  trustee,  affords  a  prompt  and  effectual  securir 
Although  it  may  press  harder  upon  the  debtor  in  point 
time,  it  is  not  without  its  advantages  to  him.  The  delay  an 
expense  incident  to  a  foreclosure  suit  he  is  obliged  to  pa 
for  in  some  way,  and  it  is  generally  in  the  way  of  payin^: 
higher  rate  of  interest  for  the  loan.  It  is  probably  safe  i 
say  that,  in  its  practical  operation,  the  power  of  sale  is  n 
used  to  oppress  or  injure  the  debtor  more  frequently  than 
the  process  of  foreclosure  by  suit  Undoubtedly  s^n 
prejudice  against  this  form  of  security  still  remains.  M^ 
especially  this  is  the  case  where  it  is  little  used,  and  whe 
capital  is  scarce,  and  the  difficulty  of  obtaining  large  suii 
without  delay  is  a  serious  one.  But  both  the  fancied  ai 
real  objections  to  powers  of  sale  in  mortgages  and  tru 
deeds  are  likely  soon  to  give  way  under  the  real  advantai: 
they  afford  to  both  the  debtor  and  the  creditor,  and  the 
general  adoption,  to  the  exclusion  of  other  forms  of  secun 
upon  real  property,  may  be  looked  for  at  an  early  day. 
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In  some  of  the  early  cases,  both  in  England  and  America, 
the  validity  of  powers  of  sale  in  mortgages  was  much  ques- 
tioned. The  case  of  Croft  v.  Powel '  was  for  a  considerable 
time .  considered  an  authority  against  mortgages  of  this 
-description,  although,  in  fact,  their  validity  was  not  involved 
in  the  decision.  This  was  a  mortgage  made  by  a  deed  and 
separate  defeasance,  which  provided  that,  if  the  loan  was  not 
paid  within  the  time  agreed,  then  the  mortgagee  should  mort- 
:gage  or  absolutely  sell  the  same  lands,  free  from  redemption, 
and  out  of  the  money  raised  by  such  mortgage  or  sale  pay 
the  loan  and  interest,  and  be  accountable  for  the  surplus  to 
the  mortgagor  and  his  heirs.  The  money  not  being  paid  at 
the  time,  the  mortgagee  agreed  to  convey  the  estate  to  a 
third  person,  and  in  the  agreement  and  conveyance  an  excep- 
tion was  made,  and  the  defeasance  was  mentioned.  For  this 
reason  it  was  considered  that  it  was  not  the  intention  of  the 
mortgagee  to  give  the  purchaser  an  absolute  and  indefeasible 
estate,  for  it  was  not  conveyed  to  him  absolutely  and  free 
from  the  equity  of  redemption,  but  subjectto  the  defeasance. 

When  Mr.  Powell  wrote  his  Treatise  on  Mortgages,  he  con- 
sidered the  validity  of  powers  of  sale  "  of  too  doubtful  a 
<:omplexion  to  be  relied  upon  as  the  source  of  an  irredeem- 
able title." '  Even  so  late  as  1825,  although  such  powers  had 
been  sustained  in  the  few  cases  in  which  they  had  been  the 
subject  of  adjudications  during  the  early  part  of  the  present 
-century,^  Lord  Eldon,  then  Chancellor  of  England,  while  not 
denying  the  validity  of  a  mortgage  in  this  form,  strongly 
objected  to  it,  saying :  "  Here  the  mortgagee  is  himself  made 
the  trustee.  It  would  have  been  more  prudent  for  him  not 
to  have  taken  upon  himself  that  character.  But  it  is  too 
much  to  say  that,  if  the  one  party  has  so  much  confidence  in 
the  other  as  to  accede  to  such  an  arrangement,  this  court  is, 
for  that  reason,  to  impeach  the  transaction.  It  is  next  pro- 
vided that,  if  the  mortgagor  shall  make  default  in  paying  the 
sums  stated,  at  the  appointed  time,  the  mortgagee  may  make 

*  2  Comyn,  603  (1738).      - 

*  I  Powell  on  Mori.  19. 

3  Clay  V.  Sharpe  (Mar.  1802),  reported  in  Sugden's  Vendor's  Appeals,  No, 
14;  Corderv.  Morgan,  18  Ves.  344  (Nov.  181 1). 
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sale  and  absolutely  dispose  of  the  premises  conveyed  to  him. 
This  is  an  extremely  strong  clause  ;  but  perhaps  it  may  be 
one  of  the  many  new  improvements  in  conveyancing,  which 
make  conveyancing  so  different  from  what  it  was  when  I  had 
any  practice  in  that  part  of  law."  Here  he  enquired  of  Mr. 
Sugden  how  the  practice  was  in  that  respect ;  Mr.  Sugden 
admitted  that  the  clause  was  usually  inserted  in  deeds  like  the 
present.  Lord  Eldon :  "  How  can  it  be  right  that  such  a  clause 
should  be  introduced  into  a  deed  under  which  the  party  is  a 
trustee  for  himself?  Then  there  is  a  clause  that  it  shall  not 
be  necessary  for  the  purchaser  to  enquire  whether  a  sale  was 
proper,  etc.  Here,  too,  it  must  be  recollected  that  this  is  a 
clause  to  be  acted  upon,  not  by  a  middle  person,  who  is  to 
do  his  duty  between  the  cestuis  que  trust ;  but  the  mortgagee 
is  himself  made  trustee  to  do  all  those  acts.  Upon  the 
whole,  I  must  say  that  this  deed  seems  to  me  of  a  very  extra- 
ordinary kind,  and  that  there  are  clauses  in  it  upon  which  it 
would  be  very  difficult  to  induce  a  court  of  equity  to  act.'* 
It  seems,  however,  that  his  observations  were  made  without 
deliberation,  and  were  not  called  for  in  the  case  before  him/ 
By  general  accord,  power  of  sale  mortgages  were  about  this 
time  adopted  into  general  use  in  England,  and  they  have 
always  been  fully  sustained  and  approved.s  At  the  present 
time  every  mortgage  has  a  power  of  sale,  for,  when  not 
inserted  in  the  deed,  as  is  usually  the  case,  a  power  of  sale 
is  supplied  by  statute.  The  powers  usually  inserted  in  mort- 
gages are  much  more  complete,  and  give  a  much  more 
speedy  remedy,  after  a  default,  than  this  statute  power,  so 
that  it  is  now  the  general  understanding  that  there  must  be  a 
power  of  sale,  else  the  money  is  hardly  obtainable  upon  the 
mortgage.  So  universal  is  this  practice  that  it  is  now  held^ 
contrary  to  the  opinion  formerly  entertained,^  that  trustees, 
under  a  direction  in  a  will  to  raise  money  by  mortgage,  are 

4  Roberts  v.   Bozon,  Chan.  (Feb.  1825)  M.  B.,  cited  in  Coventry's  Prec. 
Mort.,  p.  i$o;   I  Powell's  Mort.  (Am.  ed.)  9,  a  note. 

5  Matthie  v.  Edwards,  2  Coll.  465 ;  Anon.,  6  Madd.  i$;  Saloway  v.  Straw- 
bridge,  35  Eng.  Law  &  Eq.  447;   i  Jur.  (n.  s.)  1194. 

^  Sanders  v.  Richards,  2  Coll.  568 ;  Clark  v.  Royal  Panopticon,  4  Drew. 
26  (1857). 
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authorized  to  give  the  mortgagee  a  power  of  sale  in  case  of 
default  in  repayment  of  the  money  or  th;e  interest  of  it.  In 
a  recent  case/  Sir  R.  Malins,  V.-C,  said :  "  I  am  of  opinion 
that  a  power  of  sale  is  a  necessary  incident  to  a  mortgage, 
and  that  when  a  testator  says  that  a  sum  of  money  is  to  be 
raised  by  mortgage,  he  means  it  to  be  raised  in  the  way  in 
which  money  is  ordinarily  raised  by  mortgage,  and,  there- 
fore, that  the  mortgage  may  contain  what  mortgages  in  gen- 
eral do  contain — namely,  a  power  of  sale."  This  is  further 
illustrated  by  another  case  where  a  mortgage  was  made  by 
a  deposit  of  title  deeds,  with  a  written  agreement  by  the 
mortgagor  "  to  execute  a  mortgage  "  when  called  upon  to  do 
so.*  He  then  sold  and  conveyed  the  estate  subject  to  the 
mortgage ;  and  afterwards  executed  a  power  of  sale  mort- 
gage to  his  mortgagee,  who  subsequently  sold  the  estate 
under  the  power.  It  was  held  that  the  purchaser  was  hound 
by  the  power  of  sale  ;  the  master  of  rolls  saying  "  the  mort- 
gage very  properly  contains  a  power  of  sale." 

It  is  not  possible  to  say  when  powers  of  sale  in  mort- 
gages were  first  used  in  this  country ;  but  it  appears  from  a 
statute  enacted  in  New  York  in  the  year  1774  that  they 
were  already  in  use  at  that  time.^  The  provisions  of  that 
statute  were  reenacted  in  the  first  revision  of  the  statutes  of 
that  state,  in  1788;  and,  under  various  modifications,  they 
have  been  continued  to  the  present  day.  In  Massachusetts, 
in  1826,  Chief  Justice  Parker"  said  that  a  power  to  sell,  exe- 

7  In  re  Crawner's  Will,  L.  R.,  8  Eq.  569  (1869).  To  same  effect  see 
Bridges  v.  Longman,  24  Beav.  27;  Selby  v.  Cooling,  23  Beav.  418;  Russell 
V.  Plaice,  18  Beav.  21;  Cook  v.  Dawson,  29  Beav.  123,  128;  Earl  Vane  v. 
Rigden,  L.  R.,  5  Ch.  663;  Cruikshank  v.  Duffin,  L.  R.,  13  Eq.  555,  560. 

8  Leigh  V.  Lloyd,  35  Beav.  455. 

9  Act  of  March  19,  1774.  From  this  statute  it  appears  that  doubts  were 
then  entertained  whether  sales  under  powers  by  the  mere  act  of  the  person  to 
whom  the  power  was  granted  would  extinguish  the  equity  of  redemption. 
After  reciting  the  inconvenience  of  allowing  them  to  be  impaired,  it 
declares  that  the  rights  of  bona  fide  purchasers  shall  not  be  defeated.  Sfee, 
also,  as  to  the  early  use  of  powers  of  sale  in  New  York,  Bergen  v.  Bennett, 
I  Caines*  Cas.  i,  3;  Doolittle  v.  Lewis,  7  Johns.  Ch.  45;  Slee  v.  Man- 
hattan Co.,  I  Paige,  48,  69 ;  Lawrence  v.  Farmers'  Loan  and  Trust  Co.,  3 
Xem.  200. 

"  In  Eaton  v.  Whiting,  3  Pick.  484. 
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cuted  to  one  who  relies  upon  such  power,  and  expects  and 
intends  to  purchase  an  absolute  estate,  would,  without  doubt, 
pass  an  unconditional  estate  to  the  purchaser ;  yet  he  says 
"  this  form  of  conveyance  is  rare  in  this  country ;"  and  he 
cites  the  case  of  Croft  v.  Powel,"  decided  almost  icx>  years, 
before,  to  the  effect  that,  if  the  purchaser  knows  the  original 
nature  of  the  transaction,  and  appears  not  to  have  purchased 
wholly  without  reference  to  the  conditional  character  of  the 
title,  he  will  be  compelled,  in  equity,  to  surrender  it  on 
receiving  the  money  he  has  advanced. 

In  some  early  cases  it  had  been  contended  that  the  power 
of  sale  so  altered  the  character  of  the  conveyance  as  to 
deprive  it  of  the  qualities  of  a  mortgage ;  "  but  in  Eaton  v. 
Whiting  it  was  said  that  without  doubt  the  power,  while 
unexecuted,  left  the  estate  as  it  would  have  been  if  no  power 
had  been  given. 

Fifty  years  ago  power  of  sale  mortgages  were  not  in 
general  use  anywhere  in  this  country;  and  although  consid- 
erable use  was  made  of  them  at  an  earlier  time  than  any 
corresponding  use  was  made  of  them  in  England,'^  they  w  ere 
adopted  in  the  latter  country  at  an  earlier  date  than  here,  to 
the  exclusion  of  other  forms  of  security.  Within  the  pas 
half  century,  however,  the  use  of  them  has  rapidly  extended, 
so  that  in  some  states  the  use  of  any  other  form  is  excep- 
tional. The  validity  of  these  powers  of  sale  is  everywher 
recognized,  and  the  use  of  them,  either  in  mortgages  or  trust 
deeds,  is  becoming  general.'* 

The  use  of  power  of  sale  mortgages,  however,  has  not  yet 
become  so  universal  here  as  to  lead  to  their  being  regarded 
generally  as  a  necessary  incident  of  a  mortgage.     In  New 

"  2  Comyn,  603  (1738). 

**  Taylor  v.  Chowning,  3  Leigh,  654;  Turner  v.  Bouchell,  3  Hax.  &  J.  09. 

*3  In  Jackson  v.  Henry,  10  Johns.  185,  196  (1813,  a  case  upon  a  po«cr  f 
sale  mortgage),  Chief  Justice  Kent  remarked :  •♦  There  is  no  case  precisclr 
like  this  in  the  English  books,  because  these  powers  are  not  in  use  in  Grt-» 
Britain." 

'*  Turner  v.  Johnson,  10  Ohio,  204;  Brisbane  v.  Stoughton,  17  Ohio,  i?^  . 
Hyman  v.  Devereaux,  63  N.  C.  624,  628;  MitcheU  v.  Began,  11  Rich,  o^-r; 
Longwith  v.  Butler,  8  111.  32 ;  Lydston  v.  Powell,  loi  Mass,  77 ;  Kinsley  v. 
Ames,  2  Met  29. 
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York,  as  early  as  1823,  Chancellor  Kent  decided  that  a  power 
of  attorney  to  execute  a  mortgage  authorized  the  making  of 
it  with  a  power  of  sale,  because  such  a  power  was  then  one 
of  the  customary  and  lawful  remedies  given  to  a  mortgagee ; 
that  it  had  become  an  incident  to  the  power  to  mortgage, 
and  was  of  course  included  under  the  authority  to  mortgage, 
unless  specially  excluded.^s  jf  elsewhere  the  usage  has 
become  so  established  as  to  warrant  a  similar  declaration, 
the  question  has  not  since  been  presented  to  the  courts  for 
judicial  determination.  In  Massachusetts,  where  the  use  of 
this  form  is  now  more  nearly  universal,  probably,  than  in  any 
other  part  of  the  country,  it  was  held,  in  1858,  that  a  stipula- 
tion "  to  give  a  mortgage  *'  was  complied  with  by  giving  a 
mortgage  without  a  power  of  sale ;  and  that  a  power  of  sale 
was  not  then  a  usual  accompaniment  of  a  mortgage.'^  Since 
that  time,  however,  there  can  be  no  doubt  that  a  power  of 
sale  has  become,  not  merely  a  usual  accompaniment  of  a 
mortgage,  but  almost  an  invariable  one;  and  it  may  be 
anticipated  that,  when  the  occasion  arises,  the  court  will  hold, 
as  have  the  courts  in  England,  that  a  power  of  sale  is  a 
necessary  incident  to  a  mortgage. 

Although  in  several  states  a  mortgage  is  by  statute  or 
judicial  interpretation  declared  to  be  a  mere  security  for  the 
payment  of  a  debt,*^  and  not  a  conveyance  of  the  legal  title, 
yet  this  view  of  the  nature  of  the  security  does  not  in  any 
way  interfere  with,  or  impair,  the  doctrine  of  powers  to  sell. 

2.  Statutory.  Powers  of  Sale, — In  England  a  mortgage  is 
now  considered  incomplete  without  a  power  of  sale,  although 
since  Lord  Cranworth's  act,'^  in  i860,  all  mortgages  are  in 
effect  made  power  of  sale  mortgages ;    for  this  act  provides 

»5  Wilson  V.  Troup,  7  Johns.  Ch.  25. 

'^  Capron  V.  Attleborough  Bank,  11  Gray,  492.  See,  also,  Piatt  v.  McClure, 
3Woodb.  &  M.  151. 

*7  Calloway  v.  People's  Bank  of  Bellefontaine,  54  Ga.  441,  449. 

18  23  &  24  Vict.  c.  145.  In  a  subsequent  statute,  25  &  26  Vict.  c.  53,  a 
power  of  sale,  intended  to  operate  under  the  foregoing  statute,  is  given  in  a 
form  of  mortgage  annexed  to  the  act,  as  follows :  «*  C  D  shall  have  power  to 
sell,  on  default  of  payment  of  the  principal  or  interest,  or  any  part  thereof, 
respectively." 
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that,  where  money  is  secured  by  a  deed  of  land  or  of  any 
interest  in  it,  the  person  to  whom  the  money  for  the  time 
being  is  payable  shall — at  any  time  after  the  expiration  of  one 
year  from  the  time  when  the  principal  shall  have  become 
payable,  or  after  any  interest  shall  have  been  in  arrears  for 
six  months,  or  after  any  omission  to  pay  any  premium  or  any 
insurance  which  ought  to  be  paid  by  the  person  entitled  to 
property — have,  to  the  same  extent  as  if  conferred  by  the 
mortgagor,  first,  a  power  to  sell  the  whole  or  any  part  of 
the  property  by  public  auction  or  private  contract,  subject 
to  any  reasonable  conditions  he  may  think  fit  to  make; 
second,  a  power  to  insure  from  loss  by  fire,  and  to  add  the 
premiums  to  the  debt  secured  at  the  same  rate  of  interest ; 
third,  a  power  to  appoint,  or  obtain  the  appointment  of,  a 
receiver  of  the  rents  and  profits.  No  such  sale  can  be  made 
until  after  six  months'  notice,  in  writing,  given  to  the  person, 
or  one  of  the  persons,  entitled  to  the  property,  or  affixed  on 
some  conspicuous  part  of  the  property.  The  purchaser's 
title  is  not  liable  to  be  impeached  on  the  ground  that  no  case 
had  arisen  to  authorize  the  exercise  of  such  power,  or  that 
no  notice  had  been  given ;  but  any  person  damnified  by  an 
unauthorized  sale  has  his  remedy  in  damages  against  the 
person  selling.  The  person  selling  makes  a  deed  to  the 
purchaser,  and  gives  a  receipt  for  the  money,  which  fully 
discharges  him.  The  purchase-money  is  applied  to  the  pay- 
ment of  the  expenses  of  the  sale,  the  interest  and  principal 
of  the  debt,  and  the  surplus  goes  to  the  person  entitled  to 
the  property  sold.  The  act  also  contains  provisions  for  the 
appointment,  when  necessary,  of  a  receiver,  whose  duties 
it  declares.  It  makes  every  mortgage  executed  after  the 
passing  of  the  act  a  power  of  sale  mortgage,  unless  the 
application  of  the  act  is  expressly  negatived  by  the  deed 
itself. 

One  object  of  the  statutory  power  of  sale  enacted  in 
England  was  to  shorten  the  mortgage  deed  used  in  that 
country,  but  in  this  respect  the  statute  has  wholly  failed.  It 
has  been  of  use  in  some  few  cases  in  which  the  mortgage 
deed  contained  no  power  of  sale.     The  chief  cause  of  the 
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failure  of  the  statute  has  been  that  it  was  not  liberal  enough 
in  its  provisions.  A  more  expeditious  mode  of  obtaining 
the  money  out  of  the  mortgaged  property  is  almost  univer- 
sally demanded,  so  that  a  special  power  of  sale  is  nearly 
always  inserted  in  the  deed.  It  has  been  suggested  that  the 
failure  of  the  statute  is  due  in  part  to  the  intense  caution  and 
deep-rooted  conservatism  which  is  always '^  found  among 
conveyancers. 

The  general  object  of  this  statute  cannot  be  too  highly 
commended ;  and  it  is  to  be  hoped  that  statutes  in  similar 
form,  but  more  liberally  framed,  may  be  enacted  in  this 
country.  A  power  provided  by  statute,  while  it  would  pre- 
vent the  cumbering  of  the  records  with  the  elaborate  pro- 
visions in  common  use  for  enforcing  the  security,  would 
make  securities  more  certain,  and  therefore  more  valuable  to 
both  parties ;  for  the  construction  of  such  a  power  would  soon 
be  settled,  and  settled  for  the  whole  community.  Some  pro- 
tection might  be  afforded  the  mortgagor  at  the  same  time ; 
but  too  much  legislation  in  this  respect  would  be  much 
worse  than  none  at  all ;  for  the  efficacy  and  simplicity  of 
this  remedy  might  be  easily  destroyed.  Even  now,  in  a  few 
states,  the  exercise  of  the  power  is  so  restricted  and  hedged 
about  with  provisions  in  regard  to  notice,  the  conduct  of  the 
sale,  and  redemption  afterwards,  that  this  remedy  is  only  a 
little  better  than  the  cumbersome  process  by  suit  in  equity. 

The  only  states  in  which  a  statutory  power  of  sale  has 
been  provided  are  Virginia  and  West  Virginia.  The  stat- 
ute is  the  same  in  both  states,  the  latter  state  having  adopted 
the  statute  of  the  former.  This  statute  applies  to  trust  deeds 
only,  as  this  form  of  security  has  in  those  states  wholly 
superseded  the  use  of  mortgages.  It  provides  for  the  sale 
of  the  property  by  the  trustee  whenever,  after  default,  the 
creditor  may  require  it,  and  for  the  application  of  the  pro- 

'9  Another  suggestion,  which  would  not  be  repeated  except  that  it  rests  on 
English  authority,  is  that  the  fact  that  deeds  are  charged  for  according  to 
their  length  may  have  something  to  do  with  the  failure — not  only  of  this,  but 
of  other  attempts — to  shorten  papers  used  in  conveyancing. 
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ceeds  to  the  payment  of  the  debt  and  the  compensation  of 
the  trustee ;  and  the  surplus  to  the  debtor.  In  its  brevit>' 
and  simplicity  this  statute  is  to  be  commended. 

3.  Deeds  of  Trust, — A  deed  of  trust  to  secure  a  debt  is,  in 
legal  effect,  a  mortgage.**  It  is  a  conveyance  made  to  a 
person  other  than  the  creditor,  conditioned  to  be  void  if  the 
debt  be  paid  at  a  certain  time ;  but,  if  not  paid,  that  the 
grantee  may  sell  the  land  and  apply  the  proceeds  to  the 
extinguishment  of  the  debt,  and  pay  over  the  surplus  to  the 
grantor.  The  addition  of  the  power  of  sale  does  not  change 
the  character  of  the  instrument  any  more  than  it  does  when 
contained  in  a  mortgage."'  Such  a  deed  has  all  the  essential 
elements  of  a  mortgage;  it  is  a  conveyance  of  land  as 
security  for  a  debt.  It  passes  the  legal  title  to  the  grantee 
just  as  a  mortgage  does,  except  in  those  states  where  the 
natural  effect  of  a  conveyance  is  controlled  by  statute ;  and 
in  those  states,  as  a  general  rule,  it  is  considered  merely  as 
a  security,  and  not  a  conveyance — just  as  a  mortgage  is  con- 
sidered." Both  instruments  convey  a  defeasible  title  only ; 
and  the  right  to  redeem  is  the  same  in  one  case  as  it  is  in  the 
other.  The  only  important  difference  between  them  is  that 
in  the  one  case  the  conveyance  is  directly  to  the  creditor,. 
while  in  the  other  it  is  to  a  third  person  for  his  benefit. 

To  the  same  effect  Mr.  Justice  Walker,  in  a  recent  case 
before  the  supreme  court  of  Arkansas,  said :  '^  "The  attributes 
of  a  deed  of  trust  for  such  purposes,  and  a  mortgage  with 
power  of  sale,  are  the  same ;  both  are  intended  as  securities^ 
and,  in  a  legal  sense,  are  mortgages;-  in  both,  the  legal  title 
passes  from  the  grantor ;  but  in  equity  he  is,  before  fore- 
closure, considered  the  actual  owner  in  both,  and  as  broadly 

*»  Woodruff  V.  Robb,  19  Ohio,  212;  Sargent  v.  Howe,  21  111.  148;  New-    ' 
man  v.  Samuels,  17  Iowa,  528,  535 ;    Lawrence  v.  Farmers',  etc.,  Trust  Co., 
13  N.  Y.  200;  Palmer  V.  Gurnsey,  7  Wend.  248. 

"  Eaton  V.  Whiting,  3  Pick.  484;  Newman  v.  Samuels,  supra;  Corpman 
V.  Baccastow,  Sup.  Cl  of  Penn.,  1877,  5  N.  Y.  Weekly  Dig.  204. 

"  Lenox  v.  Reed,  12  Kan.  223,  227. 

»3  Turner  v.  Watkins,  31  Ark.  429,  437. 
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in  one  as  the  other;  the  grantor  has  the  right  to  redeem,  in 
other  words  the  equity  of  redemption,  which  can  only  be 
barred  by  a  valid  execution  of  the  power." 

It  has  already  been  noticed  that  Lord  Eldon  thought  it 
quite  objectionable  that  a  mortgagee  should  himself  be 
made  the  trustee  to  sell  under  the  power.  But  Mr.  Coventry, 
after  quoting  his  remarks,  expresses  his  own  preference  for 
a  mortgage  with  a  power  of  sale  in  the  mortgagee.  He 
thinks  the  intervention  of  a  trustee  is  in  all  cases  a  serious 
inconvenience ;  and  that,  even  if  he  does  not  become  hos- 
tile to  the  creditor,  he  may,  by  his  inexperience  or  squeam- 
ishness,  subject  him  to  much  trouble ;  and  he  recommends 
that  the  mortgagee  retain  in  his  own  hands  absolute  power 
over  his  own  property.  The  objections  to  the  intervention 
of  a  trustee  are  apt  to  come  from  the  mortgagee,  and  he  is 
generally  in  position  to  have  his  own  choice  in  the  matter. 
The  mortgagor  is  apt  to  suppose  that,  in  placing  the  exercise 
of  the  power  in  the  hands  of  a  disinterested  third  party, 
whose  position  in  relation  to  it  is  merely  that  of  a  trustee, 
he  secures  for  himself  the  protection  of  fair  dealing.  It 
generally  happens,  however,  that  the  debtor  has  to  pay  for 
the  services  of  a  trustee,  whose  disinterestedness  is  no  more 
than  that  of  the  creditor  himself.  The  trustee  is  obliged  to 
act  when  the  creditor  secured  by  the  deed  has  a  legal  right 
to  call  for  the  exercise  of  the  power,  and,  if  he  neglects  or 
refuses  to  act,  he  may  be  compelled  to  do  so,  or  to  give  up 
the  trust.  The  trustee  may,  when  in  doubt  about  his  duty, 
apply  to  the  court  in  equity  to  direct  him. 

This  form  of  security  has  come  into  very  general  use  in 
several  states,  and  in  Virginia  and  West  Virginia,  in  par- 
ticular, has  come  into  universal  use  in  securing  debts  upon 
real  estate.*^  In  a  recent  case  in  the  former  state,  Mr.  Jus- 
tice Rives,  in  the  course  of  an  able  opinion  holding  uncon- 
stitutional, as  applied  to  trust  deeds,  a  law  staying  the"  col- 
lection of  debts  for  a  limited  period,  spoke  of  the  nature 

*♦  So  also  in  Missouri. — [Ed.  S.  L.  R. 


* 
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and  use  of  this  security :  '5  "  What  is  a  deed  of  trust?  It  is 
a  form  of  security  which  has,  in  our  practice,  superseded  the 
mortgage,  and  doubtless  for  the  very  reason  that  it  does  not 
require  the  intervention  of  the  courts.  The  introduction  of 
trustees,  as  impartial  agents  of  the  creditor  and  debtor, 
admits  of  a  convenient,  cheap,  and  speedy  execution  of  the 
trust,  and  involves  none  of  the  expenses  and  delays  attend- 
ant upon  mortgages. 

"At  an  early  period  it  met  with  some  resistance  from  the 
court  and  the  bar,  though  feeble  and  ineffectual.  It  was 
deprecated  as  an  engine  of  oppression  in  the  hands  of  the 
creditor.  It  was  denounced  as  a  pocket-judgment.  *  *  * 
It  is  now  a  favorite  security  for  the  payment  of  money, 
closely  interwoven  with  the  transactions  of  business,  and 
firmly  established  by  the  practice  of  the  country  and  the 
sanction  of  the  courts.  It  has,  doubtless,  aided  credit,  facil- 
itated the  collection  of  debts,  and  saved  to  the  debtor  the 
costs  of  legal  proceedings." 

4.  The  Power  of  Sale  a  Cumulative  Remedy, — A  power 
of  sale  in  a  mortgage  does  not  generally  affect  the  right  to 
foreclose  in  equity,  either  by  a  strict  foreclosure  "*  or  by  a 
judicial  sale ;  '^  or  to  foreclose  in  any  way  provided  by  statute 
for  the  ordinary  foreclosure  of  mortgages,  as  by  entry  and 
possession,  or  by  suit.  The  power  is  merely  a  cumulative 
remedy.  It  is  one  species  of  foreclosure ;  but  it  does  not 
exclude  jurisdiction  in  equity.  The  option,  however,  to 
proceed  in  equity  lies  wholly  with  the  mortgagee.  A  resort 
to  a  court  of  equity  is  not  necessary,  except  where  made  so 
by  statute ;  it  can  be  effectually  exercised  without  the  aid  of 
the  courts.'®     Even  after  the  filing  of  a  bill  in  equity  to  fore- 

»5  Taylor  v.  Stearns,  18  Gratt.  244,  278  (1868). 

^  Wayne  V.  Hanham,  9  Hare,  62;  20  L.  J.  530;  Slade  v.  Rigg,  3  Hare,  35. 
'  '7  Hutton  V.  Sealy,  4  Jur.  (n.  s.)45o;  McGowan  v.  Branch  Bank  of  Mobile, 
7  Ala.  823 ;  Marriot  v.  Givens,  8  Ala.  694 ;  Corradinc  v.  O'Connor,  21  Ala. 
573 ;  Wolfford  v.  Board  of  Police  of  Holmes  County,  44  Miss.  579 ;  Fagarty  v. 
Sawyer,  17  Cal.  589;  Coomerias  v.  Genella,  22  Cal.  1 16;  Atwater  v.  Kin- 
man,  Harr.  (Mich.)  255. 

^^  Hyde  v.  Warren,  46  Miss.  13. 
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close  such  a  mortgage,  and  while  the  bill  is  pending,  a  sale 
may  be  made  under  the  power. "9  A  resort  to  proceedings  in 
equity  is  more  frequent  under  deeds  of  trust  than  with  mort- 
gages. The  creditor  may  sometimes  be  compelled  to  do 
this  in  order  to  control  the  adverse  action  of  the  trustee ; 
and  a  trustee  may  sometimes  do  so  in  order  to  obtain  the 
direction  of  the  court  as  to  his  duties. 

When  a  trustee  under  a  trust  deed  enters  into  a  collu- 
sive arrangement  with  the  grantor  in  the  deed  and  declines 
to  execute  the  trust,  and,  after  instituting  an  action  of  eject- 
ment to  recover  possession  of  the  premises,  dismisses  it 
against  the  wish  of  the  beneficiary,  a  foreclosure  may  be  had 
in  chancery,  and  a  receiver  may  be  appointed  upon  showing 
the  inadequacy  of  the  security  for  the  payment  of  the  debt.3° 

Upon  the  death  of  the  trustee  named  in  a  deed  of  trust, 
a  court  of  equity  has  power  to  appoint  a  new  trustee  to  exe- 
cute the  power  of  sale,  and  to  determine  the  amount  of  the 
debt  secured  by  the  trust ;  but  ^  sale  by  such  trustee,  pro- 
fessedly by  virtue  of  the  trust  deed  made  in  pursuance  of 
such  decree,  is  not  a  sale  made  under  a  decree  of  foreclosure, 
but  one  made  by  virtue  of  the  power  in  the  trust  deed.^*  It 
has  been  held  in  Virginia  that  such  trustee  cannot  sell  until 
the  amount  of  the  debt  secured  is  ascertained;  and  that 
either  party  in  interest  may  resort  to  a  court  of  equity 
for  this  purpose.  After  ascertaining  the  amount  the 
court  may,  in  its  discretion,  dismiss  the  bill  and  leave  the 
trustee  to  sell  under  the  power,  or  may  retain  the  case  and 
have  the  trust  executed  under  its  own  supervision.  The 
court  may  also  appoint  a  commissioner  to  make  the  sale 
instead  of  the  trustee ;  but  he  must  pursue  the  provisions  of 
the  deed  as  to  the  terms  and  mode  of  sale.  The  court  can- 
not set  aside  the  deed  of  trust  in  any  respect.3^ 

If  the  amount  secured  by  the  mortgage  can  be  ascertained 
by  calculation,  there  is  no  objection  to  a  foreclosure  under 

^  Brisbane  v.  Stoughton,  17  Ohio,  482. 

3°  Myers  v.  Estell,  48  Miss.  372. 

3'  Rice  V.  Brown,  77  111.  549. 

3'  Crenshaw  v.  Seigfried,  24  Gratt.  272. 
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the  power ;  33  neither  is  there  if  it  is  conditioned  for  the 
delivery  of  certain  specified  articles,  where  a  specified  sum 
is  authorized  to  be  retained  from  the  proceeds  upon  a  breach 
of  the  condition.34  It  is  then  equivaleat  to  a  mortgage  to 
secure  the  payment  of  a  definite  sum.  But  a  mortgage  given 
to  secure  and  cover  unliquidated  damages  cannot  be  fore- 
closed in  this  manner  35  until  the  amount  due  under  the  mort- 
gage has  been  ascertained.  It  has  been  held,  also,  that  under 
a  deed  of  trust,  if  the  amount  of  the  debt  secured  be  unliqui- 
dated and  uncertain,  a  sale  cannot  be  made  under  the  power 
until  the  amount  of  the  debt  has  first  been  determined  in  a 
court  of  equity.3^ 

5.  Revocation  or  Suspension  of  the  Power, — A  power  of  sale, 
being  coupled  with  an  interest  in  the  estate,  cannot  be 
revoked  or  suspended  by  the  mortgagor.  Neither  does  his 
death  affect  the  right  to  exercise  the  power.  Of  course, 
after  his  death  the  power  cannot  be  exercised  in  his  name, 
but  the  authority  to  execute  it  in  the  name  of  the  grantee 
continues.  The  execution  of  the  power  is  the  grantee's  act 
by  virtue  of  the  power.  It  is  not  a  mere  power  of  attorney.-'' 
In  Texas,  however,  although  the  general  principle  is  recog- 
nized that  such  a  power  cannot  be  revoked,  yet  the  exercise 
of  it  is  regarded  as  inconsistent  with  the  statutes  respecting 
the  settlement  of  the  estates  of  deceased  persons,  which 
require  liens  upon  their  property  to  be  enforced  in  the  pro- 
bate court.     Therefore  the  power  cannot  be  exercised  upon 

33  Mo  wry  v.  Sanborn,  62  Barb.  223. 

34  Lockwood  V.  Turner,  7  Wend.  458. 

35  Ferguson  v.  Kimball,  3  Barb.  Ch.  616. 

36  Wilkins  v.  Gordon,  11  Leigh,  547. 

37  Wright  V.  Rose,  S.  &  St.  323  ;  Conder  v.  Morgan,  18  Ves.  344;  Hunt  v. 
Rousmanier,  8  Wheat.  174;  2  Mason,  244;  Connors  v.  Holland,  113  Mass. 
50;  Varnum  v.  McServe,  8  Allen,  158;  Bergen  v.  Bennett,  i  Caines' 
Cas.  I ;  Strother  v.  Law,  54  111.  413;  Collins  v.  Hopkins,  7  Iowa,  463;  Berry 
V.  Skinner,  30  Md.  567;  Bell  v.  Twilight,  2  Fost.  500;  Bradley  v.  Chester 
Valley  R.  R.  Co.,  36  Pa.  St.  141,  151 ;  Hyde  v.  Warren,  46  Miss,  13,  29; 
Beattie  v.  Butler,  21  Mo.  313 ;  De  Jarnette  v.  De  Giverville,  56  Mo.  440,  448. 
The  rule  is  the  same  in  those  states  where  a  mortgage  is  regarded  as  a  mere 
security,  the  legal  title  remaining  in  the  mortgagor.  Calloway  v.  People's 
Bank  of  Bellefontaine,  54  Geo.  441  (1875). 
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the  death  of  the  mortgagor,  or  of  the  grantor  in  a  deed  of 
trust;  or  of  a  purchaser  from  either,  while  holding  the  equity 
of  redemption.3^ 

The  insanity  of  the  mortgagor  cannot,  of  course,  have  any 
greater  effect  in  revoking  or  suspending  the  power  of  sale 
than  his  death  would  have.39  Neither  does  an  application 
by  a  guardian  or  committee  of  a  lunatic  for  an  order  to  sell 
the  mortgaged  premises  for  the  benefit  of  his  creditors  have 
any  effect  to  deprive  the  mortgagee  of  this  summary  means 
of  realizing  his  claim/®  Of  course,  if  the  mortgagee,  or  any 
one  else,  takes  an  unjust  and  improper  advantage  of  such 
condition  of  the  mortgagor,  this  will  be  ground  for  setting 
aside  the  sale/' 

Neither  does  the  bankruptcy  of  the  mortgagor  affect  the 
mortgagee's  authority  to  execute  the  power,  either  in  the 
mortgagor's  name  and  as  his  attorney,  or  in  the  mortgagee's 
own  name ;  for  the  assignee  takes  subject  to  the  rights  of  the 
mortgagee/' 

A  conveyance  by  the  mortgagee  of  a  part  of  the  premises 
is  no  waiver  of  the  right  to  sell  under  the  power.  A  mort- 
gagee, under  a  mistaken  belief  that  he  was  the  abso- 
lute owner  of  the  property,  having  conveyed  a  part  of  it 
by  deed  with  covenants  of  warranty,  was  held,  neverthe- 
less, to  possess  the  right  to  foreclose  the  mortgage  under 
a  power  of  sale,  because  his  conveyance  did  not  amount  to 
an  assignment  of  the  mortgage,  and  the  purchaser  took 
the  title  subject  to  the  mortgage.'*^  If  he  himself  should 
become  the  purchaser  under  the  power  of  sale,  he  would 
be  estopped  to  claim,  as  against  his  grantee  under  his 
deed  of  warranty,  the  land  so  conveyed  by  him.  A  con- 
veyance in  the  same  way  of  the  whole  estate  would  doubt- 


s' Robertson  v.  Paul,  i6  Texas,  472 ;  Buchanan  v.  Monroe,  22  Texas,  537. 
39  Encking  v.  Simmons,  28  Wis.  272. 

4°  Berry  v.  Skinner,  30  Md.  567  ;  Davis  v.  Lane,  10  N.  H.  156. 
4'  Encking  v.  Simmons,  supra, 

4a  Hall  V.  Bliss,  118  Mass.  554;    Dixon  v.  Ewart,  3  Meriv.  322;    Story  on 
Ag.  J  482. 
«  Wilson  V.  Troup,  2  Cow.  195. 
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less  be  held  to  be  an  assignment  of  the  mortgage,  which 
would  carry  with  it  the  power.  Neither  does  a  mortgagee 
waive  his  right  to  sell  by  an  entry  to  foreclose,  and  the 
taking  of  rents  and  profits  insufficient  to  pay  the  debt.-*^  The 
power  to  sell,  in  general,  continues  so  long  as  the  debt 
remains  unpaid. 

The  pendency  of  a  bill  to  redeem  by  a  subsequent  encum- 
brancer does  not,  it  would  seem,  suspend  the  power  to 
sell ;  *5  for  in  this  way  the  very  object  of  the  power,  which  is 
to  afford  a  speedy  remedy  without  the  delay  of  a  suit,  would 
be  defeated.  The  encumbrancer  may  protect  himself  by  pur- 
chasing at  the  sale,  or  by  enforcing  his  claim  upon  the 
surplus  proceeds  of  the  sale,  when  his  title  can  be  fully  inves- 
tigated without  keeping  the  mortgage  creditor  waiting  for  his 
money.  But,  when  the  first  mortgagee  has  refused  a  tender 
of  the  amount  due  on  his  mortgage  from  a  subsequent  mort- 
gagee, who  has  thereupon  brought  a  suit  to  redeem,  the  first 
mortgagee  may  be  restrained  from  assigning  his  mortgage 
and  from  selling  it  until  a  hearing  of  the  case  upon  the  bill 
to  redeem.i^ 

In  Massachusetts  it  is  held  that  a  tender  of  the  amount 
due  and  payable  upon  a  mortgage,  after  breach  of  the  con- 
dition and  before  the  sale,  does  not  defeat  the  right  to  sell 
under  the  power,  because  the  right  to  sell  attaches  at  once, 
and,  as  it  is  a  power  coupled  with  an  interest,  it  cannot  be 
revoked.  The  tender  is  merely  the  foundation  for  a  suit  in 
equity  for  redemption.  A  sale  under  the  power,  after  a 
tender  made  and  not  accepted,  transfers  the  legal  title  and 
possession ;  but  the  mortgagor  may  preserve  his  right  to 
redeem  against  a  purchaser  by  giving  him  notice  of  the 
tender  before  or  at  the  sale.  Until  he  is  restored  to  tlie 
legal  right  of  possession  by  decree  of  a  court  in  equity,  he 
can  neither  maintain  nor  defend  a  writ  of  entry  against  one 
claiming  under  the  mortgage.  The  foreclosure  is  completed 
by  the  sale,  notwithstanding  the  tender ;  and,  unless  the  mort- 

44  Montague  v,  Dawes,  I2  Allen,  397. 

45  Adams  V.  Scott,  7  W.  R.  213. 

4^  Rhodes  v.  Buckland,  16  Beav.  212. 
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gagor  proceeds  in  equity  to  redeem,  the  purchaser  is  entitled 
to  possession,  and  may  recover  it  by  a  writ  of  entry,  although 
he  purchased  with  full  knowledge  that,  after  breach  and 
before  sale,  the  mortgagor  tendered  the  whole  amount  due 
under  the  mortgage.'^^  If,  however,  a  tender  be  made  at  the 
time  stipulated  in  the  condition  of  the  mortgage,  the  right  to 
sell  is  thereby  defeated,  and  a  sale  afterwards  would  be  void. 
In  New  York,  however,  it  is  held  that  a  tender  of  the 
amount  due  on  a  mortgage,  even  after  a  breach  of  the  con- 
dition, discharges  the  lien  of  the  mortgage,  just  as  a  tender 
at  the  day  does  under  the  common  law ;  <®  and,  therefore,  if 
a  tender  be  made  at  any  time  before  a  sale  under  the  power 
be  actually  made,  even  after  the  property  has  been  put  up 
at  public  auction,  the  mortgagee  is  bound  to  stop  the  sale. 
If  the  mortgagee  refuses  the  tender  and  goes  on  with  the 
sale,  the  purchaser  having  knowledge  of  these  circumstances, 
the  court,  instead  of  leaving  the  mortgagor  to  his  remedy  by 
bill  to  redeem,  will  set  aside  the  sale.  But  a  tender,  or  even 
a  payment  in  full,  of  the  debt,  so  long  as  the  mortgage 
remains  undischarged  of  record,  does  not  prevent  the  making 
of  a  valid  sale  under  the  power  to  one  who  purchases  in 
good  faith,  without  knowledge  of  the  payment  or  tender.^ 

In  Missouri  it  has  been  held  that,  where  it  is  provided  in  a 
deed  of  trust  that  upon  any  default  the  whole  amount  of 
principal  and  interest  shall  be  due  forthwith,  and  the  trustee 
may  thereupon  sell,  the  debtor  is  in  equity  entitled  to  have 
the  proceedings  for  sale  stopped  upon  a  tender  to  the  trustee, 
before  sale,  of  the  amount  due,  together  with  costs  accrued ; 
and,  if  the  trustee  proceeds  nevertheless  to  sell,  the  sale 
may  be  set  aside.*® 


47  Cranston  v.  Crane,  97  Mass.  459 ;  Montague  v.  Dawes,  12  Allen,  397. 
4*  Burnett  v.  Denniston,  5  Johns.  Ch.  35 ;  Cameron  v.  Irwin,  5  Hill,  272, 
276. 

49  Elliot  V.  Wood,  53  Barb.  285 ;  Warner  v.  Beakeman,  36  Ibid,  501, 
afiimned,  4  Keyes,  487 ;  Brown  v.  Cherry,  38  How.  Pr.  352 ;  56  Barb.  635. 
For  English  cases  on  the  effect  of  a  tender  see  Jenkins  v.  Jones,  2  Gif.  99; 
Whitworth  v.  Rhodes,  20  L.  J.  (n.  s.)  105. 

50  Whelan  v.  Reillcy,  61  Mo.  565. 
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The  right  to  exercise  a  power  of  sale  is  not  suspended  bj 
reason  that  the  mortgagor  or  owner  of  the  equity  of  redemp- 
tion is  within  the  lines  of  an  enemy  at  war  with  his  owr 
country,  especially  if  he  has  voluntarily  absented  himfci 
from  home  and  become  an  alien  enemy.  The  publication  ui 
a  notice  of  sale  is  in  such  case  binding  and  effectual.  Tht 
Supreme  Court  of  the  United  States  *«  say  that,  when  j 
party  has  voluntarily  left  his  country  for  the  purpose  •« 
engaging  in  hostilities  against  it,  "  he  cannot  be  permitted  t< 
complain  of  legal  proceedings  against  him  as  an  absentee,  oi 
the  ground  of  his  inability  to  return  or  to  hold  communica 
tion  with  the  place  where  the  proceedings  are  conducted. 
The  same  court  had  previously  held  otherwise  in  a  case  where 
it  appeared  that  the  owner  of  the  property  had  been  drivti 
away  from  his  home,  at  Memphis,  by  a  military  order,  anc 
the  proceedings  to  foreclose  the  mortgage  upon  his  pro> 
erty  took  place  during  his  enforced  absence.'*  Moreover 
a  power  of  sale  in  a  mortgage  or  trust  deed,  being  couplcij 
with  an  interest,  and  irrevocable,  may  be  executed  at  an^ 
time  after  the  happening  of  the  contingency  for  which  :! 
was  provided,  without  regard  to  the  circumstances  or  di>' 
abilities  of  the  mortgagor,  or  of  the  owner  of  the  propertij 
mortgaged.  Immediately  upon  the  happening  of  that  con 
tingency  it  is  the  legal  and  moral  right  of  the  creditor  to  have 
the  power  of  sale,  made  for  his  benefit,  exercised.  Th<i 
notice  of  sale  required  by  the  power  is  not  for  the  benefit  i'| 
the  grantor,  in  the  sense  of  a  notice  to  him  of  the  sale  of  tht 
land ;  for,  if  that  were  the  case,  he  could  altogether  defeai 
any  sale  by  going  to  a  place  where  the  notice  could  not  read 
him.     But  it  is  intended  rather  to  notify  the  communit}*  thai 

5*  Ludlow  V.  Ramsey,  ii  Wall.  581.  A  like  decision  was  made  in  Por>;! 
V.  Dorsey,  30  Md.  522;  but  in  Johnson  v.  Robertson,  34  Md.  165,  the  ci  -^ 
overruled  its  former  decision,  doubtless  through  a  mistaken  ricw  of  lU 
decision  of  the  Supreme  Court  of  the  United  States  in  Dean  v.  Nelson:  t:J 
decision  in  Ludlow  v.  Ramsey  not  having  appeared  at  that  time.  See.  ^'^* 
Harper  V.  Ely,  56  III.  179;  Willard  v.  Baggs,  /*tV/.  163;  Mixer  t.  Siblcr.  ?] 
111.  61 ;  Seymour  v.  Bailey,  66  111.  288;  Thomas  v.  Mahone,  9  Bosh,  m 
Crutcher  v.  Hord,  4  /^tV/.  360. 

5«  Dean  v.  Nelson,  10  Wall.  158. 
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the  sale  will  take  place.  The  grantor  must  be  presumed  to 
know  that  he  is  in  default,  and  his  property  liable  to  be  sold. 
In  a  recent  case  before  the  Supreme  Court  of  the  United 
States,  with  reference  to  a  sale  under  a  trust  deed,  Mr.  Jus- 
tice Miller  said  :  '3  "  The  obligation  which  the  trustee  had 
assumed  on  a  condition  had  become  absolute  by  the  pres- 
ence of  that  condition.  If  the  complainant  had  been  dead, 
the  sale  would  not  have  been  void  for  that  reason.  *  *  * 
If  he  had  been  in  Japan,  it  would  have  been  no  legal  reason 
for  delay.  *  *  *  The  enforced  absence  of  the  com- 
plainant— if  it  be  conceded  that  it  was  enforced — does  not,  in 
our  judgment,  afford  a  sufficient  reason  for  arresting  his  agent 
and  the  agent  of  the  creditor  in  performing  a  duty  which 
both  of  them  imposed  on  him  before  the  war  began."  And 
in  a  case  in  Missouri,^*  Judge  Wagner,  to  like  effect,  said : 
""  So  far  as  the  authority  of  the  trustee  was  concerned  to  go 
on  and  make  a  sale  of  the  property  in  satisfaction  of  the 
■debt,  it  made  no  difference  whether  the  grantors  were  in 
the  Confederate  States  or  in  the  jungles  of  India,  or  even 
if  they  were  dead." 

6.  When  the  Exercise  of  the  Power  may  be  Enjoined, — The 
purpose  for  which  the  powfer  of  sale  is  given  being  to  afford 
an  additional  and  more  speedy  remedy  for  the  recovery  of 
the  debt,  the  mortgagor  is  by  his  contract  bound  to  exercise 
the  necessary  promptness  in  fulfilling  it,  and  cannot  com- 
plain of  a  legitimate  exercise  of  the  power.  "  Such  a  power 
as  this,"  says  Lord  Chancellor  Cottenham,  "  may,  no  doubt, 
be  used*for  purposes  of  oppression  ;  but,  when  conferred,  it 
must  be  remembered  that  it  is  so  by  a  bargain  between  one 
party  and  another,  and  it  is  for  the  party  who  borrows  to 
consider  whether  he  is  not  giving  too  large  a  power  to  him 
with  whom  he  is  dealing."  ss  If  in  any  case  it  is  attempted 
to  pervert  the  power  from  its  legitimate  purpose,  and  to  use 
it  for  the  purpose  of  oppressing  the  debtor,  or  of  enabling 


53  Washington  University  v.  Finch,  i  C.  L.  J.  66;  j.  r.,  i8  Wall.  io6. 

54  Dc  Jarnctte  v.  Dc  Givcrvillc,  56  Mo.  440. 

55  Jones  V.  Matthie,  ii  Jur.  504. 
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the   creditor  to   acquire  the  property  himself,  a   court  of 
equity  will  enjoin  the  sale,  or  will  set  it  aside  after  it  is  made.-^^ 

"  Wherever  a  power  is  g^ven,"  says  Sir  J.  Stuart,  V.-C, 
"  the  court  requires  that  the  power  shall  be  exercised  with  a 
view  only  to  that  which  is  the  legitimate  purpose  for  effect- 
ing which  the  power  was  conferred.  The  legitimate  purpose 
for  which  the  power  to  sell  in  this  defendant's  mortgage 
deed  was  given  was  to  secure  to  him  repayment  of  his  mort- 
gage money.  If  he  uses  the  power  to  sell,  which  he  gets  for 
that  purpose,  for  another  purpose,  from  any  ill  motive,  to 
effect  means  and  purposes  of  his  own,  or  to  serve  the  pur- 
poses of  other  individuals,  the  court  considers  that  to  be 
what  it  calls  a  fraud  in  the  exercise  of  the  power,  because  it 
is  using  the  power  for  purposes  foreign  to  the  legitimate 
purpose  for  which  it  was  intended.'^  Of  course,  so  long  as 
the  creditor  exercises  only  his  legal  right,  although  this  be 
contrary  to  the  wishes  and  interest  of  the  mortgagor,  the 
court  will  not  interfere  to  enjoin  a  sale; 5*  and,  as  will  be 
noticed  presently  more  at  length,  a  stronger  case  must  be 
made  out  to  call  for  such  interference  than  to  set  it  aside 
afterwards. 

It  frequently  happens  that  the  holder  of  a  mortgage  with 
a  power  of  sale  is  requested  by  the  mortgagor,  or  some  other 
party  in  interest,  to  exercise  it  for  the  purpose  of  effecting  a 
sale  of  the  property;  as  when  the  title  subsequent  to  the 
mortgage  has  become  complicated  by  attachments,  judg- 
ments, or  other  liens,  so  that  it  is  not  practicable  to  obtain 
releases  from  all  persons  having  claims  upon  it ;  or  where  a 
sale,  except  under  the  power,  has  become  impracticable 
because  the  subsequent  liens  upon  it  are  greater  than  the 
value  of  the  property.  Sometimes,  under  these  or  like  cir- 
cumstances, a  default  is  designedly  permitted  in  order  to 
make  the  power  exercisable,  and  to  cut  off  subsequent  encum- 

56  Davy  V.  Durrant,  I  De  G.  &  J.  535;  Robertson  v.  Norris,  1  Gif.  421 ; 
Jenkins  v.  Jones,  2  Ibid,  99;  Whitworth  v.  Rhodes,  20  L.  J.  (n.  s.)  105; 
Close  V.  Phipps,  7  M.  &  G.  586. 

57  Robertson  v.  Norris,  4  Jur.  (N.  s.)  155  ;  x.  c.  affirmed.  Ibid.  443. 

58  Jones  V.  Matthie,  supra. 
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brances.     Doubts  are  sometimes  expressed  about  the  validity 
of  sales  made  on  such  request,  or  with  the  knowledge  on  the 
part  of  the  mortgagee  that  the  purpose  is  to  get  rid  of  a  sub- 
sequent lien ;  but  it  is  conceived  that,  if  the  power  is  fairly 
-exercised  according  to  its  terms,  there  is  no  impropriety  in 
the  arrangement.     Certainly  there  is  no  such  objection  as  to 
give  occasion  for  the  interference  of  the  court  to  restrain  the 
sale,  or  to  set  it  aside.     "A  man  taking  that  which  belongs 
to  him,  by  means  of  the  security  which  he  has  contracted 
for,  does  not  act  improperly  in  so  doing,  merely  because  one 
principal  reason  for  his  calling  in  the  money  is  a  wish  to 
benefit   another  person.     The  case,  however,  might  be  dif- 
ferent if  it  were  part  of  the  arrangement  that  the  mortgage 
debt  should  be  again  lent  to  the  purchaser. ^9     So  long  as  the 
mortgagee  is  clearly  within  the  authority  given  by  the  power, 
an  intended  sale  will  not  be  restrained,  although  the  exercise 
of  it  be   harsh  and  improvident.     The   grounds   for  inter- 
ference by  injunction  must  be  very  strong,  and  must  show 
that  the  injury  likely  to  be  sustained  by  the  parties  interested 
will  be  irreparable,  or  that  a  clear  breach  of  trust  will  be 
"Committed  by  the  intended  sale.^ 

Where  a  mortgagee  held  two  mortgages,  with  powers  of 
sale,  upon  the  same  property,  the  subsequent  mortgage, 
however,  being  of  an  undivided  interest,  and  he  threatened 
to  foreclose  under  the  first  mortgage  unless  both  mortgages 
should  be  paid,  upon  the  filing  of  a  bill  to  redeem  from  the 
first  mortgage,  and  the  payment  of  the  money  due  upon  it 
into  court,  he  was  enjoined  from  selling  under  that  mortgage ; 
because  the  power  in  that  mortgage  only  existed  for  the 
purpose  of  securing  that  money,  and  the  mortgagee  could 
not  be  allowed  to  proceed  under  that  power  in  order  to  have 
an  advantage  in  obtaining  the  money  due  on  the  second 
mortgage.*' 

Courts  of  equity  will  interfere  by  injunction  to  prevent  a 

59  Dart's  Vendors  and  Purchasers,  5th  ed.  p.  75. 

^Kershaw  v.  Kalow,  i  Jur.  (n.  s.)  974;    Bedell  v.  McClellan,  1 1   How, 
Pr.  172. 
*»  Whitworth  v.  Rhodes,  20  L.  J.  (n.  s.)  105. 
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sale  under  a  power  in  a  mortgage  or  trust  deed  where,  by 
reason  of  fraud,  want  of  consideration,  or  otherwise,  the 
collection  of  the  debt  would  be  against  conscience,  and  the 
sale  would  work  a  great  and  irreparable  injury.^  To  warrant 
this  interference  the  complainant  must  allege  specifically  the 
grounds  on  which  he  bases  his  application;  general  state 
ments  and  inferences  from  facts  are  not  sufficient  An 
allegation  that  he  does  not  owe  it  is  not  sufficient  to  warrant 
the  relief.*^  A  statement  that  the  proposed  sale  will 
materially  embarrass  and  injure  the  petitioner  is  only  a 
conclusion  of  his  own,  and  of  no  consequence  unless  tht 
facts  are  stated  from  which  the  court  can  determine  whii.^ 
,  the  injury  will  be.^  I 

The  court  will  enjoin  a  sale  only  when  the  petitioncr'cj 
rights  are  clear,  or  free  from  reasonable  doubt.  He  mus^ 
show,  also,  a  good  reason  for  asking  the  interference  of  the 
court.  He  must  show  that  the  mortgagee  is  about  t^> 
proceed  in  an  improper  or  oppressive  manner,  and  not  mereh 
that  he  might  adopt  a  different  remedy .*5 

The  person  asking  the  injunction  is  not  ordinarily  entitled 
to  the  consideration  of  the  court  unless  he  tenders  payment 
of  the  amount  justly  due  under  the  mortgage.^ 

In  general,  a  stronger  case  must  be  presented  to  the  coun 
to  obtain  an  injunction  against  a  proposed  sale  under  the 
power  than  to  obtain  a  decree  setting  it  aside  after  it  ii 
made.*7 

Undoubtedly  a  sale  under  the  power  may  be  enjoined 
when  it  appears  that  the  mortgage  was  void  in  its  inception 
on  account  of  fraud.  The  bill  in  such  case  must  clearly 
disclose  the  fraud,  and  the  proof  clearly  substantiate  it^ 
Where  a  mortgage  by  a  corporation  was  of  doubtful  validit\l 

*'  Montgomery  v.  McEwen,  9  Minn.  103. 

^3  Foster  v.  Reynolds,  38  Mo.  553.  I 

^  Montgomery  v.  McEwen,  9  Minn.  103.  | 

65  Bedell  v.  McClellan,  11  How.  Pr.  172. 
^  Sloan  V.  Coolbaugh,  10  Iowa,  31 ;  Mysenburg  v.  Scblieper,  46  Mo.  ax; 
Powell  V.  Hopkins,  38  Md.  i ;  Vechte  v.  Brownell,  8  Paige,  212. 
^  Kershaw  v.  Kalow,  i  Jur.  (n.  s.)  974, 
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on  account  of  being  made  to  the  directors  themselves  on 
their  own  vote,  a  sale  was  restrained  until  a  hearing  of  the 
case.^ 

There  may  also  be  an  injunction  against  the  execution  of 
the  power  by  reason  of  circumstances  arising  after  the 
making  of  the  mortgage,  by  reason  of  which  the  execution 
of  it  would  be  inequitable ;  but  the  court  will  not  interfere  in 
such  cases  except  upon  strong  reasons.^  The  fact  that  part 
of  the  principal  of  the  debt  has  been  paid  does  not  warrant 
an  injunction  against  the  sale,  unless  it  be  in  restraint  of  sell- 
ing more  than  enough  to  pay  the  amount  due.'** 

It  is  no  ground  for  enjoining  a  sale  under  a  trust  deed  that 
the  notes  secured  reserve  usurious  interest  or  include  it, 
except  in  those  states  where  usury  renders  the  contract  void. 
The  trustee's  duty  to  sell,  and  to  apply  the  proceeds  in  dis- 
charge of  the  debt  legally  due,  remains  the  same.  If  he  should 
attempt  to  misapply  the  proceeds  and  pay  what  was  not 
legally  due  on  account  of  usury,  the  court  would  then  inter- 
fere.7*  Usury  does  not  invalidate  the  mortgage  or  the  power 
of  sale,  and  the  sale  will  not  be  enjoined  by  reason  of  it 
unless  the  debtor  bring  into  court  the  principal  and  the  legal 
interest  due.'^  Neither  is  it  a  ground  for  enjoining  a  sale 
under  a  power  that  the  mortgagee,  in  his  notice,  claims  a 
greater  amount  than  was  actually  and  legally  due.'^  In  New 
York,  however,  where  usury  renders  void  the  contract,  a 
power  of  sale  in  a  usurious  mortgage  is  considered  void,  and 

^  Southampton  Boat  Co.  v.  Mantz,  12  W.  R.  330. 

^  Ptr  Greene,  C.  J.,  in  Frieze  v.  Chapin,  2  R.  I.  429, 432. 

70  Powell  V.  Hopkins,  38  Md.  I. 

7'  Tooke  V.  Newman,  75  III.  215.  In  Iowa  it  seems  that  an  injunction 
would  be  allowed  in  such  case  upon  tender  of  the  amount  due,  less  the 
usurious  interest  Casady  v.  Basler,  11  Iowa,  242.  And  so  in  Maryland. 
Walker  v.  Cockey,  38  Md.  75. 

72  Powell  V.  Hopkins,  38  Md.  1 ;  Walker  v.  Cockey,  38  /did.  75 ;  Casady  v. 
Basler,  11  Iowa,  242. 

73  Armstrong  v.  Sanford,  7  Minn.  49.  The  rule  is  different  in  Iowa,  where, 
apparently,  an  injunction  would  be  granted  upon  a  tender  of  the  amount 
justly  due.  Stringham  v.  Brown,  7  Iowa,  33;  Sloan  v.  Coolbaugh,  10 
Iowa,  31. 
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a  sale  under  it  may  be  restrained.'^  If  a  sale  be  actually 
made  to  one  having  no  notice  of  the  usury,  it  will  be  upheld/^ 
but  one  having  such  notice  would  not  by  such  sale  acquire 
any  title.'* 

It  has  been  said,  however,  that,  where  a  mor^ge  and  note 
contain  a  penalty  of  a  high  rate  of  interest  after  maturity — 
such  in  amount  that  a  court  in  equity  would  give  relief 
against  it  as  unconscionable — ^the  proper  course  is  to 
obtain  an  injunction  restraining  a  sale  under  the  power  until 
the  amount  actually  due  can  be  ascertained ;  because,  if  a 
sale  is  allowed  to  be  had  under  the  power,  the  mortgagee 
may  retain  the  full  amount  of  the  debt  and  penalty,  and  the 
mortgagor  cannot  recover  back  any  part  of  it  by  action  at 
law.  The  contract  is  not  in  itself  illegal,  and  the  only  relief 
against  is  upon  equitable  considerations.^ 

The  power  of  sale  generally  stipulates  that  it  shall  be 
exercised  only  after  giving  notice  by  advertisement  for  a 
certain  time  in  some  newspaper,  or  after  giving  some  other 
prescribed  notice.  In  several  states  the  notice  to  be  given  is 
prescribed  by  statute,  and  in  such  case  the  statute  must  be 
followed,  whatever  may  be  the  provisions  of  the  power  in 
this  respect.  In  either  case  a  sale  made  without  the  proper 
prescribed  notice  is  invalid ;  but  ordinarily  the  courts  will 
not  interfere  to  restrain  a  sale  about  to  be  made  without 
such  notice.  The  purchaser  is  bound  to  know  what  the 
requirements  of  the  deed  or  of  the  statute  are  in  this  respect, 
and  to  see  that  they  have  been  complied  with ;  '*  and  the 

74  Hyiand  V.  Stafford,  lo  Barb.  558;    Biunet  v.  Denntston,  5  Johns,  Ch. 

35.  41. 

75  Jackson  v.  Henry,  10  Johns.  185. 

7^  Jackson  v.  Dominick,  14  Johns.  435. 

77  Bidwell  V.  Whitney,  4  Minn.  76;  Culbertson  v.  Lennore,  4  Ibid.  51; 
Banker  v.  Brent,  4  Ibid.  521. 

7^  Anon.,  Madd.  &  Gel.  10.  A  provision  in  the  power  that  the  purchaser 
shall  not  be  bound  to  enquire  into  the  existence  of  notice  does  not  protect 
him  against  his  actual  knowledge  that  there  was  no  notice.  Parkinson  v. 
Hanbury,  i  D.  &  Sm.  143;  2  De  G.  J.  &  S.  450.  See,  also,  Ford  v.  Heeley, 
3  Jur.  (n.  s.)  1116;  Forster  V.  Hoggart,  15  Q.  B.  155. 
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mortgagor  and  the  others  interested  in  the  equity  may  redeem 
all  the  same  if  the  power  is  illegally  exercised.  Even  under 
the  English  statute,  which  provides  that  the  purchaser  shall 
not  be  affected  by  the  absence  of  such  notice,  and  that  the 
mortgagor  may  have  remedy  by  an  action  for  damages,  or 
tinder  a  power  with  like  provisions,  the  court  of  chancery 
has  no  jurisdiction  to  restrain  a  sale  of  which  no  notice  has 
been  given.^ 

Neither  will  a  sale  under  a  power  be  enjoined  in  order  that 
the  mortgagor  may  be  enabled  to  set  off  a  balance  which 
may  be  found  in  his  favor  upon  unliquidated  claims  in  con- 
troversy between  him  and  the  mortgagee ;  ^  nor  to  enable 
the  mortgagor  to  prosecute  a  bill  to  correct  an  alleged  error 
in  the  amount  of  the  mortgage.^' 

It  is  no  ground  for  suspending  a  sale  that  the  several 
owners  of  the  equity  of  redemption  are  at  variance  as  to  the 
proportions  which  they  shall  contribute  for  the  redemption 
of  the  mortgage,  though  the  court  may,  upon  payment  into 
court  of  a  sum  sufficient  to  indemnify  the  mortgagee  against 
loss,  grant  a  reasonable  postponement.^' 

In  an  early  case  in  New  York  a  sale  was  enjoined  on  an 
application  in  behalf  of  an  infant  heir  of  the  mortgagor,  the 
amount  due  upon  the  mortgage  being  in  dispute.*^  The 
court,  however,  did  not  seem  to  consider  that  the  case 
afforded  any  equitable  ground  for  interference,  further  than 
to  subject  the  sale  to  some  restrictions ;  and  perhaps  make 
these  restrictions  only  because  the  defendant  consented  to 
them.  These  were  that  the  amount  due  should  be  computed 
by  a  master,  who  should  be  associated  with  the  mortgagee  in 
making  the  sale,  and  that  a  further  notice  of  the  sale  should 
be  given,  and  that  only  so  much  of  the  land  should  be  sold 
as  the  master  should  deem  sufficient,  in  case  a  part  could  be 

79  Prichard  v.  Wilson,  lo  Jur.  (n.  s.)  330. 

^  Frieze  v.  Chapin,  2  R.  I.  429 ;  and  see  Robertson  v.  Hogsheads,  5 
Leigh,  667 ;  Koger  v.  Kane,  5  /6id.  606. 
*'  Outtrin  v.  Graves,  i  Barb.  Ch.  40. 
^  BrinckerhofT  v.  Lansing,  4  Johns.  Ch.  65. 
^3  Van  Bergen  v.  Demorest,  4  Johns.  Ch.  37. 
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sold  without  prejudice.  In  another  case  in  that  state  a  sale 
was  enjoined  when  the  mortgagee  claimed  in  his  notice  a 
larger  amount  than  was  actually  due.**  At  the  present  day 
a  court  of  equity  would  not,  it  is  conceived,  interfere  in  like 
cases. 

A  sale  was  enjoined  upon  the  application  of  one  who  pur- 
chased from  the  mortgagor  subject  to  a  mortgage  made  on 
the  same  day  and  not  recorded,  because  the  purchaser  was 
ignorant  of  the  existence  of  a  power  of  sale  contained  in  the 
mortgage,  and  supposed  it  was  in  the  common  form  and 
would  require  three  years*  possession  under  it  to  effect  a 
foreclosure.  He  was  allowed,  however,  only  time  to  raise 
the  money,  and  not  the  three  years  in  which  to  redeem.*^ 
It  is  conceived  that,  in  those  parts  of  the  country  in  which 
power  of  sale  mortgages  are  now  the  usual  and  common 
form,  an  injunction  would  not  now  be  granted  on  like  grounds. 

The  fact  that  the  sale,  if  made,  would,  in  the  apprehension 
of  the  petitioner,  result  in  clouding  his  title  is  not  such  a 
threatened  injury  that  an  injunction  should  be  granted  to 
restrain  it.^  If  the  mortgagee  should  attempt  to  sell  prop* 
erty  not  included  in  the  mortgage/'  or  an  interest  greater 
than  the  mortgage  conveyed  to  him,  the  sale  would  be  of  no 
efTect  as  regards  such  property  or  interest,  and  would  not 
really  cloud  the  title  to  it.®* 

The  insolvency  of  the  trustee  in  a  deed  of  trust  is  no 
ground  for  restraining  a  sale  of  the  property  upon  the  appli- 
cation of  the  grantor,  unless  it  is  shown  that  there  is  danger 
that  the  trustee  will  misapply  the  moneys  arising  from  the 
sale.«9 

The  fact  that,  at  the  time  of  the  proposed  sale  under  a 

^  Cole  V.  Savage,  Clarke  Ch.  361. 

«5  Platte  V.  McClure,  3  Woodb.  &  M.  151. 

^  Armstrong  v.  Sanford,  7  Minn.  49,  ^er  Atwater,  J. 

^7  Montgomery  v.  McEwen,  9  Minn.  103.  But  see  Hubbard  ▼.  Jasinski^ 
46  IlL  160. 

**  Armstrong  v.  Sanford,  supra. 

•9  Tooke  V.  Newman,  75  111.  215, /^r  Walker,  C.  J.  "Insolvency,  or  the 
want  of  large  capital,  by  no  means  implies  a  want  of  integrity  or  business 
capacity.     He  may  have  these  in  the  highest  degree,  and  yet  be  poor." 
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mortgage  or  trust  deed,  money  is  scarce,  and  that  the  terms 
of  sale  require  a  large  cash  payment,  is  no  ground  for  an 
injunction ; 9°  nor  is  the  fact  that  there  is  a  general  depression 
in  business,  and  the  weather  inclement  at  the  season  of  the 
year  at  the  proposed  sale.^* 

Instead  of  enjoining  a  sale,  where  there  is  apprehension  of 
an  oppressive  or  improper  exercise  of  it,  a  referee  or  master 
may  be  associated  with  the  mortgagee  for  the  purpose  of 
ensuring  a  fair  sale,  or  a  sale  of  only  enough  of  the  premises 
to  satisfy  the  mortgage  debt.'" 

Besides  these  remedies  by  restraining  or  setting  aside  a 
sale  improperly  made,  in  case  a  mortgagor  is  obliged  to  pay 
a  sum  not  properly  chargeable  to  him  in  order  to  prevent 
the  sale  of  his  property  under  the  power,  he  may  recover 
back  the  money  so  paid,  in  a  suit  at  law ;  as,  for  instance, 
where  a  mortgagee  would  not  stop  a  sale  unless  the  mort- 
gagor would  pay  an  extortionate  sum  for  expenses  then 
incurred  in  the  proceedings  to  sell,  and  the  mortgagor  paid 
the  amount  under  protest.^ 

When  wrongfully  enjoined,  the   mortgagee  is   not   only 

entitled  to  the  usual  taxable  costs  and  counsel  fees,  but  also, 

where  the  sale  does  not  yield  enough  to  satisfy  the  debt,  to 

interest  on  it  while  the  collection  of  it  was  suspended,  and 

to  the  value  of  the  emblements  removed  by  the  owner  in  the 

meantime.94 

Leonard  A.  Jones. 
Boston. 


90  Mulier  V.  Bayley,  21  Gratt  521. 

9«  Caperton  v.  Landeraft,  3  W.  Va.  540. 

9«  See  Van  Bergen  v.  Demorest,  4  Johns.  Ch.  37. 

93  Close  V.  Phipps,  7  M.  &  G.  586,  per  Tindal,  C.  J.  "  The  money  was 
obtained  by  what  the  law  would  call  duress ;  as  the  plaintiff  was  obliged 
either  to  pay  it  or  to  suffer  her  estate  to  be  sold,  and  incur  the  expense 
and  risk  of  a  bill  in  equity.'*     And  see  Vechte  v.  Brownell,  8  Paige,  212. 

94  Aldrich  V.  Reynolds,  i  Barb.  Ch.  613. 
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///.     MASTER'S  LIABILITY  TO  SERVANT.^ 

The  law  of  master  and  servant  has  been  recently  the  sub- 
ject of  careful  and  protracted  examination  by  a  committee 
of  the  English  House  of  Commons.  A  master,  such  is  the 
way  in  which  the  law  is  stated,  is  not  liable  to  his  servants  for 
such  injuries  received  by  the  latter  as  are  incidental  to  the 
service ;  and  the  reason  ordinarily  advanced  for  this  conclu- 
sion is  that,  as  servants  contract  with  their  master  to  take 
the  risks  of  their  service,  they  cannot  recover  from  their 
master  damages  which  they  have  virtually  agreed  to  release. 
It  is  not  surprising  that  the  public  mind  of  England,  whose 
population  is  largely  made  up  of  operatives  in  mills  and 
other  enterprises  in  which  defective  machinery  is  productive 
of  terrible  risks,  should  have  been  agitated  by  the  reason 
for  the  proposition,  if  not  by  the  proposition  itself.  Of  the 
myriads  affected  by  this  proposition  (exempting  masters,  as 
it  on  its  face  does,  from  a  large  portion  of  their  liabili- 
ties), probably  not  more  than  one  out  of  a  thousand  has 
any  idea  of  entering  into  any  contract  of  the  character 
imputed.  Over  the  "  fellow-servant  "  who  inflicts  the  injury- 
the  injured  servant  has  in  very  few  cases  such  a  power  of 
supervision  as  should  bring  with  it  responsibility.  Hence  it 
was  that  political  economists  and  politicians,  as  well  as  law- 
yers, heard  with  much  satisfaction  that  a  committee  was 
appointed  by  the  House  of  Commons,  on  Mr.  Lowe's  motion, 
Mr.  Lowe  himself  being  chairman,  to  report  whether  the  con- 
dition of  the  law  in  this  relation  required  any  legislation. 

The  result  is  not  very  satisfactory.  From  Mr.  Lowe, 
indeed,  we  have  a  very  able  paper,  deploring  the  law  as  it 
now  stands.    "  The  law,**  so  he  says,  "  is  that  the  plate-layer 

'  The  writer  reserves  the  right  of  republishing  extracts  from  the  within. 
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on  a  railway  is  the  fellow-servant  of  the  station-master ;  that 
the  servants  of  a  contractor  are  the  fellow-servants  of  the 
workmen  of  the  person  for  whom  the  contractor  is  at  work ; 
in  fact,  that  every  person  employed  by  a  master  is  the  fellow- 
servant  of  every  other  person."  That  this  relationship  of 
fellow-service  existed,  and  that  the  parties  entering  into  it, 
whatever  it  may  have  been,  agreed  that  they  should  not  sue 
the  master  for  their  common  negligence,  is  a  pure  fiction, 
as  Mr.  Lowe  argues,  of  the  judges.  "The  contract,"  he 
says,  *'  which  the  judges  have  assumed  to  be  entered  into  by 
every  operative,  involving,  as  it  does,  the  cession  of  most 
important  rights  without  any  consideration,  is  utterly  unknown 
to  the  person  to  be  bound  by  it,  and  was,  to  its  fullest  extent, 
unknown  to  the  judges  themselves."  The  conclusion  Mr. 
Lowe  styles  "an  extraordinary  stretch  of  judicial  legislation," 
which  is  to  be  regarded  "with  the  utmost  jealousy  and 
dissatisfaction,"  altering  the  common  law,  "  not  in  any 
abstruse  or  remote  point,  but  in  a  matter  which  most  nearly 
concerns  the  interests  of  hundreds  of  thousands  of  her 
majesty's  subjects."  From  these  strong  expressions,  how- 
ever, a  majority  of  the  committee  dissent,  citing  with  appar- 
ent approval  Chief  Baron  Pollock's  statement  that  the  rule 
in  Priestly  v.  Fowler  introduced  no  new  law,  and  maintaining 
that,  when  the  offending  servant  is  really  a  fellow-servant  of 
the  person  injured,  then  the  master  should  not  be  held  lia- 
ble. The  following  important  qualification  of  the  law,  how- 
ever, was  recommended  by  the  committee  as  a  body : 

"i2.  Your  committee  are  of  opinion  that  in  cases  such 
as  these — ^that  is,  where  the  actual  employers  cannot  person- 
ally discharge  the  duties  of  masters,  or  where  they  deliber- 
ately abdicate  their  functions  and  delegate  them  to  agents — 
the  acts  or  defaults  of  the  agents,  who  thus  discharge  the 
duties  and  fulfil  the  functions  of  masters,  should  be  con- 
sidered as  the  personal  acts  or  defaults  of  the  principals  and 
employers,  and  should  impose  the  same  liability  on  such 
principals  and  employers  as  they  would  have  been  subject 
to  had  they  been  acting  personally  in  the  conduct  of  their 
business,  notwithstanding  that  such  agents  are  technically  in 
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the  employment  of  the  principals.  The  fact  of  such  a  dele- 
gation of  authority  would  have  to  be  established  in  each 
case,  but  this  would  not  be  a  matter  of  difficulty.  * 

"  1 3.  Your  committee  are  further  of  opinion  that  the 
doctrine  of  common  employment  has  been  carried  too  far, 
when  workmen  employed  by  a  contractor,  and  workmen 
employed  by  a  person  or  company  who  has  employed  such 
contractor,  are  considered  as  being  in  the  same  common 
employment.  Such  cases  do  not  come  within  the  limits  of 
the  policy  on  which  the  law  has  been  justified  in  paragraph 
9  of  this  report." 

As  it  is  likely  that  the  report  of  which  we  have  given  an 
abstract  will  lead  to  further  legislative  action  in  this  countr)" 
as  well  as  in  England,  the  following  observations  may  not  be 
now  out  of  place. 

The  case  of  an  operative,  or  other  servant,  who  is  injured 
when  in  his  master's  employ,  and  who  sues  his  master  for 
redress,  may  assume  one  of  the  following  aspects : 

1.  The  injury  may  be  attributable  to  casus^  or  one  of  those 
extraordinary  natural  incidents  for  which  human  agency  is 
not  responsible ; 

2.  Or,  it  may  be  attributable  exclusively  to  the  interposi- 
tion of  a  responsible  third  person ; 

3.  Or,  it  may  be  attributable  to  the  operative's  own 
negligence ; 

4.  Or,  it  may  be  attributable  to  the  master's  direct  per- 
sonal negligence ; 

5.  Or,  it  may  be  attributable  to  his  negligence  in  the  use 
of  defective  machinery ; 

6.  Or,  it  may  be  attributable  to  the  negligence  of  fellow- 
servants  of  the  sufferer. 

The  first  three  hypotheses  we  may  throw  out  of  con- 
sideration, as  they  preclude,  in  any  view,  recovery  against  the 
master.  The  fourth  would  sustain  a  recovery  irrespective  of 
all  distinctions  based  on  employment.  The  fifth  and  sixth 
may  be  considered  together,  for  the  reason  that  a  servant, 
so  far  as  concerns  his  relations  to  third  parties,  is  consid- 
ered as  part  of  a  machine  worked  by  the  master.     He  may, 
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SO  far  as  concerns  his  master,  be  a  very  wayward  or  perverse 
instrument.  He  may  do  injuries  to  third  persons  in  direct 
contradiction  of  his  master's  orders.  But,  so  far  as  he  does 
these  negligent  injuries  within  the  orbit  of  his  employnient, 
his  master  is  as  much  liable  for  them  as  for  injuries  pro- 
duced by  defects  in  crank  or  wheel  attributable  to  the 
master's  personal  negligence. 

Three  reasons  are  offered  for  the  limitation  which  relieves 
the  master  from  liability  where  one  servant  sues  for  the  inju- 
ries received  through  the  negligence  Of  a  fellow-servant  in 
the  common  employment. 

First,  it  is  said  that  a  servant,  entering  into  a  common 
employment  with  fellow-servants,  contracts  to  bear  injuries 
sustained  through  their  negligence  without  having  recourse 
to  the  employer.  But,  even  if  we  concede  that  every  employe 
is  a  person  capable  of  binding  himself  by  contract,  what  is 
the  form  that  tlie  supposed  contract  assumes  ?  Do  I,  as  a 
servant,  contract  to  bear  negligences  "gross"  as  well  as 
**  slight?  "  Even  as  to  this  important  distinction  the  authori- 
ties asserting  a  contract  do  not  agree ;  some  declaring  that 
such  contracts  do  not  avail  in  cases  of  "  gross  "  negligence, 
whatever  that  may  be.  Are  negligences  from  whose  conse- 
quences the  master  is  sheltered  simply  the  negligences  of 
servants  in  the  same  workshop  as  myself,  and  are  we  to  con- 
sider as  "  fellow-servants,"  in  the  sense  before  us,  the  10,000 
co-employes  of  one  of  our  colossal  corporations,  one  of 
whose  servants  I  may  happen  to  be?  Here  again  the 
authorities  give  no  decisive  instruction.  A  contract  is  an 
agreement  to  do  a  particular  thing.  But  here  there  is  no 
particular  thing  contracted  to  be  done.  We  may  therefore 
adopt,  in  this  connection,  the  following  striking  statements 
in  Mr.  Lowe's  report : 

"  Lord  Justice  Bramwell  remarks  '  that  the  expression 
which  has  been  used,  that  a  servant  contracts  that  he  will 
make  no  claim  against  the  master  for  injury  done  by  the 
negligence  of  a  fellow-servant,  is  an  unfortunate  one.  The 
obvious  difficulty  in  that  mode  of  expressing  it  is  that 
neither  master  nor  servant  ever  think  of  such  a  matter  whea 
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they  enter  into  the  relation  of  master  and  servant.'  Justia 
Brett  says  (question  19 19) :  '  I  say  now  that  the  law  is  tha 
you  cannot  properly  import  any  condition  or  stipulation  inu 
a  contract,  except  one  which  in  the  minds  of  all  reasonabl< 
men  must  have  been  in  the  contemplation  and  intention  0 
both  parties  to  the  contract  at  the  time  it  was  made/  " 

A  second  essential  constituent  of  such  a  contract  is  tha 
it  should  have  been  entered  into  with  the  master,  who,  whei 
sued,  undertakes  to  avail  himself  of  its  exemptions.  It  i 
easy  to  conceive  of  a  contract  of  this  class.  If  I  go  to  ? 
and  A  employs  me  as  an  operative,  there  being  half  a  dozci 
workmen  under  his  control  in  the  shop  where  I  take  service 
then  there  might  be  some  show  for  saying  that  I  make  ; 
contract  with  A  that  I  will  bear  the  risks  of  the  negligent 
of  B,  C,  and  D,  who  form  the  fellow-workmen  whom  I  a 
the  time  inspect.  But  there  are  certain  lines  of  cases  l< 
which  this  exemption  is  applied  in  which  the  employei 
exempted  is  not  the  person  with  whom  the  operative  cooi 
tracts.  The  person  whom  I  sue  may  not  be  the  person  wid 
whom  I  took  service ;  and  this  is  the  case  with  a  conspicu 
ous  English  authority,  Wigget  v.  Fox,  1 1  Ex.  832 ;  as  Xi 
which  Pollock,  B.,  in  1877  (Swainson  v.  Northeastern  Railj 
way  Company,  37  L.  T.  [n.  s.]  104),  remarked,  "ther^ 
was  clearly  no  contract  between  the  man  who  was  kiilci 
and  the  contractors.  Fox  and  Henderson."  To  a  contract 
privity  is  essential ;  but  A,  an  employer,  is  not  privy  to  acor| 
tract  of  service  made  between  B  and  C,  and,  if  A  is  liable  U 
C,  it  is  not  on  such  a  contract.  Another  case  of  the  sanH 
class  is  suggested  by  Pollock,  B.,  in  Swainson  v.  Northcasti 
ern  Railway  Company.  "Take  the  case,"  he  says,  "of  tud 
persons,  A  and  B,  agreeing  to  work  a  mine  together,  each  d 
them  agreeing  to  contribute  and  pay  the  wages  of  five  mca 
The  ten  men  go  down  to  work,  and,  in  the  course  of  iheJ 
common  occupation,  one  of  A*s  five  men  is  injured  by  tW 
negligence  of  one  of  B's  men.  Could  he  recover  agaii 
B?"  And  this  the  learned  judge  virtually  denies;  de 
ing  at  the  same  time  that  A  and  B  are  not  in  common 
masters  of  both  sets  of  men."     Here  we    have    anoti 
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instance  of  an  operative  precluded  from  recovering  from  an 
employer  with  whom  he  has  made  no  contract  of  service." 

In  Woodley  v.  Railway  Company,  36  L.  T.  (n.  s.)  419,  which 
was  determined  by  the  English  high  court  of  appeal  in  Feb- 
ruary, 1877,  the  plaintiff  was  employed  by  a  contractor  en- 
gaged by  the  defendants  in  excavating  a  tunnel.  Trains,  run 
by  the  servants  of  the  defendants,  were  constantly  passing  the 
spot,  which  was  on  a  curve  where  there  was  no  light.  The 
plaintiff  was  injured  by  a  train  which  approached  rapidly 
without  any  notice  of  its  approach,  although  guards  had 
previously  been  stationed  on  the  road  for  the  purpose  of 
giving  notice.  The  jury  found  that  the  omission  of  this  pre- 
caution was  negligence  on  part  of  the  defendants.  The  judge 
trying  the  case  was  not  dissatisfied  with  the  verdict,  and 
judgment  was  entered  upon  it  by  the  exchequer  division. 
This  judgment  was  reversed  in  the  high  court  of  appeal, 
though  under  circumstances  which  divest  the  judgment  of 
authoritative  weight.  By  Cockburn,  C.  J.,  it  was  conceded 
that  negligence,  under  the  verdict,  was  imputable  to  the 
defendants,  but  that  the  plaintiff,  by  continuing  in  the 
employment  to  which  he  knew  this  specific  risk  was  attach- 
able, could  not  recover.  His  opinion,  however,  starts  with 
the  remarkable  assumption  that  the  plaintiff  was  the  servant 
of  the  defendants,  though  there  is  a  cautious  avoidance  of 
any  intimation  that  this  was  a  contract  of  service  in  which 
the  plaintiff  undertook  to  bear  risks  in  question :  "//^,"  so  reads 
the  judgment  of  Cockburn,  C.  J.,  ^^  the  plaintiff ,  in  doing  the 
work  on  the  railway^  is  to  be  looked  upon  as  the  servant  of  the 
company f  the  decision  of  the  exchequer  division  in  his  favor 
cannot,  as  it  seems  to  me,  be  upheld.  It  could  not  be  said 
that  any  deception  was  practised  on  the  plaintiff  as  to  the 
degree  of  danger  to  which  he  would  be  exposed.  He  must 
be  taken  to  have  been  aware  of  the  nature  and  character  of 
the  work,  and  its  attendant  risk,  when  he  entered  into  the 
employ  of  the  contractor  for  the  job  in  question ;  or,  at  all 
events,  he  must  have  become  fully  aware  of  it  as  soon  as  he 
began  to  work.  If  he  had  been  misled  in  supposing  that 
precautionary  measures,  such  as  the  dangerous  nature  of  the 
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service  rendered  reasonably  necessary,  would  be  taken,  he 
had  a  right  to  throw  up  his  engagement,  and  to  decline  to 
go  on  with  the  work ;  and  such  would  have  been  his  proper 
course.  But,  with  a  full  knowledge  of  the  danger,  he  con- 
tinued in  the  employment,  and  had  been  working  in  the  tun- 
nel for  a  fortnight  when  the  accident  happened.  A  man  who 
enters  upon  a  necessarily  dangerous  employment  with  his 
eyes  open,  takes  it  with  its  accompanying  risks.  On  the 
other  hand,  if  the  danger  is  concealed  from  him,  and  an 
accident  happens  before  he  becomes  aware  of  it ;  or,  if  he  is 
led  to  expect,  or  may  reasonably  expect,  that  proper  precau- 
tions will  be  adopted  by  the  employer  to  prevent  or  lessen 
the  danger,  and,  from  the  want  of  such  precautions,  an 
accident  happens  to  him  before  he  has  become  aware  of 
their  absence,  he  may  hold  the  employer  liable.  If  he 
becomes  aware  of  the  danger  which  has  been  concealed 
from  him,  and  which  he  had  not  the  means  of  becoming 
acquainted  with  before  he  entered  on  the  employment,  or  of 
the  necessary  means  to  prevent  mischief,  his  proper  course 
is  to  quit  the  employment. .  If  he  continues  in  it,  he  is  in 
the  same  position  as  though  he  had  accepted  it  with  a  full 
knowledge  of  its  danger  in  the  first  instance.  He  must  be 
taken  to  waive  his  right  to  call  upon  the  employer  to  do 
what  is  necessary  for  his  protection,  or,  in  the  alternative,  to 
quit  the  service.  If  he  continues  to  take  the  benefit  of  the 
employment,  he  must  take  it  subject  to  its  disadvantages. 
He  cannot  put  on  the  employer  terms  to  which  he  has  now 
full  notice  that  the  employer  never  intended  to  bind  himself 
It  is  competent  to  an  employer,  at  least  so  far  as  civil  conse- 
quences are  concerned,  to  invite  persons  to  work  for  him 
under  circumstances  of  danger  caused  or  aggravated  by 
want  of  due  precautions  on  the  part  of  the  employer.  If  a 
man  chooses  to  accept  the  employment,  or  to  continue  in  it, 
with  a  knowledge  of  the  danger,  he  must  abide  the  conse- 
quences, so  far  as  any  claim  to  compensation  against  the 
employer  is  concerned.  Morally  speaking,  those  who 
employ  men  on  dangerous  work,  without  doing  all  in  their 
power  to  obviate  the  danger,  are  highly  reprehensible,  as  I 
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certainly  think  the  company  were  in  the  present  instance. 
The  workman,  who  depends  on  his  employment  for  the  bread 
of  himself  and  his  family,  is  thus  tempted  to  incur  risks  to 
which,  as  a  matter  of  humanity,  he  ought  not  to  be  exposed. 
But,  looking  at  the  matter  in  a  legal  point  of  view,  if  a  man, 
for  the  sake  of  the  employment,  takes  it,  or  continues  in  it, 
with  a  knowledge  of  its  risks,  he  must  trust  to  himself  to  keep 
■clear  of  injury.     But  it  may  be  said  the  plaintiff  was  not  in 
the  service  of  the  defendants  at  all ;  he  was  on  their  prem- 
ises, not  only  in  lawful  business,  but,  it  may  be  said,  by  their 
invitation,  as  he  was  v/orking  under  a  contractor  employed 
by  them  to  do  the  work  in  question;  he  sustained  the  injury 
complained  of  through  what  the  jury  have  found  to  have  been 
negligence  on  the  part  of  the  company ;  he  is,  therefore,  enti- 
tled to  damages.     But  this  reasoning  appears  to  me  to  be 
fallacious.     That  which  would  be  negligence  in  a  company, 
with  reference  to  the  state  of  their  premises  or  the  manner 
of  conducting  their  business,  so  as  to  give  a  right  to  com- 
pensation for  an  injury  resulting  therefrom  to  a  stranger 
lawfully  resorting  to  their  premises  in  ignorance  of  the  exist- 
ence of  the  danger,  will  give  no  such  right  to  one  who,  being 
aware  of  the  danger,  voluntarily  encounters  it,  and  fails  to 
take  the  extra  care  necessary  for  avoiding  it.     The  same 
observation  arises  as  before.     With  full  knowledge  of  the 
manner  in  which  the  traffic  was  carried  on,  and  of  the  dan- 
ger attendant  on  it,  the  plaintiff  thought  proper  to  remain  in 
the  employment.     No  doubt  he  thought  that,  by  the  exer- 
cise  of   extra  vigilance   and   care  on  his  part,  the  danger 
might  be  avoided ;  by  a  want  of  particular  care  in  deposit- 
ing one  of  his  tools  he  exposed  himself  to  the  danger,  and, 
unfortunately,  suffered  from  jfr  He  cannot,  I  think,  make  the 
company  liable  for  injury  arising  from  danger  to  which  he 
voluntarily  exposed  himself.     The  contractor,  the  immediate 
employer  of  the  plaintiff,  undertook  to  execute  work  which 
he  knew  would  be  attended  with  danger  in  the  service  under 
which  it  was  to  be  executed.     The  plaintiff,  as  his  servant, 
did  the  same.     They  are  in  a  very  different  position  from 
that  in  which  they  would  have  stood  had  they  been  at  work 
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on  the  defendants'  premises  in  ignorance  of  the  danger.  The 
conclusion,  therefore,  at  which  I  have  arrived — I  must  say, 
with  much  regret,  as  I  think  the  conduct  of  the  defendants 
open  to  great  reprehension — is  that  the  judgment  of  the 
exchequer  division  is  wrong  and  must  be  reversed." 

Mellor,  J.,  voted  for  reversal,  giving,  first,  the  reason  that, 
notwithstanding  the  verdict  of  the  jury,  there  was  no  evi- 
dence fixing  negligence  on  the  defendants ;  but  sliding  from 
this  to  the  same  assumption  as  was  made  by  Cockburn,  C.  J.^ 
that  the  plaintiff  was  the  defendants*  servant ;  and  that  in  the 
particular  case,  if  the  plaintiff  saw  any  peculiar  danger  in  his 
position,  "  he  ought  either  to  have  stipulated  with  his  master,. 
or  the  company'*  (but,  if  the  company  was  not  his  master,  how- 
could  he  be  supposed  to  have  a  contract  with  the  company  ?)^ 
''to  provide  some  additional  means  or  precautions  against 
such  possible  danger."  *  *  *  With  Mellor,  J.,  Grove,. 
J.,  agreed.  On  the  other  hand,  Mellish,  L.  J.,  and  Baggalay,. 
J.,  dissented,  on  the  ground  (i)  that  the  plaintiff  had  made 
no  contract  of  service  with  the  defendant ;  and  (2)  that,  the 
plaintiff  being  on  the  defendants*  premises  with  the  latter's 
invitation,  "  there  was  a  duty  imposed  by  law  on  the  com- 
pany either  to  avert  the  danger,  or  to  give  the  plaintiff 
reasonable  notice  of  it  so  that  he  might  protect  himself.** 
The  idea  of  a  contract  in  such  a  case  as  the  present  was 
emphatically  repelled.  "The  servant  of  the  contractor," 
said  Mellish,  L.  J.,  "  enters  into  no  such  contract  with  the 
railway  company  at  all,  and  his  contract  with  his  own 
master  is  res  inter  alias  acta,  and,  in  my  opinion,  is  altogether 
immaterial."  "The  plaintiff,"  added  Baggalay,  J.  A.,  "can- 
not be  regarded  as  the  servant  of  the  company;  he  was  the 
servant  of  the  contractor.*'  We  have,  therefore,  on  survey- 
ing the  entire  history  of  this  remarkable  case,  the  exchequer 
division  denying  the  relationship  of  master  and  servant  be- 
tween the  plaintiff  and  the  defendants,  and,  in  the  court  of 
appeals,  this  denial  maintained  by  Mellish,  L.  J.,  and  Bagga- 
lay, J.  A.  On  the  other  hand,  while  Mellor,  J.,  and  Grove,  I , 
assert  the  relationship  (if  Grove,  J.,  is  to  be  viewed  as  assent- 
ing to  this  part  of  the  opinion  of  Mellor,  J.),  it  is  propounded 
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only  hypothetically  by  Cockburn,  C.  J.  And  the  whole 
argument  of  Cockburn,  C.  J.,  as  given  above,  goes  to  show 
that  he  rests  his  conclusion,  not  upon  any  supposed  contract 
between  the  plaintiff  and  the  defendants,  but  upon  the  posi- 
tion that  he  who  intelligently  and  voluntarily  undertakes  a 
risk  cannot  recover  from  others  damages  he  sustains  from 
the  risk  he  undertakes.  In  fact,  under  the  state  of  facts  just 
-developed,  it  is  absurd  to  speak  of  the  relationship  of  master 
and  of  servant  existing  between  the  plaintiff  and  the  defend- 
ants. The  defendants  would  not  have  been  liable  to  third 
parties  for  the  plaintiff's  negligence,  for  it  would  have  been 
promptly  ruled  that  in  such  case  the  offending  party  was  the 
servant  of  an  independent  contractor,  and  that  an  employer  is 
not  liable  for  the  negligences  of  a  contractor's  servants.  And, 
if  a  suit  had  been  brought  by  the  plaintiff  against  the  defend- 
ants for  wages,  a  nonsuit  would  have  been  summarily  entered, 
as  no  contract  between  the  plaintiff  and  the  defendants  could 
have  been  proved.  The  plaintiff,  therefore,  in  Woodley  v. 
Railway  Company,  ought  not  to  have  been  precluded  from 
recovering  from  the  defendants  on  the  ground  that  he  was 
the  defendants'  servant.  If  the  judgment  of  the  court  of 
appeals  was  right,  it  was  right,  not  because  the  plaintiff  was 
the  defendants'  servant,  or  because  he  made  any  contract  of 
any  kind  with  the  defendants,  but  because,  on  the  grounds 
to  be  hereafter  stated,  he  was  not  entitled  to  recover  dam- 
ages for  injuries  to  which  he  intelligently  and  voluntarily 
■exposed  himself. 

Swainson  v.  Northeastern  Railway  Company,  which  has 
just  been  incidentally  noticed,  and  which  was  decided  a  few 
months  after  Woodley  v.  Railway  Company,  is  a  case  of  so 
much  interest  that  it  deserves  the  minute  examination  given 
to  it  by  an  English  contemporary.  (London  Law  Times,  June 
23,1 877.)  "  The  Great  Northern  Railway  Company,"  so  is  the 
case  condensed  in  the  Law  Times, "  and  the  Northeastern  Rail- 
way Company  have  both  a  station  at  Wellington  street,  Leeds, 
and  the  two  stations  abut  upon  each  other.  There  are  two 
lines  of  rails  belonging  to  each  company,  and  ingress  and 
egress  from  the  stations  is  regulated  by  signals  and  points. 
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which  are  worked  by  signal-men,  whose  duty  it  is  to  regulate 
the  traffic  of  both  stations  in  common.  The  plaintiflf's  hus- 
band was  one  of  these  signal-men,  and  he  had  held  his  appoint- 
ment four  years.  He  was  engaged  and  paid  by  the  Great 
Northern  Company,  and  he  wore  their  uniform,  and  he  was 
not  told  at  the  time  of  his  being  engaged  that  he  was  to  be 
a  joint  servant.  He  was,  however,  as  between  the  two  com- 
panies, one  of  what  was  called  the  'joint  station  staff,*  all 
of  whom  were  engaged  and  paid  by  the  Great  Northern 
Company,  the  cost  of  the  salaries  of  the  staff  being  treated 
by  the  companies  as  a  joint  charge,  and  being  borne  equally 
between  them ;  and  when  he  received  his  wages  at  the  end 
of  each  week  he  signed  a  pay-sheet  which  was  headed 
'Great  Northern  Railway,  Traffic  Department,  Pay-bill^ 
Joint  Station  Staff.'  It  was,  moreover,  his  duty  to  attend 
to  the  Northeastern  as  well  as  to  the  Great  Northern  trains,, 
as  to  points  and  signals,  whenever  any  engines  or  trucks  had 
to  be  transferred  from  the  rails  of  one  company  to  those  of 
the  other ;  and  he  was  engaged  in  the  discharge  of  that  duty 
when  he  was  killed  by  the  negligence  of  an  engine-driver  in 
the  service  of  the  defendants,  under  the  following  circum- 
stances: On  the  7th  of  May,  1875,  Swainson  was  standing 
on  the  six-foot  space  between  the  Great  Northern  and  the 
Northeastern  departure  lines,  when  a  Northeastern  engine 
came  towards  the  station  on  the  Great  Northern  arrival  rails^ 
with  some  Great  Northern  coal  trucks.  Swainson  signaled 
to  the  driver  to  go  on  to  the  Northeastern  departure  line,, 
and  he  did  so,  proceeding  along  the  line  until  he  had  passed 
some  points ;  but  he  then  reversed  his  engine  and  backed 
out  again,  having  a  van  before  the  engine  which  obscured 
his  view  of  the  line,  and,  according  to  evidence  given  on  the 
plaintiff's  behalf,  without  sounding  his  whistle,  although  it 
was  unsafe,  as  also  stated  in  that  evidence,  to  back  out  with 
a  van  before  the  engine.  Swainson,  when  the  engine  and 
van  were  thus  backed  out,  was  looking  in  the  other  direction,, 
watching  a  train  which  was  coming  from  the  south,  and,, 
failing  to  observe  them,  he  was  knocked  down  by  a  step  of 
the  van  and  killed." 
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Upon  these  facts  the  Law  Times  justly  remarks:  "But 
were  there,  in  reality — ^we  may  be  pardoned  for  asking — 
such  circumstances  in  this  case  as  to  make  the  deceased  man 
a  servant  of  the  Northeastern  as  well  as  of  the  Great 
Northern  Railway  Company  ?  He  was  engaged  and  paid  by 
the  Great  Northern  Company,  and  he  wore  that  company's 
uniform.  In  those  respects,  therefore,  he  had  not  anything 
to  do  with  the  Northeastern  Company.  Nor  was  he  even 
informed,  at  the  time  of  his  being  engaged,  that  he  was  to  be 
a  joint  servant  of  the  two  companies.  These  facts  were  not 
disputed,  be  it  remembered,  on  the  defendants'  behalf;  and, 
this  being  so,  what  is  the  answer  which  thus  far  immediately 
presents  itself  to  the  mind  if  the  question  '  to  whom  did  he 
undertake'  be  applied  to  the  case?  And  it  is  a  question 
which — as  the  learned  judges  themselves  pointed  out  in  their 
judgment — inevitably  arises  when  it  is  averred  that  a  particular 
person  was  a  servant,  and  that  he  had  undertaken  the  risk 
of  the  negligent  acts  of  his  fellow-servants.-  Surely  that 
answer  is  not  that  he  had  'undertaken'  to  the  North- 
eastern Company !  And  if  that  be  so,  then  where  else  in 
the  circumstances  of  the  case  is  the  *  undertaking '  or  tlie 
contract  of  service  with  that  company  to  be  found  ?  It  can 
hardly  be  said  that  it  is  to  be  found  in  the  fact  that,  as  to 
points  and  signals,  it  was  his  duty  to  attend  to  the  traffic  of 
the  Northeastern  as  well  as  to  the  traffic  of  the  Great 
Northern  Company,  for  that  duty  arose  from  arrangement 
made  solely  by  the  latter  company,  who  were  his  actual 
employers  with  the  former  company,  and  which  would  seem 
to  have  been,  at  the  most,  a  letting  out  of  his  services  on  hire 
for  their  own  advantage.  As  little  would  it  seem  to  arise 
from  the  signing  of  the  pay-sheet  headed  with  the  words 
already  mentioned,  for  the  name  of  the  Great  Northern 
Company  alone  appeared  there,  and  it  was  the  station,  and 
not  the  staff  of  servants  employed  at  it,  which  was  spoken  of 
on  that  bill  as  joint." 

The  judges  hearing  the  case,  Barons  Pollock  and  Hud- 
dleston,  held  that,  while  the  evidence  did  not  support  the 
hypothesis   of  a  contract  between   the  deceased  and   the 
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Northeastern  Railway  Company,  there  was  "a  common 
employment  in  a  common  service/*  in  which  the  deceased 
was  engaged  with  the  person  by  whose  negligence  he  was 
injured.* 

*  The  following  extract  from  the  judgment  of  Pollock,  B.,  dcserrcs  study: 
<*  Up  to  a  certain  point  this  is  clear  that,  wherever  the  person  injured,  and  It 
by  whose  negligent  act  the  injury  is  occasioned,  are  engaged  in  a  commoo 
employment  in  the  service  of  the  same  master,  no  action  will  lie  against  the 
master  if  he  be  innocent  of  any  personal  negligence.  The  negligence  of  i 
fellow -servant  is  taken  to  be  one  of  the  risks  which  a  servant,  as  between 
himself  and  his  master,  undertakes  when  he  enters  into  the  service.  This  is 
thoroughly  established  by  the  cases  of  Priestley  v.  Fowler,  3  M.  &W..  17  U 
J.  (n.  s.)42,  Ex.  ;  Hutchinson  v.  The  York,  Newcastle  &  Berwick  Ry.  Co..  5 
Ex.  343,  19  L.  J.  296,  Ex.,  and  other  cases.  In  Wiggett  v.  Fox,  11  Ex.  532* 
25  L.  J.  185,  Ex.,  the  rule  was  held  to  apply  where  Wiggett,  the  persoo 
injured,  was  the  servant  of  Moss,  a  piece-worker  or  sub-contractor,  and  he 
by  whose  negligence  the  injury  was  occasioned  was  in  the  immediate  ei&pk>r 
of  the  defendants ;  but  in  that  case  it  is  to  be  observed  that,  although  Wig^et! 
was  engaged  by  the  piece-worker,  it  was  a  part  of  the  arrangement  betwcin 
the  latter  and  the  defendant  that  the  workmen  should  be  paid  theirweti.lv 
wages  by  the  defendant ;  so  that,  as  was  said  by  Martin,  B.,  in  the  course  if 
the  argument,  Moss  was  not  a  sub-contractor  in  the  sense  that  an  actico 
would  lie  against  him  by  a  stranger.  In  Wilson  v.  Merry,  in  the  Hoase  .m' 
Lords,  19  L.  T.  Rep.  (n.  s.)  30,  L.  Rep.  i  Scotch  App.  326,  it  was  held  thai 
the  master  was  protected,  although  the  fellow-servant  whose  negiigrcce 
caused  the  injury  was  a  manager.  So  in  Morgan  v.  The  Vale  of  Neath  Rail- 
way Company,  18  L.  T.  Rep.  (n.  s.)  564,  5  B.  &  S.  570,  736,  L.  Rep.  1 
Q.  B.  149;  and  Lavell  v.  Howell,  34  L.  T.  Rep.  (n.  s.)  183,  45  L.  J.  3S:.  U 
P.,  L.  Rep.  I  C.  P.  D.  161,  where  the  work  in  which  the  two  servants  «cre 
engaged  was  wholly  dissimilar.  In  all  these  cases  there  was,  not  only  a  cor.- 
mon  employment  (that  is,  an  employment  with  a  common  object),  bqi  ai^ 
common  service  (that  is,  service  under  one  master).  Dicta  are,  no  dotibt. 
however,  to  be  found  in  some  of  the  cases  which  tend  to  suggest  thit  th: 
principle  ought  to  be  applied  to  cases  in  which  the  element  of  common  ser- 
vice may  be  wanting.  There  is  great  difficulty  in  so  holding,  because,  vhcc 
it  is  said  that  the  servant  undertakes  the  risk  of  the  negligent  acts  of  his  fei* 
low-servant,  the  question  arises,  *  Undertakes  to  whom  ?'  and  the  propo>it  >a 
must,  we  think,  be  limited  by  confining  the  undertaking  10  the  master  of  uc 
servant  who  is  supposed  to  give  it  It  cannot,  we  think,  reasonably  Ix 
extended  to  strangers,  or  those  who,  though  having  some  interest  in  a  j  Mrt 
operation,  are  not,  in  some  sort,  the  masters  of  the  person  injured*  It  is  Q-'t 
however,  necessary  in  the  view  we  take  of  this  case  to  pursue  this  further 
Before  dismissing  the  cases,  however,  it  is  right  to  notice  two— namely,  Vcas 
•v.  The  Lancashire  &  Yorkshire  Railway  Company,  2  H.  &  N.  728,  27  L  j- 
249,  Ex. ;  and  Warburton  v.  The  Great  Western  Railway  Company.  15  L.  f. 
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In  two  recent  American  cases  we  find  the  non-liability  of 
:he  employer  for  an  employe's  negligence  maintained  on 
"acts  which  give  no  just  support  to  the  hypothesis  of  a  con- 
:ract  between  the  employer  and  the  injured  operative. 

R.ep.  (N.  s.)  361,  36  L.  J.  9  Ex.,  L.  Rep.  2  Ex.  30 — which  were  cited  by  Mr. 
Waddy,  in  favor  of  the  plaintiffs,  as  governing  the  present  case.     In  the 
Former  of  these  cases  a  man  named  Voss,  a  blacksmith  in  the  employment 
3f   the   East  Lancashire  Railway  Company,  was  working  at  one  of  their 
engines,  which  was  on  their  siding  at  the  Liverpool  station,  when  an  engine 
belonging  to  the  defendants,  and  driven  by  one  of  their  drivers,  pushed  some 
wagons  into  the  siding,  and  so  Voss  was  killed.     The  station   where  the 
deceased  man  was  working  at  the  time  of  the  accident  was  in  the  joint 
occupation  of  the  defendants  and  the  East  Lancashire  Railway  Company ; 
but  the  deceased  was  the  servant  of  the  latter  company,  and  not  of  the 
defendants,  and,  upon  this  ground,  the  court  held  the  defendants  were  liable. 
In  Warburlon  v.  The  Great  Western  Railway  Company  {udi  sup.),  the  facts, 
as  stated  in  the  judgment  of  the  court,  were  as  follows :    The  plaintiff  was  a 
servant  in  the  employ  of  the  London  &  Northwestern  Railway  Company,  and 
was  at  work  in  the  Victoria  station  at  Manchester,  when  an  engine-driver  in 
the  employ  of  the  defendants,  the  Great  Western  Railway  Company,  having 
entered  the  station,  shunted  a  train  belonging  to  the  defendants  from  one  part 
of  the  station  to  another,  and,  in  so  doing,  was  guilty  of  the  negligence  com- 
plained of.     The  station  was  the  property  of  the  London  &  Northwestern 
Railway  Company,  and  was  used  in  common  by  the  plaintiff's  employers  and 
the  defendants,  and  other  companies.      By  an  arrangement  between  these 
companies  the  defendants'  engine-driver  ought  to  have  awaited  a  signal  from 
an  officer  of  the  London  &  Northwestern  Railway  Company  before  he  shunted 
the  train  into  the  siding;  but,  without  doing  so,  and  without  any  signal  at  all, 
he  shunted  the  train,  and  negligently  caused  the  injury  in  question  to  the 
plaintiff.     Upon  these  facts   the  court  say :    *We  are  of  opinion  that,  inas- 
much as  the  injury  sustained  by  the  plaintiff  was  occasioned  by  the  servant 
of  the  defendants,  not  in  the  course  of  any  common  employment,  or  opera- 
tion under  the  same  master,  but  by  negligence  in  the  discharge  of  his  ordinary 
duty  to  the  defendants  alone,  this  case  is  distinguishable  from  all  which  have 
been  decided  in  relation  to  the  above  doctrine  of  exemption,  and  that  there- 
fore this  action  is  maintainable.'     Both  these  cases  were,  no  doubt,  properly 
decided  upon  the  ground  that  in  each  of  them  it  could  be  correctly  affirmed 
that  the  servant  who  did  the  injury  was  in  the  employ  of  the  defendants,  and 
doing  their  work,  and  not  what  was  common  to  that  in  which  the  plaintiff  was 
employed.     In  the  present  case  the  circumstances  material  to  the  legal  posi- 
tion of  the  parties,  and  the  rights  flowing  therefrom,  are  very  different.     The 
deceased  man,  Swainson,  though  engaged  by  the  Great  Northern  Company, 
and  wearing  their  uniform,  was  one  of  a  joint  staff,  and  for  four  years  had 
received  his  weekly  wages  as  such,  and  he  was,  therefore,  practically  in  the 
service  of  two  companies,   who,  quoad  his  service  and  employment,  were 
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In  Mills  V.  Railroad  Company,  2  McArthur,  314,  the 
plaintiff  was  employed  by  the  Washington  &  Alexandria 
Railroad  Company  to  carry  the  flag  before  the  trains  running 
on  that  road  within  certain  limits.  The  Orange  Railroad 
Company  had  the  right  of  way,  by  contract,  over  the  track 
of  the  Washington  &  Alexandria  road ;  the  plaintiff's  duty 
being  to  flag  all  the  trains  coming  over  the  latter's  road. 
He  was  employed,  when  the  accident  occurred,  in  flagging  a 
train  of  the  Orange  road,  by  which  he  was  run  down.  It 
was  argued  that  he  did  not  keep  a  proper  look-out,  and 
hence  was  precluded  from  recovery.  The  court,  however, 
in  ruling  that  he  had  no  case,  rested  on  the  assumption  that 
he  was  a  servant  of  the  Orange  road.  But  what  kind  of  ser- 
vice was  this  ?  He  made  no  contract  with  the  Orange  Com- 
pany. He  could  not  have  sued  that  company  for  wages,  nor 
would  that  company  have  been  responsible  for  his  negli- 
gence. The  decision  was  right,  supposing  the  plaintiff  was 
hurt  because  he  kept  no  look-out,  but  the  reason  was  wrong. 
See,  also,  Rawch  v.  Lloyd,  31  Pa.  St.  358. 

In  Johnson  v.  Boston,  118  Mass.  114,  the  evidence  showed 
that  the  defendant,  the  city  of  Boston,  was  engaged,  at  the 
time  of  the  accident  which  was  the  subject  of  suit,  in  build- 
ing a  sewer  in  Warren  street.  The  work  of  excavating  and 
blasting  was  undertaken  by  a  person  named  Tinker,  who 
worked  through  a  gang  of  men  of  which  the  plaintiff  was 
one.     The  plaintiff  was  injured,  so  it  was  claimed,  through 

partners.  But  further  than  this,  as  was  said  by  Lord  Colonsay,  in  Wilson  v. 
Merry,  ubi  sup. :  *  We  must  look  to  the  functions  the  party  discharges,  and 
his  position  in  the  organism  of  the  force  employed,  and  of  which  he  forms  a. 
constituent  part.*  Referring,  then,  to  the  duties  of  Swainson,  and  the  very 
acts  on  which  he  was  engaged  at  the  time  of  his  death,  the  evidence  showi 
that  they  were  not  performed  by  him  as  servant  of,  or  for  the  benefit  of,  one 
company  only,  but  were  essentially  necessary  for  the  common  business  of 
both — namely,  the  interchange  of  the  traffic  between  the  two  stations.  The 
case  therefore  falls  within,  and  is  governed  by,  ^  the  principle  that  where 
there  is  common  employment  in  common  service  the  master  is  not  liable, 
and  our  decision  must  be  for  the  defendants,  for  whom  judgment  must  be 
entered. 

"Huddleston,  B.,  concurred. 

«*  Judgment  for  the  defendants." 
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the  negligence  of  the  foreman  of  the  sewer  department  of 
the  city.  Was  the  plaintiff  a  fellow-servant  with  the  fore- 
man ?  Could  the  plaintiff  be  supposed  to  have  made  a  con- 
tract of  service  with  the  defendant  ?  Now,  we  may  well 
understand  how  the  plaintiff  and  the  foreman  could  be 
regarded  co-adventurers,  and  how  the  one  could  be  pre- 
cluded from  recovering  for  damage  sustained  through  the 
other's  negligence.  But  it  is  difficult  to  see  how  the  plaintiff 
could  have  been  held  to  have  made  a  contract  of  service 
with  defendant.  There  was  a  contract  of  service,  but  it  was 
with  Tinker  alone.  Tinker  fixed  the  plaintiff's  wages,  and 
determined  the  place  of  the  plaintiff's  work.  In  neither  of 
the  cases  above  specified  is  the  person  who  sets  up  the  con- 
tract the  person  by  whom  the  contract  was  made. 

Passing,  however,  from  this  examination  of  the  recent 
authorities,  we  proceed  to  notice  that  a  third  essential  to  a 
contract  of  service  is  that  the  servant  should  be  a  competent 
contracting  party,  and  should  actually  enter  into  the  con- 
tract. But  are  servants,  against  whom  this  privilege  of  the 
master  is  set  up,  always  competent  to  contract?  Might  not 
a  child  employed  in  a  factory,  when  injured  by  a  fellow- 
workman,  be  barred  by  the  rule  before  us?  Has  it  not 
repeatedly  been  held  that  a  child  cannot  recover  from  a 
master  for  negligences  in  the  latter's  apparatus  or  service  ? 
Is  there  a  single  case,  in  which  this  result  is  reached,  in  which 
the  negligence  of  fellow  servants  is  not  more  or  less  involved  ? 
A  volunteer,  also,  who  lends  a  hand  to  give  a  single  turn  to 
a  single  windlass,  finds  himself  as  much  barred,  when  he 
sues  the  master  by  this  limitation,  as  if  he  had  been  a 
trusted  servant  for  years.  To  a  contract  by  a  servant,  how- 
ever, it  is  necessary  that  there  should  be  a  servant  compe- 
tent to  contract.  But  the  exception  before  us  is  sustained 
in  cases  in  which  the  operative  is  not  a  servant,  and  in  cases 
in  which,  if  a  servant,  he  is  not  capax  negotii. 

A  fourth  essential  to  a  contract  is  that  it  should  be  lawful. 
But,  by  the  consent  of  the  great  body  of  our  American 
courts,  contracts  to  relieve  a  party  from  the  consequences  of 
[lis  negligence  are  unlawful,  as  against  the  policy  of  the  law. 
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Therefore,  even  should  wc  assume  a  contract  of  this  class  to 
be  entered  into  between  an  employer  and  an  employe,  wc 
must  hold  such  a  contract  to  be  invalid. 

It  is  clear,  therefore,  that  in  sustaining  this  exception  we 
must  cast  aside  the  ground  of  an  implied  contract  between 
the  operative  and  the  employer.  We  may  proceed,  there- 
fore, to  the  second  ground — namely,  that  the  operative  ought 
not  to  recover  because  he  has  an  opportunity  of  watching 
and  reporting  on  his  associates — and  enquire  how  far  this 
ground  sustains  the  limitation  before  us. 

Does  the  operative  in  one  case  out  of  a  hundred  of  those 
that  come  before  the  courts  have  the  opportunity  to  inspect 
his  associates  ?  Is  he  not,  by  the  laws  of  all  difficult  and 
important  industries,  so  tied  to  his  post  that  he  has  no  time  for 
such  observations?  Even  supposing  that  he  has  time,  has  he 
the  means  or  capacity?  He  is  in  another  paVt  of  the  same 
building;  or,  he  is  in  a  different  building;  or,  while  he  is 
driving  a  locomotive,  his  fellow-operative,  by  whose  negli- 
gence he  is  to  be  injured,  is  turning  a  distant  switch  the 
wrong  way ;  or,  while  he  is  waiting  to  couple,  his  fellow- 
operative  neglects  to  put  on  the  brakes ;  or,  while  he  is  busy 
cleaning  the  deck  of  a  great  steamer,  his  fellow-operative  is 
so  negligently  managing  the  boiler  that  it  bursts.  Even  if 
my  fellow-servant  stands  by  my  side,  I  may  be  incapable, 
from  my  ignorance  of  his  specialty,  of  criticising  him ;  or,  his 
superiority  in  experience  may  be  such  as  to  make  me  dis- 
trust my  capacity  for  criticism.  It  is  absurd  to  speak  of  the 
sufferer,  in  such  cases  as  these,  inspecting  and  reporting  on 
the  offender's  misconduct.  And  it  is  still  more  absurd  to 
make  such  a  supposition  when  the  offender  is  the  sufferer's 
superior,  or  when  the  subaltern  knows  that  if  he  reports  the 
negligences  of  his  superiors  he  will  soon  be  without  superiors 
to  report.  We  have,  therefore,  to  reject  the  idea,  that  the 
exemption  before  us  rests  upon  the  fact  that  the  sufferer,  in 
cases  of  this  class,  had  the  opportunity,  before  the  injury,  of 
observing  and  reporting  on  the  conduct  of  the  person  by 
whom  he  is  to  be  injured. 

On  what,  then,  are  we  to  sustain  this  conclusion  ?    The 
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answer  is,  on  the  general  principle  that  a  party  cannot 
recover  for  injuries  he  incurs  in  risks,  themselves  legitimate, 
to  which  he  intelligently  submits  himself.  This  principle 
has  nothing  distinctively  to  do  with  the  relations  of  master 
and  servant.  It  is  common  to  all  suits  for  negligence,  based 
on  duty,  as  distinguished  from  contract.  For  instance,  a 
plaintiff  cannot  recover  for  damages  incurred  by  him — 

(i)  When,  on  crossing  a  railway,  he  strikes  against  a  car 
negligently  left  on  the  road — he  being  previously  advised  of 
the  position  of  the  car ;  or, 

(2)  When  he  stumbles  on  an  obstacle  left  negligently  on 
a  highway,  he  knowing  of  such  obstacle  previously ;  or, 

(3)  When,  after  being  advised  of  the  danger  of  attempt- 
ing to  rescue  property  at  a  fire,  he  attempts  the  rescue. 

(4)  So  we  may  assume  the  case  of  a  farmer  who  puts  a 
tank  of  inflammable  oil  close  to  the  fence  of  a  railway  over 
which  a  hundred  locomotives  pass  daily;  the  oil  takes  fire, 
and  the  farmer's  barn  is  consumed.  He  cannot  recover  from 
the  railroad  company  for  negligently  igniting  the  oil  by  its  cin- 
ders. He  knew,  or  ought  to  have  known,  that,  in  the  long 
run,  cinders  would  be  negligently  dropped ;  and,  if  he  took 
the  risk  of  putting  inflammable  substances  in  a  place  where 
they  would  be  ignited  by  the  cinders,  he  must  bear  the  con- 
sequences. 

(5)  A  green-house,  to  assume  another  case,  is  built  in  the 
close  vicinity  of  a  barracks  where  there  is  constant  artillery 
practice,  of  which  the  owner  of  the  green-house  knew  when 
he  selected  its  site.  Through  negligence  occur,  from  time  to 
time,  explosions  unusually  severe.  Through  the  concussion 
of  one  of  these  explosions  the  glass  of  the  green-house  was 
broken.  The  owner  cannot  recover,  as  he  intelligently 
exposed  himself  to  the  risk. 

(6)  A  party  of  seamen  undertake  a  whaling  voyage  on 
shares,  and  appoint  their  own  officers.  During  the  voyage 
A  is  injured  by  B's  negligence.  But  A  cannot  recover  from 
C  damages  for  injuries  which  were  exclusively  attributable 
to  B,  even  though  C  were  master  of  the  ship. 

Does   it  make  any   difference  whether  or  no  the   party 


Digitized  by  VjjOOQIC 


74?  master's  liability  to  servant. 

injured,  in  either  of  the  cases  mentioned  above,  is  a  sen^ 
suing  a  master  ?  Or,  to  take  the  converse,  is  there  any  caa 
in  which  the  servant  is  precluded  from  recovering  from  th 
master,  in  which  a  person  not  a  servant,  but  a  mere  strange^ 
would  not  be  precluded,  under  similar  circumstances.  froiJ 
recovery  ?  If  so,  we  may  throw  aside  all  that  belongs  di:S 
tinctively  to  the  law  of  master  and  servant,  and  hold  to  thi 
following  propositions  as  sufficient  for  the  settlement,  no 
merely  of  the  present  line  of  questions,  but  of  all  cases  n 
which  one  person  is  injured  by  dangerous  agencies  belongl 
ing  to  others : 

1.  A  person  having  control  of  dangerous  agencies  musi 
so  restrain  them  that  they  will  not  injure  other  persons  ;  and 
to  prevent  such  injury,  he  must  use  the  diligence  common  t«i 
good  business  men  in  the  specialty.  This  imposes  on  hrrrj 
the  following  duties : 

2.  He  must  notify  persons  visiting  the  place  where  such 
agencies  are  operating  of  their  peculiar  danger ;  and,  if  such 
persons  are  children,  having  business  with  him,  whom  he  per- 
mits to  visit  the  place,  he  must  provide  guards  in  proportion 
to  their  peculiar  risks. 

3.  Against  mere  trespassers  whose  presence  he  has  n-i 
reason  to  expect,  and  for  whose  protection  he  is  under  no  dun- 
to  provide,  he  need  take  no  precautions  on  his  own  premise-* 
beyond  those  which  forbid  a  person  owning  property  which 
may  be  visited  by  others  from  putting  on  it,  not  for  an\ 
business  purpose,  but  for  punitive  purposes  of  his  out?, 
man-traps,  spring-guns,  or  other  instruments  likely  to  be 
fatal  to  life. 

To  operatives  injured  by  defective  machinery,  or  by  the 
negligence  of  other  operatives,  in  a  great  industrial  under- 
taking, these  rules  are  eminently  applicable.  If  I  intelli- 
gently enter  into  a  business  which  has  certain  risks,  I  assume 
these  risks,  and  cannot  recover  from  another  person  damages 
arising  from  them.  So  far  as  concerns  defects  in  machincn-. 
this  principle  holds  good  in  all  cases  in  iltrhich  these  defects 
could  not  have  been  avoided  by  the  party  sued,  except  by 
the  exercise  of  a  diligence  beyond  that  used  among  good 
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business  men  under  the  circumstances.  The  difficulty  arises 
when  the  injury  arises  from  the  negligence  of  one  who  is  a 
co-operative  with  the  party  injured.  But  if  we  cast  aside,  as 
we  have  been  compelled  to  do  in  the  preceding  argument, 
the  idea  that  there  is  in  such  cases  a  contract  between 
employer  and  employe  to  the  effect  that  the  latter  is  to  bear 
certain  risks,  then  we  may  regard  the  employer  and  his 
various  employes  as  co-adventurers  in  carrying  on  a  com- 
mon enterprise.  If  so,  supposing  A,  B,  C,  and  D  to  consti- 
tute these  common  adventurers ;  A,  the  employer,  is  not  liable 
to  D  for  the  negligence  of  B  and  C,  while  he  is  liable  for  his 
own  negligence,  or  for  the  negligence  of  any  person  who  acts 
as  his  specific  representative.  Did  we  not  hold  to  this  dis- 
tinction, there  are  few  cases  in  which  a  servant  injured  by 
defects  in  machinery  could  be  precluded  from  recovering 
from  the  master.  For  it  would  be  absurd  to  say  that  the 
master  shall  not  be  liable  for  defects  in  his  machinery  not  im- 
putable to  his  own  negligence,  but  shall  be  liable,  on  the  prin- 
ciple of  respondeat  superior^  for  his  servant's  negligences  to  a 
fellow-servant.  For  how  can  his  machinery  work  without 
being  started ;  and,  if  it  is  not  started  by  casus,  or  by  third 
parties,  or  by  himself,  or  by  the  injured  party,  must  it  not 
have  been  started  by  the  injured  party's  fellow-servants? 
But,  if  the  master  is  not  liable  to  the  injured  servant  for  the 
defects  of  machinery  when  negligently  started  by  the  suf- 
ferer's fellow-servants,  then  the  master's  non-liability  extends 
to  the  negligence  of  such  fellow-servants.  We  are  there- 
fore reduced  to  the  following  dilemma:  either  the  master 
must  be  held  liable  to  an  injured  servant  in  all  cases  not 
imputable  to  casus  or  the  intermeddling  of  strangers,  which 
is  absurd ;  or  the  master  must  be  relieved  from  liability  in 
cases  where  the  sufferer  is  hurt  by  machinery  negligently 
worked  by  fellow-servants,  in  whose  appointment,  manage- 
ment, and  retention  no  negligence  is  imputable  to  the 
master.  The  latter  alternative  we  must  accept ;  and  it  brings 
us  back  to  the  conclusion  that  the  master's  non-liability  in 
such  cases  rests,  not  on  contract,  nor  on  the  assumed  fact 
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that  the  suffering  servant  had  the  prior  opportunity  of  watch- 
ing and  correcting  the  offending  servant,  but  on  the  principle 
that  a  party  who  voluntarily  and  intelligently  exposes  himself 
to  certain  risks,  such  risks  being  the  incidents  to  a  lawful 
business,  cannot  recover  if  he  is  hurt  by  the  exposure. 
Quod  quis  ex  culpa  sua  damnum  sentil,  non  intelligitur 
damnttfn  sentire,     L.  203,  de  R.  J.  50,  17. 

If  we  adopt  this  conclusion,  we  certainly  relieve  ourselves 
from  the  cardinal  objection  to  the  law  as  it  now  stands.  For, 
if  I  am  only  precluded  from  recovering  from  my  employer 
in  those  cases  of  injuries  from  fellow-employes  which  are 
among  the  incidents  of  joint  service,  then  I  am  not  precluded 
from  recovering  from  him  in  cases  where  the  service  was  not 
joint.  If  I  am  injured  by  a  person  performing  any  of  the 
master's  duties,  therefore  I  may,  adopting  the  reasoning  here- 
tofore given,  recover  damages  from  the  master  himself.  If  I 
am  permitted  so  to  recover,  then  we  will  relieve  the  law  as  it 
exists  in  England,  and  in  several  of  the  United  States,  from 
a  provision  which  gives  the  great  capitalist  undue  advantages 
over  the  small.  On  this  point  Mr.  Lowe,  in  the  report  above 
given,  makes  the  following  telling  remarks : 

"  By  declaring  that  managers  are  fellow-servants  with  the 
laboring  men  in  a  mine,  a  factory,  or  a  workshop,  the  law 
has  offered  a  premium  on  the  delegation  of  all  power  from 
the  master  to  his  subordinates,  since  he  is  relieved  by  such  a 
delegation  from  the  liability  which  he  had  while  he  managed 
his  own  affairs.  But  to  whom  is  that  liability  transferred  ? 
To  inferior  agents  who  are  liable,  but  whom,  by  reason  of 
their  position  in  life,  it  is  not  worth  while  to  sue.  Thus,  by 
a  change  effected  entirely  for  the  benefit  and  convenience  of 
the  owner,  the  workman  is  deprived  of  an  indemnity  which 
the  law  gives  him,  because  the  law  never  contemplated  the 
vast  industrial  undertakings  which  now  exist ;  and  the  courts 
of  law,  by  an  imaginary  contract,  have  restricted  the  claim 
for  compensation  to  fellow-servants  who  are  unable  to  pay. 
This  seems  to  be  a  case  for  the  application  of  the  maxim,, 
sic  utere  tuo  ut  alienum  non  Icedas;    if  the  master,  for  his  own 
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convenience,  withdraws  himself  from  the  management  of  his 
own  business,  the  workman  ought  not  to  suffer  by  the  loss  of 
a  defendant  whose  position  is  a  guarantee  that  he  is  able  to 
satisfy  their  just  demands,  and  by  the  substitution  of  one 
who  is  not,  any  more  than  the  creditors  of  the  master  ought 
to  be  deprived  of  their  remedy  against  him  because  the  debts 
were  incurred  by  his  agents." 

In  other  words,  if  I  am  employed  in  a  factory  whose  pro- 
prietor superintends  its  machinery,  then,  as  the  law  now 
stands,  he,  and  the  capital  he  represents,  is  liable  to  me  for 
the  defective  working  of  the  machinery  he  superintends,  if 
the  defect  be  traceable  to  his  negligence.  If,  on  the  other 
hand,  this  same  superintendent  is  but  the  foreman  of  others, 
then,  negligent  as  he  may  have  been,  these  others,  who 
represent  the  capital  invested,  and  who  are,  therefore,  pecun- 
iarily responsible,  are  not  liable  to  me,  the  party  injuring 
me  being  assumed  to  be,  not  my  employer,  but  my  fellow- 
servant.  The  capitalist,  therefore,  when  superintending  his 
own  work,  is  liable;  when  not  so  superintending,  is  not 
liable  for  the  negligence  of  employes.  The  small  capitalist 
who  works  in  his  own  factory  is  thus  under  a  burden,  from 
which  the  great  capitalist  who  operates  through  agents  is 
relieved.  The  decisions,  therefore,  discriminate  in  favor  of 
the  great  capitalist  as  against  the  small  capitalist,  and  they 
tend  to  give  to  wealth,  when  monopolizing  various  branches 
of  industry,  and  withdrawing  itself  from  any  practical 
acquaintance  with  its  working  of  any  particular  branch, 
privileges  which  are  denied  to  the  proprietors  of  small  and 
distinct  enterprises  which  they  operate  themselves.  But  it 
is  not  for  the  good  of  the  community  that  this  discrimina- 
tion should  be  made.  The  wealth  of  the  state,  if  centred 
in  a  few  capitalists,  each  with  his  multitudes  of  subordinates, 
is  productive  of  far  less  public  happiness,  comfort,  and  secu- 
rity than  it  would  be  if  divided  among  a  series  of  independ- 
ent men  of  business,  each  conducting  under  his  own  eyes 
the  specialty  with  which  he  is  most  familiar.  If  there  is  to 
be  any  discrimination  as  between  the  great  and  the  small 
8 
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proprietor,  it  should  not  be  against  the  small  proprietor  \ihc 
superintends  his  own  work.* 

The  conclusions  I  draw  are  as  follows : 

(i)  Employer  and  employes,  when  uniting  in  a  particn^ 
lar  work,  are  co-adventurers  in  such  work ;  and  no  one  o; 
these  co-adventurers  can  recover,  if  there  be  no  concealmeni 
of  the  rates  or  personal  negligence,  from  another  co-adven 
turer  damages  for  injuries  which  were  incidental  to  the  work 
For  such  injuries  the  employe  can  no  more  recover  froa 
the  employer  than  can  the  employer  from  the  employe. 

(2)  Co-adventure,  however,  in  this  sense,  is  not  convertiblt 
with  co-service.  There  are  many  co-services,  under  a  com 
mon  master,  which  are  not  co-adventures.  A  clerk  making 
entries  in  the  books  of  Adams'  Express  Company  in  Boston 
is  not  a  co-adventurer  with  a  driver  of  the  same  company  ir 
New  Orleans.  The  co-adventure  must  consist  in  fellowshi:; 
in  a  specific  line  of  work. 

(3)  Even  as  to  such  specific  line  of  work,  any  co-adven^ 
turer  may  make  himself  individually  bound  by  undertakinij 
a  particular  duty.  Thus,  if  he  negligently  furnishes  defect- 
ive machinery,  he  is  personally  liable  for  the  injuries  thereby 
produced  to  one  of  his  co-adventurers.  And  this  is  not 
because  he  is  master.  For  such  a  breach  of  duty  the  ser^ 
vant  (if  the  master  be  personally  hurt  thereby)  is  as  much 
liable  to  the  master  as  is  the  master,  mutatis  mutandis,  i 
the  servant. 

(4)  One  co-adventurer  is  not  liable  to  a  second  for  th< 
negligence  of  the  third,  although  the  first  be  the  employe^ 
of  the  third,  unless  the  third  be  at  the  time  acting  as  tht 
master's  substitute  in  a  matter  the  master  agreed  personally 
to  undertake,  or  unless  the  master,  to  whom  was  committeJ 
the  power  of  appointment,  exercised  this  power  negligently, 

Francis  Whartox. 


*  A  thoughtful  review  of  some  of  the  authorities  above  given  will  be  :**.-'! 
in  the  July  number  of  the  American  Law  Review, 
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IV.    NOTES  OF  CURRENT  EUROPEAN  LA  W. 
(No.  5.) 

We  have  dwelt  in  former  papers  repeatedly  on  the  essen- 
tial sameness  of  the  questions  that  are  mooted  in  continental 
and  English  law,  under  a  perplexing  difference  of  method 
and  phraseology.*  The  sameness  is  daily  becoming  more 
evident,  and  the  differences  diminish.  This  is  so  natural  a 
consequence  of  the  increased  intercourse  of  nations,  and  the 
prevalence  of  cosmopolitan  ideas,  that  it  seems  hardly  worth' 
while  to  dwell  upon  it.  Whether  the  process  is  to  go  on 
uninterruptedly  until  all  the  civilized  nations  of  the  earth 
have  a  common  law,  or  is  to  alternate  with  a  new  period  of 
segregation,  such  as  followed  the  breaking  up  of  the  Roman 
empire,  is  a  question  quite  too  broad  to  be  discussed  here. 
We  cannot  even  attempt  to  say  which  would  be  the  more 
desirable  course  of  events.  The  theorist  may  picture  the 
benefits  of  a  universal  law,  as  of  a  universal  language,  but 
it  is  doubtful  whether  the  attainment  of  either  would  not 
mark  the  end  of  all  progress,  and  the  inception  of  a  worse 
than  Chinese  stagnation.  Had  such  a  law  and  such  a 
language  prevailed  throughout  the  past,  it  is  certain  that  we 
should  have  lost  all  the  lessons  we  now  derive  from  the  com- 
parative study  of  early  institutions  and  tongues.  In  these 
we  now  read  the  laws  of  human  progress,  as  the  geologist 
reads  the  history  of  the  material  globe  in  the  varying  strata 
of  its  crust.  With  only  a  universal  law  to  look  back  upon, 
we  should  be  like  geologists  reduced  to  the  study  of  the 
ocean,  rolling  now  as  it  did  at  creation's  dawn.  This  is  worth 
remembering  at  a  time  when  the  effort  to  make  all  law 

*  See,  particularly,  2  Southern  Law  Rev.  (n.  s.)  773,  774. 
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uniform,  and  to  get  rid  of  all  historic  privileges  and  peculiari- 
ties, seems  so  strong  as  at  present. 

But,  apart  from  this,  there  is  much  direct  instruction  for 
the  present  and  future  in  the  study  of  the  different  methods 
in  which  civilized  nations  even  now  build  up  their  jurispnj- 
dence,  or  describe  what  is  already  built.  The  American 
lawyer,  who  reads  only  American  and  English  treatises,  cr 
the  German  lawyer,  who  reads  only  German  ones,  loses 
thereby  not  merely  a  knowledge  of  foreign  law.  He  learn> 
his  own  law  less  thoroughly,  because  he  has  no  means  of 
estimating  by  comparison  the  amount  of  refraction,  so  t> 
speak,  due  to  the  nature  of  the  medium  through  which  he 
learns  it.  Our  own  treatises  are,  without  exception,  casuistic. 
They  are  composed  entirely  of  the  results  of  decided  cases^ 
either  separately  stated  or  reduced  to  some  kind  of  a  rule  by 
a  simple  induction  from  a  number  of  decisions.  Even  those 
which  make  the  boldest  efforts  in  generalizing  never  depan 
from  this  method.  There  can,  indeed,  be  no  better  proof  o\ 
this  than  the  seeming  exceptions  furnished  by  those  of  our 
writers  who  talk  most  of  " principles."  When  these  princ- 
pies  are  critically  examined,  they  are  found  invariably  to  be 
the  result  of  a  little  broader  or  more  daring  generalizatioa 
than  the  rest.  The  slightest  attempt  at  deductive  reasoning, 
or  the  determination  of  questions  by  reasons  drawn  from  the 
nature  of  the  institutions  or  relations  involved,  is  at  once 
stigmatized  as  "  impractical,"  and  relegated  from  the  field  ^  i 
positive  law  to  the  misty  realm  of  "  law  as  it  ought  to  be  "— 
with  which  no  lawyer  having  a  proper  professional  respect 
for  fees,  clients,  and  "  business  "  should  have  aught  to  do. 
The  consequence  is  that,  instead  of  doing  anything  to 
systemize  our  law,  or  bring  it  into  a  manageable  shape,  they 
only  help  to  increase  every  year  the  amount  of  material  up^^s 
which  an  anxious  bar  must  work  in  every  case. 

In  pointing  out  this  result  we  would  not  be  understood  a$i 
passing  any  judgment  upon  the  casuistic  method  in  genera!. 
Considered  as  the  method  of  English  and  American  law.  it$ 
product  is  sufficient  to  show  that  it  must  have  some  veiy 
great  merits,  foremost  among  which  we  may  reckon  its  devo- 
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tion  to  the  inductive  philosophy.  For  an  inductive  system 
of  law  must  necessarily  keep  abreast  with  the  age,  and  avoid 
that  slavery  to  the  conclusions  of  an  earlier  time  which  has 
always  been  the  bane  of  deductive  philosophy  or  deductive 
law.  But  with  this  advantage  it  must  accept  the  concomi- 
tant evils.  It  must  constantly  grow  more  complicated,  in 
spite  of  every  possible  effort  of  judges  and  writers  to  formu- 
late rules. 

There  is  no  better  illustration  of  the  old  adage  that 
""  lookers-on  see  more  than  players  "  than  the  fact  that  this 
characteristic  of  our  law  has  been  overlooked  by  nearly  all 
who  have  treated  of  it  professionally,  and  pointed  out  by  a 
layman — by  Thomas  De  Quincey,  one  of  the  last  laymen  to 
whom  practising  lawyers  would  probably  look  for  instruction 
in  their  own  art.  Not  a  few  able  men,  jurists  by  profession, 
are  constantly  at  work  upon  the  project  of  reducing  the  law 
to  more  manageable  limits,  by  some  method  of  skilful 
<Iigesting,  by  arbitrary  selection  of  its  best  parts,  or  even  by 
some  kind  of  mere  mechanical  compression.  None  of  them 
seem  to  have  appreciated  the  real  difficulties  in  the  way  of 
any  such  process  growing  out  of  the  very  nature  of  a  casu- 
istical science,  and  inseparable  from  it.  De  Quincey  alone  * 
(so  far  as  our  remembrance  goes)  has  pointed  out  that  the 
tendency  of  law,  treated  as  a  science  of  cases,  or  of  those 
special  varieties  which  are  forever  changing  the  face  of  actions 
as  contemplated  in  general  rules,  is,  in  all  states  of  complex 
civilization,  toward  absolute  infinity.  "  Simply  because  new 
•cases  are  forever  arising  to  raise  new  doubts  whether  they 
do  or  do  not  fall  under  the  rule  of  law,  therefore  it  is  that 
law  is  so  inexhaustible.  The  law  terminates  a  dispute  for 
the  present  by  a  decision  of  court  (which  constitutes  our 
common  law),  or  by  an  express  act  of  the  legislature  (which 
constitutes  our  statute  law).  For  a  month  or  two  matters 
flow  on  smoothly,  but  then  comes  a  new  case,  not  contem- 
plated or  not  verbally  provided  for  in  the  previous  rule.  It 
is  varied  by  some  feature  of  difference.     The  feature,  it  is 

*  In  his  Essay  on  Casuistry,  Vol.  I  of  the  Theological  Essays,  Boston  cd., 
p.  206,  208. 
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suspected,  makes  no  essential  difference ;  substantially  it 
may  be  the  old  case.  Aye,  but  that  is  the  very  point  to  be 
decided — ^and  so  prises  a  fresh  suit  at  law,  and  a  fresh  decb- 
ion/'  And  he  illustrates  this  by  such  questions  as  have 
arisen  under  the  English  Law  of  Bankruptcy  as  to  who  was 
a  "tradesman,"  and  thus  entitled  to  its  benefits;  shoeing 
that  "  scarcely  is  this  sub-variety  disposed  of  than  up  rise^ 
some  decomplex  case  which  is  a  sub-variety  of  the  sub- 
variety,  and  so  on  forever,*' 

In  writing  thus  the  gifted  metaphysician  had  no  intention 
to  criticize  pur  law  or  law-books.  His  object  was  merely  to 
show  that,  "  after  morality  [or  law]  has  done  its  very  utmost 
in  clearing  up  the  grounds  lipon  which  it  rests  its  decision^ 
— after  it  has  multiplied  its  rules  to  every  possible  point  of 
circumstantiality — there  will  always  continue  to  arise  case^ 
without  end,  in  the  shifting  combinations  of  human  action. 
about  which  a  question  will  remain,  whether  they  do  or  do 
not  fall  under  any  of  these  rules.  *  *  *  All  law,  as  it 
exists  in  every  civilized  land,  is  nothing  but  casuistry ^ 

If  this  last  assertion  were  correct,  the  present  article  would 
be  purposeless,  for  its  main  object  is  to  point  out  in  foreign 
law  the  example  of  a  treatment  of  the  subject  not  merely 
casuistic,  like  our  own.  If  all  law  in  every  civilized  countn- 
were  casuistry  only,  it  would  of  course  be  in  vain  to  look  to 
Germany  for  treatises  less  casuistical  than  our  own.  But 
here  we  think  De  Quincey  has  made  the  mistake  of  taking  a 
large  part  for  the  whole.  Knowing  little,  probably,  of  any 
law  but  the  English,  and  of  that  only  a  few  striking  features, 
he  was  not  aware  that  other  nations  did  not  content  them- 
selves with  merely  dividing  and  subdividing  cases,  and  multi- 
plying rules,  but  had  other  methods  than  mere  casuist^  for 
"  clearing  up  the  grounds  of  their  decisions."  His  assertion, 
that  all  law  is  nothing  but  casuistry  in  every  civilized  land,  i- 
perhaps  substantially  true,  if  we  reduce  all  law  to  its  origina! 
form  and  occasion.  So  is  all  science  nothing  but  obseni- 
tion.  But  the  law  is  capable  of  a  systematic  treatment  suv\i 
as  we  bestow  on  other  sciences,  and  it  is  only  by  such  treat- 
ment that  it  can  ever  be  reduced  to  its  principles. 
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With  the  unconscious  criticism  of  the  English  layman  it 
may  be  worth  while  to  compare  the  well-considered  one  of  a 
German  jurist — the  late  R.  von  Mohl,  whose  knowledge  of 
our  legal  literature  might  well  put  to  shame  a  majority  of  our 
own  writers  on  the  same  subject.^ 

"  In  the  works  [on  public  law]  written  by  Englishmen  we 
are  struck  with  the  universal  and  characteristic  lack  of  com- 
prehensive system  which  pervades  their  entire  legal  litera- 
ture.    There   are  industrious  collections  of  material,  acute 
works  of  casuistry,  and  very  thorough  treatises  on  particular 
subjects,  but  no  scientific  mastery  of  the  science  as  a  whole. 
Even  the  later  works,  which  in  some  measure  supply  the 
defect,  leave  much  to  be  desired,  especially  in  administrative 
law.    Nothing,  indeed,  is  plainer  than  the  cause  of  this  imper- 
fection.    The  entire  education  of  the  English  lawyer  is  a 
thoroughly  unscientific  and  unsystematic  one;  and,  conse- 
quently, when  he  writes  a  book  he  neither  feels  the  need  nor 
has  formed  the  habit  of  systematic  treatment.     *     *     *     j^ 
is  a  rare  exception,  founded  on  a  natural  turn  for  system, 
when  one  feels  the  necessity  of  an  orderly  arrangement  of 
his  matter,  instead  of  contenting  himself  with  a  general  treat- 
ment of  the  points  that  occur  oftenest  in  practice,  and  with 
the  collection  of  authorities.     But  this  condition  of  things  is 
none  the  less  objectionable  because  it  is  easily  accounted  for, 
and  that  to  the  Englishman  himself  as  well  as  the  foreigner." 
And  in  another  place  he  speaks  of  "  that  class  of  English 
law-books  so  distasteful  to  the  continental  reader.     Instead 
of  grasping  the  essence  of  the  subject,  presenting  its  leading 
principles,  and  deducing  therefrom  the  logical  consequences 
as  rules  of  law,  the  reader  is  plunged  at  once  into  detail,  his 
acquaintance  with  the  intention  and  spirit  of  the  law  taken 
for  granted — or,  rather,  left  out  of  sight  as  superfluous  knowl- 
edge— ^and  the  subject   buried   under   an   accumulation   of 
authorities.     Such  a  method  of  treatment  may,  in  a  certain 

3  We  know  of  no  account  of  "  The  Literature  of  English  Public  Law  "  in 
our  own  language  comparable  to  that  given  by  Prof,  von  Mohl  in  the  second 
volume  of  his  **  History  and  Literature  of  the  Science  of  the  State."  The 
above  passages  are  from  that  volume,  pp.  7,  loi. 
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low  sense  of  the  word,  be  practical,  but  it  gives  no  idea  df 
the  subject  as  a  whole,  does  not  contribute  to  a  sound  judg^. 
ment  of  what  the  law  really  is,  and  does  not  produce  lawyers 
who  can  rise  above  the  petty  details  of  daily  practice  to 
interpret  and  develop  the  law  according  to  its  true  spirit. 
Still,  there  is  no  use  in  finding  fault  with  what  results  from 
the  whole  education  of  the  English  lawyer,  and  is  adapted 
to  it.  He  would  regard  any  other  method  of  treatment  as 
superficial ;  perhaps  as  incomprehensible  f  " 

This  is  severe  criticism,  but  we  fear  it  would  be  easier  to 
retort  upon  it  than  to  refute  it— easier  to  show  that  our  law 
has  also  great  merits  which  other  systems  lack  than  to 
diminish  the  force  of  this  accusation.  But  the  mission  of 
comparative  jurisprudence  is,  not  to  establish  a  herald's  table 
of  precedence  among  systems  of  law,  but  to  show  how  and 
where  each  people  may  learn  improvement  from  its  neigh- 
bors. At  a  time  when  our  own  law  seems  to  be  actually 
breaking  down  under  the  accumulated  weight  of  its  own 
material,  and  when  its  ablest  students  are  trying  every 
experiment  to  save  it  from  the  fate  which  De  Quincey*  fore- 
told more  than  a  generation  ago,  we  need  every  help  we  can 
find  to  a  better,  more  scientific,  more  concise  legal  method. 

The  present  number  of  the  "  Notes  "  has  been  suggested 
chiefly  by  a  work  received  some  months  ago  from  Germany, 
but  which  we  have  only  of  late  found  time  to  read  through 
with  the  attention  it  deserves.^ 

It  treats  of  the  evidence  of  parties  to  the  suit  on  their 
own  behalf,  and  contains  a  very  full  resume  of  the  present 
law  of  nearly  all  civilized  countries  in  this  regard.  This 
occupies  about  five-sixths  of  the  work.     It  is,  as  the  author 

♦  See  note  (2)  to  the  essay  quoted  above,  referring  to  "  the  alarming  amount 
of  the  Roman  law,  under  which  the  very  powers  of  social  movement  threatened 
to  break  down.  Courts  could  not  decide,  advocates  could  not  counsel,  so 
interminable  was  becoming  the  task  of  investigation.  The  same  result  k^tp 
menaces  England,  and  will  soon  menace  her  much  fnoreJ*^  This  was  pub- 
lished in  1839. 

5  Die  Parteienvernehmung  und  der  Parteieneid,  nach  dem  gegenwSrtigcB 
Stande  der  Civilprocessgesctzgebung,  von  Dr.  Philipp  Harras,  Ritter  voa 
Harrosowsky.     Wien,  1876.     Pp.  xvi.  364. 
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hrmself  says,  of  very  unequal  value  in  its  various  parts,  and 
may  be  regarded  as  a  storehouse  of  material,  from  which  the 
reader  as  well  as  the  author  may  draw,  for  the  attack  as 
well  as  the  defence  of  the  positions  taken  in  the  preface  and 
conclusion — of  which  we  will  speak  hereafter.  To  an  Amer- 
ican lawyer  its  most  interesting  feature  as  a  treatise  on  law 
is  that  not  a  single  case  is  quoted  from  beginning  to  end, 
and  that  the  whole  book  is  devoted,  not  to  setting  forth  the 
rules  under  which  parties  shall  testify,  but  to  a  study  of  the 
subject  announced  by  the  title  as  an  historic  institution,  the 
nature  of  which  must  be  determined  as  a  means  of  deducing 
therefrom  its  practical  uses. 

If  any  English  or  American  writer  has  discussed  the  ques- 
tion of  admitting  parties  to  testify  in  their  own  cases  from 
any  other  point  of  view  than  the  mere  prospect  of  obtaining 
true  or  false  evidence  on  the  whole  from  witnesses  whose 
position  implies  so  direct  an  interest,  the  discussion  has 
escaped  us.  Certainly  none  have  ventured  to  consider  it,  as 
our  author  does,  in  its  connection  with  the  broadest  problems 
of  civilization ;  with  the  questions,  how  far  truthfulness,  in 
and  of  itself,  is  an  object  for  which  that  civilization  must 
strive ;  when  any  substitute  for  certain  truth  may  be  accepted 
in  the  administration  of  justice ;  how  far  we  must  be  content 
with  such  substitutes ;  and  what  rules  of  a  party's  evidence 
may  be  properly  deduced  from  these  considerations. 

In  the  preface  we  find  a  statement  of  the  sources  from 
which  all  civilized  nations  have  derived  their  rules  respecting 
the  testimony  of  parties  to  the  suit.  In  this  case,  as  in 
almost  all  others  of  legal  practice,  these  sources  are  three — 
the  Roman  law,  the  Germanic  (or,  in  our  own  phrase,  the 
common)  law,  and  the  canon  law.  Each  of  these  has  con- 
tributed its  own  share  to  what  seems  to  us  so  simple  and 
homogeneous  an  institution  as  the  admission  of  a  party  to  the 
suit  to  testify  in  his  own  behalf;  and  each  of  these,  as  our 
author  very  clearly  shows,  makes  contributions  which  are 
very  distinctly  stamped  with  the  impress  of  its  own  concep- 
tion of  the  oath  and  of  the  use  which  may  be  made  of  it  in 
litigation. 

The  Roman  law  claims  as  its  own  contribution  the  employ- 
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ment  of  a  party's  oath  as  a  means  of  determining  a  con* 
troversy,  and  also  as  a  means  of  convincing  the  mind  of 
the  judge  or  jury  charged  with  the  decision  of  such  a  con- 
troversy— two  aspects  that  may  easily  enough  be  confounded 
in  that  exclusive  consideration  of  final  results  which  charac- 
terizes our  legal  thought,  but  which  in  fact  differ  very  widely 
from  each  other  when  we  come  to  consider  the  necessary 
conditions  and  limitations  of  either  use.  In  the  former  case 
the  party's  oath  is  of  itself  a  decision  of  the  suit,  and  there- 
fore prevents  and  renders  unnecessary  the  office  which 
in  the  latter  it  fills.  It  is  exemplified  by  the  cases  where  the 
complainant  has  the  right  to  demand  that  the  defendant  shall 
either  deny  upon  oath  the  cause  of  action,  or  shall  admit 
him  to  prove  that  cause  by  his  own  oath.  One  of  the  most 
remarkable  and  unexpected  forms  in  which  it  appears  is 
naturally  enough  unnoticed  by  our  author,  since  it  is  the 
result  of  the  rule  as  to  verification  laid  down  by  most  of  our 
new  American  codes.  This  rule  requires  the  defendant  to 
answer  on  oath  the  sworn  complaint  of  the  plaintiff,  or  else 
to  admit  by  default  the  truth  of  that  sworn  complaint. 
Unlike  as  this  seems  in  outward  form  to  the  juramentum 
delatum  of  the  civil  law— one  of  the  institutions  of  that  law 
which,  at  first  sight,  seems  to  have  disappeared  most  com- 
pletely from  our  own — yet  the  coincidence  in  results  is  a 
striking  proof  that  neither  owes  its  existence  to  mere  positive 
enactment. 

In  the  other  use  of  the  party's  oath  which  we  owe  to 
Roman  law  we  have  something  altogether  different  No 
rule  of  procedure  decides  the  judgment  as  a  mere  result  of 
the  acts  or  omissions  of  the  parties,  but  it  is  the  condition  of 
the  judge's  own  mind  upon  which  that  decision  depends. 
In  this  case  the  Roman  law  supposes  that  the  parties  have 
produced  on  either  side  their  allegations  and  proofs  without 
succeeding  in  establishing  in  the  judge's  mind  a  conviction 
that  one  or  the  other  is  entitled  to  the  decision  in  his  favor. 
It  allows  him  then  to  call  upon  one  party  or  the  other  to 
add  his  own  oath  as  a  means  of  inclining  the  scales  of  justice 
on  the  side  shown  by  that  oath  to  be  in  the  right. 

If  we  turn  now  to  the  Germanic  law,  including  under  that 
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name  our  own  common  law  as  it  existed  before  the  Norman 
conquest,  we  find  that  neither  of  the  foregoing  conceptions, 
familiar  and  even  necessary  as  they  seem  to  us  now,  had  any 
conscious  place  there.  The  distinction  between  them,  which 
alone  gives  to  each  its  proper  character,  was  unknown  to  our 
ancestors,  because  they  had,  in  fact,  no  conception  of  a 
decision  as  dependent  on  the  judge's  conviction  of  the  truth 
or  falsehood  of  particular  facts. 

It  was  a  fundamental  principle  of  the  law  of  the  entire 
Germanic  race  that  every  citizen  of  unimpeached  character — 
every  one  who,  in  their  own  expressive  phrase,  was  "  law- 
worthy" — could  by  his  own  oath  clear  himself  from  any 
charge  or  claim  made  against  him.  That  this  principle  sur- 
vived long  enough  to  leave  its  traces  in  a  few  American 
decisions  upon  "  wager  of  law "  rs  universally  admitted. 
Perhaps  some  of  our  readers  will  hardly  be  prepared  to  learn 
from  our  author  that  its  contributions  to  modern  jurispru- 
dence have  been  much  larger  than  this.  The  need  of  con- 
stant qualification  and  safeguard  against  abuse  has,  indeed, 
been  constantly  at  work  to  limit  and  repress  this,  while  its 
civilian  antagonist  has  been  constantly  developing  new 
strength  and  new  applications,  since  its  first  introduction  into 
the  practice  of  modern  Europe.  Still,  the  Germanic  prin- 
ciple— which  may  be  briefly  designated  as  a  privilege  or 
right  of  proof,  in  contrast  to  the  Roman  onus  probandi — 
is  correctly  said  by  our  author  to  maintain  its  place  in  mod- 
ern law  against  its  rival.  Some  marked  instances  of  its 
presence  will  be  shown  farther  on. 

The  contributions  of  the  church  to  our  modern  law  of 
evidence  were  made  in  part  by  her  own  legislation,  in  part  by 
the  influence  she  exerted  upon  the  reformation  of  the  tem- 
poral procedure.  We  owe  to  her,  at  least  in  large  measure, 
our  modem  conception  of  the  oath  as  a  guarantee  of  the 
truthfulness  of  an  assertion ;  a  simpler  and  clearer  notion  of 
its  true  office  than  we  find  either  in  the  Roman  or  early 
Germanic  law.  This  of  course  excluded  its  employment 
as  a  means  of  making  a  party  judge  in  his  own  cause,  and 
placed  under  the  control  of  the  court  its  use  as  a  means  of 

Digitized  by  VjjOOQIC 


762         NOTES  OF  CURRENT  EUROPEAN  LAW. 

proof.  The  canon  law,  freed  from  the  earlier  civilian  dis- 
tinction between  procedure  in  jure  and  in  judicio^  between 
the  powers  of  the  pretor,  or  other  magistrate,  and  the  judei 
to  whom  he  committed  the  trial  of  the  particular  issue — ^and 
freed  from  it,  we  may  remark,  though  our  author  does  not 
notice  the  fact,  by  a  change  of  procedure  which  dispensed 
with  ^^  judex  entirely,  and  left  all  power  in  the  hands  of  the 
magistrate — went  on  constantly  enlarging  the  power  of  the 
court  over  the  conduct  of  the  case,  and  constantly  narrowng 
the  limits  within  which  the  decision  of  the  issue  was  left  to 
the  personal  opinion  of  the  judge.  The  oath  of  the  part}- 
was  employed,  not  merely  to  verify  assertions  of  fact,  but 
also  to  assure  the  justice  of  his  demands,  and  the  correctness 
of  his  procedure — uses  of  which  we  may  find  modem  exam- 
ples in  the  oath  to  a  bill  of  particulars,  and  to  an  affidavit  of 
merits.  At  the  same  time  the  Roman  interrogatio  in  jure 
was  developed  by  the  canon  law  into  a  process  for  the  dis- 
covery of  all  the  facts  in  a  case,  which  may  enable  the  party 
having  the  burden  of  proof  to  obtain  from  his  opponent  such 
admission  as  will  render  all  other  evidence  superfluous. 
Thus  the  foundation  was  laid  for  a  complete  reconstruction 
of  the  parties'  evidence.  The  judge  was  enabled  to  neglect 
all  the  previous  means  of  proof,  and  to  betake  himself  at 
once  to  the  parties  either  to  ascertain  exactly  the  positions 
they  took  in  attack  or  defence,  or  to  avail  himself  of  their 
statements  as  a  means  of  forming  his  own  conclusions  upon 
the  questions  submitted  to  him  for  decision. 

Our  author  makes  here  a  remark  which  seems  to  us  of 
unusual  pregnancy,  and  worthy  to  be  kept  in  mind  by  all 
students  of  the  mediaeval  origines  of  modern  law.  To 
account  for  the  manner  in  which  these  various  conceptions, 
derived  from  entirely  different  sources,  modified  each  other, 
and  the  great  complexity  of  practical  forms  to  which  they 
gave  rise,  he  reminds  us  that  at  that  period  no  distinction 
was  recognized  between  legal,  moral,  and  religious  obliga- 
tion. All  were  of  the  same  nature,  and  constituted  one 
science,  if  the  term  science  can  be  applied  to  the  views  then 
held  upon  them.     If  a  religious  sanction,  like  that  of  the 
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oath,  was  employed  in  the  course  of  a  purely  legal  proceed- 
ing, no  inconsistency  was  felt,  because  it  was  the  same  power 
that  imposed  the  law  and  punished  the  sin  of  perjury.  Since 
jural  and  religious  obligations  have  been  more  clearly  dis- 
tinguished, such  blending  of  their  practical  forms  is  no 
longer  possible,  or  only  produces  confusion. 

The  proof  of  the  last  assertion' is  found  on  almost  every 
page  of  the  work,  but  may  be  most  clearly  read  in  the  closing 
chapter,  where  the  author  has  collected  the  most  striking 
diversities  of  European  and  American  legislation  with  respect 
to  the  form  of  oaths  and  the  mode  in  which  they  are  admin- 
istered. Want  of  space  must  prevent  our  translating  the 
passage,  but  it  illustrates  most  clearly  the  position  of  the 
oath,  essentially  a  religious  act,  in  modern  law — the  uncertain, 
almost  capricious,  use  made  of  it  in  temporal  legislation,  and 
the  confusion  of  ideas  thus  produced.  The  great  variety  of 
forms  and  rules  referred  to  cannot  be  attributed  to  any  new 
uses  discovered  for  the  oath  by  modern  jurists.  On  the  con- 
trary, the  whole  tendency  of  modern  law  is  to  limit  its  office 
to  the  single  task  of  furnishing  evidence  of  facts  for  the 
consideration  of  judge  or  jury.  'The  exculpatory  oath  of 
our  forefathers  has  entirely  disappeared.  Of  the  Roman 
oath  injure  some  traces,  indeed,  remain  where  the  oath  of  the 
party  still  appears  as  virtually  the  decision  of  the  case,  thus 
increasing  the  confusion  and  complexity  of  the  subject.  For, 
wherever  the  oath  is  still  allowed  to  retain  this  character, 
there  must  of  course  be  rules  and  distinctions  to  mark  oft 
the  power  of  decision  thus  given  to  the  party  from  that 
which  belongs,  and  in  modern  law  belongs  only,  to  the 
judge  or  jury — the  power  of  deciding  the  case  by  their  own 
convictions  of  the  truth  of  fact. 

But  why  is  it  that  these  remains  of  Roman  doctrine  adhere 
to  our  law,  while  its  tendency  in  general  is  so  strong,  as 
already  has  been  said,  to  regard  the  oath  simply  as  a  verifi- 
cation of  evidence  designed  to  operate  on  the  judge's  mind? 
Our  author's  account  of  this,  ingenious  and  acute  as  it  cer- 
tainly is,  is  one  of  the  few  passages  in  the  work  from  which 
we  would  dissent  if  we  had  space  at  once  to  state  fairly  his 
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position  and  our  reasons  for  doubting  its  strength.  He 
attributes  it  to  the  distinctions  made  between  Pleading  and 
Evidence,  using  these  terms  in  the  full  technical  meaning  of 
our  American  law — or,  to  use  his  own  phrase,  between  asser- 
tion and  proof,  between  the  statement  of  a  party's  claim  and 
the  means  by  which  he  produces  a  conviction  of  the  truth  of 
those  claims  in  the  judge's  mind.  But  we  must  state  his 
theory  in  his  own  form  (p.  317). 

The  fancied  analogy  between  an  action  at  law  and  a  con- 
test for  a  prize — ^which   may  be  traced  back  to  the  judicial 
combat — has  influenced  legislation,  and   contributed    not  a 
little  to  the  general  acceptance  of  the  doctrine  that  each 
party  might  set  up  in  his  pleadings  a  claim  of  hypothetical 
facts,  which  it  was  for  the  evidence  afterward  to  test  and 
reduce  to  the  truth ;  that  each  might  endeavor  to  earn  the 
judge's  decision  in  his  favor  by  a  process  quite  different  from 
that  disinterested  examination  of  the  truth  which  the  same 
party  would  regard  as  his  duty  in  political  life,  in  science,  or 
in  private  intercourse  with  his  fellows ;  and,  consequently, 
that  the  allegations  made  by  each  party  in  the  case  were  to 
be  diflferently  regarded  from  those  of  other  witnesses,  and 
their  allegations  in  the  pleadings  from  those  made  in  other 
positions.     The  result  was  that  these  allegations  came  to  be 
regarded  only  as  a  means  of  information  respecting  the  issue 
to  be  tried — not  of  evidence  ;  that  they  could  not  be  taken 
for  true  unless  verified  by  oath,  and  even  then  only  in  cases 
{e,  g,,  of  default,  or  unanswered  allegations)  where  there  was 
nothing  for  the  judge  to  pass  upon  ;  and  that  the  oath  of  a 
party  must  be  considered,  not  like  that  of  any  other  witness, 
as  addressed  to  the  judge's  convictions,  but  as  a  distinct  step 
in  the  proceeding,  with  its  own  practical  result.     A  pleading, 
even  verified,  was  not  a  part  of  the  evidence  ;   if  the  part>''s 
oath  was  to  become  such,  it  must  take  a  different  form. 

The  opposite  view  to  the  one  thus  given  our  author  repre- 
sents as  now  prevailing  in  the  form  of  a  reaction  from  it, 
and  as  reducing  every  action  at  law  to  a  pure  scientific  proc- 
ess for  the  discovery  of  truth.  In  such  a  process  ever}- 
allegation  made  by  a  party,  whether  in  the  form  of  pleading 
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or  evidence,  has  the  same  value,  and  the  judge  is  entitled 
to  rely  upon  it  as  true.  He  may  even  punish  a  misstatement 
of  fact  in  the  pleading,  as  he  would  perjury  on  the  stand, 
without  any  consideration  of  the  party's  right  to  withhold 
allegations  prejudicial  to  his  own  side  of  the  case.  In  fact, 
he  cites  as  illustrations  of  the  latter  view — his  own — certain 
statutes — Zurich,  India,  etc. — punishing  a  false  statement  in 
an  unverified  pleading  as  a  crime ;  while,  as  a  parallel  illus- 
tration of  the  older  view,  he  refers  to  an  ordinance  of  the 
Papal  States  of  December  9,  1837,  declaring  that  even  false 
swearing,  in  the  answer  made  by  a  party  to  positiones,  or 
interrogations  propounded  by  his  opponent,  is  not  punishable. 
We  can  only  indicate  in  the  briefest  possible  manner  the 
answer  that  an  American  lawyer  would  probably  make  to 
our  author's  view.  We  are  so  accustomed  to  consider  law 
as  a  mere  congeries  of  independent  rules,  each  of  which  is 
to  be  valued  simply  by  its  practical  effect  in  the  attainment 
of  justice,  that  such  a  lawyer  might  not  fully  appreciate  the 
reason  of  the  dislike  felt  by  writers  on  systematic  law  to  the 
mingling  of  different  and  inconsistent  principles  in  the  same 
rules.  If  each  distinct  use  made  of  a  party's  oath  tended  on 
the  whole  to  a  right  decision  of  the  case, — if,  in  the  favorite 
phrase,  it  "worked  well" — we  might  hardly  see  why  that  oath 
should  not  be  permitted  in  one  instance  to  decide  the  case 
ipso  facto^  upon  the  Roman  conception  of  its  use,  even 
though  in  others  its  office  was  limited  simply  to  influencing 
the  decision  of  the  judge.  Only  those  who  have  occasion 
to  write  upon  the  law,  to  teach  it  to  students,  or  to  frame 
egislative  rules  for  its  improvement,  would  appreciate  the 
fact  that  every  such  inconsistency  is  something  more  than  a 
theoretical  evil ;  that  it  makes  our  law  harder  to  learn,  more 
difficult  to  apply,  less  uniform  in  its  decisions ;  in  short,  that 
it  is  just  these  incongruities  on  the  theoretical  basis  of  law 
which  produce  the  practical  delays,  uncertainties,  and  failures 
of  justice  that  the  laymen  are  so  ready  to  impute  to  the 
ignorance  and  depravity  of  the  profession.  But  even  those 
of  our  number  who  agree  fully  with  our  author  in  this  con- 
ception of  law  as  a  science,  and  of  the  value  of  harmony 
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and  logical  consistency  in  its  rules,  would  probably  object  to 
the  assumption  that  lies  at  the  base  of  his  reasoning  here. 
They  do  not  believe  it  to  be  merely  a  "survival"  from  the 
judicial  combat  of  the  middle  ages  that  g^ives  to  an  action  at 
law  the  nature  of  a  contest,  or  think  that  the  decisions  of  a 
legal  issue  can  ever  be  reduced  to  a  purely  scientific  search 
after  truth.  The  essential  difference  between  a  "truth  "  and 
a  "  right "  seems  to  us  to  be  too  deep  for  this.  Man  is  not  a 
creature  whose  actions  are  shaped,  or,  in  this  state  of  exist- 
ence at  least,  ever  can  be  shaped,  by  the  laws  of  eternal 
truth.  He  knows  in  part  only,  and  it  is  not  until  he  knows 
even  as  he  is  known  by  his  Creator  that  two  litigants  upon 
opposite  sides  of  a  controversy  can  unite  in  the  calm,  dis- 
passionate search  after  the  abstract  *  right  of  the  matter,  in 
the  spirit  with  which  they  might  pursue  a  question  of  science. 
There  is  implied  in  the  very  conception  of  a  right  an  element 
of  assertion,  of  claim,  of  strong-handed  maintenance  if  need 
be;  and  it  is  not  in  human  nature  to  assert  one's  rights 
against  opposition,  and  at  the  same  time  to  pursue  a  purely 
judicial  temper.  Hence  the  distinction  between  pleading 
and  evidence  seems  to  us  founded  in  the  very  nature  of  the 
case.  In  stating  their  respective  claims  the  parties  must  be 
allowed  a  certain  latitude,  if  only  to  cover  the  uncertainties 
of  a  yet  untried  issue.  Each  must  be  permitted  to  allege  in 
the  beginning  all  that  he  may,  under  any  aspect  of  the 
evidence,  establish  his  right  to  at  last.  To  refuse  this  would 
be  to  require  him  to  surrender  in  advance  every  point  that 
is  at  the  outset  doubtful  between  him  and  his  adversarj^ — 
the  absurdity  of  which,  or  at  least  its  inconsistency  with  the 
very  object  of  litigation,  is  evident, 

Wm.  G.  Hammond. 

Iowa  State  University,  Law  Department. 
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K     EFFECT  OF   TENDER   TO  DISCHARGE  LIENS 
UPON  PROPERTY  HELD  AS  SECURITY  FOR  DEBT 

I.  A  Tender  of  the  Sum  Due  extinguishes  the  Lien  upon  Per- 
sonal Property  held  merely  as  Security  for  Debt. — In  an  early 
case  the  court,  in  stating  the  reason  for  this  rule,  says  "  there 
is  a  difference  between  a  mortgage  of  lands  and  a  pledging 
of  goods,  for  the  mortgagor  hath  an  absolute  interest  in  the 
land,  but  the  other  hath  but  a  special  property  in  the  goods 
to  detain  them  for  his  security."  Radcliffe  v.  Davis,  Cro. 
Jac.  245. 

In  Addison  on  Torts,  45 1,  this  language  is  used :  "  When- 
ever a  person  has  a  lien  upon  goods  for  the  payment  of  money 
due  upon  them  *  *  *  the  lien  may  be  extinguished 
by  a  tender  of  the  money  due."  See,  further,  in  support  of 
the  rule  as  stated,  Smith's  Manual  of  Common  Law,  229 ; 
3  Pars,  on  Con.  248;  Story  on  Sales,  285. 

In  such  cases  the  rule  requiring  the  tender  to  be  kept 
good  does  not  apply.  The  debt  still  remains,  but  the  lien  is 
gone  absolutely  and  forever.  Nothing  can  revive  it.  Moy- 
nahan  v.  Moore,  9  Mich.  9. 

//.  The  same  Rule  now  Governs  in  Case  of  Mortgages  on 
Real  Estate, — Originally,  a  mortgage  vested  a  legal  estate  in 
the  mortgagee.  He  might,  wherever  he  saw  fit,  either  before 
or  after  condition  broken,  dispossess  the  mortgagor  by  eject- 
ment or  other  proper  proceeding.  The  mortgagor  might 
defeat  the  mortgagee's  title  by  payment  or  tender  upon  the 
precise  day  the  debt  became  due.  If,  however,  he  suffered 
this  day,  called  law-day^  to  pass  without  making  such  pay- 
ment or  tender,  he  had  no  further  rights  at  laiv.  Equity, 
however,  stepped  in  to  mitigate  the  rigor  of  the  law  by 
allowing  a  mortgagor  who  had  made  payment  or  tender 
after  law-day  his  right  of  redemption.  While  the  law 
9 
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remained  in  this  condition,  neither  payment  nor  tender  were 
sufficient  of  themselves  to  extinguish  the  mortgagee's  titls 
In  this  respect  payment  and  tender  after  law-day  had  pre 
cisely  the  same  effect.  In  either  case  a  suit  in  equit}'  \*'as 
still  required  to  extinguish  the  mortgagee's  title. 

In  cases  where  such  suits  were  founded  upon  a  mere  ten 
der,  courts  of  equity  always  applied  the  principle  that  he  whv 
seeks  equity  must  first  do  equity,  and  required  that  the  tender 
be  kept  good  as  a  condition  necessary  to  an  allowance  of  thi 
relief  sought. 

This  original  theory  of  actual  title  in  the  mortgagee  will, 
it  is  believed,  be  found  to  be  the  basis  of  the  numeroui 
decisions  (overruled  cases  excepted)  holding  that  a  tender 
must  be  kept  good  in  order  to  discharge  a  mortgage  lien. 

Afterwards,  in  most  states  the  law  upon  this  subject 
underwent  a  radical  change.  The  mortgagee,  instead 
having  a  perfect  title  at  law,  has  no  title  at  all.  Even  aftcrj 
default  he  must  still  resort  to  legal  proceedings  in  order  t  . 
divest  the  title  of  the  mortgagor.  The  mortgagor,  after 
making  payment  or  tender,  has  no  occasion  to  call  upon  a 
court  of  equity  for  relief  against  the  mortgagee's  title 
simply  because  the  latter  neither  has,  nor  ever  did  have. 
any  title.  Instead  of  relying  uQon  payment  or  tender  a> 
weapons  of  offence  with  which  to  destroy  the  mortgagee- 
title,  he  relies  upon  them  as  a  defence  to  protect  his  own. 
The  maxim  that  he  who  seeks  equity  must  first  do  equity 
has  no  application  to  him.  He  seeks  nothing.  Satisfied 
with  the  existing  order  of  things,  he  only  desires  to  be 
let  alone. 

The  supreme  court  of  Kansas,  in  speaking  of  the  revolu- 
tion undergone  by  the  law  of  mortgage,  uses  langua;;e 
equally  and  generally  applicable  elsewhere. 

"The  mortgage  vests  no  title  and  gives  no  right  of  p^-^- 
session  even  after  breach.  The  common-law  attributes  'r 
mortgages  have  been  by  statute  wholly  set  aside,  and  the 
ancient  theories  demolished.  The  statute  gjives  the  mort- 
gagor the  right  of  possession  even  after  breach,  and  con- 
fines the  remedy  of  the  mortgagee  to  an  ordinary  action 
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and  sale  of  the  mortgaged  premises,  negativing  the  idea  of 
title  in  the  mortgagee."     Chick  et  aL  v.  Willets,  2  Kan.  385. 

It  will  be  observed  that,  under  the  law  of  mortgage  as 
thus  stated,  there  is  no  longer  any  reason  for  the  distinction 
pointed  out  in  Radcliff  v.  Davis,  supra^  between  a  pledging 
of  goods  and  a  mortgage  of  lands,  as  to  the  effect  of  tender. 
The  reason  for  the  distinction  failing,  the  distinction  itself 
fails,  and  a  mortgage  of  lands  is  thus  brought  within  the 
reason  of  the  rule  as  stated  in  that  case,  and  by  Smith, 
Addison,  Story,  and  Parsons,  above  cited. 

Accordingly  it  will  be  found  that,  wherever  the  law  of 
mortgage  as  above  stated  prevails,  courts  hold  that  tender 
after  law-day,  and  even  after  suit  brought  for  foreclosure,  and, 
though  not  kept  good,  extinguishes  the  lien  of  the  mort- 
gage. 

The  court,  in  Kortright  v.  Cady,  21  N.  Y.  366,  in  speak- 
ing of  this  precise  point,  uses  this  language : 

"  It  is  impossible  to  hold  otherwise,  unless  we  also  say  that 
the  mortgage,  which  was  before  a  mere  security,  becomes  a 
freehold  estate  by  reason  of  the  default.  That  this  is  not  true 
has  been  abundantly  shown."  See,  also,  in  support  of  this 
proposition,  Caruthers  v.  Humphrey,  12  Mich.  270;  Ladue 
v.  D.  &  M.  R.  R.  Co.,  13  ^t^ch.  393 ;  and  26  Mich.  500. 

In  the  case  of  Perre  v.  Castro,  14  Cal.  519,  the  decision 
was  adverse  to  the  rule  now  stated.  It  was  rendered  prior 
to  the  decision  of  Kortright  v.  Cady,  supra.  In  the  subse- 
quent case  of  Hayes  v.  Joseph,  26  Cal.  5 14,  the  same  court 
refer  approvingly  to  Kortright  v.  Cady,  and  throw  grave 
doubt  upon  the  prior  case  of  Perre  v.  Castro ;  and,  again,  in 
the  case  of  Ketcham  v.  Crippen,  37  Cal.  223,  the  court  vir- 
tually overrule  Perre  v.  Castro,  and  say,  "we  think  the 
reasoning  in  the  case  of  Kortright  v.  Cady  unanswerable." 

L.  W.  Keplinger. 
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VI.    BOOK  REVIEWS. 

A  Treatise  on  the  Wrongs  called  Slander  and  Libel,  and  ok 
THE  Remedy  by  Civil  Action  for  those?  Wrongs.  To  which 
is  added,  in  this  Edition,  a  Chapter  on  Malicious  Prosecution. 
By  John  Townshend.  Third  Edition.  New  York :  Baker, 
Voorhis&Co.     1877. 

While  we  may  not  agree  with  Mr.  Townshend  that  the  princi- 
pies  of  the  law  of  libel  have  been  more  subject  to  perversion  and 
less  scientifically  treated  than  those  of  any  other  branch  of  the 
law,  it  must  be  conceded  that,  with  the  profession  at  large,  espe- 
cially in  this  country,  these  principles  are,  perhaps,  less  understood 
than  are  those  of  any  other  branch  of  the  law  of  torts.  To  the 
average  practitioner  the  law  of  slander  and  libel  is  a  sort  of  terra 
tncogm'ta,  across  whose  threshold  he  ventures  but  rarely,  and  then 
with  hesitating  and  doubtful  steps.  Many  lawyers  pass  through  a 
life-time  of  successful  general  practice  without  once  receiving  a 
retainer  in  an  action  for  slander  or  libel.  Especially  is  this  true  in 
the  larger  cities  and  business  centres,  where  the  commercial 
branches  of  the  law  naturally  receive  the  largest  degree  of  atten- 
tion, and  absorb  in  great  part  the  time  and  labors  of  the  profes* 
sion.  And  yet  this  very  tendency,  so  far  from  rendering  treatises 
upon  this  branch  of  the  law  undesirable,  rather  serves  to  emphasize 
the  necessity  for  their  preparation  and  use,  since  it  is  in  those 
branches  which  are  least  generally  understood  that  students  and 
practitioners  need  most  assistance. 

Mr.  Townshend's  work,  now  in  its  third  edition,  has  been  long 
enough  before  the  profession  to  have  attained  its  proper  rank  in 
our  legal  literature.  And  that  rank  is  certainly  a  high  one.  The 
book  has  become  a  standard  authority,  and  has  received  the  favor- 
able verdict  of  a  profession  whose  verdict  upon  the  merits  or 
demerits  of  the  tools  of  their  trade,  if  sometimes  generous,  is  ne^-er 
unjust.  And  the  author  has  certainly  shown  in  this,  as  in  his  pre- 
vious editions,  what  he  tells  us  constituted  a  principal  feature  of 
his  endeavor — that,  when  properly  understood,  the  wrongs  called 
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slander  and  libel,  as  well  as  the  legal  principles  applicable  to  those 
wrongs,  present  no  exceptional  features  other  than,  or  different 
from,  the  law  of  torts  in  general ;  and  that  there  is  nothing  in  the 
law  of  libel  rendering  it  intrinsically  more  difficult  of  comprehen- 
sion than  any  other  branch  of  our  jurisprudence. 

And  yet  we  cannot  agree  with  the  author  that  this  or  any  other 
branch  of  the  law  may  be  reduced  to  the  certainty  of  an  exact  or 
mathematical  science.  Briefly  stated,  his  argument  is  that  mathe- 
matical science  is  certain,  not  because  its  definitions  are  true,  but 
because  they  are  certain;  and,  per  contra^  legal  science  is  uncer- 
tain only  because  its  definitions  are  uncertain.  But  many  legal 
definitions  are  as  certain  and  precise  as  those  of  mathematics  or 
any  other  of  he  exact  sciences,  and  yet  the  greatest  uncertainty 
may  exist  in  the  application  of  legal  principles  to  the  facts  of  a 
particular  cause.  The  truth  is  that  the  law  is  not  yet — and,  unless 
by  means  of  some  undiscovered  method  of  codification,  can  never 
be — an  exact  science.  Perhaps  its  nearest  approach  to  exactitude 
may  be  found  in  the  system  of  common-law  pleadings;  while  in 
the  law  of  torts,  to  which  the  law  of  libel  sustains  the  relation  of 
species  to  genera,  we  are  certainly  farther  away  from  the  precision 
of  the  exact  sciences  than  in  the  law  of  contracts,  of  evidence,  or 
of  real  property.  The  difficulty — unnoticed  by  Mr.  Townshend — is 
that,  while  in  mathematics  the  premises  of  every  argument  are 
generally  true,  in  law  we  can  seldom  be  quite  certain  of  the  major 
or  minor  premise  of  our  argument,  and,  indeed,  comparatively 
few  methods  of  legal  reasoning  are  susceptible  of  being  formulated 
in  the  syllogistic  process. 

In  his  definitions  Mr.  Townshend  is  certainly  fortunate.  With- 
out attempting  to  be  exhaustive,  he  contents  himself  with  clearness 
and  consistency,  using  always  the  same  terms  in  the  same  sense. 
Regarding  the  law  of  libel,  in  its  broadest  sense,  as  including  most, 
if  not  all,  of  the  wrongs  effected  by  means  of  language,  he  limits 
the  scope  of  his  work  to  so  much  of  it  only  as  applies  to  slander 
and  to  libel  as  a  priva^te  wrong,  in  distinction  from  its  criminal 
aspect.  Without  attempting  to  construct  strictly  accurate  defini- 
tions, he  defines  slander  and  libel  as  "wrongs  occasioned  by  lan- 
guage or  effigy — that  is  to  say,  slander  is  a  wrong  occasioned 
by  speech,  and  libel  is  a  wrong  occasioned  by  writing  or  ^i^%y ' ' 
(p.  8i).  Though  not  exhaustive,  these  definitions  are  sufficiently 
descriptive,  and  the  author  is  consistent  in  their  use  throughout  his 
entire  work. 

Digitized  by  VjjOOQIC 


772  TOWNSHEND   ON   SLANDER  AND   LIBEL. 

* 

A  noticeable  feature  of  the  work  is  the  prominence  given  to  the 
pecuniary  injury  as  the  gist  of  the  action  for  slander  or  libeL 
Treating  reputation  as  a  relative,  and  not  an  absolute,  right  (p.  93), 
and  regarding  one's  right  to  its  uninterrupted  enjoyment  to  be — 
like  his  right  to  the  enjoyment  of  his  property — subject  always  to 
such  conditions  as  are  imposed  by  the  general  welfare,  the  conclu- 
sion is  reached  (p.  108)  that  the  protection  afforded  by  the  law 
in  actions  of  slander  or  libel  is  to  property,  and  not  to  reputation, 
as  such,  independent  of  pecuniary  loss.  And,  while  conceding 
(p.  no)  that  the  law  does  in  fact,  and  to  a  great  extent,  protect 
reputation,  the  author  insists  that  it  does  so  indirectly  and  by 
means  of  a  legal  fiction,  the  assumption  of  pecuniary  loss,  since 
certain  language  is  regarded  per  se  as  proof  of  such  loss.  We  do 
not  remember  to  have  anywhere  seen  the  distinction  better  stated, 
or  supported  by  more  satisfactory  reasoning. 

Perhaps  the  most  satisfactory,  as  it  is  certainly  the  most  instruct- 
ive, portion  of  the  work  is  chapter  IX,  in  which  are  treated  the 
defences  to  the  action,  including,  among  others,  the  topics  of  the  Priv- 
ileged Publications,  Truth  of  the  Publication,  Legislative  and  Judi- 
cial Proceedings,  Freedom  of  the  Press,  and  Criticism.  The  treat- 
ment of  the  topics  here  indicated  is  certainly  masterly,  and  leaves 
little  to  be  desired.  Privileged  communications  are  held  to  com- 
prehend all  statements  made  in  good  faith  in  the  performance  of  a 
duty,  or  with  a  fair  and  reasonable  purpose  of  affording  protection 
to  the  person  making  them,  or  to  whom  they  are  made.  In  other 
words,  a  communication  made  bona  fide  upon  any  matter  in  which 
the  person  is  interested,  or  in  reference  to  which  he  has  a  duty,  is 
privileged,  if  made  to  a  person  having  a  corresponding  interest  or 
duty  in  the  subject-matter,  even  though  the  communication  con- 
tains criminatory  matter  otherwise  slanderous  or  actionable  (p. 
351).  This,  of  course,  embraces  all  communications  made  in 
judicial  proceedings,  either-  by  judges,  counsel,  parties,  or  wit- 
nesses, if  made  in  the  direct  line  of  their  duty.  And  the  general 
proposition  here  stated  affords  the  key-note  to  the  author's  discus- 
sion of  the  entire  range  of  defences  in  actions  for  slander  or  libel. 
The  modern  doctrine  that  the  truth  of  the  matter  published  b  a 
complete  defence  to  an  action,  either  of  slander  or  libel,  is  also 
satisfactorily,  though  somewhat  briefly,  discussed  in  the  same  chap* 
ter  (p.  357  etseq.). 

The  subject  of  reports  of  judicial  proceedings  is  not  the  least 
instructive  of  this  chapter,  and  is  one  whose  intrinsic  importance 
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certainly  commends  it  to  the  careful  attention  of  the  bar  and 
bench.  In  this  connection  the  note  to  page  407  affords  an  excellent 
commentary  upon  the  tendency  of  the  courts  to  a  greater  liber- 
ality in  their  treatment  of  fair  discussion,  or  impartial  reports  of 
their  proceedings.  The  case  cited  is  that  of  Horace  Greeley, 
against  whom  proceedings  were  instituted  for  a  contempt  of  court. 
It  appears  from  the  note  that  during  the  trial  of  one  Nixon,  in  the 
court  of  oyer  and  terminer,  of  New  York  city,  in  April,  1864, 
an  article  was  published  in  the  New  York  Tribune,  entitled  "A 
Judicial  Outrage,*'  and  which  was  supposed  to  xeflect  upon  the 
conduct  of  the  presiding  judge,  G.  G.  Barnard.  A  rule  was 
accordingly  issued  requiring  Mr.  Greeley  to  show  cause  why  he 
should  not  be  attached  for  contempt,  and  he  was  required  to  answer 
certain  interrogatories  with  reference  to  the  authorship  of  the 
article  in  question.  Mr.  Greeley,  in  response  to  the  interrogato- 
ries, filed  a  manly  statement,  in  which  he  asserted  that  he  was  the 
principal  editor  and  one  of  the  proprietors  of  the  Tribune^  and,  as 
such,  subject  to  all  the  responsibilities  justly  pertaining  to  such  rela- 
tions. He  concluded  by  declining  to  answer  any  questions  that 
might  expose  any  of  his  associates  in  the  Tribune  to  the  discipline 
of  the  court,  expressing  his  preference  to  abide,  in  person,  the  con- 
sequences, whatever  they  might  be.  The  court,  being  satisfied 
that  no  disrespect  was  intended,  discharged  the  doughty  editor. 

Space  will  not  permit  an  extended  criticism  of  the  author's  dis- 
cussion of  the  freedom  of  the  press,  and  its  kindred  topic  of  criti- 
cism, although,  both  to  lawyers  and  laymen,  these  are  doubtless  the 
most  entertaining  parts  of  the  work.  Suffice  it  to  say  that  here, 
as  elsewhere,  Mr.  Townshend  has  shown  the  most  painstaking  care 
in  the  collection  and  use  of  his  materials,  and  has  presented  an 
instructive  commentary  upon  what  always  has  been,  and  always 
will  be,  the  most  interesting  phase  of  the  law  of  libel — that  which 
touches  it  in  its  relations  to  the  public  press.  Here,  too,  as  else- 
where, he  indulges  in  a  somewhat  free  spirit  of  criticism  of  the 
views  of  leading  jurists,  especially  of  Lord  Chief  Justice  Cock- 
burn,  whom  he  criticizes  severely,  yet,  in  the  main,  fairly.  Refer- 
ring (p.  491,  note  i)  to  the  charge  of  the  lord  justice  in  Seymour 
v.  Butterworth,  3  Fost.  &  Fin.  384,  the  author  expresses  his 
emphatic  dissent  from  the  language  used  by  his  lordship  in  speak- 
ing of  the  rights  and  duties  of  a  public  writer  as  if  he  were 
endowed  with  peculiar  rights,  while  the  law  recognizes  no  such 
station  as  that  of  public  writer,  and,  unless  by  statute,  affords  him 
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no  exceptional  privileges  or  advantages.  Equally  just  is  the 
author's  criticism,  in  the  same  note,  upon  the  distinction  drawn  by 
Cockbum  between  public  and  private  men,  and  between  public 
and  private  acts.  The  law  of  libel  recognizes  no  such  distinc- 
tionsy  although  the  judges  may,  and  sometimes  do,  afford  them  a 
^asi'Tccogii  ition. 

In  a  work  of  so  much  real  excellence  we  regret  the  more  to 
observe  certain  minor  blemishes,  which,  though  pertaining  rather 
to  matters  of  taste  than  of  substance,  might  better  be  omitted. 
Prominent  among  these  is  the  tendency  of  the  author  to  magnify 
his  own  labors,  and  to  disparage  those  of  his  predecessors  in  the 
same  field.  He  assures  us  in  his  opening  chapter  that,  while  pro- 
foundly sensible  of  his  comparative  inability  to  do  justice  to  his 
subject,  he  yet  flatters  himself  that  he  shall  be  able  to  lay  before 
his  readers  a  *'  more  systematic  outline  of  the  principles  of  the  law 
of  libel  than  any  which  has  hitherto  been  offered  or  attempted.*' 
And,  in  the  succeeding  section,  we  are  told  that  *'  the  meagre 
attempts  heretofore  made  to  reduce  the  subject  into  any  systematic 
form  will  oblige  us,  to  a  considerable  extent,  to  treat  the  subject  as 
res  nova,'*  Surely  the  excellent  treatise  of  Mr.  Starkie,  long  a 
standard  work,  is  deserving  of  fairer  treatment.  Nor  do  we  need 
to  be  assured,  in  the  same  chapter,  that  the  author  *'  really  has  no 
pet  theory  to  maintain,"  or  that  he  will  **most  religiously  abstain 
from  any  intentional  garbling  of  authority,  or  the  wilful  withhold- 
ing of  any  decision  or  dictum^  in  order  to  support  any  particular 
view  or  theory." 

"The  lady  doth  protest  too  much,  methinks." 

Barring  these  minor  faults,  upon  which  we  have,  perhaps,  already 
laid  too  much  stress,  we  have  only  words  of  commendation  for  the 
thorough  and  honest  work  displayed  in  every  page  of  Mr.  Town- 
shend's  treatise.  He  has  drawn  his  materials  from  an  unusually 
extended  range  of  investigation,  reaching  far  beyond  the  reports 
of  adjudicated  cases,  and  covering  a  wide  domain  of  contempora- 
neous literature — English  and  American — from  which  he  has  freely 
illustrated  and  enriched  his  subject.  Singularly  accurate  in  his 
mental  processes,  and  equally  felicitous  in  giving  them  expression, 
his  treatment  of  the  subject  is  always  clear,  often  philosophic, 
sometimes  profound.  And  the  result  is  a  work  which,  if  we  mis- 
take not,  will  live  far  beyond  the  present  generation  of  lawyers. 

H. 
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United  States  Reports.  Supreme  Court.  Vol.  94.  Cases 
Argued  and  Adjudged  in  the  Supreme  Court  of  the  United 
States.  October  Term,  1876.  Reported  by  William  T.  Otto. 
Vol.  IV.     Boston  :    Little,  Brown,  and  Company.     1877. 

Mr.  Otto's  latest  volume  is  larger  than  any  of  its  predecessors, 
presenting  824  pa^es  of  reported  cases.  We  have  heretofore 
called  the  attention  to  certain  excellences  in  this  series  of  reports, 
and  also  to  certain  respects  in  which  we  would  be  glad  to  note 
further  improvement.  We  observe  no  change  in  these  respects. 
The  reporter  may  now  be  set  down  as  ranking  above  the  average 
of  reporters,  while  not  yet  entitled  to  the  highest  place. 

A  noticeable  feature  of  the  present  volume  is  the  presentation  of 
not  less  than  ten  cases  involving  letters-patent,  the  opinions  in 
which  are  generally  carefully  drawn  and  important.  Mr.  Justice 
Clifford  seems  to  be  the  member  of  the  bench  who  makes  this 
class  of  cases  a  specialty,  he  having  delivered  the  opinions  in  four 
of  these  ten  cases,  while  the  others  were  divided  among  five  other 
justices.  Among  these  cases,  that  of  Cochrane  v.  Deever,  p.  780, 
will  attract  attention,  as  the  case  involving  <he  new  processes  for 
•manufacturing,  bolting,  and  purifying  flour ;  which  case  has  been 
made  the  basis  of  numerous  late  suits  in  various  localities  against 
millers  using  the  new  or  French  process  of  grinding  flour,  and  in 
which  suits  the  defence  is  set  up  that  this  decision  in  Cochrane  v. 
Deever  is  void  for  fraud. 

The  patent  cases  in  this  volume  illustrate,  we  think,  a  tendency 
in  the  court  to  restrict  the  field  to  be  covered  by  patented  inven- 
tions. Dunbar  v.  Myers,  p.  187,  involves  an  improved  machine 
for  sawing  thin  boards.  The  improvement,  which  consisted  in  the 
employment,  behind  the  saw,  of  two  deflecting  plates  instead  of 
one,  was  held  not  patentable  because  devoid  of  **  invention,*'  in  the 
^ense  of  the  patent  laws.  The  celebrated  "door-knob"  case  of 
Hotchkiss  v.  Greenwood,  11  How.  267,  was  followed  as  an  authority, 
the  court  saying :  "  It  was  decided  by  this  court  more  than  a  quarter 
of  a  century  ago  that,  unless  more  ingenuity  and  skill  were  required  in 
making  or  applying  the  said  improvement  than  are  possessed  by  an 
ordinary  mechanic  acquainted  with  the  business,  there  is  an  absence 
of  that  degree  of  skill  and  ingenuity  which  constitute  the  essential 
elements  of  every  invention.*'  This  declaration,  from  a  now 
united  court  (Mr.  Justice  Woodbury  dissented  in  11  How.),  will 
doubtless  become  a  canon  of  construction  in  all  controversies  over 
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letters-patent,  where  the  pure  question  of  "invention  "  is  at  issue. 
Merrill  v.  Yeomans,  p.  568,  further  illustrates  the  restrictive 
tendency  of  the  court.  The  patent,  which  specifically  covered  a 
new  method  or  process  of  producing  deodorized,  heavy,  hydrocar- 
bon oils,  was  held  not  to  cover  the  manufactured  article.  The 
"claim"  of  the  patentee,  being  distinguished  from  his  "descrip- 
tion" or  "specification"  by  the  learned  court,  was  held  hot  broad 
enough  to  cover  anything  more  than  the  mere  process.  The  case 
is  summed  up  as  follows:  "The  growth  of  the  patent  system,  in 
the  last  quarter  of  a  century,  in  this  country,  has  reached  a  stage  in 
its  progress  where  the  variety  and  magnitude  of  the  interests 
involved  require  accuracy,  precision,  and  care  in  the  preparation 
of  all  the  papers  on  which  the  patent  is  founded.  It  is  no  longer  a 
scarcely-recognized  principle  struggling  for  a  foot-hold,  but  it  is  an 
organized  system  with  well-settled  rules,  supporting  itself  at  once 
by  its  utility  and  by  the  wealth  which  it  creates  and  commands. 
The  developed  and  improved  condition  of  the  patent  law,  and  of 
the  principles  which  govern  the  exclusive  rights  conferred  by  it, 
leave  no  excuse  for  ambiguous  language  or  vague  description.  The 
public  should  not  be  deprived  of  rights  supposed  to  belong  to  it 
without  being  clearly  told  what  it  is  that  limits  these  rights.  The 
genius  of  the  inventor,  constantly  making  improvements  in  exist- 
ing patents — a  process  which  gives  to  the  patent  system  its  greatest 
value — should  not  be  restrained,  by  vague  and  indefinite  descrip- 
tions of  claims  in  existing  patents,  from  the  salutary  and  necessary 
right  of  improving  on  that  which  has  already  been  invented.  It 
seems  to  us  that  nothing  can  be  more  just  and  fair,  both  to  the 
patentee  and  to  the  public,  than  that  the  former  should  understand, 
and  correctly  describe,  just  what  he  has  invented,  and  for  what  he 
claims  a  patent." 

Leading  and  important  cases  upon  other  topics  are  also  to  be 
found  in  this  volume.  Relief  Fire  Insurance  Company  v.  Shaw, 
p.  574,  holds  that  valid  contracts  of  insurance  may  be  made  by 
parol  as  well  as  by  written  policy ;  thus  following,  although  without 
noticing  it,  the  d(y:trine  of  Insurance  Company  v.  Colt,  20  Wall. 
560.  Doyle  V.  Continental  Insurance  Company,  p.  535,  is  the 
case  in  which  the  court,  while  holding  to  the  doctrine  of  Insurance 
Company  v.  Morse,  20  Wall.  445,  that  an  agreement  of  a  foreign 
corporation  not  to  remove  its  cases  to  the  United  States  courts  was 
void  as  against  public  policy,  yet  held,  over  the  dissent  of  Justices 
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Bradley,  Swayne,  and  Miller,  that  the  right  of  the  state  to  exclude 
the  foreign  corporation  for  failure  to  make  or  comply  with  such  an 
agreement  .cannot  be  interfered  with  by  the  federal  courts. 

Two  cases  upon  life  insurance,  which  have  been  widely  published 
in  the  legal  journals,  treat  of  the  interesting  question  of  insurable 
interest,  Connecticut  Mutual  Insurance  Company  v.  Schaefer, 
P-  45 7>  is  the  case  of  survivorship  between  husband  and  wife, 
after  divorce,  as  affecting  a  joint  policy,  taken  during  the  marriage, 
on  the  lives  of  both,  for  the  benefit  of  the  survivor.  It  was  held 
that  the  divorce  caused  no  cessation  of  the  insurable  interest.  In 
-^tna  Life  Insurance  Company  v.  France,  p.  561,  a  sister  is  held 
to  have  an  insurable  interest  in  the  life  of  her  brother  by  reason  of 
relationship  alone. 

In  McCready  v.  Virginia,  p.  391,  a  law  is  sustained  which  pro- 
hibits citizens  of  other  states  from  planting  oysters  in  the  soil  cov- 
ered by  the  tide-waters  of  Virginia.  In  Davis  v.  Brown,  p.  423,  a 
suit  against  endorsers  on  a  promissory  note  allows  the  endorsers' 
contract  to  be  limited,  by  extraneous  written  evidence,  to  an 
endorsement  without  recourse.  MuUer  v.  Dows,  p.  445,  shows  how 
the  old  controversy  over  the  citizenship  of  members  of  corporations 
created  by  state  laws  has  been  settled  by  the  establishment  of  the 
doctrine,  for  the  federal  courts,  that,  for  all  purposes  of  jurisdiction, 
it  is  conclusively  presumed  that  all  the  stockholders  are  citizens  of 
the  state  which  created  the  corporation. 

^.r/tfr/^  Smith,  p.  455,  holds  that  there  can  be  no  presump- 
tions in  favor  of  the  jurisdiction  of  the  courts  of  the  United  States, 
but  that  the  facts  upon  which  it  rests  must  affirmatively  appear  in 
the  record  of  every  suit  in  such  courts ;  so  the  fact  that  the  relat- 
ors claimed  title  under  the  revenue  laws  of  the  United  States  was 
not  sufficient,  under  the  act  of  March  2,  1833,  to  give  jurisdiction, 
where  it  did  not  also  appear  that  such  title  was  disputed. 

Johnson  v.  Harman,  p.  371,  is  an  entertaining  case,  involving 
the  practice  in  equity  where  a  feigned  issue  is  submitted  to  a  jury. 
Such  cases  are  not  put  upon  a  parity  with  trials  by  jury  at  law ;  and 
it  is  held  that  no  question  will  be  entertained  as  to  the  correctness 
of  the  instructions  given  by  the  court  to  the  jury,  because  the 
feigned  issue  was  directed  only  for  the  purpose  of  informing  the 
conscience  of  the  chancellor,  and  the  cause  was  to  be  tried,  and 
must  be  considered  as  tried,  on  the  whole  record,  and  is  to  be  simi- 
larly tried  on  appeal.  This  case  suggests,  by  antithesis,  the  case 
from  the  county  court  in  Colorado,  lately  reported  in  the   Central 
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LawJournaL  We  do  not  see  it  cited  as  presented  in  the  briefe  ^ 
counsel,   though  it  would  have  been  pertinent  to  the  qaesdoc 

raised  in  Johnson  v.  Harman.     "  In  the  case  of v. , 

this  court,  sitting  as  a  jury,  has  heard  the  evidence,  and  the  courts 
as  a  court,  has  instructed  the  court,  sitting  as  a  jury,  as  to  the  lai 
in  the  case.  After  due  deliberation  on  the  evidence  and  thi 
instructions,  the  court,  sitting  as  a  jury,  is  obliged  to  announce  tha 
the  jury  cannot  agree,  and  a  new  trial  before  another  jury  is  con 
sequently  ordered."  4  C.  L.  J.  p.  384  (April  20,  1877).  Tnt 
complete  severance  of  the  functions  of  court  and  jury,  in  case 
where  there  is  no  jury,  can  no  longer  be  tolerated,  under  tb 
authority  of  Johnson  v.  Harman,  supra. 

The  decision  in  the  celebrated  "  Jumel  will"  case  (reported  a 
Bowen  v.  Chase,  p.  814)  closes  this  most  interesting  volame  o 
reports,  from  which  our  limited  space  forbids  any  further  citations 

P. 

Tennessee  Chancery  Reports.  Cases  Argued  in  the  Coort  01 
Chancery  of  the  State  of  Tennessee,  and  Decided  by  the  Hon 
William  Frierson  Cooper,  Chancellor  of  the  Seventh  Chaa 
eery  District,  at  Nashville.  Vol.  II.  St.  Louis :  G.  L  Jones  & 
Co.     1877. 

This  handsome  volume  of  780  well-filled  pages  furnishes  addi 
tional  evidence  of  the  propriety  of  the  publication  of  this  series  ol 
special  reports — which  the  reviewer  commented  upon  on  the  advenl 
of  the  first  volume — ^and  is  in  itself  a  justification  of  the  experiment 
The  success  of  the  first  volume,  locally  at  least,  was  unqualified 
No  late  volume  of  the  reports  of  the  supreme  court  of  the  state  ha^ 
been  more  warmly  welcomed  by  the  profession,  more  closely  an 
profitably  read,  more  often  cited  in  court.  A  cursory  examination 
the  second  volume  indicates  that  it  will  equal,  if  it  does  not  indeed 
excel,  its  predecessor  in  the  valuable  character  and  quality  of  the 
judicial  decisions  which  are  here  presented  to  the  profession.  This 
excellence  and  usefulness  are  not  to  be  measured  by  state  lices. 
Practitioners  in  other  states  than  Tennessee  may  note  some  cases 
where  the  adjudication  turns  on  principles  of  a  purely  lepl 
character,  applied  here  in  a  chancery  court  under  the  statutory 
extensions  of  the  chancery  jurisdiction  peculiar  to  Tennessee. 
But  these  are  merely  exceptional  cases,  whose  value  is  locil. 
Nearly  all  the  cases  reported  will  prove  of  use  to  chancery  lawycn 
in  any  state.     We  can  do  no  more  than  make  brief  reference  tj 
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some  points  here  decided,  taking  examples  merely  at  random.  A 
judgment  at  law  upon  a  note  secured  by  mortgage  or  trust  deed 
does  not  merge  the  debt  so  as  to  bar  or  affect  the  right  of  fore- 
closure, nor  is  this  right  affected  by  the  statutory  limitation  of 
actions  at  law  for  debt.  Harris  v.  Vaughn,  p.  483.  Exceptions  to 
the  answer  of  a  corporation  under  its  corporate  seal  will  not  lie  to 
its  sufficiency  as  a  discovery,  and  would  be  a  useless  form  to  its 
sufficiency  as  a  pleading.  Smith  v.  St.  Louis  Mutual  Life  Insur- 
ance Company,  p.  599.  Except  by  statute,  no  such  practice  is 
known  in  equity  as  making  a  person  a  defendant  upon  his  own 
application,  without  the  consent  of  the  complainant.  Stretch  v. 
Stretch,  p.  140.  A  bill  clearly  wanting  in  equity  will  be  dismissed 
on  demurrer,  mero  motu  by  the  court,  even  if  the  causes  of  demurrer 
assigned  are  not  technically  sufficient  to  cover  every  ground  of  objec- 
tion. Knight  V.  Atkisson,  p.  384.  Not  only  is  mutual  mistake  a 
well-established  ground  of  equitable  relief,  but  so  also  is  the  mistake 
of  one  party  only — even  of  the  party  applying  for  relief — if  it  be 
clearly  proved.  Harding  v.  Egin,  p.  39.  Exceptions  to  a  mas- 
ter's report,  based  upon  evidence  in  the  cause,  should  be  at  once 
brought  to  the  attention  of  the  master,  to  be  by  him  considered 
before  they  are  presented  to  the  court ;  and,  a  different  practice 
having  before  obtained,  the  chancellor  establishes  the  correct  prac- 
tice by  a  new  general  rule.     Gleaves  v.  Ferguson,  p.  389. 

The  question  whether  a  mother  has  power  to  appoint  a  testa- 
mentary guardian  for  her  children,  which  has  been  an  open  and 
troublesome  one  to  the  bar  of  Tennessee,  and  has  not  been  fre- 
quently adjudicated  in  any  of  the  states,  is  here  resolved  by  the 
chancellor  in  the  negative.     £x  parte,  Bell,  p.  327. 

Here  is  also  a  contribution  to  the  current  **  sewing-machine 
law,"  in  the  case  of  Howe  Sewing  Machine  Company  v.  Zachary, 
where  the  vendor  of  a  machine — who,  upon  the  theory  that  there 
was  no  valid  sale,  sued  the  vendee  in  replevin  therefor  and  lost 
the  suit,  and  suffered  judgment  therein  for  its  value — was  allowed  to 
file  a  bill  in  chancery  and  set  off  his  demand  for  the  price  of  the 
machine  against  the  judgment  (p.  478). 

But  we  could  fill  our  pages  with  citations  similarly  interesting. 
Chancellor  Cooper  seems  to  have  the  happy  faculty  of  gathering 
into  his  forum  cases  of  special  interest.  Perhaps  they  are  drawn 
in  by  the  attraction  of  some  natural  magnetism  which  he  possesses. 
This  peculiarity  was  noticed  in  the  first  volume  of  the  series  of  his 
reports.    We  find  in  this  second  volume  a  case  where  a  young  man 
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of  full  age  and  sound  mind  conveyed  all  his  real  estate  in  fee- 
simple  to  a  lawyer,  as  his  trustee,  to  hold  the  same  for  him,  the 
ostensible  object  being  to  protect  the  inexperienced  youth  from 
"imposition  at  the  hands  of  the  designing,"  and  the  bill  being 
filed  to  set  aside  mortgages  made  by  the  trustee,  who  had  appropri- 
ated the  money.  Harding  v.  St.  Louis  Life  Insurance  Companj, 
p.  465.  Also  a  case  arising  on  notes  given  for  the  conveyance  of 
"the  secret  of  a  remedy  for  chills  and  fever,"  known  as  "Dr. 
Knaffle's  chill  pills."  Flippin  v.  Knaffle,  p.  238.  Also  a  case 
brought  by  residents  in  the  vicinity  of  Fisk  University  to  restrain 
a  theoretical  and  vaguely  apprehended  nuisance  from  sewerage  on 
the  lands  of  that  institution  (p.  587).  And  here  is  the  case  of 
Benevolent  Society  No.  2  v.  Benevolent  Society  No.  2,  p.  77, 
which  presents  a  ^raz;^  controversy  between  two  societies — one  com- 
posed wholly  of  colored  males  and  the  other  of  colored  females- 
over  the  possession  and  use  of  a  cemetery. 

Williams  v.  Carson,  p.  269,  has  been  frequently  adverted  to  as 
illustrating  the  humorous  side  of  the  staid  chancellor's  character. 
He  here  institutes  a  comparison  between  the  law  of  Hales  v.  Petit, 
I  Plowd.  253,  and  that  of  the  grave-digger's  scene  in  Hamlet,  in 
similar  manner  to  that  employed  by  Lord  Campbell  in  his  **  Shakes- 
peare's Legal  Acquirements  Considered."  Elsewhere  in  this 
volume  he  says,  "exact  logic  is  often  too  nice  and  refined  for  the 
practical  business  of  life,  when  stretched  'upon  the  rack  of  this 
rough  world,'  and  must  give  way  to  the  clearly-expressed  inten- 
tion of  parties"  (p.  743). 

At  p.  98  he  says,  declining  to  assent  to  a  certain  theory  of  2 
case  urged  upon  him  by  counsel,  "the  draft  is  somewhat  too  large 
upon  our  judicial  credulity."  And,  at  p.  190,  referring  to  certain 
violations  of  an  injunction  in  a  pending  case,  he  says,  "thej 
were  winked  at  (not  to  put  too  fine  a  point  upon  it)  by  two  of  the 
solicitors  of  this  court."  It  is  pleasant  to  see  a  studious  and  eru- 
dite chancellor  able  to  enliven  the  administration  of  equity  with 
little  flashes  of  native  good-humor,  and  occasional  evidences  of 
general  reading  and  culture.  Even  into  the  dry  bones  of  Jarndycc 
V.  Jarndyce  a  little  life  might  be  infused  by  the  presence  and 
example  of  such  a  chancellor. 

The  frequent  notes  in  the  first  volume  of  this  series  which 
announced  the  affirmance  of  the  chancellor's  decree  by  the 
supreme  court,  on  appeal,  gave  increased  usefulness  and  value  to 
the  reports  of  the  cases  thus  affirmed.     This  feature  is  continued 
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in  the  second  volume,  and  it  appears  that  ten  of  the  chancellor's 
opinions  here  reported  have  already  had  the  approval  and  affirm- 
ance of  the  supreme  court.  An  appended  note  further  informs 
us  that,  since  the  publication  of  the  first  volume,  six  of  the  cases 
there  reported  have  been  affirmed  on  appeal,  and  another  has  been 
reversed,  while  the  principle  announced  in  another  case  has  since 
been  elsewhere  ratified  and  approved  by  the  supreme  court. 

P. 

Tennessee  Reports.  Cases  Argued  and  Determined  in  the 
Supreme  Court  of  Tennessee.  By  George  S.  Yerger.  Vols.  V, 
VI,  and  VII.  A  new  Edition,  with  Notes  and  References  by 
William  Frierson  Cooper,  Chancellor  of  the  Seventh  Chan- 
cery District.     St.  Louis  :    G.  I.  Jones  &  Co.     1877. 

The  merits  and  usefulness  of  this  new  annotated  series  of  the 
early  Tennessee  Reports  have  been  heretofore  spoken  of  in  these 
columns.  It  may  suffice  to  say  of  the  fifth  and  sixth  volumes,  lately 
issued,  that  they  are  fully  up  to  the  standard  already  established 
by  the  learned  editor.  The  same  carefulness  and  diligence  in 
the  annotations  made  are  here  evident,  showing  that  the  annotator 
has  ransacked  the  Tennessee  Reports,  and  has  distributed,  with 
scrupulous  fidelity,  in  these  reprints,  the  notes  collected  in  years 
of  private  research.  Typographical  errors  in  the  early  edition  are 
here  corrected ;  and  attention  is  frequently  called  to  more  serious 
defects,  such  as  incomplete  statements  of  facts,  either  in  the  first 
reporter's  work  or  in  the  opinion  of  the  court  itself;  and  in  one 
case  in  5  Yerger  we  find  a  defective  statement  of  the  facts  of  the 
case  in  the  original  opinion  evidenced  and  explained  by  a  remark 
of  the  same  judge  in  a  later  case,  which  is  prudently  cited  by  Judge 
Cooper  in  a  note  (p.  282). 

In  another  instance,  after  correcting  in  a  foot-note  some  obvious 
and  almost  inexcusable  typographical  errors,  the  editor  modestly 
disavows  any  supposed  criticism  upon  the  court,  and  disarms  any 
criticism  upon  his  own  motives,  by  subordinating  his  own  views  of 
the  question  to  those  of  his  ** learned  readers"  (p.  188).  Incor- 
rect citations  of  authorities  in  the  old  edition  ere  here  corrected. 
Frequently  the  Tennessee  lawyer  finds  in  one  of  Judge  Cooper's 
head-notes,  in  this  revised  edition,  more  material  for  his  brief  than 
he  has  been  able  to  find  in  his  own  notes  or  in  any  digest.  In 
short,  we  can  hardly  suggest  any  respect  in  which  the  usefulness  of 
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this  new  edition  of  the  reports,  as  an  annotated  edition,  could  be 
improved. 

We  make  one  citation,  to  show  that  the  learned  editor  does  not 
refrain  from  criticism  of  these  ancient  reports  through  fear.  In 
6  Yerg.  402,  he  appends  this  note  to  the  case  of  Baker  v.  King: 
**  This  litigation  originated  in  the  sale  of  a  horse  for  f  75.  King 
V.  Baker,  i  Yerg.  450.  When  it  first  came  before  the  supreme 
court,  that  court,  while  remanding  it  for  an  issue,  expressed  the 
hope  that  the  case  might  be  adjusted  without  an  expensive  jury 
trial.  It  must  be  admitted  that  the  court  has  not,  in  this  decision, 
aided  much  in  the  realization  of  the  hope." 

These  volumes  are  much  smaller  in  compass  than  the  average 
modern  volume  of  reports,  and  are  painfully  suggestive  of  the 
thinness  of  some  of  the  reprinted  Wendell's  Reports.  Volume 
5  contains  but  391  pages,  and  volume  6  but  363  pages,  of  the 
reprint  in  reported  cases.  These  are  small  volumes,  the  practi- 
tioner may  urge  who  is  called  on  to  purchase  them.  We  are 
reminded  by  their  smallness  that  it  was  proposed,  when  the  issue 
of  this  new  series  of  reports  was  initiated,  to  bind  together  in  one 
volume  two  of  the  reprinted  Yergers,  as  was  done  with  the  earliest 
reports  of  the  series ;  so  that  the  ten  Yergers  might  then  have  been 
cited  as  5,  6,  7,  8,  and  9  Tenn.,  instead  of  as  at  present.  The 
two  now  before  us  might  then  have  been  reviewed  in  these  pages 
under  the  title  of  7  Tenn.  Reports.  But,  unfortunately,  no  pro* 
vision  was  made  by  any  of  the  state  authorities  for  such  a  condens- 
ation of  the  small,  early  volumes  of  the  state  reports,  and  the 
publishers  could  not  well  do  otherwise  than  to  reprint  in  separate 
volumes,  as  they  have  done.  Not  even  at  this  day  has  Tennessee 
made  any  provision  for  having  her  state  reports  cited  by  the  only 
proper  title  of  "Tennessee  Reports;"  and  her  reports  are  still 
awkwardly  designated  only  by  the  name  of  the  reporter  for  the 
time  being. 

The  reprint  of  the  7th  of  Yerger  follows  promptly  the  issuance  of 
volumes  5  and  6,  which  are  elsewhere  noticed.  The  cases  here 
reported  were  decided  in  1834  and  1835,  when  the  eminent  John 
Catron  was  chief  justice  of  the  supreme  court  of  Tennessee,  and 
Nathan  Green  and  Jacob  Peck  were  his  associates.  This  volume 
marks  the  close  of  what  may  be  called  the  first  era  of  Tennessee 
jurisprudence,  under  the  earliest  constitution,  that  of  1796.  The 
succeeding  volume  will  show  some  of  the  features  of  the  transition 
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to  the  second  era  of  that  state's  jurisprudence,  which  opens  with 
the  constitution  of  1834,  framed  in  some  measure  to  avoid  the 
effect  of  decisions  on  constitutional  questions  rendered  prior 
thereto  by  Justice  Catron  and  his  associates. 

These  early  opinions  exhibit  the  rugged  strength  of  intellect  and 
decision  of  character  peculiar  to  the  times  and  localities  of  Amer- 
ican pioneering.  They  frequently  lack  grace  and  beauty,  but  it  is 
seldom  that  they  have  been  found  in  serious  variance  from  the  well- 
settled  principles  of  law. 

Not  the  least  valuable  feature  of  the  reports  which  are  now  being 
reprinted  is  the  copious  briefs  with  which  they  are  emoellished, 
from  such  distinguished  counsel  as  R.  J.  Meigs,  T.  Washington, 
the  Yergers  (Geo.  S.  and  J.  S.),  F.  B.  Fogg,  J.  J.  White,  A.  M. 
Clayton,  and  E.  H.  Ewing.  These  briefs  are  frequently  of  more 
value  to  the  profession,  and  more  used  by  them,  than  the  opinions 
of  the  court,  and  are  often  cited  in  argument  as  persuasive  author- 
ity. Several  such  are  found  in  the  volume  now  before  us.  It  is 
well  that  they  are  now  perpetuated  by  a  reprint.  P. 

Notes  on  the  Constitutional  History  of  the  United  States, 
By  Kenneth  McIntosh,  Counsellor  at  Law.  Pittsburgh,  Pa.: 
James  Harry.     1877.    For  sale  by  G.  I.  Jones  &  Co.,  St.  Louis. 

This  little  volume  comprises  parts  of  a  course  of  lectures  deliv- 
ered to  the  students  of  Westminster  College,  New  Wilmington, 
Pa.,  which  are  now  published  at  the  request  of  the  president, 
E.  T.  Jeffries,  D.  D. 

In  its  twelve  brief  chapters  is  condensed  a  complete  and  masterly 
view  of  the  early  political  history  of  our  country  and  its  constitu- 
tional growth,  down  to  the  present  time,  from  a  modern,  and  in 
some  respects  novel,  point  of  view.  The  titles  of  the  chapters 
are  as  follows :  I.  Provincial  Colonial  Legislation.  II.  Proprie- 
tary Colonial  Legislation.  III.  Colonial  Charter  Governments. 
IV.  Growth  of  a  National  Sentiment.  V.  Tripartite  Division  of 
Governmental  Powers.  VI.  Two  Chambers.  VII.  and  VIII.  Bill 
of  Rights.  IX.  The  Judiciary— Jay  to  Marshall.  X.  The  Judi- 
ciary— ^Taney.  XL  The  Judiciary — Chase.  XII.  The  Judiciary — 
Waite.  The  Federal  Constitution  and  Amendments  are  embraced 
in  an  Appendix. 

The  above  will  give  a  fair  impression  of  the  nature  and  scope  of 
the  work,  but  the  manner  of  treatment  of  the  several  subjects  by 
the  author  must  be  examined  more  closely  to  be  appreciated.  A 
10 
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few  extracts  will  serve  the  reader's  purpose  better  than  a  labored 
commentary.  In  speaking  of  the  **  growth  of  a  national  senti- 
ment "  (ch.  4,  p.  58),  the  author  says : 

**  A  scheme  of  union  had  been  formed  in  1643  by  four  colonies ; 
in  1754  by  seven,  in  1765  by  nine,  in  1774  by  twelve,  in  1775 
by  the  thirteen  colonies,  and  in  1781  the  union  had  assumed  the 
name  of  a  confederation,  but  they  had  been  reluctant  unions. 

''  The  Continental  Congress  represented  the  broken,  disjointed 
parts  of  what  was  destined  to  be  one  nation.  It  was  an  asserobl) 
of  ambassadors  from  the  states  which  obeyed  its  requisitions  os 
account  of  the  common  danger  from  the  invading  enemy.     *    *    ' 

"As  early  as  1781  the  articles  of  confederation  were  adopted, 
forming  '  a  perpetual  union  '  of  the  states,  but  giving  to  the  gen- 
eral government  only  power  to  make  requisitions  on  the  states  fat 
the  money  needed  to  carry  on  the  government. 

**  The  confederation  was  not  a  union  of  *the  people^  bat  of  the 
colonies — the  states.  The  people  of  the  colonial  corporations,  or 
thirteen  original  states,  grew  up  with  a  love  for  their  own  local 
laws  and  institutions,  and  a  jealousy  of  all  foreign  dominion. 
The  hostility  toward  Britain  was  charged  to  dread  of  federal  rale., 
and  every  power  given  to  the  general  government  was  delegated  as 
a  necessity  for  common  defence  and  general  welfare." 

After  describing  the  jealousy  and  want  of  unity  among  the  states, 
he  quotes  Washington :  "  The  constitution  is  the  result  of  a  spimi 
of  amity,  of  deference,  of  mutual  concessions,  that  oar  situatioo 
imperatively  demanded."  The  various  compromises  and  "mutual 
concessions  "  are  noted  at  some  length,  and  the  tenets  of  the  two 
great  parties  who  contended  for  the  representation  of  their  respect- 
ive ideas  in  its  construction  are  well  and  fairly  stated.  Tne 
"secession  speech"  of  Josiah  Quincy,  of  Massachusetts,  in  Con-, 
gress,  upon  the  admission  of  Louisiana,  is  quoted  and  commented  i 
on.  The  states'  rights  controversy  is  carefully  reviewed.  The 
late  war  and  its  results  are  discussed  with  cool  judgment  and 
impartial  justice.  And  the  extra-constitutional  legislation  doriof 
and  since  the  war  is  held  up  to  view  in  all  its  deformity. 

"  The  '  irrepressible  conflict '  went  on,  and  to  arms  was  the  la* 
resort.  Then  came  the  three  amendments  that  have  in  them  a* 
elements  of  compromise  and  accommodation.  Bold,  sweepings 
comprehensive,  impartial ;  they  embody  the  fruits  of  the  confljct, 
are  hostile  to  rebellion  and  destructive  to  slavery ;  sUle  rights  nt 
longer  cherished  and  slavery  no  longer  defended,  but  these  cle 
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Taents  of  discord  swept  away,  and  the  omnipotence  of  Congress 
held  in  check  by  almost  nothing  but  the  restraint  of  the  powers  of 
the  Supreme  Court. 

"With  a  liberal  construction  of  the  fourteenth  amendment  to  the 
constitution,  we  might  have  the  Federal  courts  adjudicating  local 
affairs,  and  might  soon  lament,  because  the  nation's  victory  was  a 
victory  over  ourselves,  and  Congress,  in  legislating  for  the  enemy,  had 
swept  away  our  local  independence. ' '  And  the  chapter  concludes : 
**  We  are  justly  proud  of  the  union,  and  we  glory  in  the  strength 
of  the  nation,  but  let  us  ever  be  vigilant  and  jealous  of  the  rights 
of  individuals  and  localities,  hostile  to  every  act  of  injustice  to 
any  man ;  then  we  shall  do  our  part  toward  making  national  unity 
a  blessing,  and  not  a  curse."     To  which  we  say,  "  Amen  !  " 

A  Treatise  on  the  Law  of  Taxation  as  Imposed  by  States  and 
THEIR  Municipalities  or  other  Subdivisions,  and  as  Exer- 
cised BY  the  Government  of  the  United  States  ;  Particu- 
larly IN  THE  Customs  and  Internal  Revenue.  By  W.  H. 
Burroughs.     New  York:     Baker,  Voorhis  &  Co.     1877. 

It  never  rains  but  it  pours.  A  few  months  ago  we  had  no  book 
on  taxation  except  Mr.  Blackwell's  celebrated  volume  on  Tax  Titles. 
Then  came  Mr.  Hilliard's  work  on  Taxation,  and  just  on  its  heels 
that  of  Judge  Cooley.  Now  we  have  a  third  treatise  on  the  same 
subject,  larger,  more  extensive,  and  more  elaborate  than  either  of 
its  predecessors.  The  amount  of  labor  involved  in  the  prepara- 
tion of  this  last  production  sufficiently  indicates  that  it  must  have 
been  on  the  stocks  long  before  the  announcement  of  the  preceding 
volumes  by  Hilliard  and  Cooley.  There  is  nothing  in  the  work  of 
Mr.  Hilliard  to  warn  off  any  other  writer  from  the  same  field  of 
labor.  It  is  a  mere  collection  of  head-notes  btiuug  uu  certain 
strings  called  chapters.  But  any  work  of  Judge  Cooley  is  quite  a 
different  thing ;  he  not  only  sees  the  law,  but  he  sees  through  it. 
In  his  hands  the  opaque  mass  becomes  transparent.  He  has  not 
only  a  clear  oonception  of  legal  principles,  he  has  also  a  clear 
way  of  showing  them  forth  to  others.  His  work  on  Taxation 
answered  all  the  demands  of  the  profession,  fulfilling,  as  it  did,  all 
the  conditions  of  a  thoroughly  good  book.  On  its  appearance. 
Judge  Burroughs — if  he  is  any  way  human — must  have  been 
alarmed  for  his  anticipated  laurels.  The  continent  was  not  only 
discovered,  but  it  had  been  accurately  mapped  out.  Not  to  give 
up  under  these  circumstances  showed  rather  a  rare  courage,  either 
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in  kind  or  degree.  To  enlarge  the  plan,  to  explore  its  detaik 
with  a  more  exhausting  search — sach  were  the  only  terms  on  vhich 
success  could  be  even  hoped  for.  How  far  the  author  may  be 
indebted  to  the  preceding  works  that  we  have  mentioned  would 
be  an  idle  and  unprofitable  speculation ;  for,  in  our  view  of  bis 
labors,  it  must  be  conceded  that  he  has  himself  sought  the  foun* 
tain  headsy  not  relying  on  reports  of  any  exploring  parties  what- 
ever. 

Any  one  having  a  due  respect  for  labor  painfully  and  conscien- 
tiously performed,  presided  over  by  unusual  skill,  wisdom,  and 
ability,  accomplished,  too,  partly  under  discouraging  circumstances, 
will  have  a  due  appreciation  of  the  present  work.  It  is  proper  to 
say  that  our  author  has  a  style  not  quite  so  harmonious  and  pleas- 
ing as  that  of  Judge  Cooley,  who,  among  our  law  writers,  has 
hardly  a  rival  in  that  respect ;  but,  nevertheless,  he  is  always  clear^ 
and  his  style  possesses  all  the  ordinary  virtues  of  a  good  style,  and, 
in  the  matter  of  patient  and  prolonged  industry,  he  has,  perhaps, 
been  hardly  excelled.  Comparisons  are  odious;  and  we  should 
not  like  to  have  to  choose  between  the  rival  works  of  Cooley  acd 
Burroughs,  each  of  which  has  merits  peculiarly  its  own.  We  hare 
got  to  be  a  taxed  people ;  and,  as  we  need  books  to  show  how  far 
we  are  vulnerable  in  that  way,  we  regard  both  books  as  being  well- 
nigh  indispensable  to  the  practising  lawyer,  and  no  less  indispen- 
sable to  the  judge  who,  for  want  of  knowledge  of  this  intricate 
branch  of  the  law,  is  liable  to  go  astray  notwithstanding  the  com- 
mon-law maxim,  which  certainly  does  no  injustice  to  even  the  high 
qualifications  of  all  incumbents  of  the  bench. 

This  volume  devotes  200  pages  to  Federal  taxation,  customs,  and 
internal  revenue ;  questions  intricate  and  troublesome  enough*  and 
which  are  nowhere  else  treated  with  such  thoroughness.  We  do  not 
hesitate  to  say  these  200  pages  are  of  themselves  worth  the  price 
of  the  book — which,  as  a  whole,  we  can  cordially  recommend  to  the 
profession  without  misgivings.  The  author  has  most  carefoLy 
examined  his  authorities,  taking  nothing  on  trust,  and  the  result  ot 
his  labors  is  eminently  satisfactory.  It  is,  indeed,  a  monument  ot 
patient,  faithful,  and  well-directed  labor.  It  is  not  often  that  ve 
find  a  law-book  of  which  so  much  that  is  favorable  can  conscien- 
tiously be  said. 

Chase's  Blackstone. — Messrs.  Banks  &  Brothers,  New  York 
and  Albany,  have  published  an  abridgment  of  Blackstone's  Com* 
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tnentaries,  made  by  George  Chase,  Assistant  Professor  of  Municipal 
Xaw  in  the  Law  School  of  Columbia  College.  It  is  all  contained  in 
one  volume  of  1,046  pages,  of  about  the  size  of  Sharswood's  and 
Cooley's  Blackstone,  and  the  abridgment  is  made  by  striking  out 
such  portions  of  the  original  text  as  have  become  obsolete ;  the 
local  and  political  matter  of  book  I  and  books  III  and  IV  have 
been  considerably  curtailed.  Additions  are  also  made  in  regard  to 
some  matters  insufficiently  treated  by  Blackstone,  and,  in  order  to 
preserve  the  original  text  of  the  author  in  his  own  language,  they 
are  inserted  as  notes.  Among  these  additions  we  notice,  with  pleas- 
ure, Broom  &  Hadley's  short  treatise  upon  servitudeSy  given  in  con- 
nection with  Blackstone*s  imperfect  chapter  upon  incorporeal 
hereditaments,  and  which  far  more  than  supplies  the  place  of  what 
he  says  relating  to  advowsons,  tithes,  offices,  dignities,  corodies  a 
pensions,  all  of  which  is  omitted,  as  not  belonging  to  our  system. 
The  editor  might  as  well,  for  the  same  reason,  have  dropped  what 
the  author  says  in  regard  to  commons,  as  being  of  little  other 
than  historic  value.  Three  or  four  pages  are  inserted  concerning 
fixtures,  an  important  matter  of  which  Blackstone  neglects  to 
speak.  The  law  of  landlord  and  tenant  and  the  law  of  bailment 
are  also  enlarged  upon.  The  original  pages  of  books  I  and  II 
are  preserved,  but  the  changes  in  books  III  and  IV  are  such  that 
the  old  paging  is  dropped,  and  we  have  only  that  of  the  abridg- 
ment. 

The  object  of  the  editor  would  seem  to  be  to  give  us,  as  it 
were,  an  American  Blackstone.  Broom  &  Hadley  and  Kerr  have 
brought  down  the  text  of  the  author  to  the  law  as  it  now  exists  in 
England ;  but  there  is  much  of  practical  value  in  the  mother  coun- 
try, as  showing  a  municipal  system  still  in  force,  that  with  us  only 
interests  the  student  of  the  history  of  our  jurisprudence.  Most  of 
this  has  been  struck  out  by  Mr.  Chase. 

There  is  a  difference  of  opinion  as  to  the  propriety  of  requiring 
the  student  to  spend  any  portion  of  his  time  in  studying  obsolete 
or  foreign  law.  Some  think  that  he  should  understand  the  his- 
torical roots  of  our  system,  that  he  should  trace  the  law's  progress 
to  its  present  state  of  development,  while  others  regard  it  as  suflS- 
cient  to  know  the  law  as  it  is.  The  latter  will  like  such  labors  as 
those  of  Mr.  Chase,  while  the  former  will  prefer  the  original 
Blackstone,  with  such  annotators  as  Chitty,  Sharswood,  and  Cooley. 
An  able,  but  rather  rough,  lawyer  of  central  Missouri  was  once 
asked  by  a  law  student  what  parts  of  Blackstone  he  had  better  omit 
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in  his  reading.  "  Omit  nothing,"  he  replied.  "  But  would  yoa,'' 
said  he,  "  have  me  spend  my  time  in  reading  it  all  ?  They  say  thit 
a  good  deal  of  it  is  not  law  in  Missouri."  "Yes,"  answered  tbe 
old  lawyer,  "read  every  d — d  word  of  it."  Not  getting  nrach 
consolation  in  regard  to  Blackstone,  he  asked  him  what  book  be 
would  advise  him  to  read  next.  "  Read  it  over  again,  appeoda 
and  all ;  spend  all  winter  on  it,  and,  when  you  know  it  by  heart. 
read  Elent  in  the  same  way."  This  lawyer  would  probably  no: 
value  such  abridgments  as  that  of  Mr.  Chase  ;  but,  still,  there  are 
many  who  would  confine  their  readings  to  what  is  of  present,  prac- 
tical use,  who  would  not  trouble  themselves  about  the  roots  of  tbe 
law  if  they  could  find  what  it  is  now  held  to  be.  Such  will  prefer 
the  proper  abridgment,  and  to  them  it  is  commended.  B. 

A  Treatise  on  the  Law  of  Carriers  by  Land  and  Water. 
By  Joseph  K.  Angell.  Fifth  Edition.  Revised,  Corrected,  and 
Enlarged  by  John  Lathrop,  of  the  Boston  Bar.  Boston: 
Little,  Brown,  and  Company.     1877. 

It  is  not  too  late  to  call  attention  to  this  edition  of  an  old  and 
justly  popular  work,  but  it  is  too  late  to  bestow  any  special  com- 
mendation upon  it.  The  profession  did  that  long  ago,  and  there 
is  none  to  move  in  arrest  of  that  judgment.  The  text  of  few 
books  written  twenty-eight  years  ago  will  be  found  to  be  so  gen- 
erally supported  by  the  uniform  current  of  authority  since.  This 
is  owing  largely  to  two  facts — that  the  text  was  carefully  consid- 
ered, and  that  the  changes  in  the  law  of  carriers  have  been  com- 
paratively insignificant.  In  saying  that,  however,  we  do  not  wish 
to  be  understood  as  saying  that  the  decisions  during  that  period 
do  not  deal  with  important  and  novel  questions.  During  the  time 
that  this  book  has  been  before  the  public  the  carrying  trade  has 
undergone  a  complete  revolution,  and  has  assumed  proportions 
the  magnitude  of  which  was  not  even  dreamed  of  when  the  fonn- 
dations  of  the  law  of  carriers  were  laid.  Yet  so  enduring,  so  wise 
and  just,  were  the  rules  of  the  common  law  that  they  have  proven 
amply  sufficient  to  meet  the  requirements  of  this  great  change.  In 
some  instances  local  courts  have  mistaken,  or  sought  to  improve. 
these  rules  in  some  particulars ;  but  such  courts  have,  generallfr 
sooner  or  later,  renewed  their  fealty  to  the  old  and  time-tried  doc- 
trines. It  is  true  that,  in  some  of  the  states  where  it  has  of  Ute 
years  become  the  fashion  to  make  liberal  expenditures  of  borrowed 
capital,  the  day  of  payment  now  being  at  hand,  the  strict  but  jest 
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rules  of  the  common  law  are  thought  not  to  be  sufficiently  hostile 
to  the  common  enemy,  capital,  and  other  rules  have  been  evolved 
from  the  prejudice  of  excited  grangers  rather  than  the  experience 
which  is  generally  conceded  to  be  necessary  to  regulate  any 
important  business  wisely  and  well.  This  mania  is  comparatively 
local,  and  will  not,  probably,  extend  much  further.  Grangerism  is 
a  disease  which  contains  a  remedy  within  itself.  It  is  only  seri- 
ously hurtful  to  those  who  become  infected  with  it. 

When  this  era  of  agrarianism,  cheap  money,  cheap  morals,  cheap 
men,  and  general  cheapness  is  remembered  only  as  a  disagreeable 
experience  through  which  the  people  of  this  country  have  happily 
passed,  the  essential  principles  of  the  common  law  of  carriers  will 
still  be  regarded  with  admiration,  and  will,  we  trust,  be  more 
efficiently  enforced. 

It  is  probably  true  that  the  great  corporations  which  now  enjoy 
a  practical  monopoly  of  the  carrying  business  have,  by  their 
extortions  and  open  defiance  of  the  rights  of  the  public,  brought 
upon  themselves  a  retribution  not  wholly  undeserved,  but,  still, 
none  the  less  inimical  to  the  best  interests  of  all  concerned. 

The  editor  has  done  his  work  with  more  than  ordinary  care  and 
discrimination.  He  has  not  attempted  to  supplement  the  text  with 
a  digest  of  the  decisions  on  the  law  of  carriers,  but  has  selected 
out  of  the  immense  mass  at  his  command  500  cases  illustrating 
the  current  of  authority  on  controverted  questions  and  points  of 
special  importance  or  novelty.  The  publishers  have  issued  the 
work  in  a  form  that  leaves  little  room  for  improvement. 

M.  A.  L. 

Void  Execution,  Judicial  and  Probate  Sales.    By  A.  C.  Free- 
man,  Author  of    Treatises  on    ''Judgments,"    "Executions,*' 
.*' Co-tenancy  and    Partition,"  etc.     St.    Louis:     The   Central 
Law  Journal.     1877. 

We  welcome  the  returning  day  of  monographs  and  small  law- 
books. Very  many  special  topics  may  be  treated,  with  great  con- 
venience and  satisfaction  to  the  profession,  within  small  limits; 
and  we  are  long  since  tired  of  purchasing  books  of  full,  or  even 
halfy  size  that  are  padded  for  the  express  purpose  of  securing  larger 
prices  than  the  books  deserve.  Mr.  Freeman  has  given  a  very 
full  treatise  on  the  subject  of  Void  Judicial  Sales  within  the  com- 
pass of  120  pages,  thus  furnishing  a  monograph  slightly  larger 
than  most  of  those  which  have  lately  appeared.  The  necessities 
of  his  subject  have  led  the  author  into  some  illustrations  of  the 
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requisites  of  valid  judicial  sales;  and  the  work  will  be  foond  of  as 
great  and  common  use  as  many  larger  and  more  imposing  works. 
A  glance  at  the  table  of  contents  will  show  this.  The  chapten, 
after  the  introduction,  are  entitled  as  follows:  II.  Sales  Toid 
because  the  court  had  no  authority  to  enter  the  judgment  or  order 
of  sale.  III.  Sales  void  because  of  errors  or  omissions  subsequent 
to  the  judgment  or  order  of  sale.  IV.  The  confirmation  and  deed. 
V.  The  legal  and  equitable  rights  of  purchasers  at  void  sales.  VI. 
The  constitutionality  of  curative  statutes.  VII.  Constitutionality  of 
special  statutes  authorizing  involuntary  sales. 

These  subjects  are  treated  with  considerable  fullness.  Refer- 
ences are  made  to  over  600  cases ;  and,  while  these  are  generallv 
mere  statements  of  points  decided,  after  the  manner  of  a  digest,  yet, 
in  several  instances,  copious  extracts  from  judicial  opinions  arc 
given,  illustrative  of  the  subject  treated. 

We  note  a  lapsus  in  the  failure  to  note,  in  the  table  of  contents, 
the  paging  of  the  several  chapters,  which  will  require  those  who 
use  it  to  add  the  paging  for  themselves. 

A  Treatise  ON  the  Law  of  Watercourses:  With  an  Appendix 
Containing  Statutes  of  Flowing  and  Forms  of  Declarations. 
By  Joseph  K.  Angell.  Seventh  Edition.  Revised  and  very 
much  Enlarged  by  the  Addition  of  New  Matter  to  the  Text  and 
Notes,  by  J.  C.  Perkins,  LL.  D.  Boston  :  Little,  Brown,  and 
Company.     1877. 

This  new  edition  of  a  well-known  standard  work  will  commend 
itself  to  the  favorable  consideration  of  the  profession.  Of  all  the 
books  of  Mr.  Angell  this  has  always  seemed  to  us  to  be  the  best. 
An  unusually  timid  writer,  never,  or  at  least  very  rarely,  ventur- 
ing anything  beycgid  the  very  letter  of  the  decided  cases,  he  was 
painstaking  almost  to  a  fault ;  p^athering  and  arranging  his  cases 
as  an  entomologist  might  collect  and  arrange  his  specimens,  regard- 
ing the  law  apparently  as  a  science  of  statutes  and  decisions 
purely,  which  were  to  be  noted  simply  as  natural  phenomena  zxt 
noted.  The  capacity  and  methods  of  Mr.  Perkins  as  an  edito; 
are  well  known ;  no  one  stands  higher.  He  has  added  a  large 
amount  of  new  matter,  which  is  appropriately  distinguished  from 
the  former  text,  and  has  cited  all  the  later  cases.  The  lawyer  will 
find  the  volume  interesting  and  useful.  It  being  the  only  approved 
work  on  the  subject,  it  might  be  said  to  be  indispensable  to  ariT 
one  having  occasion  to  examine  the  department  of  law  of  which 
.'t  treats. 
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System  of  Shakespeare's  Dramas.  By  Denton  J.  Snider.  Two 
volumes.     St.  Louis:   G.  I.  Jones  &  Co.     1877. 

This  is  the  modest-title  page  of  a  work  just  laid  on  our  table. 
The  subject  of  the  book  is  foreign  to  the  purposes  of  this  Review, 
and  we  cannot  here  speak  of  its  merits  as  a  literary  work,  though  we 
have  a  great  respect  for  Professor  Snider ;  but  the  mechanical  execu- 
tion of  the  book,  type,  paper,  and  press-work,  is  so  meritorious  as  to 
command  a  word  of  praise.  We  do  not  exaggerate  when  we  say 
that  the  book,  in  these  respects,  deserves  place  alongside  the  finer 
products  of  the  Riverside  Press.  This  book,  and  sundry  volumes 
of  reports  and  text-books  which  we  have  seen  from  the  press  of 
Messrs.  Jones  and  Company,  warrant  the  statement  that  the  country, 
east  or  west,  has  no  book-printers  better  than  those  of  St.  Louis. 

The  Bankrupt  Act.  Third  Edition.  Compiled,  with  Notes  and 
Index,  by  Nathan  Frank,  Esq.,  of  the  St.  Louis  Bar.  St.  Louis : 
Central  Law  Journal.     1877. 

For  daily  reference  by  lawyers,  merchants,  and  others  concerned 
in  the  administration  of  the  bankrupt  law,  this  is  the  most  conven- 
ient edition  we  have  seen. 

Mr.  Frank's  work  is,  in  the  main,  well  done.  His  notes  are 
brief,  apt,  and  helpful.  The  text  of  the  law  is  set  forth  very 
clearly,  and  the  leading  cases  are  cited.  It  does  not  aspire  to  be 
a  text-book,  like  the  admirable  work  of  Mr.  Bump,  but  is  likely  to 
be  oftener  used.  A  few  errors  have  escaped  the  notice  of  the  proof- 
reader, but  the  typographical  arrangement  and  the  press-work  are  of 
an  excellent  quality.  St.  Louis  is  now  furnishing  some  of  the  very 
best  legal  printing  done  in  the  United  States. 

The  Law  of  Partnership. — Messrs.  Morrison,  of  Washington 
City,  have  published  a  short  treatise  upon  the  Law  of  Part- 
nerehip,  written  by  Professor  Tyler,  of  the  Law  Department  of  the 
Columbian  University.  It  is  a  well-printed  8vo.  book,  of  about 
130  pages,  and  contains  an  outline  of  its  subject  in  clear  and  plain 
language,  without  references,  and  is  designed  chiefly  for  law  stu- 
dents, and  those  desiring  a  general  knowledge  of  the  subject  and 
▼ho  are  not  engaged  in  the  practice.  On  looking  hastily  through 
its  pages  we  discover  no  errors  in  point  of  law,  and  believe  it  will 
be  a  useful  book  for  those  for  whom  it  seems  to  have  been  written. 

B. 
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VII.    NOTES. 

The  Bankrupt  Law. — It  seems  more  than  probable  that  this  law*!' 
be — as  it  ought  to  be — retained  in  force.  We  hope,  however,  that  the  fiieai> 
of  the  act  will  see  to  it  that  it  receives  some  material  modifications.  Tfa« 
absence  of  nearly  all  restriction  on  the  discharge  of  involuntary  banknipu, 
and  the  cumbrous  machinery  for  compulsory  proceedings,  demand  attention. 
In  the  main,  the  act  should  be  for  the  benefit  of  the  creditor  class.  Sia:? 
the  amendment  of  June  22,  1874,  however — passed  by  a  Congress  professed!) 
hostile  to  the  act — it  has  been  almost  wholly  a  debtor's  relief  acL  Re- 
form it  altogether  in  this  regard. 

Sir  J.  F.  Stephen's  two  papers  in  the  Nineteenth  Century— o^t 
«*The  Reform  of  the  Law  by  Private  Enterprise,"  the  other,  "SuggcstioD> 
as  to  the  Reform  of  the  Criminal  Law  " — have  attracted  much  and  deservd 
attention.  We  cordially  commend  them  to  those  interested  in  the  subjects  of 
Reform  and  Codification  as  most  hopeful  and  helpful  efforts  in  the  right  direc- 
tion.  Both  papers  are  long,  full,  and  able.  We  should  republish  them  :3 
this  Review  if  space  permitted,  but  we  have  to  content  ourselves  with  saying 
that  copies  of  the  Nineteenth  Century  containing  the  articles  can  be  had  of 
any  newsdealer,  or,  in  default  of  that,  of  the  publishers  of  this  Review.  We 
are  for  reform  in  some  departments  of  the  law,  at  least,  and  we  shall  speak  cf 
this  more  in  detail  on  a  future  occasion. 

Roper's  Case.  —  The  election-fraud  cases  in  this  city  have  terminated  in 
the  acquittal  of  the  accused.  We  have  no  space  to  comment  on  the  parties- 
lars  of  the  trial,  but  wc  cannot  forego  a  bare  statement  of  the  facts.  One 
Roper,  charged  with  committing  outrageous  ballot-stufHng,  confessed  ike 
crime  in  full  and  in  detail.  He  was  tried,  eminent  counsel  assisting  in  the 
prosecution,  and  ACQUITTED  by  order  of  the  court.  Something  is 
rotten  in  the  state  of  Denmark  when  such  things  are.  The  criminal  lau'  >y 
this  state  is  fatally  defective,  or  its  administration  is  a  farce.  Wc 
incline  to  the  latter  opinion.  There  is  no  sense  in  mincing  words  over  this 
matter.  The  immediate  fruit  of  such  exhibitions  of  the  imbecility  of  the 
criminal  courts  is  the  growth  of  a  feeling  among  the  best,  as  well  as  all  other, 
classes  in  the  community  that  lynch  law  is,  after  all,  better  in  many  respect 
than  what  we  have  administered  in  our  criminal  courts. 

Trial  by  Jury.  —  In  civil  cases  the  uncertainty  and  injustice  of  the  ver- 
dicts of  juries  are  an  ever  fresh  source  of  irritation  and  disgust  to  a  careful 
and  conscientious  practitioner.     Selected  as  most  of  our  juries  are,  it  is 
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hopeless  to  expect  that  they  will  be  wholly  free  from  bias  or  unreasoning- 
sympathies,  or  even  capable  of  comprehending  a  series  of  complicated  facts, 
or  of  justly  weighing  conflicting  evidence.  It  is  to  be  hoped,  for  the  sake  of 
speedier  trials,  the  discouragement  of  speculative  litigation,  and  the  reduc- 
tion of  expenses,  that  measures  looking  to  the  very  general  substitution  of  a 
bench  of,  say,  three  learned,  able,  and  experienced  judges,  as  triers  of  fact,  in 
lieu  of  a  jury,  will  be  generally  adopted.  A  late  act  in  Missouri  gives  to 
cases  in  equity,  and  jury-waived  cases,  a  preference  in  the  time  and  order  of 
trial,  but  though  intended,  no  doubt,  to  expedite  proceedings  and  encourage 
the  substitution  of  trial  by  court  for  trial  by  jury,  it  is  questionable  whether, 
in  the  very  class  of  cases  in  which  the  remedy  is  most  needed,  the  opposite 
result  will  not  follow.  Juries  will  seldom  be  waived  in  cases  where  delay  is 
sought,  or  where  confidence  in  the  justice  of  his  cause  is  lacking  in  either  the 
litigant  or  his  attorney. 

Johnson  v.  Cass  County.  —  The  recent  decision  of  the  Supreme  Court 
of  the   United  States  in  this  case  has  caused  much  comment,  excited  and 
calm,  in  Missouri.     The  question  involved  was  the  validity  of  the  act  author- 
izing townships  in  Missouri  to  issue  bonds  for  certain  purposes.     Enormous 
amounts  of  these  bonds,  passing  into  the  millions,  had  been  issued,  and,  as 
they  bore  a  high  rate  of  interest,  were  much  sought  for  as  an  investment.     In 
Harshman  v.  Bates  County  the  Supreme  Court  of  the  United  States  accepted, 
apparently  without  mature  consideration,  the  point  therein  raised — that  the 
act  authorizing  the  issue  of  these  bonds  had  departed  materially  from  the 
constitutional  provision  which  forbade  the  general  assembly  to  authorize  any 
municipality  to  loan  its  credit  "unless  two-thirds  of  the  qualified  voters'* 
thereof  assented  thereto.     The  act  in  question  followed  this  limitation,  but 
added,    "voting  at  such  election."     The  whole  question  to  be  decided  was 
whether  this  last  phrase  differed  in  meaning  from  the  clause  of  the  constitu- 
tion.    In  Johnson  v.  Cass  County,  the  Supreme  Court,  following  a  long  line 
of  Missouri  precedents,  hold  that  the  "qualified  voters''  are  those  who  vote, 
not  all  those  in  the  municipality  who  have  the  legal  right  to  vote  on  the  day 
of  the  election.     It  is  shown  with  great  clearness  that  no  other  test  can  be 
known  to  the  court  than  the  votes  cast.     Any  other  test  would  be  fallacious 
and  impracticable.     The  argument  seems  to  us  impregnable,  and  outside  of 
Missouri  it  will  be  so  regarded.     In  localities  infected  by  the  loathsome  dis- 
ease of  repudiation,  of  course  the  decision  is  savagely  criticised.     Repudia- 
tors  generally  are  disgusted.     But  lovers  of  honesty  and  fair  dealing,  lawyers 
who  recognize  that  courts  are  to  seek  industriously  ever  to  maintain  public 
credit  and  to  uphold  contracts  made  in  good  faith  for  valuable  considerations^ 
rejoice  that  the  highest  court  in  the  country  was  not  lacking  in  the  courage  to 
reverse  a  hasty  and  ill-considered  decision  of  its  own.     When  the  wave  has 
passed,  the  only  wonder  will  be  how  the  first  decision  came  to  be  made. 
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ABBREVIATION. 

ADDRESS.              PUBLISHED. 

PRICE. 

Alb.  L.  J. 
Am.  L.  Reg. 
C.L.J. 
C.  L.  N. 

Albanv,  N.  Y.         Weekly. 
Philadelphia,  Pa.  Monthly. 
St.  Louis.  Mo.        Weekly. 
Chicago.  111.           Weekly. 

15  cent*. 
60  cenU 
60  cenb». 
10  centft. 

N.B.R. 

Kew  York.             Semi-monthly. 

,  60  C«DtC 

W.  N.  C. 

West.  Jar. 

Philadelphia,  Pa.  Weekly. 
Des  Moines.  la.     Monthly. 

90  cents. 
60  cenU. 

VIIL    DIGEST  IN  BRIEF  OF  RECENT  CASES 

REPORTED   IN   FULL  IN  THE  LAW  JOURNALS  SINCE  LAST   ISSUE. 
PREPARED  BY  S.   OBERMEYER,   ESQ.,   OF  THE  ST.   LOUIS  BAR* 

[The  object  of  this  department  of  the  Reydew  is  to  advise  our  subscribers  of 
points  decided  in  the  latest  reported  cases,  and  to  show  where  they  can  obtain, 
at  very  small  expense,  full  reports  of  cases  in  which  they  have  an  interest  To 
this  end  the  points  decided  are  briefly  and  pointedly  given,  with  the  abbrevia- 
tion and  date  of  the  journal  where  the  case  is  reported  in  ftill.  The  price  of 
single  numbers  of  each  journal  is  also  given,  which,  remitted  to  the  address 
given,  will  secure  a  copy  of  any  desired  issue.] 

NAME. 

Albany  Law  Journal. 
American  Law  Register. 
Central  Law  Journal. 
Chicago  Legal  News. 
National  Bankruptcy  j 
Register  Reports.    S 
Weekly  Notes  of  Cases. 
Western  Jurist. 

Admiralty. — On  motion  for  an  attachment  for  contempt. — ^A  court  of  admi- 
ralty may  compel  a  buyer  at  a  Judicial  sale  to  complete  his  purchase  by  pay- 
ment of  the  money ;  An  irregularity  in  the  marshal  failing  to  make  return 
of  his  writ  with  report  of  his  doings  thereon  is  healed  by  an  order  confirm- 
ing the  sale ;  An  order  to  pay  money  into  court,  served  upon  a  purchaser  in 
default,  is  sufficient,  though  his  name  be  not  mentioned  in  the  order;  A 
proctor  may  be  personally  held  for  his  bid  if  it  be  not  known  to  the  marshal 
lor  whom  he  is  acting;  The  words  "  her  boats,  tackle,  apparel,  and  furniture," 
used  in  the  writ  ana  published  notices  of  sale,  imply  no  warranty  of  a  com- 
plete outfit,  nor  even  that  all  the  property  that  once  belonged  to  the  vessel 
IS  in  possession  of  the  marshal,  especiallV  where  he  sells  ncr  "as  she  lies." 
—The  Kate  Williams,  U.  S.  Dis.  Ct.,  E.  D.  Mich.,  C.  L.N.,  Sept.  16,  p.  426. 

On  exception  of  Martin  Bogle  to  the  elerk^s  report  classifying  claims.— 

In  the  distribution  of  proceeds  of  sale,  claims  for  towage  and  necessaries  are 
entitled  to  rank  those  for  breaches  of  contract  of  affreightment.— The 
Unadilla.  U.  S.  Dis.  Ct,  E.  D.  Mich.,  C.  L.  N.,  Sept  16,  p.  ^7. 

-^—  Amendment  of  libel — Discharge  of  surety — Thkifig  collateral  security 
Stay  of  suit — Discharge  of  surety. — The  amendment  of  a  libel  by  adding 
the  name  of  a  new  part^'  as  co-libellant  does  not  operate  to  discharge  the 
surety  upon  the  stipulation ;  Where,  after  commencement  of  suit  and  the 
seizure  and  bonding  of  the  vessel,  libellants  took  the  notes  and  mortgage  of 
the  owner,  payable  at  different  times  within  six  months,  as  collateral  security 
to  their  claim]^  heldy  that  the  suit  was  not  thereby  arrested  nor  staved,  nor 
the  surety  discharged. — The  Maggie  Jones,  U.  S.  Dis.  Ct,  £.  D.  Micd.,  C.  L 
J.,  Sept*^21,  p.  268. 

Bill  of  lading — Priority  of  lien. — Bills  of  lading  becoming  operative 

upon  delivery  to  vessel  of  the  propertv  to  be  shipped,  and  mentioned  in  the 
bills.— Burkam  v.  Schooner  L.  J.  Fafwell,  U.  S.  Dis.  Ct,  E.  D.  Wis.,  C.  L. 
N.,  Sept  29,  p.  9. 
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On  libel  far  seaman^n  wagea. — ^Where  a  Canadian  vessel  is  in  custody  of 

the  marshal,  upon  a  olaim  made  bv  an  American  citizen,  the  court  will  take 
jurisdiction  of  an  intervenins^  libel  filed  by  one  of  the  seamen,  notwithstand- 
ing^ his  contract  is  made  and  performed  in  Canada,  and  all  the  parties  are 
British  subjects ;  As  the  lien  of  the  seaman  exists  by  the  general  maratime 
law,  the  courts  of  this  country  will  enforce  such  a  lien  arising  in  Canada, 
notvnthstandiiig  the  absence  of  admiralty  courts  there ;  There  is  no  lien  for 
services  as  ship-keeper  while  the  vessel  is  laid  up  during  the  winter ;  Where 
a  party  shipped  as  seaman  in  the  spring,  served  as  such  during  the  season  of 
navigation,  and  then  remained  on  board  during  the  winter,  keeping  the  ship, 
heldf  that  he  could  recover  as  seaman  only  for  his  services  during  the  season 
of  navigation,  though  no  new  contract  was  made. — The  Champion,  U.  S. 
Bis.  Gt.,  B.  D.  Mich.,  C.  L.  N.,  Sept.  29,  p.  10. 

Freight,  in  ease  ofvrrecky  ispavable  on  each  caskof  sugar  landed,  provided 

a  quantity  equal  in  value  to  the  stipulated  freight  remains  in  tne  cask ; 
Expense  of  transhipment  to  port  of  aestination,  under  the  circunistancea 
of  this  case,  is  a  charge  upon  freight  alone  ;  Expense  incurred  in  bringing  a 
vessel  into  port,  after  separation  of  cargo,  is  a  charge  on  the  vessel  alone. 
—Smith  V.  Welsh,  U.  S.  Dis.  Ct,  E.  D.  Pa.,  W.  N.  C.,  Nov.  1,  p.  383. 

Attorney  and  Client. — Attorneys*  fees— Lien  foi^— Enforced— How.— The 
dutv  of  the  courts  is  to  declare  a  lien  for  attorneys'  fees  where  the  amount 
of  the  fee  is  not  fixed  by  contract,  and  parties  are  under  no  disability,  and 
leave  the  attorney  to  enforce  this  lien  by  appropriate  proceedings  in  a  court 
having  Jurisdiction  of  the  question. — Steel  v.  Cnester,  Sup.  Ct.  Tenn.,  C.  L. 
N.,  Oct  6,  p.  20. 

Bankruptcy. — Assets — Determination  of  character  of— Whether  belonging  to 
partnership  or  individual  estate — When  assignee  may  appeal, — The  bank- 
rupt law  does  not  prescribe  any  rule  or  furnisn  any  method  for  ascertaining 
the  character  of  distributable  assets ;  That  is  a  suoject  of  preliminary  judi- 
cial inquiry,  to  be  determined  hy^  legal  principles  of  recognized  controlling 
applicability ;  As  to  the  questions  touching  the  tenure  of  real  estate,  the 
Federal  courts  are  to  be  governed  by  the  laws  and  decisions  of  local  tribunals 
of  the  country  where  such  real  estate  is  situated ;  Where  real  estate  has 
been  held  by  partners  as  tenants  in  common,  the  classification  thereof  as 
partnership  assets,  in  the  schedule  filed  by  them,  will  not  change  the  nature 
of  the  title  to  the  prejudice  of  the  rights  of  separate  creditors ;  An  appeal 
to  the  circuit  court  is  allowed  only  upon  final  decrees  of  the  district  court  in 
a  suit  in  equity,  by  or  against  an  assignee,  where  the  sum  in  controversy 
exceeds  $500.— /n  re  Zug  &  Co.,  U.  S.  Cir.  Ct,  W.  D.  Pa.,  N.  B.  R.,  Oct  1, 
p.  280. 

Assignee — Contest  between  him  and  partner  of  bankrupt. — ^In  a  contest 

between  the  assignee  and  third  parties  to  ascertain  their  respective  rights 
as  to  real  estate  which  had  been  purchased  by  the  bankrupt  and  such  par- 
ties, under  an  agreement  to  furnish  the  outlay  and  share  m  the  profit  and 
loss  equally,  it  is  necessary  to  adjust  the  partnership  dealings  to  the  time  of 
the  commencement  of  the  proceedings  in  bankruptcy,  and  ascertain  the 
exact  interest  of  the  bankrupt  and  each  of  his  partners  in  such  transaction ; 
Where  there  are  partnership  debts  still  outstanding,  on  which  the  bank- 
rupt's partner  is  liable,  such  partner  is  entitled  to  a  lien  upon  such  real 
estate  until  the  debts  are  paid,  and  to  indemnify  him  in  case  he  is  compelled 
to  pay  them. — Thrall  v.  Grampton,  Assignee,  U.  S.  Dis.  Ct,  D.  Vt,  N. 
B.  R.,  Oct  1,  p.  261. 

^—  Assignee — Death  of— His  successor  must  be  made  party  to  foreclosure  pro^ 
eeedings. — ^Where  the  former  assignee  of  the  bankrupt,  a  second  mortgagee, 
was  made  a  party  defendant  in  a  suit  to  foreclose  the  first  mortgage,  and 
died  after  entry  of  a  decree  pro  confesso,  but  before  .final  decree,  and  his  suc- 
cessor is  not  made  a  party  to  the  suit,  a  sale  will  not  aflfect  the  second  mort- 
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gage,  and  the  assignee  will  l>e  permitted  to  redeem. — ^Aveiy,  AisignM.  r. 
Kjerson,  Sup.  Ct  Mich.,  N.  B.  K.,  Oct  15,  p.  289. 

Assignee — May  proceed  by  tummary  petUion^  token, — An  assignee  n.iT 

petition  summarilv  to  set  aside  a  mort^ige  given  alter  the  coramesctmeDt 
of  proceedings  in  bankruptcy.  Resort  to  a  bill  in  equity  i«  unnecessMT.— 
In  re  Stephen  Sims,  U.  S.  Dls,  Ct,  D.  Mich.,  N.  B.  R.,  Oct  1,  p.  251. 

« Assignee — Suit  by,  to  recover  assets  of  bankrujoft — Knowledge  of  credit  *- 

as  to  insolrency  of  debtor, — ^A  creditor  may  be  said  to  have  had  reasnDtb  e 
cause  to  believe  that  his  debtor  was  insolvent,  where  the  fact  of  iosolvfr  -t 
actually  existed,  when  such  a  state  of  facts  is  broc^ht  to  his  notice  resp*<.i.- 
ing  the  affairs  and  pecuniary  condition  of  his  debitor  as  would  lead  a  prc' 
dent  man  to  the  conclusion  that  the  debtor  is  unable  to  meet  his  oUigat>  r? 
as  they  mature  in  the  ordinary  course  of  his  business.  Assignees  mar>y: 
to  recover  the  assets  of  the  bankrupt  in  the  circuit  or  dis^ct  court  of  a  dU- 
trict  other  than  that  in  which  the  decree  in  bankruptcy  was  entered.  In 
calculating  the  time  a  preference  must  stand  in  order  to  be  Talid.  the  d-v 
the  petition  was  filed  must  be  excluded. — Dutcher  v.  Wright,  Assigixe,  L . 
S.  Sup.  Ct,  X.  B.  R,  Oct  16,  p.  331. 

Assignee — Suit  by,  to  recover  property  fraudulently  eonteytd  hy  hcKkrn:  i 

— ^Where  two  partners  had  a  laige  amount  of  property,  which  they  failed  v.» 
account  for  after  they  became  bankrupts,  ana  their  wives  had  mof.eT  &r  d 
property  which  was  not  shown  to  come  from  third  parties,  and,  after  l^e 
banKruptcy,  the  husbands  carried  on  business  as  the  professed  agents  ofth^ir 
wives,  held^  that  the  bankrupts  mustpay  over  the  value  of  theppop^rty  :>•• 
secreted.— /n  re  P.  Peltasohn  et  aU  V.  S.  Cir.  Ct,  E.  D.  Mo.,  C.  L.  N^  ^p- 
29,  p.  10 ;  s.  c,  N.  B.  R.,  Oct  1,  p.  266;  s.  c.  (with  note),  C.  L.  J.,  Oct  j. 
p.  311. 

Assignee —  What  will  pass  to  him  as  such — Bankrupt  may  purchat^  a*f**t 

of  his  estate^  when — Property  of  bankrupt  in  foreign  state. — A  daim  in  &^»  r 
of  the  bankrupt  against  the  government  will  pass  to  his  assignee :  A  d^rp- 
tion  in  the  schedule  of  assets  of  a  claim  for  the  burning  of  cotton  in  t** 
enemy's  country  during  the  war,  as  against  the  officers  who  destmtd  0  f 
same,' is  substantially  a  statement  that  the  claim  is  one  asainst  the.eov«T*.- 
ment ;  Where  a  claim  is  marked  in  the  schedule  as  worth&s,  the  valid::;  i 
a  sale  of  the  assets,  including  such  claim,  is  not  affected  by  its  aftervir'^ 
becoming  valuable ;  A  bankrupt  who  has  received  his  final  diicharg»»  ■> 
entitled  to  his  future  acauisitions,  and  may  use  them  to  purchase  his  fonr.'! 
assets  on  a  sale  thereof  ty  the  assignee ;  The  bankrupt  court  ha«  no  juris- 
diction over  property  of  the  bankrupt  in  foreign  countries,  and  cannot  ccr^ 
pel  an  assignment  thereof  by  him. — ^Phelps  v.  McDonald  et  aL,  5>up.  Ct  !•• 
C,  N.  B.  R.,  Sept  15,  p.  2lf. 

Assignee —  Will  not  take  income  of  trust  moneys  in  which  irt/e  and  ckiUr^^ 

ofbankrupty  as  well  as  the  latter,  hare  an  interest. — Where  the  inc<'Ci^  •' 
trust  moneys  is  to  be  paid  to  the  bankrupt  during  his  life,  to  be  appli^i  ^' 
the  support  of  himself  and  wife,  and  the  education  and  support  of  il**' 
children,  the  trust  declaring  that  the  principal  and  income  should  beinai:*'- 
able,  the  bankrupt  takes  it  as  sub-trustee,  and  is  bound  to  apply  it  i"  *  •' 
purposes  named,  and  therefore  it  will  not  upon  his  bankruptcy,  pi**  f 
the  assignee ;  The  court  cannot  apportion  such  income  and  give  the  s»k^ 
an  aliouot  share.— Durant  Assignee,  v.  Massachusetts  Hospital  life  In*- C- 
U.  S.  Dis.  Ct,  D.  Mass.,  K  B.  R.,  Oct  16,  p.  324. 

Assignment  for  benefit  of  creditors— Allowance  of  disbursements  of  airr* 

,  when  insolvent  is  adjudged  a  bankrupt. — Where  an  insolvent  who  has  owe 
a  general  assignment  for  the  benefit  of  creditors,  is  afterwards  adjodsfd  1 
bankrupt  the  assignee  under  the  assignment  is  entitled  to  his  disbuRem^'-* 
legitimately  made  in  the  execution  ofhis  trust,  but  is  not  entitled  to  prioritv 
as  to  his  compensation  as  such  assignee,  nor  as  to  attorneys'  feei  incurtw'" 
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oonnection  with  the  assignment ;  As  to  such  items  he  stands  in  the  sameposi- 
t.ion  as  other  creditors,  and  must  prove  his  claim. — Inre  George  Lains,  U.S. 
1318.  Ct,  D.  Minn.,  N.  B.  R.,  Sep.  1,  p.  168;  a,  c,  Am.  L.  Rec,  Nov.,  p.  266. 


Aaaiffitment  for  benefit  of  creditors — Effect  of  delay  of  three  months  in 

jftling  petition  in  bankruptcy, — Delivery  of  schedules  is  not  necessary  to 
'the  validity  of  an  assignment  for  the  henefit  of  creditors;  A  delay  of  more 
than  three  months  in  filing  the  petition  in  hankruptcy,  after  the  execution 
and  delivery  of  an  assignment  for  the  henefit  of  creditors,  will  deprive  the 
assignee  in  bankruptcy  of  the  right  to  the  possession  of  the  property 
nssigned.— /n  re  Kimball,  Austin  &  Co.,  U.  S.  Dis.  Ct,  W.  D.  Mich.,  N.  B. 
li.,  Sept.  1,  p.  188. 

Assignment  for  the  benefit  of  creditors — Not  affected  by  judgment  subse- 

^ziently  rendered — Effect  'of  bankniptcy  proceedings  upon  assigmnent — A 
J  udgment  recovered  after  the  making  of  a  general  assignment  for  the  benefit 
of  creditors,  without  preference,  and  valid  by  the  laws  of  the  state  where  it 
is  made,  creates  no  cloud  upon  the  title  to  property  transferred  by  the  assign- 
ment, although  such  assignment  be  subsequently  set  aside  upon  the  applica-* 
i^ion  of  an  assignee  in  bankruptcy ;  Until  a  general  assignment  for  the  oene- 
fit  of  creditors  has  been  set  aside,  the  title  to  property  embraced  in  it 
remains  in  the  assignee;  It  does  not  vest  in  the  assignee  in  bankruptcy  by 
the  mere  force  of  an  adjudication  and  his  appointment  as  assignee. — Belden, 
Assignee,  v.  Smith  et  al,,  U.  S.  Dis.  Ct.,  S.  D.  N.  Y.,  N.  B.  R,  Oct  16,  p. 
302. 

•  Assignment — When  not  fraudulent. — ^In  North  Carolina  a  bond  for  title, 

given  on  an  executory  contract  for  the  purchase  of  lands,  conveys  an  equi- 
table  estate  in  the  land  to  the  vendee,  which  is  assignable ;  An  assignment  of 
such  estate  to  indemnify  sureties,  made  without  intent  to  delav  or  defraud 
creditors,  is  valid,  and  the  assignee  is  entitled  to  priority  over  judgment  cred- 
itors of  the  assignor;  Such  assignment  is  valid  although  no  money  is  paid; 
The  debt  upon  which  the  sureties  are  liable  furnishes  a  sufficient  considera- 
tion to  support  it ;  It  need  not  be.registered  to  be  available  against  cred- 
itors, unless  the  time  limited  by  statute  for  the  registration  of  the  bond  has 
expired ;  Where  the  principal  on  a  debt  is  insolvent,  the  sureties,  in  respect 
to  their  liability,  are  resided  in  equity  as  creditors,  and  may  retain  any 
funds  of  the  principal  in  their  hands,  even  against  an  assignee  for  value 
without  notice ;  An  interest  in  lands  acquired  at  an  administrator's  sale, 
where  the  administrator  has  not  made  title,  is  assignable ;  and  such  assign- 
ment need  not  be  registered,  under  the  laws  of  North  Carolina,  in  order  to  oe 
valid  against  creditors;  Such  equitable  interest  is  liable  to  the  liens  of 
1  udgment  creditors,  subject  to  the  equities  of  a  surety  of  the  debtor  who 
holds  a  prior  assignment  thereof  as  indemnity  for  his  linbilitv.— /n  re  Wra. 
P.  Reynolds,  U.  S,  Dis.  Ct.,  ^\.  D.  X.  C,  N.  B.  R.,  Sept.  1,  p.  IGS. 

Bankrupt — Examination  of^Absenee  from  examination  may  prevent  dis- 
charge.— Where  a  bankrupt  has  been  ordered  to  submit  himself  to  further 
examination,  a  departure  from  the  district  before  the  time  appointed,  wih- 
out  examination,  is  such  a  violation  of  the  order  that  no  discharge  will  be 
granted  until  it  is  rectified  by  submission  to  such  examination. — In  re  Kings- 
ley,  U.  S.  Dis.  Ct,  D.  Vt,  N.  B.  R.,  Oct  15.  p.  301. 

Bankrupt — Who  may  take  benefit  of  the  act. — A  bankrupt  engaged  in 

farming  and  trading  live  stock  is  not  a  tradesman  within  the  meaning  of 
sec.  6110  of  the  Rev.  Stat  U.  S.— /n  re  Ragsdale,  U.  S.  Dis.  Ct,  D.  Ind., 
N.  B.  R,  Sept  15,  p.  215. 

Conversion — Action  for^  against  mdrshal  who  has  taken  property  lawfully 

held  by  sheriff. — Where  the  marshal  has  demanded  of,  and  received  from,  a 
sherifr  property  which  the  latter  holds  under  an  execution  levy,  and  deliv- 
ers the  same  to  the  assignee,  an  action  for  a  wrongful  taking  and  conversion 
cannot  be  maintained  by  the  Judgment  creditor  against  the  assignee ;  Such 
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an  action  cannot  be  maintained  in  a  state  court  as  an  enforcement  of  a 
lien  upon  the  funds  in  the  hands  of  the  assignee  acquired  by  virtue  of  the 
judgment;  Such  lien  can  only  be  enforced  in  the  bankrupt  court — ^Ansonia, 
etc.,  Co.  V.  Pratt,  N.  Y.  Sup.  Ct.,  N.  B.  R,  Sept  1,  p.  170. 

Composition — Effect  as  to  secured  claims. — A  composition  at  25  cents  on 

the  dollar  was  effected  under  sec.  17  of  the  act  of  June  22,  1874  (Vol.  18. 
Stat  at  Large,  part  8,  p.  178);  In  the  statement  of  liabilities  presented 
to  creditors'  meeting,  plaintiff's  claim  was  represented  as  fully  secured  br 
deed  of  trust  on  real  estate  worth  more  than  the  amount  of  the  debt'; 
Plaintiff,  being  also  an  unsecured  creditor,  attended  the  composition  meeting, 
but  did  not  in  any  way  participate  in  it,  nor  dissent  fh>m  the  representation 
there  made  as  to  the  value  of  nis  security ;  Long  after  the  composition  had 
been  recorded  and  carried  out  by  the  debtors,  plaintiff  sold  the  real  estate 
under  the  deed  of  trust,  and  a  large  deficit  was  left  unpaid ;  In  an  action  to 
recover  such  deficit,  held,  (1)  the  composition  did  not,  per  se,  eztins;uish 
plaintiff's  claim,  but  that  he  was  entitled  to  25  per  cent  of  final  deficit  no 
matter  when  ascertained ;  (2)  Qucere,  whether  this  result  would  have  been 
changed,  even  if,  in  the  course  of  the  composition  proceedings,  the  bank- 
ruptcy court,  at  the  instance  of  all  the  parties,  had  caused  the  security 
to  oe  appraised,  and  had  decided  it  to  be  ample  to  cover  the  debt — ^Paret  v. 
Ticknor,  U.  S.  Cir.  Ct,  E.  D.  Mo.,  C.  L.  J.,  Oct  12,  p.  828 ;  s.  c,  N.  B.  R., 
Oct  15,  p.  315. 

Composition — Effect  of  payment  of  debt  of  one  creditor  after  release 

obtained  from  all, — Where  an  insolvent  has  been  legally  released  from  his. 
obligations  by  a  composition  with  his  creditors,  the  ^bt  of  one  of  such 
creditors,  who  accepted  the  composition  on  the  written  condition  that  none 
of  the  other  creditors  should  receive  better  terms,  is  not  revived  by  the 
payment  by  the  insolvent,  after  such  release,  of  aidditional  sums  to  other 
creditors.— /n  re  Stuigis  et  al,,  U.  S.  Dis.  Ct,  N.  D.  III.,  N.  B.  R.,  Oct  15, 
p.  804 ;  s.  c,  C.  L.  N.,  Oct  20,  p.  88. 

Composition — Payment  of  composition  notes. — ^Where  notes  given  upon  a 

composition  settlement  fall  due  pending  action  upon  a  petition  to  review  the 
order  of  confirmation,  and  the  petitioners  refuse  to  receive  payment  the 
money  must  be  paid  into  court  in  order  to  absolve  the  bankrupt  from  liabilitT : 
Under  such  circumstances,  upon  a  subsequent  demand  of  payment  by  tLe 
creditor,  and  refusal  by  the  bankrupt,  the  former  is  entitled  to  a  simimary 
order  for  payment— /n  re  Alfred  P.  Reynolds,  U.  S.  Dis.  Ct,  S.  D.  N.  Y., 
N.  B.  R.,  i5cpt  1,  p.  176. 

Composition — Proceedings  on  setting  same  aside — CredUors — Assignment 

— Vacation  on  adjudication. — When  a  composition  has  been  recorded,  and 
part  of  the  creditors  have  received  their  percentage,  and  a  petition  is  brought 
under  sec.  17,  of  ch.  890,  of  the  act  or  1874,  to  set  the  same  aside,  notice 
thereof  should  be  given  to  the  creditors  as  well  as  the  debtor;  If  in 
such  a  case  the  composition  has  been  set  aside,  creditors  who  have  received 
their  percentage  may  retain  the  same,  but  have  no  right  to  vote  for  assignee; 
And  the  assii^nment  msy  be  framed  to  protect  all  lawful  acts  done,  or  titles 
acquired  under  and  by  virtue  of  the  composition ;  When  the  creditors  hare 
been  heard  upon  the  merits  of  the  <)uestion,  it  is  not  necessary  to  vacate  the 
adjudication  for  a  defect  of  notice,  if  a  new  decree  of  the  same  sort  would 
follow.— /n  re  Bradt,  U.  S.  Dis.  Ct,  D.  Mass.,  C.  L.  J.,  Sept  28,  p.  281; 
s.  c,  N.  B.  R,  Oct  16,  p.  820. 

Discharge— Consent  of  creditors — Creditors  before  1869. — ^The  court,  after 

commenting  upon  several  sections  of  the  bankrupt  act,  holds  that  a  bank- 
rupt  who  finds  himself  unable  to  pay  80  per  cent  on  the  debts  proved  against 
him  is  not  required  to  obtain  the  assent  of  those  creditors  who  became  such 
before  January  1,  1869 ;  That  the  assent  of  those  of  a  later  date  is  alooe 
necessary ;  That  the  assent  of  a  creditor  of  an  earlier  date  is  a  nullity  and  can- 
not be  counted.— /n  re  Wheeler  et  al.,  U.  S.  Dis.  Ct,  D.  Ind.,N.  6.  R,  Oct 
1,  p.  277 ;  s.  c,  C.  L.  N.,  Oct  6,  p.  18 ;  s.  c,  C.  L.  J.,  Oct  26,  p.  368. 
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Discharge — Conait'ueiion  of  statute, — The  words  "  before  the  final  dis- 
position of  the  cause,"  in  the  amendment  to  the  bankrupt  act,  approved 
July  26,  1876,  mean  before  the  assignee  has  completed  his  aa ministration  and 
received  his  discharge  from  the  register;  and  where  the  assignee  was  so  dis- 
chai^ed  November,  1,  1876,  and  the  bankrupt  applied  for  his  discharge 
September  17,  1877,  held,  the  application  came  too  late  and  must  be 
rejected.— /»  re  Crose,  U.  S.  Dis.  Ct,  D.  Ind.,  C.  L.  J.,  Oct  5,  p.  818 ;  a.  c, 
N.  B.  R.,  Oct  15,  p.  294. 

Discharge — Pleading  of, — To  exempt  a  debt  from  the  operation  of  a  dis- 
charge on  the  ground  of  fraud,  it  must  be  tainted  with  fraua  in  its  inception ; 
If  the  contract  was  fair  and  honest  when  made,  the  benefit  of  a  discharge 
will  not  be  cut  off  by  any  subsequent  fraudulent  conduct  on  the  part  of  the 
debtor  in  respect  to  it;  Where  the  bankrupt  bought  the  business  of  another, 
agreeing  to  pav  his  debts  and  hold  him  harmless,  a  discharge  will  release 
him,  althougn  he  has  made  false  representations  that  he  has  paid  one  of 
such  debts ;  The  better  and  more  logical  pleading  is,  not  to  attempt  to  avoid 
a  discharge  by  averments  in  the  declaration,  but  to  reply  such  matter  in 
response  to  the  plea. — Brown  et  al,  v.  Broach  et  al,.  Sup.  Ct  Miss.,  N.  B, 
B.,  Oct  16,  p.  296. 

Discharge —  Vacation  of. — ^A  discharge  obtained  by  fraud  will  be  vacated ; 

A  decree  annulling  a  discharge  cannot  be  set  aside  except  upon  due  notice 
to  the  parties  to  be  effected  thereby.— /»  re  Augenstein,  Sup.  Ct,  D.  C,  N. 
B.  R,  Oct  1,  p.  252. 

Exemptions — Homestead, — Heldy  that  a  bachelor,  under  the  bankrupt  law 

and  statute  of  Missouri,  may,  under  the  circumstances  of  this  case,  be  regarded 
as  the  head  of  a  family,  so  rs  to  be  entitled  to  the  exemption  of  his  nome- 
stead.— Bailey  v.  Comings,  U.  8.  Cir.  Ct,  E.  D.  Mo.,  C.  L.  N.,  Nov.  8,  p.  49. 

Fraud — Omitting  worthless  itemfrotn  schedules — Keeping  proper  books 

of  account. — If  a  bankrupt  honestly  regards  a  judgment  held  by  him  as 
worthless,  he  is  not  chargeable  with  false  swearing,  or  fraud,  if  he  omit  it 
from  his  schedule;  Even  if  it  has  value  as  an  asset,  and  he  considers  it  aa 
having  value,  still  its  omission  must  be  intentional  in  order  to  charge  him 
with  ^alse  swearing,  or  fnvud ;  A  merchant  or  trader  who,  prior  to  his  becom- 
ing such,  has  kept  books  of  account,  showing  the  state  or  his  affairs,  is  not 
required  to  carry  their  contents,  or  any  part  of  them,  into  his  books  opened 
and  kept  as  a  trader,  in  order  to  satisfy  tne  requirement  of  the  statute  as  to  a 
bankrupt  keeping  proper  books  of  account  while  he  is  a  merchant  or  trades- 
man ;  Keeping  proper  books  of  account,  within  the  meaning  of  the  bankrupt 
act,  is  the  keeping  uf  an  intelligent  record  of  the  merchant's  or  tradesman's 
affairs,  and  with  that  reasonable  degree  of  accuracy  and  care  which  is  to  be 
expected  from  an  intelligent  man  in  that  business,  and  a  casual  mistake 
therein  will  not  prevent  a  discharge ;  It  is  not  required  that  a  chattel  mortgage, 
given  to  secure  a  debt  shall  be  entered  upon  the  merchant's  or  trader's  books; 
An  entry  of  notes  upon  the  fly-leaf  of  the  blotter  is  sufficient — In  re  Zenos 
G.  Winsor,  U.  8.  Dis.  Ct,  W.  D.  Mich.,  N.  B.  R.,  Sept  1,  p.  162. 

Homestead — Purchased  with  partnership  assets. — Where  a  copartnership 

is  insolvent,  or  is  possessed  of  assets  not  more  than  adequate  for  the  payment 
of  debts,  one  member  of  the  firm  cannot,  upon  retiring,  rightfully  withdraw 
beyond  the  reach  of  creditors,  and  to  their  injury,  a  portion  of  the  assets  or 
property,  and  make  a  personal  appropriation  of  those  assets  by  putting  them 
in  tne  shape  of  a  homestead;  A  homestead  so  purchased  will  be  decreed  to 
be  given  up  if  it  appears  to  the  satisfaction  of  tne  court  that  the  funds  with 
which  it  was  purchased  were  wrongfully  withdrawn  from  the  partnership 
assets.— /»  re  Sauthoff  &  Olson,  U.  S.  Cir.  Ct,  W.  D.  Wis.,  N.  B.  R.,  Sept 
1,  p.  181 ;  s.  c,  C.  L.  J.,  Oct  26,  p.  364. 

Judgment  for  torts — Joint  and  several  wrong-doers, — K.,  on  April  5th, 

mortgaged  personal   property  to  S.  to  secure   endorsements;    S.,  owing 

II 
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defendant,'  assigned  the  mortgage  to  him  to  secure  the  debt;  On  OctolKr 
4th  K.  gave  to  G.  a  second  mortgage  for  $4,000  (which  was  used  to  ps? 
note  of  K.,  endorsed  by  S.  and  G.)  on  the  property,  which  also  eovered  otoer 
property ;  October  12th  K.  sold  the  property  for  $6,000,  of  which  sum  G. 
received  $3,500,  and  defendant  $2,500;  S.  paid  nothing  on  the  secured 
endorsements;  November  2d  bankruptcy  proceedings  were  commenced 
against  K.,  and  plaintiff  appointed  assignee,  who  brought  action  against  G. 
for  the  $3,500  received  by  nim,  and  another  for  the  money  paid  on  the  notes; 
The  first-named  suit  resulted  in  a  judgment  for  $4,000,  which  was  satisfied, 
and  the  second  was  settled  for  $2,000,  and  G.  was  released;  Held  (1),  that, 
though  the  mortgage  to  S.  was  originally  valid,  he  having  paid  nothing,  tbe 
sum  paid  to  defendant  on  it  was  a  preference,  and  defendant  liable  to  the 
assignee  therefor ;  And  (2)  that  the  judgment  against  G.,  and  its  satisfaction, 
and  the  release,  did  not  bar  an  action  therefor  against  defendant. — Sessions 
V.  Johnson,  Assignee,  Sup.  Ct  U.  S.,  Alb.  L.  J.,  Oct.  27,  p.  299. 

Jurisdiction  of  bankrupt  court — State  courts  have  jurisdiction  of  actions 

brought  by  an  assignee  in  banlcruptcy  to  set  aside  mortgages  alleged  to  have 
been  made  in  fraud  of  the  bankrupt  act ;  Personal  service  made  upon  one 
of  the  members  of  an  insolvent  firm,  out  of  the  jurisdiction  of  the  district 
court  in  which  the  petition  is  filed,  is  not  sufficient  to  give  the  court  juris^ 
diction  to  adjudicate  as  against  the  party  so  served ;  The  jurisdiction  of  tbe 
•  bankrupt  court  mav  be  impeached  in  collateral  actions. — Isett  v.  Stuart, 
Sup.  Ct  111.,  N.  B.  ft..  Sept  1,  p.  191 ;  concluded  in  N.  B.  R.,  Sept.  15,  p.  193. 

Liens — Creditor  having,  need  not  appear  in  bankrupt  court. — A  creditor 

having  a  lien  upon  the  bankrupt's  estate  may  decline  to  appear  in  the  bank- 
rupt court,  in  which  case  he  will  be  unaffected  by  the  proceeding^  unless  the 
proper  steps  are  taken  to  sell  the  estate  clear  of  all  encumbrances ;  Or,  he 
may  elect  to  prove  his  debt  in  the  bankruptcv  proceedings  and  rely  upon  his 
security,  and  such  action  will  be  a  waiver  of  liis  right  to  mstitute  any  suit  or 
proceeding  in  any  way  inconsistent  with  such  election ;  An  objection'that  the 
purchaser  at  a  sale  made  by  the  assignee  in  bankruptcy  was  tne  attorney  for 
the  assignee,  and  as  such  was  incapable  of  purchasing,  cannot  be  raised  in  a 
collateral  action,  but  must  be  made  in  the  bankrupt  court. — Spilman  v. 
Johnson,  Ct  App.  Va.,  N.  B.  R.,  Sept  1,  p.  145. 

Lien — Delivery  of  execution  to  sheriff. — In  Colorado  the  delivery  of  an 

execution  to  the  sheriff  constitutes  such  a  lien  upon  the  debtor's  property  as 
will  be  valid  against  proceedings  in  bankruptcy  filed  after  such  deliverr,  hut 
before  a  lew  is  made.— Bartlett  v.  Russell,  U.  S.  Cir.  Ct,  D.  Col.,  N.  "B.  K., 
Sept  15,  p.  211. 

Lien — Effect  of  bankruptcy  proceedings  upon  liens  obtained  by  executions 

levied  subsequent  to  an  attachment, — Subsequent  executions  create  a  lien 
upon  all  the  debtor's  property  in  the  sheriff's  hands  not  covered  by  a  prior 
attachment ;  Where  an  attachment  is  vacated  by  the  commencement  of 
proceedings  in  bankruptcy,  the  lien  of  subsequent  executions  is  not  thereby 
enlarged;  the  property  passes  to  the  assignee  free  from  encumbrance  to  tbe 
extent  of  the  attachment,  and  subject  to  the  execution  liens  as  to  tbe 
excess.— /n  re  M.  J.  Nelson,  U.  S.  Dis.  Ct,  D.  Vt,  N.  B.  R,,  Oct  15,  p.  812. 

Mortgage — Right  of  mortgagee  to  timber  as  against  assianee. — One  who 

holds  a  mortgage  valid  as  against  the  provisions  of  the  bantcrupt  law,  with 
condition  broken  before  the  commencement  of  the  proceedings,  has  a  right 
as  against  the  assignee  to  all  the  bark,  wood,  and  timber  cut  from  the  prem- 
ises, whether  on  them  or  not;  Where  such  mortgagee  has  given  notice  of  his 
claim  to  the  marshal  when  he  seized  the  property,  and  to  the  assignee  when 
he  took  possession  of  it  and  they  afterwards  keep  possession,  they  are  to  be 
considered  as  taking  it  for  him,  and  the  expense  of  securing  it  should  be 
borne  by  him.— //»  re  Bruce,  U.  S.  Dis.  Ct,  D.  Vt,  N.  B.  R.,  Oct  15,  p.  818. 

Preferences — Deposit  made  to  meet  checks  in  clearing-house  not  a  trust 

fund. — Where  a  bank  agreed  to  act  as  the  agent  of  another  bank  for  clear- 
ing-house purposes,  and,  as  such  agent,  agreed  to  pay  all  the  checks  of  the 
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latter  which  came  through  the  clearing-house,  and  received  for  that  pur- 
pose, from  time  to  time,  the  funds  of  the  latter  bank,  which  it  passed  to  the 
'Credit  of  the  Utter  bank,  without  keeping  such  funds  separate  from  its 
owner,  held,  that  the  relation  of  debtor  and  .creditor — the  ordinary  one  of 
the  bank  to  its  depositors — was  created,  and  that  the  deposits  could  not  be 
considered  as  trust  funds,  which,  on  failure  of  the  former  bank,  would  not 
pass  to  its  assignee ;  Under  such  circumstances  the  funds,  when  deposited, 
became  the  property  of  the  former  bank,  and  having  paid  on  the  day  of  its 
failure  to  the  latter  bank  the  deposits  made  to  meet  checks,  such  bank  hav- 
ing knowledge  of  the  insolvent  condition  of  the  former,  held,  that  such 
i'uogment  was  a  preference,  and  could  be  recovered  by  the  assignee. — 
'helan.  Assignee,  v.  Iron  Mountain  Bank,  U.  S.  Cir.  Ct,  £.  D.  Mo.,  N.  B. 
R.,  Oct.  15,  p.  806 ;  ».  e.,  C.  L.  J.,  Oct  19,  p.  851. 

Preference — Exchange  of  aecwritiea, — In  this  case  the  bankrupt,  a  merchant, 

doing  business  with  a  bank,  had,  from  time  to  time,  overdrawn  his  account  with 
the  knowledge  of  the  cashier,  but  without  the  knowledge  of  any  other  oflScer 
of  the  bank ;  To  secure  these  overdrafts  the  cashier  procured  from  him  a  bill 
of  sale  of  a  portion  of  his  stock  in  trade,  which  was  not  recorded  nor  accom- 
panied with  possession,  and  the  bankrupt  continued  his  business  as  usual. 
This  was  more  than  two  months  prior  to  the  commencement  of  the  proceed- 
ings in  bankruptcy;  Subsequently,  and  within  two  months  of  the  com- 
mencement of  proceedings  in  oankruptcy,  the  overdrafts  were  disavowed  by 
the  managers  of  the  bank,  who,  to  secure  the  bank,  procured  a  new  bill  of  sale, 
caused  it  to  be  put  on  record,  and  took  possession  of  the  coods  ;  Heldy  that, 
although  this  was  clearly  a  fraudulent  preference  within  tne  meaning  of  the 
bankrupt  law,  yet,  under  the  rule  of  Sawyer  v.  Turpin,  1  Otto,  114,  the 
transaction  took  effect  by  relation  to  the  first  bill  of  sale,  and,  this  having 
been  given  more  than  four  months  prior  to  commencement  of  proceedings  in 
bankruptcy,  the  second  bill  of  sale  became  a  valid  security. — In  re  Boran, 
U.  S.  Dis.'^Ct.,  E.  D.  Mo.,  C.  L.  J.,  Sept.  21,  p.  260. 

Preference — Exchange  of  securities — Chattel  mortgage. — The  substitu- 
tion and  record  of  a  chattel  mortgage,  correctly  describing  the  note  secured, 
for  a  prior,  unrecorded  mortgage,  which  incorrectly  stated  such  note,  held 
not  to  be  an  illegal  preference,  but  a  simple  exchange  of  securities,  within 
the  rule  laid  down  in  Sawyer  v.  Turpin,  1  Otto,  114. — Player,  Assignee,  v. 
Lippincott  et  al.,  N.  B.  R.,*Sept.  15,  p.  208;  «.  c,  U.  S.  Dis.  Ct.,  E.  I).  Mo., 
C.  L.  J.,  Sept  21,  p.  260;  s,  c,  affirmed,  U.  S.  Cir.  Ct,  E.  D.  Mo.,  C.  L.  J., 
Oct  12,  p.  328. 

Preference — Knowledge  of  person  taking, — Where  the  bankrupt  at  the 

time  of  giving  a  mortgage,  in  pursuance  of  a  previous  a^eement  to  secure 
a  preexisting  debt  requests  the  creditor  to  permit  him  to  secure  other 
creditors  in  such  instrument  such  request  is  notice  of  the  existence  of  such 
creditors  and  of  the  bankrupt's  iuabilily  to  pay  them;  A  creditor  who  has 
obtained  a  preference  is  chargeable  with  knowledge  of  facts  the  existence  of 
which  he  could  have  ascertained  by  the  slightest  elTort ;  It  is  not  necessary 
that  the  creditor  should  know  that  the  law  prohibits  him  from  taking  the 
preference ;  It  is  enough  if  he  knows  such  facts  and  circumstances  as  bring  it 
within  the  prohibition  of  the  law,  and  make  it  a  fraud  in  legal  contemplation ; 
An  oral  promise,  made  at  the  time  the  debt  is  contracted,  to  give  security  if 
required,  cannot  be  executed  after  the  debtor  has  become  insolvent — Llovd 
v.  Strobridge,  U.  S.  Dis.  Ct,  D.  Cal.,  N.  B.  R..  Sept  15,  p.  198 ;  «.  c,  C.  L. 
N.,  Sept  &;  p.  i; 

^—Preference — Knowledge  of  taker, — ^Where  the  morUi^age  sought  to  be  set 
aside  was  executed  within  the  time  specified  in  the  Bankrupt  Act  with  a 
view  to  give  a  preference,  the  fact  of  repeated  promises  to  pa^,  which  were 
not  kept  together  with  knowledge,  on  the  part  of  the  creditor,  of  a  large 
amount  of  debts  due  by  the  bankrupt  at  or  prior  to  that  time,  which  he 
was  unable  to  pay,  A«Za  to  be  reasonable  cause  for  the  creditor  to  believe 
that  the  insolvency,  which  in  fact  existed,  did  exist;  Where  the  creditor 
taking  such  mortgage  knew  of  other  unsecured  debts  which  his  debtor  could 
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not  ^ay,  and  that  a  large  part  of  the  property  was  common  to  all  from  which 
to  get  their  pay,  held  tnat  he  knew  that  the  mortgage  was  made  in  fraud  of 
the  provigions  of  the  Bankrupt  Law. — In  re  Armstrong,  U.  S.  Dis.  Ct.,  D. 
Vt,  N.  B.  R.,  Oct  1,  p.  275. 

Proof  of  debt — Provahle  dehts,  although  created  hy  fraud,  are  diachftrged 

hy  a  composition  in  bankruptcy. — Wells  v.  Lanaprey,  Sup.  Ct.  N.  H.,  N.  B. 
R.,  Sept.  16,  p.  205;  s,  c,  (with  note),  C.  L.  J.,  Sept.  21,  p.  259;  s,  c,  C.  L. 
N.,  Oct.  27,  p.  48. 

^— Proof  of  debt— Aetionable  claim, — No  debt  can  be  proved  on  which  aa 
action  could  not  be  maintained  against  the  bankrupt  in  the  state  where  the 
petition  is  filed,  in  case  bankruptcy  proceedings  were  not  instituted. — In  re 
A.  J.  Doty,  U.  S.  Dis.  Ct,  D.  Minn.,  N.  B.  R.,  Sept  15,  p.  202;  «.  c,  C.  L. 
N.,  Sept  '22,  p.  1. 

Proof  of  Debt — Discharge. — ^A  Judgment  recovered  pending  the  bank- 

ruptcy  proceedings,  in  an  action  begun  before,  and  basea  upon  a  provable 
deot,  is  itself  provable;  A  creditor  having  such  a  judgment  has  an  interest 
in  the  question  of  dischai^e,  and  a  right  to  be  heard  thereon ;  Such  judgment 
will  be  released  by  a  dischni^e  duly  granted  to  the  bankrupt  judi^ment 
debtor.— //» re  Stansfield,  U.  S.  Dis.  Ct,  D.  Nev.,  N.  B.  R.,  Oct  1,  p.  268. 

Proof  of  Debt — Separate  bankruptcy, — A  joint  creditor,  in  cate  of  the 

bankruptcy  of  one  member  of  the  firm,  has  a  right  to  prove  his  joint  debt 
and  vote  for  assignee  in  the  separate  bankruptcy. — In  re  Webb,  U.  S.  Dis. 
Ct,  D.  Nev.,  N.  B.  R,,  Oct  1,  p.  258;  «.  c,  C.  L.  N.,  Oct  18,  p.  27. 

Sale  of  encumbered  property, — Where  an  assignee  sold  property  encum- 
bered by  a  chattel  mortgage,  without  an  order  of  court,  and  the  mort- 
gagee brought  trover  against  the  purchaser  in  a  state  court  in  a  county 
where  the  parties  and  their  witnesses  resided,  held  that,  even  if  the  district 
court  had  Jurisdiction  to  restrain  the  prosecution  of  the  suit  it  ought  not  to 
do  so  under  the  circumstances  of  the  case. — In  re  Abram  Cooper,  U.  S.  Dis. 
Ct,  E.  D.  Mich.,  N.  B.  R.,  Sept  1,  p.  178. 

Secured  creditor — Mortgagee  may  foreclose  in  state  court. — The  bankrupt 

law  does  not  prohibit  a  mortgagee,  whose  lien  is  undisputed,  from  enforcing 
the  collection  of  his  mortgage  in  a  state  court,  subject  to  the  right  of  the 
United  States  court  to  intervene  for  the  protection  of  the  bankrupt's  estate. — 
Green,  Assignee,  v.  Arbuthnot,  Sup.  Ct  Pa.,  W.  N.  C,  Oct  18,  p.  857. 

Banks  and  Banking. —  Winding  up — What  obligations  are  to  be  received  by 
assignees  in  payment  of  debts  due  a  bank — Act  of  April  16,  1860, — A  pro- 
tested draft  is  not  such  an  "obligation,"  within  the  meaning  of  the  proviso 
of  sec.  27  of  the  act  of  April  16,  1850,  as  the  assignees  of  an  insolvent 
bank  are  bound  to  receive  in  payment  of  a  debt  due  the  bank. — Basehores' 
Appeal,  Sup.  Ct  Pa.,  W.  N.  C,  Oct  11,  p.  887. 

Duties  of  director, ^Y wets  relating  to  the  management  of  the  bank,  of 

which  a  bank  director  must  take  knowledge ;  Cashier  allowing  overdraft 
for  an  insuflScient  and  illegal  consideration ;  Bank  cannot  buy  its  own  stock ; 
Liability  of  a  bank  director. — German  Savings  Bank  v.  Wulfokuhler,  Stip. 
Ct  Kan.,  C.  L.  J.,  Oct  26,  p.  866. 

Bills  and  NoTKS.—JV«^o^W/i^y.— Promissory  note ;  Negotiability  of;  de- 
stroyed by  collection-fee  clause. — Woods  v.  North  et  al.,  €up.  Ct  rsk,,  C  L. 
N.,  *Sept*15,  p.  428. 

—^Endorsement  of  promissory  note  by  third  party  before  delivery. — ^When 
a  promissory  note,  made  payable  to  a  particular  person  or  order,  is  flnt 
endorsed  by  a  third  party,  such  third  person  is  neld  to  be  an  original 
promisor,  guarantor,  or  endorser,  according  to  the  nature  of  the  transaction 
and  the  understanding  of  the  parties  at  the  time  the  transaction  took  place; 
Endorsement  in  blank;   Endorsement   subsequent  to  theonaking  of  the 
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note ;  Kndonement  of  note  for  discount ;  Parol  proof  Admissible  to  show 
when  the  note  was  delivered ;  Third  parties  endorsing  a  negotiable  promis- 
sory note  before  the  payee,  and  before  it  is  delivered  to  take  effect,  cannot 
be  held  as  first  endorsers. — Oood  v.  Martin,  Sup.  Ct.  U.  S.,  Alb.  L.  J.,  Nov. 
8,  p.  316 ;  a,  c,  C.  L.  N.,  Nov.  10,  p.  57. 

Bonds,  Municipal. — Subseripiion  to  stock  of  R.  IL — Location  of  road;  Sub- 
mission of  the  question  to  electors ;  Description  of  the  road ;  Notice ;  Bona 
fide  holder  unaffected  by  notice  to  trustee. — Commissioners,  etc.,  v.  Thayer, 
Sup.  Ct  U.  S.,  C.  L.  X,  Sept  14,  p.  245. 

•Carrikbs. — Loss  of  baggage  carried  free, — ^Damages  for  the  loss  of  baggage 
cannot  be  recovered  in  assumpsit  against  the  carrier  if  the  baggage  was 
carried  free.  An  action  of  tort,  however,  will  lie  for  negligent  loss ;  A  rail- 
way company  carrying  baggaee  free  is  held  to  no  greater  diligence  than  any 
other  gratuitous  bailee ;  Fubiic  policy  requires  that  common  carriers  should 
exercise  the  same  extreme  care  ui  carrying  persons  free  as  in  carrying  them 
for  hire.— Flint,  etc.,  Bailway  Co.  v.  Weir,  Sup.  Ct  Mich.,  C.  L.  J.,  Sept 
28,  p.  285. 

Delivery  by  common  earner  to  connecting  line. — The  G.  Railroad  Com- 

Eany,  under  a  contract,  occupied  for  the  unloading  of  goods  brought  by  it  to 
L  a  section  of  a  depot  owned  by  the  M.  Railroad  Conrpany,  a  connecting 
carrier;  The  goods  were  handled  by  the  employes  or  the  M.  Company, 
clerks  of  the  G.  Company  merely  keeping  tally ;  When  goods  were  designed 
for  delivery  to  the  M.  Company  they  were  placed  in  a  specified  part  of  the 
section,  a  transcript  of  their  description  was  taken  by  the  M.  Company's 
clerk  from  the  way-bills  of  the  G.  Company,  and  they  were  thereafter  cared 
for  bv  the  M.  Company ;  Held  to  constitute  delivery  to  the  M.  Company, 
and  the  G.  Company  were  not  thereafterliablefor  their  loss.— Pratt  v.  Grand 
Trunk  Ry.  Co.,  Sup.  Ct  U.  S.,  Alb.  L.  J..  Nov.  10,  p.  831. 

CoNSTiTTjTioNAL  Law. — Consti^ction  of  statute.— 'Vndiev  the  statutes  of  this 
commonwealth,  any  person  aggrieved  by  an  order  of  the  state  board  of 
health  prohibiting  the  carrying  on  of  his  b"<»iness,  is  entitled  to  the  ver- 
dict of  a  jury  upon  the  question  whether  the  exercise  of  his  business  is  dan- 
gerous to  the  public  health;  Construction  of  statute;  Constitutionality. — 
Sawyer  v.  State  Board  of  Health,  Sup.  Jud.  Ct  Mass.,  C.  L.  J.,  Sept  14, 

The  power  of  a  state  to  tax  a  street  railway  company ^  organized  under 

a  charter  which  provided  that  '*the  said  company  shall  also  pay  such 
license  for  each  car  run  by  said  company  as  is  now  paid  by  other  passenger 
railway  companies  in  the  city  of  Philadelphia;"  At  the  time  of  the  incor- 
poration of  this  company  the  rate  for  license  tax  was  fixed  by  the  ordinances 
of  the  city  at  $30  for  each  car  run  during  the  year;  In  1867  this  rate  was 
increased,  by  ordinance,  to  $60  for  each  car;  The  act  of  April  11,  1868, 
enacted  that  the  various  passenger  railway  companies  in  the  city  should  pay 
annually  to  the  city  the  sum  of  $50,  as  required  by  their  charters,  for  each 
car  run  during  the  year ;  The  company  paid  at  the  rate  of  $50  up  to  the 
year  1875,  ana  then  reftjsed  to  pay  more  than  $80;  In  an  action  by  the  city 
to  recover  the  tax,  held,  that  act  of  1868  was  not  unconstitutional,  and  that 
company  had  accepted  the  same  by  their  action,  upon  the  legal  conclusion  of 
obtaining  certain  benefits  therein  conferred. — Union  Passenger  Ky.  Co.  v. 
Philadelphia,  Sup.  Ct  Pa.,  W.  N.  C,  Sept  20,  p.  308. 

Railways  in  streets. — The  constitutional  provisions  which  went  into  effect 

January  1,  1876,  forbidding  the  legislature  to  pass  a  private  or  local  bill 
granting  to  a  corporation,  etc.,  the  right  to  lay  a  railroad  track,  or  granting 
any  exclusive  privilege,  etc.,  or  to  authorize  the  construction,  etc.,  ot  a  street 
railroad  without  the  consent  of  property  owners,  held  not  to  be  violated  by 
sec.  36  of  laws  1876,  ch.  60^,  authorizing  the  construction  of  an  elevated 
street  rail  way  In  New  York  city;  Where,  at  the  time  the  constitutional  pro- 
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visiohs  went  into  effect,  a  corporation  bad  the  right,  under  ita  charter,  to  lay 
a  railroad  track  in  the  streets  of  a  city,  such  right  was  not  affected  br  the 
provisions  mentioned,  nor  were  legislutive  enactments  passed  in  187d,  aad 
accepted  by  the  corporation,  changing  the  method  of  constructine  such 
track,  obnoxious  to  such  provisions. — Matter  of  Gilbert  Elevated  B.  K.  C4x, 
Ct  App.  N.  Y.,  Alb.  L.  J.,  Sept  22,  p.  204. 

Construction  of  a  statute  prescribing  the  form  of  patent-right  notes. — 

The  statute  of  Ohio,  passed  May  4,  1869  (66  0.  L.,  p.  98),  which  provides 
that  "any  note  the  consideration  for  which  shall,  consist  in  whole  or  in  part 
of  the  right  to  make,  use,  or  vend  any  patent  invention,  or  inventions  claimed 
to  be  patented,  the  words  'given  for  a  patent  right'  shall  be  prominently 
and  legibly  written  or  printed  on  the  face  of  such  note  or  instrument,  above 
the  signature  thereto,  and  such  note  or  instrument  in  the  hands  of  any  pur- 
chaser or  holder  shall  be  subject  to  the  same  defences  as  in  the  hands  of  the 
original  owner  or  holder;"  Held,  that  such  a  law  impaired  the  valae  of 
patent-right  property,  a  species  of  property  created  by  tne  constitution  and 
the  laws  of  congress,  and  was,  therefore,  unconstitutional. — Woollen  t. 
Banker,  U.  S.  Cir.  Ct,  8.  D.  Ohio,  Am.  L.  Rec,  Oct,  p.  286. 

Qovemment  de  facto, — The  state  gdvernment  of  Virginia  which  existed 

at  Richmond  during  the  war,  and  the  Confederate  government  of  which  it 
formed  a  part,  were  at  least  governments  de  facto,  and  contracts  arising 
^thereunder  are  valid,  and  will  be  enforced,  unless  prohibited  by  the  con- 
stitution of  the  state. — Ace  Dinwiddie  Co.  v.  StuUrt,  B.  &  Co.,  1  Va.  L. 
J.,  p.  297. 

Judgment  of  a  court    of  aeneral  jurisdiction   cannot  be  collaterally 

impeached. — Where  a  court  of  general  jurisdiction  has  conferred  upon  it 
special  powers,  by  a  special  statute,  which  are  only  exercised  ministerially,, 
and  not  judicially,  no  presumption  of  jurisdiction  will  attend  its  judgments, 
and  the  facts  essential  to  the  exercise  of  the  special  jurisdiction  must  appear 
on  the  face  of  the  record. — Pulaski  County  v.  Stuart  et  aL,  Sup.  Ct  App.' 
Va.,  C.  L.  N.,  Oct  6,  p.  18. 

Patents — Conditions  of  transfer — State   legislation  —  Notes  given  for 

patent  rights — Constitutionality  of  statute. — As  congress  alone  can  determine^ 
to  whom  and  on  what  conditions  patent  rights  shall  be  granted,  and  how  they 
shall  be  transferred  or  disposed  of,  it  is  not  competent  for  state  laws  to- 
impose  conditions  of  transfer  which  interfere  with  those  rights  or  diminish 
their  value ;  A  state  statute  requiring  notes  given  for  patent  rights  to  be 
inscribed  to  that  effect,  and  subjecting  them  when  so  inscribed  (or  when  not 
so  inscribed,  if  held  by  one  knowing  the  consideration)  to  the  same  defences 
in  the  hands  of  every  holder  as  exist  against  the  original  holder,  and  making 
it  a  misdemeanor  to  take,  purchase,  sell,  or  trans^r  any  such  note  not  so 
inscribed,  knowing  the  consideration,  is,  therefore,  unconstitutional  and  void. 
— Cranson  v.  Smith,  Sup.'Ct  Mich.,  C.  L.  J.,  Nov.  2,  p.  886. 

Power  of  city  to  contract  indebtedness, — ^Limitation  upon  the  power  of 

cities  to  contract  indebtedness ;  When  a  city  contracts  a  debt  beyond  the 
constitutional  limit,  it  may  be  perpetually  enjoined. — Mayor,  etc.,  of  Springs 
field  v.  Edwards,  Sup.  CTt  111.,  C.  L.  N.,  Nov.  8,  p.  61. 

Contempt. — Process  of  state  court  disregarded  by  receivers  of  federal  court. — 
On  March  6,  1878,  an  injunction  was  granted  by  the  state  court  against  the 
Cairo  &  Vincennes  Railroad  Company,  restraining  its  agents,  employes,  and 
attorneys  from  the  use  of  an  avenue  in  the  city  of  Cairo,  for  loading  and 
unloading  cars;  from  leaving  them  standing  thereon,  or  making  up  trains,  and 
from  using  railroad  tracks  for  switching  cars  or  trains  thereon,  or  for  anj 
purpose  other  than  for  transit  of  cars  and  trains  over  their  tracks,  etc ;  This- 
writ  was  served  on  an  agent  of  the  corporation  on  the  next  day ;  On  March 
5,  1874,  plaintiffs  in  error  were  appointed,  by  the  United  States  District 
Court  for  the  Southern  District  of  Illinois,  receivers  of  the  road,  and  entered 
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upon  the  discharge  of  their  duties ;  They  disre^irded  the  inlunctiolt,  and 
switched  daily  upon  the  forbidden  track  large  numbers  of  cars  to  De  loaded  and 
unloaded,  etc. ;  Held,  that  the  receivers  acted  in  contempt  of  the  state  court, 
and  are  amenable  thereto ;  The  order  and  writ  are  matters  of  public  record, 
of  which  all  persons  are  bound  to  take  notice  at  their  peril,  and  the  receiv- 
ers are  legally  the  agents  of  the  corporation,  although  they  art  under  the 
direction  of  the  court  appointing  them ;  The.  federal  court  could  not  legally 
dissolve  the  injunction  granted  by  the  state  court. — SSafford  et  al.  v.  The 
People,  Sup.  Ct  111.,  C.  L.  J.,  Nov.  2,  p.  8d4. 

Contracts. — Usage  of  trade  as  affecting  contracts — Contracts  for  future  deliv* 
ery  of  grain,  when  illegal. — On  ii  contract  for  the  sale  and  delivery  of  grain* 
at  a  future  day,  where  the  delivery  and  payment  are  to  be  concurrent  acts, 
neither  party  can  put  the  other  in  default  without  performing  on  his  part, 
or  offering  to  perform ;  A  contract  for  the  sale  of  wheat  in  store,  to  be  deliv- 
ered at  a  future  time,  which  requires  the  parties  to  put  up  mai^ins  as  secur- 
ity-, and  provides  that,  if  either  partv  fails,  on  notice,  to  put  up  further  mar- 
gins according  to  the  market  price,  tne  other  may  treat  tne  contract  as  filled 
immediately,  and  recover  the  difference  between  the  contract  and  market 
price,  without  offering  to  perform  on  his  part,  or  showing  an  ability  to  per- 
form, is  illegal  and  void,  as  having  a  pernicious  tendency. — L\-on  v.  Culbert- 
aon.  Sup.  Ct.  111.,  C.  L.  J.,  Nov.  9,  p.  401 ;  f.  c,  Alb.  L.  J.,  Nov.  10,  p.  380. 

CoNYiEYANCKS. — ^Delivery  of  deed  ;  When  title  passes ;  Tax  sale ;  Redemp- 
tion.—Gould  V.  Day,  Sup.  Ct.  U.  S.,  C.  L.  N.,  Oct.  6,  p.  17. 

Corporations. — Equity — Fraudulent  transfer  of  corporation  shares — Bona 
fide  tmrchaser, — The  owner  of  shares  in  a  corporation  the  certificates  to 
whicn  have  been  taken  from  her  possession  without  her  knowledge,  and,  by 
means  of  a  forged  power  of  attorney  in  her  name  to  the  corporation,  have 
been  transferred  through  intermediate  parlies  to  a  bona  fide  purchaser  for 
value,  to  whom  the  corporation  has  issued  new  certificates,  can  maintain  a 
bill  in  equity  to  compel  the  corporation  to  issue  a  certificate  to  her  for  her 
shares,  and  to  pay  her  the  dividends  thereon ;  A  bona  fide  purchaser  for  value 
of  corporation  shares  transferred  in  fraud  of  the  owner  cannot  be  joined  as 
a  defendant  in  a  suit  in  equity  by  the  owner  of  the  stock,  aeainst  the  corpo- 
ration, to  compel  it  to  issue  a  certificate  to  her  for  such  snares  and  to  pay 
her  the  dividends  thereon. — Pratt  v.  Taunton  Copper  Co.,  Sup.  Jud.  Ct. 
Mass.,  C.  L.  J.,  Sept.  21,  p.  261. 

Equity  practice. — Suing ;  Striking  out  president's  name ;  Evidence ;  Ad- 
missions cannot  prevent  party  from  producing  documentary  evidence  of  the 
facts ;  Agents'  declarations ;  Sale  of  personal  property ;  Warranty ;  Person 
injured  by  breach  not  obliged  to  elect  between  a  return  of  the  goods  and 
dami^es,  but  may  be  entitled  to  keep  the  goods  and  recover  damages  in 
addition ;  Manufacturer  selling  second-hand  articles  with  warranty  to  be  as 
good  as  new. — Kimball,  etc.,'  Manufacturing  Co.  v.  Vroman,  Sup.  Ct  Mich., 
Am.  L.  Reg.,  Oct,  p.  600. 

Stock  in  Corporations.  —  Certificates  not    negotiable   in  a   commercial 

sense. — Certificates  of  stock  in  a  corporation  are  not  negotiable  in  a  com- 
mercial sense,  and  the  title  to  them  cannot  be  transferred  by  one  who  fraud- 
ulently obtained  possession  of  them  from  the  owner ;  The  plaintiff  took  a 
blank,  instead  of  a  special,  endorsement  of  the  certificates  from  Maurice, 
and  neglected  to  have  the  stock  transferred  on  the  books  of  the  company; 
Maurice  afterward  stole  the  certificates  and  transferred  them  to  third  parties ; 
Held,  that  the  plaintiff  was  not  guilty  of  such  negligence  as  will  require  him 
to  bear  the  loss  of  the  stock. — Winter  v.  Belmont  Mining  Co.,  Sup.  Ct.  Cal., 
C.  L.  N.,  Oct  27,  p.  48. 

Counties. — An  ordinary  county  warrant  is  not,  per  se,  a  proper  subject  of 
action ;  A  paper  in  form  a  warrant,  and  to  be  held  as  a  voucner,  may  con- 
tain other  matter  which  converts  it  into  a  contract  and  evidence  of  debt ; 


Digitized  by  VjjOOQIC 


8o6  DIGEST   OF   RECENT   CASES. 

CoTTsriES— Continued, 

Money  lent  bears  interest  without  express  agreement — Borough  of  Port 
Royal  V.  Graham,  Sup.  Ct  Pa.,  W.  N.  C,  Oct  18,  p.  362. 

Courts. — Jurisdiction  of  United  States  circuit  court — Stockholder's  hUL— 
The  United  States  circuit  court  will  not  entertain  a  bill  in  equity  by  a  not- 
resident  stockholder  of  a  resident  corporation,  where  it  appears  that  tb« 
issues  raised  by  the  bill  have  been  already  adjudicated  in  a  suit  brought  ii; 
the  state  court  between  the  corporation  and  the  proper  adversarr  partie?. 
and  litigated  there  without  fraua  or  collusion. — Ghaffin  t.  City  of  St  IjouLn 
U.  S.  Cir.  Ct,  E.  D.  Mo.,  C.  L.  J.,  Sept  28,  p.  284, 

The  right  of  removal  from  state  to  federal  court, — The  right  to  a  remoTal 

of  a  case  from  a  state  to  a  federal  court  depends  upon  the  condition  of  the 
alleged  controversy  as  it  appears  at  the  time  of  the  filing  of  the  complaint 
and  where  the  right  of  removal  is  to  be  determined  by  the  fact  of  one  of  the 
defendants  being  a  necessary  or  unnecessary  partv.  the  complaint  is  what  is 
to  be  looked  to  to  determine  the  question,  and  it  is  immatenal  whether  »uch 
defendant  in  its  answer,  accepts  or  declines  the  issues  tendered. — ^I^tham  t. 
Barney,  U.  S.  Cir.  Ct,  D.  Minn.,  C.  L.  N.,  Sept  29,  p.  11. 

Removal  of  cause — Power  of  state  court  in  vacation, — A  cause  was 

referred  to  a  referee,  under  the  statute  of  Iowa,  for  trial  in  vaeafioH ;  A 
petition,  afSdavit,  and  bond  were  filed  in  the  ofiice  of  the  clerk  of  the  state 
court,  under  the  Rev.  Stat,  sec.  639,  subd.  8,  for  the  removal  of  the  cause  to 
the  federal  court ;  Heldt  not  to  have  the  effect  to  divest  the  jurisdiction  of 
the  state  court  or  of  the  referee,  to  proceed  to  a  trial  pursuant  to  the  order 
of  reference ;  Under  sec.  689  of  the  Rev.  Stat,  a  removal  of  a  cause  from  the 
state  court  cannot  bo  effected  in  vacation,  without  any  action  of  the  state 
court— Scott  V.  Otis.  U.  S.  Cir.  Ct.,  D.  la.,  C.  L.  N.,  Oct  27,  p.  41. 

Criminal  Law. — Obstructing  the  passage  of  the  mail. — The  act  of  congress 
which  makes  it  criminal  to  obstruct  or  retard  the  passage  of  the  mail  applies 
where  the  mail  is  carried  by  rail  in  a  passenger  train  which  is  unlawfully 
stopped  by  persons  who  are*^ willing  to  permit  the  passage  of  the  mail  car 
detached  from  the  passenger  cars  of  the  train ;  Words  used  by  such  per- 
sons may  be  acts  or  obstruction  when  the\'  constitute  part  of  the  wrongful 
business  in  question.— United  States  v.  Clark,  U.  S.  Dis.  Ct,  E.  D.  Pa.,  C 
L.  N.,  Sept  16,  p.  427. 

Former  conviction. — Where  the  defendant  was  tried  and  convicted  for  a 

conspiracy  to  defraud  the  government  out  of  the  taxes  due  on  whiskey  dis- 
tillea  by  the  several  parties  named  in  the  indictment  and  it  was  alleged  that 
in  pursuance  of  that  conspiracy  other  parties  than  defendant  who  were  bis 
co-conspirators,  did  unlawfully  remove  said  whiskey,  held,  that  such  convic- 
tion would  be  a  bar  to  another  indictment  against  the  defendant  charging 
him  with  aiding  and  abetting  this  same  removal ;  That  the  plea  of  jpardon  is 
a  bar  to  the  present  suit— United  States  v.  McKee,  U.  S.  Cir.  Ct,  E.  D. 
Mo.,  C.  L.  N.,  Oct  6,  p.  18. 

Jurisdiction  of  federal  court. — After  a  state  has  been   admitted  into  the 

Union,  the  fact  that  within  its  boundaries,  land,  the  fee  of  which  is  in  the 
United  States,  is  set  apart  as  an  Indian  reservation,  is  not  enough,  of  itself 
to  give  a  United  States  court  jurisdiction  to  try  a  person  for  a  murder  com- 
mitted  within  the  limits  of  such  reservation. — Ex  parte  Sloan  et  cU.,  U.  S. 
Dis.  Ct,  D.  Nev.,  C.  L.  N.,  Oct.  13,  p.  26. 

-  Indictment  under  section  3892,  Rev.  Stat.^for  taking  Utter  from  thepo^t- 
office. — On  an  indictment  under  sec.  3892  of  the  Rev.  Stat,  for  taking  a  let- 
ter from  the  post-oflSce  with  intent  to  obstruct  correspondence,  the  defendant 
may  be  convicted  without  evidence  of  an  unlawful,  clandestine,  or  f-oHdulent 
talking;  In  such  case  "correspondence"  maybe  "obstructed," 'within  the 
statute,  by  an  intentional  non-delivery  of  the  letter  so  taken  from  a  posl- 
ofl3co;  A  party  indicted  for  such  taking  of  a  letter,  with  intent  "to  prv  into 
the  business  or  secrets  of  another,"  cannot  be  convicted  if  he  k7uw  the  con- 
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tents  of  the  letter  before  be  received  it;  It  is  no  defence  for  a  party  inAicted 
for  such  taking  of  a  letter  that  it  related  in  part  to  his  business,  or  business 
in  which  he  was  interested ;  In  such  case  it  is  no  defence  that  the  accused, 
in  good  faith,  believed  that  the  letter  was  of  no  value  to  the  person  to  whom 
it  was  addressed,  even  if  such  b^  the  fact;  The  writer  of  a  letter  which  has 
passed  from  the  office  where  mailed  has  no  right  to  intercept  it,  or  authorize 
Its  delivery  to  u  person  other  than  the  one  to  whom  it  is  airect(>d ;  It  is  no 
defence  that  the  letter  was  voluntarily  delivered  to  the  defendant  by  the 
postmaster.— United  States  v.  Nutt,  U.  8.  Dis.  Ct.,  N.  D.  Ohio,  Am.  L. 
Kcc,  Nov.,  p.  802. 

I>AMAGKS. — Measure  of,  for  overflowing  lands. — That  the  court  below  should 
not  have  permitted  the  appellee  to  have  proved  that,  if  the  land  overflowed 
had  been  planted  with  potatoes,  the  ground  would  have  yielded  200  bushels 
to  the  acre;  That  in  cases  of  this  character  the  true  measure  of  damages  is 
the  fair  rental  value  of  the  ground,  and  not  the  possible,  or  even  probabl  e 
profits  that  might  have  been  made  if  the  land  haa  not  been  overflowed  ;  The 
case  of  the  Chicago  &  Rock  Island  R.  R.  Co.  v.  Ward,  16  111.  522,  not  fol- 
lowed.—City  of  Chicago  v.  Hunerbrin,  Sup.  Ct  111.,  C.  L.  N.,  Oct.  27,  p.  43. 

Suit  for  damages  for  killing  hog, — When  one  is  sued  for  killing  his  neigh- 
bor's hog,  he  cannot  plead  the  bad  character  of  the  hog  as  a  defence ;  Tne 
plea  was  stricken  out  in  the  court  below,  and  this  ruling  was  sustained. — 
Udsery  v.  Pearce,  Ct.  App.  Tex.,  Am.  L.  Rec,  Nov.,  p.  309. 

I>KBTOR  AND  Crkditor. — Equitv  of  redemption — Sale. — An  execution  creditor 
has  a  right  to  buy,  and  the  debtor  to  sell,  the  latter's  equity  of  redemption 
in  land  that  has  6een  sold  under  the  execution ;  A  judgment  creditor  whose 
judgment  has  been  satisfied  of  record  by  the  sale  of  property  cannot, 
without  first  setting  aside  such  satisfaction,  redeem  from  another  creditor 

Sroperty  of  the  common  debtor. — Carter  et  at.  v.  German  National  Bank, 
up.  Ct.  Tenn.,  C.  L.  J.,  Sept.  14,  p.  241. 

Distribution  of  proceeds  of  sheriff* s  sale. — Judgment  held  as  security 

by  the  guarantor  of  another  judgment ;  Whether  such  guarantor  can  share 
in  the  distribution  with  other  judgment  creditors  whose  judgments  were 
entered  on  same  day.— W^all's  Appeal,  Sup.  Ct.  Pa.,  W.  N.  C,  Oct.  11,  p.  344. 

Klkctions. — Ballots  as  cast  to  control — Preservation  of  ballots  as  evidence — 
Custody. — Ballots  cast  at  an  election  are  the  primar}',  the  controlling 
evidence;  As  between  the  ballots  cast  at  an  election  and  a  canvHss  of  those 
ballots  by  the  election  officers,  the  former  are  the  primary,  the  controlling 
evidence;  In  order  to  continue  the  ballots  controlling  evidenco  it  must 
appear  that  they  have  been  preserved  in  the  manner  and  bv  the  officers  pre- 
scribed in  the  statute,  and  that  while  in  such  custody  they  have  not  been  so 
exposed  to  the  reach  of  unauthorized  persons  as*^to  aflTord   a  reasonable 

grobability  of  their  having  been  changed  or  tampered  with, — Hudson  v. 
olomon.  Sup.  Ct.  Kan.,  C.  L.  J.,  Nov.  9,  p.  404. 

Duty  of  canvassers  of  votes — Mandamus — Ministerial  and  judicial  offir 

cers. — It  IS  the  duty  of  the  canvassers  of  votes  of  an  election  to  certify  the 
votes  as  returned  to  tfTe  county  clerk,  and  any  alterntion  of  such  votes,  made 
upon  the  poll  books  after  they  came  into  his  custody,  cannot  alter  their  duty 
to  certify  the  votes  so  returnecl :  In  such  a  case  they  are  required  to  restore 
the  tru6  figures,  and  certify  the  same  as  originallv  returned  ;  And  where  the 
canvassers  have  knowledge  that  un  alteration  has  been  mnde,  but  do  not 
know  positively  that  such  alteration  was  made  after  the  poll  books  came  into 
the  custody  of  the  county'  clerk,  and  have  not  the  power  to  take  testimony 
as  to  the  fact,  the  circuit  court  has  power,  in  a  proceeding  by  tnandamus 
to  compel  such  officers  to  count  the  votes  certified  to  them,  to  determine  for 
them  which  was  the  vote  so  certified ;  A  writ  of  mandamus  will  lie  to  coni- 
pel  the  performance  of  a  particular  ministerial  act,  although  it  will  not  lie 
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to  compel  the  performance  of  a  particular  judicial  act ;  It  simply  requires  the 
Judicial  officer  to  proceed  to  do  his  duty,  while,  in  addition  to  this,  it  io^ii- 
cates  to  the  ministerial  officer  what  his  specific  duty  is.— State,  exreL  Me;- 
calfe,  V.  Garesch6,  Sup.  Ct  Mo.,  C.  L.  J.,  Nov.  9,  p.  407. 

Estoppel. — Admission  made  to  constable  making^  a  levy — Fraud,^k  state 
ment  made  to  a  constable  about  to  levy  an  execution,  by  one  who  hu  a  l&iid- 
lord's  lien  on  the  property  upon  which  it  is  intended  to  levy,  that  be  hid 
"  no  claim  on  the  property,  as  he  had  Fisher  on  the  notes  to  secure  bin . ' 
is  bindine,  and  the  landlord  is  estopped  from  claiming  the  property  afWr  & 
sale,  under  the  execution,  to  a  bona  fide  purchaser  for  value,  even  thou^'*. 
the  latter  did  not  know,  before  the  sale,  of  the  admission  made  to  the  odicyr: 
To  constitute  an  estoppel  there  need  not  be  something  tantamount  to  fhial 
The  element  of  fraud  is  essential,  either  in  the  intention  of  the  party  estoppt^ 
or  in  the  effect  of  the  evidence  which  he  intends  to  set  up.— Kinnesr  v. 
Mackey,  Sup.  Ct  III.,  C.  L.  J.,  Sept.  21,  p.  262. 

Equity. — Facts  sufficient  to  put  a  party  upon  enquiry. — ^Prior  equity  tj 
enforce  lien  against  certain  real  estate  declared  to  be  in  plainUff  wfao  hfri 
taken  certain  notes  secured  by  deed  of  trust  on  the  real  estate  in  p\e^  f"? 
a  loan,  so  decreed  as  agtiinst  certain  defendants  who  claimed  a  lien  byvirj-^ 
of  a  second  deed  of  trust,  made  in  the  belief  that  the  first  deed  of  trust  Ui 
been  released  by  a  recorded  deed,  but  which  deed  of  release  was  really  voi-i. 
Held,  that  there  were  facts  which  should  have  put  defendants  uponeoquin. 
and  that  they  were  required  to  exercise  legal  diligence  to  see  that  the  titi'^ 
was  valid  and  the  property  released  from  the  lien  of  the  first  deed  of  trjst 
when  they  took  their  conveyance. — Smith  v.  Perkins  e^  o/.,  U.  S.  Cir.  Ct,  >'. 
D.  111.,  C.  L.  N.,  Nov.  3,  p.  49. 

Equity  FL^ADrsQ.— Necessary  parties.— A  person  who,  as  agent  or  bailee, 
obtained  possession  of  property  belonging  to  the  trust  estate,  and  who,  afWr 
the  death  of  the  trustee,  acted  as  trustee  without  authoritv,  cannot  be  coni* 
polled  to  account  by  a  bill  in  equitv,  filed  against  him  Sy  cenain  oS  \\^ 
cesiuis  que  trustent,  in  which  several  of  the  persons  interested  in  the  trj>t 
estate  were  not  made  parties,  nor  represented  bv  a  trustee  of  the  wbo.e 
estate.— Dolbert's  Appeal  No.  3,  Sup.  Ct  Pa.,  W/N.  C,  Sept  13,  p.  »4. 

Evidence. — Admissibility  of  testimony  of  party  defendant  against  plaiatif « 
intestate. — On  a  third  trial  of  a  cause  involving  the  same  subject-matter. lu; 
after  the  form  of  action  had  been  changed  ana  an  administratrix  substitute<i 
for  the  deceased  plaintifi^,  after  the  testimony  on  the  part  of  the  plsintif, 
including  the  notes  of  the  testimony  given  by  the  deceased  plaintiff  oi « 
former  trial,  was  closed,  the  defendant  was  offered  as  a  witness  in  bb  o«^ 
behalf  as  to  matters  which  occurred  during  the  life  of  the  plaintiff;  Hti 
(reversing  the  judgment  of  the  court  below),  that  the  evidence  of  defewia"* 
should  not  have  been  admitted. — Evans'  Admx.  v.  Seed,  Sop.  Ct  Pa,  "• 
N.  C,  Sept  20,  p.  301. 

Presumption  of  paytnent  from  lapse  of  time. — It  is  a  question  for  the  cou*t 

whether  a  given  state  of  undisputed  facts  will  rebut  such  a  presomption  rf 
that  of  payment  from  lapse  of  time. — Beale's  Exra.  v.  Kirk,  Admr^  Sup- 
Ct  Pa.,  W.  N.  C,  Oct  11,  p.  840. 

Action  for  mesne  profits. — Conclusiveness  of  judgment  in  ejectment:  Vn- 

sumption  of  possession  arising  from  judgment  in  ejectment;  Admissibi.iy 
of  evidence  that  defendant  was  not  in  possession  after  the  service  of  the  «t.: 
of  ejectment— Miller  v.  Henry,  Sup.  Ct  Pa.,  W.  N.  C,  Nov.  1,  p.  376. 

Execution. —  Waiver  of  exemption  in  judgment  note. — ^Ignorance  of  maker -^ 
note  of  the  fact  that  it  contained  the  waiver ;  Effect  of  such  ignonuice  -J 
validity  of  waiver;  Negligence.— Adams  et  al.  v.  Bachert,  Sup.  Ct  Ps^  ^^• 
N.  C.  Nov.  1,  p.  878. 
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BxBCirroRS  and  Administratobs. — Orphans*  court. — Jurisdiction  of,  as  to 
fund  deposited  jointly  by  an  administrator  and  foreign  guardian. — Appeal 
of  the  Harrisburg  National  Bank,  Sup.  Ct.  Pa.,  W.  N.  C.,  Sept  20,  p.  «05. 

Gift. — TbHinsfer  of  stock  by  A  to  B  on  the  books  of  the  corporation ;  A,  how- 
ever, never  informed  B  of  the  transfer,  nor  delivered  to  her  the  certificates 
of  stock,  but  retained  the  same  in  his  poftsession,  and  they  were  found,  after 
his  death,  in  an  envelope  endorsed  witn  his  own  name  and  the  name  of  B ; 
It  appeared  that  B  was  a  niece  of  A,  and  had  for  many  years  been  treated 
and  regarded  by  him  as  his  daughter;  HeUlf  affirming  the  decree  of  the 
court  below,  that  the  transfer  on  the  books  of  the  corporation  vested  in  B  a 
legal  title  to  the  stock,  that  the  circumstances  of  the  case  rebutted  any  pre- 
sumption of  a  resulting  trust,  and  that  B  was,  therefore,  entitled  to  the 
stock.— Reed  v.  Roberts  et  al.,  Sup.  Ct  Pa.,  W.  N.  C,  Oct  18,  p.  365. 

Habkas  CoJiTVS.-—Judge  may  investigate  charge. — Under  sec.  672,  Gen.  Stat, 
1868,  p.  763,  the  judge  or  court  issuing  a  writ  of  habeas  corpus  on  a  petition 
complaining  that  the  person  in  whose  behalf  the  writ  is  applied  for  is 
restrained  of  his  liberty  without  probable  cause,  may,  in  case  there  is  no 
defect  in  the  charge  or  process,  summon  the  prosecuting  witness,  investigate 
the  criminal  charge,  and  discharge,  let  to  bail,  or  recommit  the  prisoner, 
as  may  be  just  and  legal ;  Evidence ;  Palse  pretences. — Ex  parte  Snyder, 
Sup.  Ct  Kas.,  C.  L.  J.,  Oct  6,  p.  807. 

Highways. — Road  law, — Omission  of  supervisor  to  give  bond ;  Act  of  March 
16,  1860;  Latent  ambiguity  In  report  of  viewers;  Admission  of  parol  evi- 
dence to  explain.— Stephen  v.  Potter,  Sup.  Ct  Pa.,  W.  N.  C,  Nov.  1,  p. 
875. 

Bo€td  law. — Where  there  has  been  a  view  and  review  of  a  road  or  street, 

each  reporting  favorably  as  to  the  opening,  but  assessing  different  damages, 
the  discretion  of  the  court  is  connned  to  an  approval  of  the  damages  last 
assessed. — In  re  Road  in  Borough  of  Lewiston,  Sup.  Ct  Pa.,  W.  N.  C.,  Nov. 
1.  p.  878.  ^  ,       F  , 

HrsBAiTD  AND  WiFK. — Leasc  of  real  estate  of  married  women. —  Separate 
acknowledgment  by  wife;  Acts  of  February  24,  1870,  and  April  11, 1848. — 
Harbert  v.  Miller,  Sup.  Ct  Pa.,  W.  N.  C.  Oct  4,  p.  326. 

Wife's  separate  estate — Income  received  by  husband — Husband  trustee — 

Change  of  property. — If  the  husband  and  wife,  living  together,  have  for  a 
long  time  so  dealt  with  the  separate  income  of  the  wife  as  to  show  they  must 
have  agreed  that  the  husband,  who  was  himself  the  trustee,  should  use  it  for 
family  purposes,  eouity  will  not  require  him  to  account  therefor  until  her 
consent  is  revokea;  Where  the  husband  is  trustee  for  the  wife,  either 
expressly  or  by  implication  of  law,  a  change  in  the  form  of  the  trust  prop- 
erty made  by  him  will  not,  without  clear  evidence  of  intention  on  the  part 
of  the  wife  to  that  effect,  destroy  the  trust. — Lishey  v.  Lishey,  Ch.  Ct  Nash- 
ville. C.  L.  J.,  Oct  6.  309. 

Title  to  real  estate  in  the  wife. — Fraud  upon  the  husband's  creditors ; 

Bona  fide  mortgagees,  for  value,  of  the  wife  entitled  as  against  the  prior  lien 
creditors  of  the  husband. — Lvon*s  and  Taylor's  Appeal,  Bup.  Ct  Pa.,  W.  N. 
C,  Oct  18,  p.  349. 

Insank  Pj£BS0N8. — Deed  of  person  non  compos  inentis  void. — May  be  impeached 
before  office  found ;  Intimate  acquaintance  may  give  opinion,  when;  Pro- 
bate'courts  under  territorial  government — Farley  v.  Parker,  Sup.  Ct  Oreg., 
C.  L.  J.,  Sept  28,  p.  287. 

Iksurancb. — Mutual  companies. — Assessments  on  premium  notes ;  Condition 
that  policy  shall  be  void ;  Waiver  by  company;  Liabilitv  of  insured  for 
assessment — Columbia  Ins.  Co.  v.  Buckley  &  Co.  (No.  1),  bup.  Ct  Pa.,  W. 
N.  C,  Sept  27,  p.  818. 

Mutual  companies. — Assessment;  Condition  that  policy  shall  be  void; 
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Waiver  by  company;  Liability  of  insured  for  assessment;  ETideuc*.- 
Columbialns.  Co.  v.  Buckley  &  Co.  (No.  2),  Sup,  Ct.  Pa.,  W.  IJ.  C,  S«k. 
27,  p.  316. 

Mutual  companies. — Assessments  on  premium  notes;  Notice    tten-/ 

Proof  necessary  in  suit  by  the  company ;  Resignation  of  members. — BucU»s 
&  Co.  V.  Columbia  Ins.  Co.  (No.  8),  Sup.  Ct.  Pa.,  W.  N.  C,  SepU  27,  p.  :yA 


Special  charter. — Statute  construed ;  Power  of  directors  to  transfer  i 

to  another  company;  Extent  of  power  to  reinsure;  Ultra  rirtm. — Pric*  t. 
St.  Louis  Mut  Life' Ins.  Co.,  St  Louis  Ct  App.,  C.  L.  J.,  Oct.  6,  p.  2^. 

Insurance,  Fire. — False  representations. — The  policy  stipulated  that  l^- 
appUcation  should  be  considered  a  part  thereof  and  a  warranty,  and  that  ts; 
false  representations  as  to  the  condition,  situation,  or  occupancy  should  rei^dcr 
it  void ;  Also,  that,  if  the  interest  of  the  insured  was  any  other  than  th«t  •.  f 
sole  and  unconditioned  ownership,  it  must  be  so  expressed,  or  the  po:>T 
should  bo  void  ;  Also,  if  the  house  should  remain  vacant  for  ten  days  withoii 
notice  or  consent,  the  policy  should  be  void;  Held,  that, \f  tfaeliou^e  m 
not  occupied  us  represented,'the  contract  was  violated  at  its  iuceptiofi,  aiMi 
never  became  binding  on  the  company ;  that  a  statement,  in  the  poiicr. 
of  the  existing  use  of  the  premises  was  a  warranty  that  they  were  so  uyt^i 
in  presenti ;  That  the  policy  was  avoided  by  any  false  statement,  wbetbrr 
niHterial  or  not;  That  the  provision  in  the  Kentucky  statute  of  Februa.7 
4,  1874,  that  all  statements  or  descriptions  in  the  application  shall  be  df^fm^^ 
representations  and  not  warranties,  only  applies  to  those  cases  where  t^  - 
parties  are  silent  as  to  the  effect  of  such  statements^  and  does  not  hinder  ih? 
parties  from  agreeing  that  they  shall  be  warranties;  That,  where  the  pmp- 
erty  is  held  subject  to  a  vendor's  lien  for  a  part  of  the  purchase  money,  this  m 
not  a  sole  and  unconditional  ownership. — Farmers',  etc.,  Co.  v.  Curr*-,  Ct 
App.  Ky.,  C.  L.  ]S.,  Oct  27,  p.  43. 

Insiiranck,  Life. — Evidence. — Life  insurance  policy;  Forfeiture  of;  \VTi4t 
evidence  of  a  waiver  of  such  forfeiture  sufficient  to  go  to  a  jury. — Mutnil 
Protection  Life  Ins.  Co.  v.  Laury,   Sup.  Ct  Pa.,  W.  N.  C,  Sept  27,  p.  .31S. 

Warranties — Breach  of— Verdict. — The  court  states  what  are  to  be  re- 
garded as  warranties  in  an  application  for  life  insurance,  and  what  will  he 
regarded  as  breaches  of  such  warranties ;  That  the  verdict  is  sustained  by  the 
evidence.— Illinois  Masons'  Soc.  v.  Winthrop,  Sup.  Ct  III.,  C.  L.  N.,'Oct 
27,  p.  42. 

Internal    Rkvknue. — Lien  for    taxes   upon   distillery  property. — Allega- 
tions in    a    bill   that  an  assessment  made  by  the  commissioner  of  inter- 
nal   revenue    is    irregular,    and  in  violation    of  law,    and    void,    do    not 
constitute    an^'    ground   for   an    injunction   to    restrain  the    collection   of 
the  assessment ;  Representations  by  a  collector  of  internal  revenue,  to  the 
effect  that  the  government  has  no  claim  upon  distillery  property  for  unpaid 
taxes,  do  not  affect  the  right  of  the  government  to  assert  an  exii»ting  lien  for 
taxes  upon  such  property ;  The  remedy  bv  bill  in  equity  conferred  by  w»c. 
8207,  liev.  Stat ,  is  cumulative ;  iSec.  8224,  Hev.  Stat,  is  not  limited  'in  its 
application  to  the  party  taxed ;  A  purchaser  of  distillery  property  upon 
which  there  is  an  existing  lien  for  taxes  due  to  the  government 'cannot 
acquire  the  same  freed  from  such  lien,  though  he  purchase  in  good  faiih  for 
value  and  without  notice  of  the  lien;  In  a  case  where  proceedings  were 
instituted  for  forfeiture  of  a  distillery,  followed  by  seizure  and  sub^uont 
release  of  the  property  on  bond,  under  sec.  3831,  Rev.  Stat,  but  which  were 
afterward  discontmued  by  the  government  without  any  Judicial  declaration 
of  forfeiture,  a  lien  for  unpaid  taxes  is  not  lost  or  affected  by  such  bonding 
and  release  of  the  property  in  the  forfeiture  proceeding,  and  a  subsequent 
jjurchaser  from  a  former  owner  takes  the  projperty  encumbered  by  the  lien. 


Alkan  et  al.  v.  Bean  et  al.y  U.  S.  Cir.  Ct,  E.  D.  Wis.,  C.  L.  N.,  Oct  13, 
p.  26. 
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n)QMKNTS — Judgmefit  by  eonfeanon — Application  to  set  ande — Agreement  to 
extend  time  of  payment, — Where,  on  a  motion  to  set  aside  a  Judgment 
entered  in  strict  accordance  with  a  warrant  of  attorney,  the  only  ground 
Bhown  was  that  the  judgment  included  usurious  interest,  and  where,  on  the 
he&ring,  the  plaintiff  voluntarily  remitted  a  sum  equal  to  the  usury,  held, 
that  the  court  below  properly  overruled  the  motion ;  An  agreement  to  extend 
the  time  of  payment  of  a  portion  of  a  note,  endorsed  on  the  note  and  sijEi^ned 
by  the  maker  and  payee  tnus,  **  The  within  named  payee  has  the  privilege 
of  extending  the  time  of  the  payment  of  the  $2,500  of  the  within  note  for  one 
year  after  it  becomes  due,  by  paying  interest  thereon  at  the  rate  of  10  per 
cent  per  annum  during  such  extension,"  is  not  to  be  construed  as  an  abso- 
lute extension,  taking  effect  immediately ;  It  is  only  a  privilege  of  extension, 
sad  if  the  interest  is  not  paid  the  privilege  is  lost ;  But,  even  if  it  hud  been  a 
valid  contract  to  extend  the  time  of  payment,  when  the  court  offered  to  stay 
execution  until  the  end  of  the  year  claimed,  the  necessity  of  vacating  the 
judgment  no  longer  existed,  and  the  court  did  not  err  in  refusing  to  vacate 
on  appellant's  declining  to  accept  this  offer. — Culver  v.  Graham,  Sup.  Ct. 
ni.,  C.  L.  N.,  OcL  13,  p.  27. 

CDiciAL  Salcs. — Dietribution. — Priority  of  taxes  overall  other  liens ;  Act  of 
February 28,  1866,  P.  L.  116;  Arbitration;  An  appeal  from  an  award  of 
trbitratorv  destroys  the  lien  of  the  award ;  A  subsequent  withdrawal  of 
the  appeal  does  not  reinstate  the  lien  as  of  its  former  date.— Eaton  &  Cole's 
Appeal,  Sup.  Ct  Pa.,  W.  N.  C,  Oct.  11,  p.  342. 

lAKDLORD  AND  Tjbstant. — EstoppeL — ^Estoppcl  of  tenant  to  deny  landlord's 
title  applies  to  case  of  house  on  third  person's  land ;  Expiration  of  land- 
lord's title;  Name;  Omission  of  middle  name  will  not  invalidate  proceed- 
ings.—Ryder  V.  Mansell  (with  note),  Sup.  Jud.  Ct.  Me.,  Am.  L.  Reg.,  Oct., 
p.  590. 

-;-  Repairs. — ^The  owner  of  premises  demised  to  a  tenant  is  not  liable  for  an 
iojuiT  sustained  by  a  stranger  owin^  to  the  premises  being  out  of  repair, 
unless  he  has  contracted  to  do  the  repairs,  or  has  let  the  premises  in  a  ruinous 
and  improper  condition ;  In  all  other  cases  the  tenant  is  pri^nafade  liable. 
—Nelson  v.  Liverpool,  etc.,  Co.,  High  Ct  Just.  Com.  PI.  Div.  (Eng.),  C.  L. 
.L,  Oct  5,  p.  312. 

^tL.— 'Privileged  pitblication — Publishing  contents  of  a  petition  for  dieoree. 
—A  petition  for  divorce  was  filed  in  the  circuit  court  against  plaintiff, 
charging  her  with  adultery ;  Defendant  before  the  petition  was  brought 
befure  the  court  for  judicial  action,  published  in  its  newspaper  the  substance 
of  the  petition  without  defamatory  comments;  Held,  that  the  publication 
was  not  privileged,  but  that  the  law  presumed  malice  therefrom,  and  that  an 
action  for  libel  would  lie ;  Malice  a  question  for  the  jury. — Barber  v.  St 
Louis  Dispatch  Co.,  St  Louis  Ct  App.,  C.  L.  J.,  Oct  26,  p.  361. 

■ —  Xewspafter  article — Admissibility  of  other  articles  in  evidence — Meaning  of 
ic<>rds  **erim.  eon.,"  ^' flagrante  delicto" — Excessive  damages. — In  an  action 
for  libel,  libelous  publications  from  the  same  paper,  relating  to  other  parties, 
may  be  put  in  evidence  for  the  purpose  of  showing  that  the  paper  was  reck- 
lessly conducted;  Scripps  V.  Reilly,  4  C.  L.  J.,  128,  followed;  'The explanation 
ufthecourt  to  the  jury,  of  the  words,  **  erim.  con."  and  ^^flagrante  delicto  " 
approved ;  In  an  action  against  a  newspaper  having  a  large  circulation,  for 
a  hbel  charging  the  plaintiff  with  adulterv,  a  verdict  of  $3,876  held  not 
excessive.— Gibson  v.  The  Cincinnati  Enquirer,  U.  S.  C.  Ct,  S.  D.  Ohio,  C. 
L.  J.,  Nov.  2,  p.  880. 

lxs:s~-Pa9HS  by  assignment  of  note — When — Dower. — ^Where  a  deed  to  land 
retains  upon  its  face  a  lien  for  purchase  money,  an  assignment  of  the 
Tendee's  notes  will  pass  the  lien,  with  all  the  rights  of  the  assignor  against 
^e  land,  and  the  assiguee  will  have  the  same  power  to  sell  the  land  in  its 
enforcement,  and  in  tne  same  way,  as  the  vendor  might  have  done  had  he 
Ktttned  the  notes ;  The  dower  in  such  land  entitles  tne  widow  to  only  one- 
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tbird  of  the  surplus  after  the  note  had  been  liquidated,  her  interest  beio^ 
subordinate  to  its  payment — ^Featherton  v.  Boas,  Sup.  Ct.  Tenn.,  C.  L.  >. 
Nov.  10,  p.  59. 

Mechanician — ^Power  of  superintendents  of  the  construction  of  county 

court-house ;  Power  of  board  of  supervisors  to  bind  county ;  Held^  that  the 
mechanic's  lien  law  cannot  be  enforced  against  the  property  of  a  countv.— 
Bouton  V.  Board  of  Supervisors,  etc.  Sup.  Ct  DL,  C.  L.  W.,  Oct  2X^  p'^l. 

School  property — Sub-contractur — Suit  by. — Heldy  that  the  mechanic's  lies 

law  cannot  be  enforced  against  school-houses,  and  that  a  sub -contractor,  up*->!i 

flving  the  notice  as  required  by  statute,  not  having  a  lien  on  the  school- 
ouse,  he  cannot  sue  the  directors. — Quinn  v.  Allen,  Sup.  Ct  IlL,  C.  L.  5., 
Oct  20,  p.  84. 

Makdamus. — School  board. — Power  of  to  receive  draft  in  payment  for  bonds: 
Negotiable  paper;  Laches  in  presentment  of;  What  constitutes. — Muncv, 
etc.,  District  v.  Commonwealth,  Sup.  Ct  Pa.,  W.  N.  C,  Oct  26,  p.  365. 

Master  and  Servant. — Employment  of  servant  by  joint  maeiera. — ^T.  was 
employed  as  a  signalman  by  tne  G.  Biailway  Company  at  a  station  which 
abutted  upon  a  station  of  the  N.  Railway  Company ;  Tne  business  of  T.  w&s 
common  to  both  stations,  and  was  to  signal  the  trains  of  both  companies,  arid 
he  was  called  one  of  the  Joint-station  staff,  all  of  whom  were  appointed  and 
paid  by  the  G.  Company,  but  the  expense  of  their  salaries  was  borne  equaliv 
by  the  two  companies ;  Heldj  that  he  was  employed  as  the  servant  of  b<»tL 
companies,  and  the  N.  Company  was  not  liable  for  his  death  through  the 
negligence  of  one  of  its  servants. — Swainson  v.  Northeastern  Railway  Ca. 
High  Ct  Just,  Exch.  Div.  (Eng.),  Alb.  L.  J.,  Oct  18,  p.  261. 

MoRTO AGES. — A  chattel  mortgage  fraudulent  and  void  in  part,  void  in  its  wh  >U 
extent. — Where  a  mortgage  is  given  on  a  stock  of  eoods  and  fixtures,  and  th* 
mortgagor,  with  the  knowledge  and  consent  of  the  mortgagee,  remains  in 

Eossession  of  the  mortgaged  property  and  carries  on  his  business  Just  as  he 
ad  done  before  the  execution  of  the  mortage,  using  the  proceeds  of  the 
sales  as  his  own,  such  mortgage  is  absolutely  void  as  to  creditors,  filthouirh 
the  agreement  extended  only  to  the  stock  on  hand  and  not  to  the  fixtures 
The  unlawful  design,  though  confined  to  a  part  only  of  the  property,  affects 
the  whole  transaction  and  renders  the  entire  mortgage  void. — In  re  Burrows, 
U.  S.  Dis.  Ct,  D.  Ind.,  C.  L.  J.,  Sept  14,  p.  241. 

^—  Unplanted  crop. — A  mortgage  by  the  owner  of  land  upon  a  crop  yet  to  be 
planted  is  valid  against  an  execution  creditor. — Wyatt  v.  Watkins,  Sup.  Ci. 
Tenn.,  Sept  22,  p.  205. 

Deed  absolute  recorded,  and  unrecorded  defeasance. — Lien  thereof  as  to 

subsequent  creditors. — Corpman  v.  Baccaston  et  al.,  Sup.  Ct.  Pa.,  W.  N.  C^ 
Oct  4,  p.  331. 

Married   tooman^s  mortgage. — Judgment    to    secure    purchase-money: 

Holder  cannot  claim  on  fund  in  hands  of  administrator;  Proceedings  befoR 
auditors ;  When  admission  of  incompetent  evidence  not  ground  for  reversal— 
Lawtelle's  Appeal,  Sup.  Ct  Pa.,  W.  N.  C,  Oct  26,  p.  361. 

Municipal  Corporations. — Statutes,  construction  of, — Constitutional  law; 
Repeal  of  statute  as  affecting  license. — Davis  v.  The  State,  Ct  App.  Tei.. 
C.  L.  J.,  Sept  28,  p.  288. 

Obstructions  in  streets.— -"MumcipoX  corporation,  charged  by  legislation 

with  the  duty  of  keeping  streets  in  good  condition,  is  liable  to  person  injured 
by  obstructions  kept  there  an  unnecessary  time,  even  though  put  there  origin- 
ally for  a  lawful  purpose,  as,  e.  g.,  the  building  of  a  sewer;  CommitUng^the 
work  to  a  contractor  will  not  excuse  in  such  case ;  A  storekeeper  on  the 
street,  whose  business  has  been  impeded  by  the  building  of  the  sewer,  'm  a 
person  injured. — Williams  v.  Tripp,  Sup.  Ct  B.  L,  Am.  £.  Reg.,  Oct,  p.  61& 
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Municipal  Corporations-— Con^inu^cf. 

Implied  power  to  i89ue  and  sell  negotiable  bonds. — ^Extent  of  such  power; 

Implied  power  to  improve  streets. — Select  and  Common  Councils,  etc.,  v. 
Commonwealth,  Sup.  Ct.  Pa.,  W.  N.  C,  Nov.  8,  p.  886. 

Fee  in  street — Orant  of  right  of  way — Damages  resulting  from  such 

grant — ^The  city  holds  the  fee  in  its  streets,  but  it  is  in  trust  for  the  use  ot 
the  public  for  the  purposes  of  a  street ;  A  city  or  village  may  authorize  the 
laying  of  railroad  tracks  in  their  streets,  but  the  city  has  no  right  to  so 
obstruct  the  streets  as  to  deprive  the  public  and  adjacent  property-holders 
from  their  use  as  streets ;  Where  the  city  authorizes  the  structure  which 
causes  injuries,  it  will  be  liable  for  damages,  on  the  principle  of  qui  facii  per 
alium  fadt  per  »«.— Stack  v.  East  St.  Louis,  Sup.  Ct  LI.,  C.  L.  J.,  Nov.  2, 
p.  386;  «.  c,  C.  L.  N.,  Nov.  10,  p.  68. 

National  Banks. — Enjoining  taxation  of  national  bank  shares. — When  bank 
a  proper  party;  Injunction  to  stay  tax;  Grounds  of;  Multiplicity  of  suits; 
Rate  of  taxation ;  Deduction  of  shareholders'  Indebtedness ;  Deducting  real 
estate  owned  by  bank ;  Double  taxation. — City  National  Bank,  etc.,  v.  City 
of  Paducah  et  al.,  U.  S.  Cir.  Ct,  D.  Ky.,  C.  L.  J.,  Oct  19,  p.  847. 

. Dealing  in  promissory  notes, — Under  the  congressional  act  authorizing  the 

creation  of  national  banks,  those  associations  possess  no  power  to  deal  and 
speculate  in  promissory  notes  as  choses  in  action,  for  purposes  of  private  gain 
and  profit  alone,  or  to  acquire  any  title  thereto  by  purchase,  otner  than  in 
the  way  of  discount— First  National  Bank,  etc.,  v^  Pierson,  Sup.  Ct  Minn., 
C.  L.  N.,  Oct  18,  p.  27;  s.  c.  Alb.  L.  J.,  Nov.  8,  p.  819. 

Nkolioence. — Injury  sustained  while  on  defendant* s  premises. — The  plaint- 
iff, A  licensed  waterman,  having  complained  to  a  person  in  charge  that  a  barge 
of  the  defendant's  was  being  navigated  unlawfully,  was  referred  to  defend- 
ant's foreman ;  While  going  along  defendant's  premises,  in  order  to  see  the 
foreman,  the  plaintiff  was  injured  oy  the  falling  of  a  bale  of  goods  so  placed 

I  as  to  be  dangerous  and  yet  to  gpve  no  warning  of  danger ;  Held  (1),  that 
the  plaintiff  was  not  a  bare  licensee,  but  was  on  defendant's  premises  by  the 
invitation  of  defendant,  and  for /i  purpose  in  which  both  plaintiff  and  defend- 
ant had  a  common  interest;  ana  (2)  that  the  injury  was  caused  by  a  trap, 
or  concealed  source  of  mischief,  within  the  meaning  of  Bolch  v.  i^mith,  10 
W.  R  387,  7  H.  &  N.  786.— White  v.  France,  High  Ct  Just,  Com.  PI.  Div. 
(Eng.),  C.  L.  J.,  Sept  28,  p.  281. 

Action  for  damages  for  negligence — Question  oftitle^  when  immaterial, — 

The  plaintiff  sued  the  defendants  for  the  value  of  a  saw-mill  and  a  quantity 
of  lumber  burned  by  a  fire  alleged  to  have  been  set  by  the  negligence  of 
the  defendants;  Both  the  plaintiff  and  defendants  cfaimed  title  to  the 
ground  on  which  the  mill  and  lumber  stood,  both  claiming  under  a  common 
source  of  title,  and  it  was  adrnittod  that  the  plaintiff's  claitii  was  made  in 
^ood  faith;  Held,  that  the  question  of  title  was  immaterial;  Even  if  the 

flaintiff  should  be  evicted,  he  would,  under  the  local  statute  (Code  of  Iowa, 
2  1976-1981),  be  entitled  to  value  of  the  improvements  made  in  good  faith. 

Testimony  of  experts. — In  a  case  where  fire  is  shown  to  have  been  com- 
municated frOm  One  building  to  another,  in  determining  whether  the  formei 
fire  was  the  proximate  cause  of  the  latter,  the  testimony  of  insurance  men, 
as  experts,  to  the  effect  that,  owing  to  the  distance  between  the  two  build- 
ins^,  the  former  would  not,  in  fixing  the  rate  of  insurance,  be  considered  an 
exposure  of  the  latter,  will  not  be  heard. 

Proximate  and  remote  cause — Question  for  Jury. — What  is  the  proximate 

cause  of  an  injury  is,  in  general,  not  a  question  of  science  or  legal  knowl- 
edge, but  a  question  of  fact  for  a  jury ;  [Denying  Webb  v.  Rome,  etc..  R. 
R.  Co..  49  N.  Y.  420,  and  Penn.  R.  R.  Co.  v.  Hope,  80  Pa.  St  373].— Kellogg 
V.  St  Paul,  etc..  Railway  Co.,  Sup.  Ct  U.  S.,  C.  L.  J.,  Oct  6,  p.  306. 

Liability  of  board  of  education. — A  board  of  education  is  not  liable  in  its 

corporate  capacity  for  damages  for  an  injury  resulting  to  a  pupil,  while 
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attending  a  common  school,  from  its  negligence  in  the  discharge  of  its  official 
duty  in  the  erection  and  maintenance  of  a  common-school  huilding  under  its 
charge,  in  the  ahsence  of  a  statute  creating  a  liabilitv.— Finch  v.  Board  of 
Education,  etc.,  Sup.  Ct  Comm.  Ohio,  G.  L.  J.,  Oct.  12,  p.  820. 

. Confribuiofy  negligence. — Contributory  negligence ;  Case  in  judg;ment: 

Instructions;  Error;  General  and  specific  instructions. — Krouse  v.  PiU*- 
burg,  etc.,  R.  R.,  Sup.  Ct.  Comm.  Ohio,  C.  L.  J.,  Oct  19,  p.  348. 

^—  Contributory  negligence. — Passenger  in  horse-(.*ar  leaving  his  seat  while  ^ 
car  in  motion,  for  purpose  of  being  ready  to  get  out  when  the  car  st4>p« ; 

Question  for  jury. — Bardon  v.  Boston,  etc.,  R.  K.  Co.  (with  note).  Sup.  Jud. 
t.  Mass.,  Am.  L.  Reg.,  Nov.,  p.  664. 

YATKSTS.^Patentability. — Patent  case;  What  is  patentable ;  The  patents  of 
Stow,  Degolyer,  and  others,  for  improvements,  etc.,  in  pavements,  consid- 
ered.—Stow  V.  Chicago,  U.  S.  Cir.  Ct.,  N.  D.  III.,  C.  L.  N.,  Sept.  16,  p.  425. 

Infringement. — When  patent  assigned. — Hamilton  v.  Rollins;    Same  t. 

Todd;  Same  v.  Sherwood;  Same  v.  Butler,  U.  S.  Cir.  Ct,  D.  Minn.,  C.  L. 
N.,  Sept.  22,  p.  4. 

Patent  law — Preliminary  injunction — Proof  of  infringement. — On    an 

application  for  preliminary  mj unction,  pending  hearing  of  suit  in  equity, 
to  restrain  alleged  infringements  of  complainant's  patent,  reissues  No?. 
5841,  0030,  6594,  and  6595,  relative  to  improvements  in  milling  process  and 
machines,  held,  that,  for  purposes  of  the  motion,  the  patent  of  complainant 
must  be  treated  as  valid  under  decision  of  the  United  States  Supreme  Court 
in  Cochrane  v.  Deener,  but  that,  complainant  having  failed  to  e$tabli>h 
infringement  bv  defendant,  motion  must  be  denied. — American  Middling 
Purifier  C:o.  v.  Atlantic  Milling  Co.,  U.  S.  Cir.  Ct,  E.  D.  Mo.,  C.  L.  J.,  Oct 
12,  p.  328. 

Motion  for  preliminary  injunction. — A  motion  for  a  provisional  injunction 

is  always  an  appeal  to  the  discretion  of  the  court,  but  in  the  class  to  which 
this  case  belongs  such  discretion  ought  to  be  exercised  only  where  the  com- 
plainant's title  and  the  defendant's  infringement  are  admitted,  or  are  so  cWr 
and  palpable  that  the  court  can  entertain  no  doubt  on  the  subject  After  a 
carerul  review  of  the  facts  brought  to  the  knowledge  of  the  court,  the  rii;ht 
of  injunction  is  not  free  from  doubt,  and  the  motion  for  a  preliminary 
injunction  is  therefore  denied. — The  Bailey,  etc.,  Co.  v.  Adams,  V.  S-  Cir. 
Ct,  W.  D.  Pa.,  C.  L.  N.,  Oct  27,  p.  41. 

Principal  and  Aoknt. — Real-estate  broker. — Liability  of  principal;  £xecut<>rT 
contract  to  sell  real  estate ;  Deficiency  in  quantity ;  Trial  without  jury :  Pre- 
sumptions as  to  finding  of  court  below. — Coleman's  Kxrs.  v.  Meade,  Ct  App. 
Ky.,  C.  L.  J.,  Nov.  9,  p.  409. 

Practicb. — Appeal  frotn  orphans*  court. — An  appeal  from  the  orphans'  court 
brings  up  nil  the  evidence  before  that  court  ^na,  if  the  appellant  fail  to  print 
all  the  evidence  bearing  on  the  questions  he  intends  to  ask  the  appellate 
court  to  decide,  he  is  liable  to  have  his  paper-book  quashed  and  bis  appeal 
dismissed.— Solts'  Appeal,  Sup.  Ct  Pa.,  W.  N.  C,  Sept  13,  p.  298. 

Supersedeas — Final  judgment — Motion  to  set  aside. — When,  upon  a  peti- 
tion for  mandamus f  a  judgment  is  rendered  granting  the  writ  and  afterwards 
a  motion  is  filed  for  a  furtner  peremptory  mkndamus^  presenting  a  new  ques- 
tion to  the  court  the  order  of  the  court  granting  the  motion  and  not  the 
original  order  for  mandanuis^  is  properly  considered  the  final  Judgment  of 
the  court  for  the  purposes  of  a  writ  of  error;  A  motion  to  set  aside  a  iud^ 
ment  final  in  its  nature,  suspends  the  operation  of  that  judfj^ment  so  that  It 
does  not  take  effect  for  the  purposes  of  a  writ  of  error  until  the  motion  is 
disposed  of. — City  of  Memphis  v.  Brown,  Sup.  Ct  U.  S.,  0.  L.  J.,  Sept  14, 
p.  240. 

-^—  Counsel  addressing  jury. — It  is  error  for  the  presiding  justice  to  permit 
counsel,  in  addressing  the  jury,  against  seasonable  interposition,  to  proceed 
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'with  his  argument  upon  asserted  facts  not  in  evidence,  and  having  no 
legitimate  pertinency  to  the  issue. — Bolfe  v.  Inhabitants  of  Rumford,  Bup. 
Cl  Me.,  Am.  L.  Rec,  Oct,  p.  251. 

Tt*anafer  of  decree  to  another  county. — The  decree  of  a  court  of  equity 

for  the  payment  of  money  is  not  equivalent  in  all  respects  to  a  common-law 
judgment;'  It  only  has  the  force  and  effect  of  such  in  Pennsylvania,  for  the 
purpose  of  lien  and  revival  within  the  county  in  which  it  was  entered;  It 
cannot  be  transferred,  like  a  iudgment  at  law,  to  another  countv  for  lien 
and  execution. — ^Brooke  ei  aL  v.  Phillips  ei  aL,  Sup.  Ct.  Pa.,  W.  N.  C, 
Oct  4,  p.  327. 

Forcible  entry  and  detainer — Appeal^  within  what  time  to  be  taken — Motion 

to  diamisa  in  supreme  court. — This  was  an  appeal  to  the  supreme  court  from 
the  judgment  of  the  circuit  court,  in  an  action  of  forcible  entry  and  detainer. 
The  bond  for  appeal  was  filed  and  approved  within  twenty  days  from  the 
rendition  of  judgment  but  not  within  five  days  thereafter;  Held,  that 
appeals  to  the  supreme  court  even  in  cases  of  forcible  entry  and  detainer, 
are  governed  by  the  provisions  of  the  practice  act,  and  may  be  taken  within 
such  time  (not less  than  twenty  days)  as  maj  bo  fixed  by  the  court;  That 
the  section  of  the  statute,  requiring  appeals  m  forcible  entry  and  detainer  to 
be  perfected  within  five  days,  refers  to  such  appeals  as  carry  the  cause  to 
another  court  for  trial  de  novo. — Sup.  Ct  111.,  0.  L.  N.,  Oct.  6,  p.  20. 

Filing  replication. — A  replication  of  non  solvit  to  a  plea  of  payment 

with  leave,  with  notice  of  s|>^cial  matter,  is  merely  formal ;  the  cause  is  sub- 
stantially "at issue"  under  the  rule  of  court  relating  to  the  issuing  of  the 
venire,  and  the  formal  replication  may  be  filed  at  bar  when  the  cause  is 
called  for  trial.— Bruner  v.  Gregg,  Sup.  Ct  Pa.,  W.  N.  C,  Oct  26,  p.  868. 

Court  terms. — Power  of  courts  to  adjourn  to  a  time  after  the  commence- 
ment of  another  regular  term,  for  the  completion  of  a  trial ;  Extension  of 
civil  and  criminal  terms. — Jacques  v.  Bridgeport  R.  R  Co.  (with  note).  Sup. 
Ct.  Conn.,  Am.  L.  Reg.,  Nov.,  p.  657. 

Action   to  recover  a  penalty — Action  qui  tarn — Arrest — Affidavit.-^The 

action  provided  for  in  sees.  3490-3493  of  Rev.  Stat.,  to  recover  a' penalty  and 
damages  for  making  a  false  claim  against  the  United  States  is  a  md  tarn  one, 
and  may  be  commenced  by  any  person  who  will,  without  the  previous 
authority  or  consent  of  the*iiistrlct  attorney  of  the  United  States,  and  there- 
fore the  complaint  in  such  action  need  not  be  subscribed  by  such  district 
attorney,  but  the  same  is  sufilciently  "subscribed  by  the  party  or  his  attor- 
ney "  within  the  meaning  of  sees.  79  and  81  of  the  Oregon  Civil  Code,  when  it 
is  ^'subscribed  "  by  the  attorney  of  the  person  who  brines  such  action ;  In 
such  an  action  the  United  States  is  the  plaintiff  and  tne  defendant  may 
be  arretted  and  held  to  bail  without  an  undertaking  on  the  part  of  the 
plaintiff  to  the  defendant  for  damages,  in  case  the  arrest  *'  be  wrongful  or 
without  sufficient  cause,"  as  provided  in  sec.  107  of  ihe  Oregon  Civil  Code ; 
If  the  facts  necessary  to  authorize  such  an  arrest  sufficiently  appear  in  the 
complaint  in  such  action,  and  the  same  is  verified  by  the  oath  of  the  informer 
or  person  bringing  the  same,  it  is  an  affidavit  within  the  meaning  of  sec.  3492 
aforesaid,  ana  an  order  for  the  arrest  of  the  defendant  may  be  made 
thereon.— United  States  v.  Oris  wold,  U.  S.  Dis.  Ct,  D.  Or.,  C,  L.  N.,  Nov. 
8,  p.  50. 

. Validity  of  a  case  warf«.— Where  an  attempt  is  made  to  review,  in  the 

supreme  court  of  this  state,  an  action  fronl  the  district  court  on  a  "case 
made,"  the  record  must  affirmatively  show  the  previous  steps  necessary  to  the 
settlement  of  the  case,  in  the  absence  of  the  appearance  or  proper  waiver  by 
the  opposing  party ;  And  the  mere  signature  of  the  district  judge  to  the 
paper,  a  copy  of  which  is  presented  to  this  court  as  a  "case  made,"  is  not 
sufficient  snowing  that  the  prerequisites  to  make  the  case  a  valid  one  were 
complied  with.— Weeks  v.  Medler,  Sup.  Ct  Kan.,  C.  L.  J.,  Nov.  9,  p.  410. 
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8l6  DIGEST   OF   RECENT  CASES. 

Public  TjAxms.^Right  to  cut  iimber.—The  right  to  cut  timber  on  the  public 
domain,  bv  homestead  settlers,  limited  to  purposes  of  cultivation. — tnited 
States  V.  liicEntee,  U.  S.  Dis.  Ct,  D.  Minn.,  C.  L.  N.,  Oct.  27,  p.  41. 

KiPARiAN  Rights. — Rights  of  otoner  of  shore  of  navigable  body  of  water- 
Intent  of  legislature, — The  owner  of  lota  abutting  on  a  navigable  stream  r^r 
body  of  water  has  rights  therein  differing  in  kind  and  degree  from  the  righu 
of  the  public,  and  has  an  action  for  damages  for  injury  thereto,  although  th*» 
water's  edge  is  the  boundary  of  his  title ;  As  proprietor  of  the  adjoinii  g: 
land,  the  owner  has  the  right  of  exclusive  access  to  and  from  the  body  or' 
water  at  that  particular  place,  and  all  facilities  which  the  location  of  his  fand 
with  reference  to  the  body  of  water  affords  he  has  a  rif  ht  to  enjov  for  pur- 
poses of  gain  or  pleasure ;  Although  the  title  to  the  bed  of  navigable  waters 
18  in  the  state,  the  legislature  does  not  intend,  by  granting  right  of  way 
across  navigable  waters  to  railroad  companies,  to  relieve  them  from  any 
common -law  liability  they  may  thereby  incur  towards  private  persons.— 
Delaplaine  v.  Chicago,  etc.,  Ry.  Co.,  Sup.  Ct  Wis..  C.  L.  J.,  SepL  21. 
p.  267. 

Navigable  waters, — ^Limit  of  title  of  riparian  owner;  Such  owner  upon  a 

natunil  lake  or  pond  takes  oniv  to  the  natural  shore  thereof. — Diednch  v. 
Northwestern,  etc.,  Ry.  Co.,  Sup.  Ct.  Wis.,  C.  L.  J.,  Sept  21,  p.  268. 

Sales. —  Warranty, — ^In  a  suit  upon  a  promissory  note  the  affidavit  of  defence 
alleged  that  the  ** deponent  believes  and  expects  to  be  able  to  prove"  that 
the  plaintiff  held  the  note  on  account  of  the  payee,  without  value  or  con- 
sideration; Further,  that,  previous  to  giving  the  note,  defendant  had  bought 
from  the  payee  a  car  load  of  window-shade  rollers,  which  were  of  good  quality : 
'Hhat  defendants  then  ordered  another  car  load  of  rollers  of  the  same  kind 
and  quality,"  and  for  this  car  load  the  note  in  suit  was  g^ven ;  That  this  second 
car  load  proved  inferior  in  quality  to  the  first,  whereby  the  defendant  had 
sustained  loss;  The  court  below  ordered  a  supplemental* affidavit  to  be  filed, 
and,  this  not  being  done,  subsequently  entered  judgment  for  want  of  h 
sufficient  affidavit  of  defence;  Held^  that  the  Judgment  was  properly 
entered. — Coulston  v.  City  National  Bank,  etc..  Sup.  Ct  Pa.,  W.  N-  C.*, 
Sept  18,  p.  297. 

^—  Warranty, — ^Representations  by  vendor  as  to  <|uality  or  fitness  for  particu- 
lar  use  intended  as  part  of  the  contract,  and  relied  on  by  vendee,  constitute 
a  warranty;  Secona-h and  machine  represented  as  "equal  to  new." — Rich- 
ardson V.  Grandy,  Sup.  Ct  Vt,  Am.  L.  Reg.,  Nov.,  p.  t>87. 

BvT'OTY,— Judgments  not  in  same  court. — Court  of  equity  may  order  judg- 
ments to  be  set-off  against  each  other,  even  though  the  judgments  are  not 
in  the  same  court;  Assignee  of  judgment  has  no  higher  rights  than  the 
original  owner;  Set-off  of  assigned  judgments. — Brown  v.  Hendrickson, 
Sup.  Ct  N.  J.,  Am.  L.  ^^.,  Oct,  p.  619. 

Slander.— Pript/e^«rf  communications.  Words  spoken  by  a  clergyman  from 
the  pulpit  concerning  a  parishioner,  though  in  good  faith  and  for  a  com- 
mendable purpose,  are  not  privileged. — ^Magrath  v.  Finn,  Irish  Comm.  Pleas, 
Alb.  L.  J..  Sept  15,  p.  187. 

^-—Interpretation  of  language, — Q«o  animo;  Evidence;  Remote  injunr; 
Rumor.— Prime  v.  £a8twoo<I,  Sup.  Ct  Iowa,  C.  L.  J.,  Sept  28,  p.  882. 

Statutes.— Con«<n«c<ion  of  sec,  428S,  Rev,  Stat.  U,  5.,  limiting  the  liability  of 
owners  of  vessels, — Inter-state  commerce;  Domestic  commerce  on  vessel 
engaged  in  inter-state  commerce;  Privity  or  knowledge  of  owner;  Corpora- 
tions as  owners;  Care  of  owner  in  fitting'^out  ships;  Compasses;  Seaworthi- 
ness; Causes  arising  after  leaving  port;  Deviating  compasses. — Lord  v.  The 
Goodhall,  etc.,  Co.,  U.  S.  Cir.  Ct,  D.  Cal.,  C.  L.  J.,  Oct  12,  p.  825. 

Extra  territorial,  application  of, — Where  a  railroad  was  incorporated  sepa- 
rately by  two  states,  a  statute  of  one  of  them  giving  damages  for  injury  hv 
negligence  will  not  be  applied  by  its  courts  to  an  injury  that  occurred  in  the 
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Statutks — Continued, 

other  state;  Presumption  of  similnrity  of  common  law  in  the  several  states 
does  not  extend  to  statutory  rights  or  remedies.— State  v.  Pittsburg,  etc.,  R. 
R.  Co.,  CL  App.  Md.,  Am.*L.  Keg.,  Nov.,  p.  681, 

Taxkr. — Comtnon-school  tax. — The  act  of  March  16,  1855  (P.  L.  92),  directing 
that  the  difference  between  the  compensation  then  allowed  by  law  for  the 
collection  of  state  and  county  tax,  ana  that  to  be  paid  under  the  provisions 
of  that  act,  should  be  paid  into  the  common-school  fund  of  Lancaster  citv, 
is  not  repealed  by  the  act  of  April  21,  1869  (Purd.  Dig.  247,  pi.  77).~ 
Albright  v.  School  District,  Sup.  Ct  Pa.,  W.  N.  C,  Sept  13,  p.  296. 

City  of  Williamsport — Acts  of  A^l  I,  1872,  and  May  23,  1874y  con* 

stnted. —  The  act  of  April  1,  1872,  limiting  the  rate  of  taxation  for  city  pur- 
poses in  the  seventh  ward  of  the  city  of  Williamsport,  and  classifying"  lands 
subject  thereto,  is  not  inconsistent  with  or  repealed  by  the  provisions  of  the 
act  of  May  23, 1874,  relating  to  cities. — Williamsport  v.  Brown,  Sup.  Ct.  Pa., 
W.  N.  C,  Oct  11,  p.  889. 

Militia  tax.— AcU  of  April  7, 1870,  and  April  16, 1878 ;  Liability  of  county 

upon  orderA  drawn  by  the  military  board ;  Pleading;  Demurrer. — Wyoming 
County  V.  Bardwell,  Sup.  Ct  Pa.*,  W.  N.  C,  Oct  18.  p.  863. 

T KLVOR  A.THC0MPA.VIES.— Liability  of  principal  for  ac^o/|a5r«n<.— Liability  of 
telegraph  companies  for  negligence  and  for  the  fniud  of  its  agent ;  Delega- 
tion of  authority  by  an  agent;  A  principal  is  liable  for  the  torts  of  a  person 
improperly  employed  by  an  agent — Bank  of  Califoniia  v.  Western  Union 
Tel.  Co.,  Sup.  Ct  Cal.,  C.  L.  J.,  Sept  21,  p.  266. 

Trusth. —  Trustee  de  son  tort. — To  whom  accountable;  Orphans*  court  has  no 
jurisdiction. to  compel  account  bv. — Dolbert's  Appeal  («o.  2),  Sup.  Ct.  Pa., 
W.  N.  C,  Sept  13,  p.  291. 

Separate  IMC. — Remainder;   Limitation  and  purchase;  Rule  in  Shelley's 

case ;  When  applicable.— Pelerin  v.  Queripel,  Sup.  Ct  Pa.,  W.  N.  C,  Oct 
4,  p.  880. 

Usury. — Defence  on  account  of. — Where  usurious  interest  is  paid,  and  after- 
wards the  original  judgment  is  revived  without  allowing  credit  for  such 
payment  and  the  disputed  portion  of  the  proceeds  of  an  execution  thereon 
18  'paid  into  court,  the  defendant  cannot  avail  himself  of  the  defence  of 
usurv  ;  He  should  have  applied  to  the  court  to  open  the  revived  judgment 
—Rutherford  v.  Boyer,  Sup.  Ct  Pa.,  W.  N.  C,  Oct  25,  p.  364. 

Wills. — Trusts  under. — Construction  of;  Trusts,  whether  active  or  executed; 
Trust  to  preserve  corpus  for  contingent  remainder-men;  Appointment  of 
new  trustee  bv  orphans'  court — Dolbert's  Appeal  (So.  1),  Sup.  Ct  Pa.,  W. 
N.  C.  Sept  18,  p.  289. 

Devise. — Construction  of;  Intention  of  testator;  Creation  of  life  estate  by 

implication;  A  devise  of  real  estate  to  "A,  his  heirs  and  assigns  forever, 
subject  however,  to  the  life  estate  of  his  father,  B,'*  creates  a  life  estate  in 
B,  bv  plain  implication. — Lindsay  v.  Lindsay,  Sup.  Ct  Pa.,  W.  N.  C,  Oct 
18,  p.  858. 
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IX.     VALUABLE  ARTICLES  PUBLISHED  IN  LAW 
PERIODICALS  SINCE  LAST  ISSUE. 

Administratioit  of  thi  Law.— Dead-letter  laws. — Alb.  L.  J.,  Oct  6,  p.  2-1- 
Bankkuptcy. — ^Is  a  man's  name  assignable  in  bankruptcy? — C.  L.  J.,  Oct.  -x 

p.  298. 

Compositions  in  bankruptcy.— C.  L.  J.,  Oct.  12,  p.  818, 

Citizen.— United  States  citizenship.— Alb.  L.  J.,  Sept.  15,  p.  176. 
Constitutional  Law. — The  army  bill. — Alb.  L.  J.,  Sept  16,  p.  181. 

The  president's  relations  to  the  army. — Alb.  L.  J.,  Sept  22,  p.  198. 

The  relations  of  the  United  States  to  each  other  as  modified  by  the  wu* 

and  the  constitutional  amendments. — Alb.  L.  J.,  Oct  6,  p.  234;  Same  c'l.- 

tinned,  id,^  Oct.  13,  p.  254;  Same  continued,  t<f.,  Oct  20,  p.  277;  Same  eci::< 

tinned,  id,,  Oct  27,  p.  295. 
Contracts. — The  contracts  of  incompetents. — Alb.  L.  J.,  Oct  27,  p.  292. 
Conveyancing. — ^Voluntary  conveyances. — Alb.  L.  J.,  Sept  22,  p.  196. 
Counter  Claim. — Certain  equitable  defences  dependent  on  counter  claims.— 

C.  L.  J.,  Oct  19,  p.  889. 
Courts. — The  court  of  star  chamber. — Am.  L.  Rev.,  Oct,  p.  21. 
Criminal  Law. — ^The  law  of  obscene  literature. — Alb.  L.  J.,  Sept  29,  p.  22f>. 

The  defendant  as  a  witness  in  criminal  cases. — C.  L.  J.,  Nov.  9,  p.  399. 

Debtor  and  Creditor.- The  state  as  a  creditor.- Alb.  L.  J.,  Oct  27,  p.  2*.««- 
Elections.— Presidential  elections. — Am.  L.  Rev.,  Oct,  p.  1. 

The  elective  franchise.— Alb.  L.  J.,  Oct  20,  p.  272. 

Eminent  Domain. — Special  assessments. — Monthly  Jur.,  Nov.,  p.  88&. 
Homestead. — Power  of  equitv  to  compel  mortgagee  to  resort  to  property 

other  than  the  homestead. — C.  L.  J.,  Sept  28,  p.  278. 

Waiver  of  homestead. — Va.  L.  J.,  Oct,  p.  692. 

Interest.— Interest  upon  interest — Alb.  L.  J.,  Oct  18,  p.  252. 

Insurance. — Contracts  of  life  insurance  as  affected  by  the  late  civil  war.— 

Am.  L.  Reg.,  Nov.,  p.  651. 
Jurisdiction. — Jurisdiction  of  common-law  courts  in  attachments. — \^  L 

J.,  Oct,  p.  587. 
Marrlaqe.- How  to  get  married.— Alb.  L.  J.,  Sept  29,  p.  217. 
Master  and  Servant.^— The  relation  of  master  and  servant  in  the  li^ht  f>f 

some  recent  decisions. — Am.  L.  Rev.,  Oct.,  p.  69. 
Partnkrship. — Notice  of  dissolution  by  n  retiring  partner.— Va.  L.  J..  Oct. 

p.  677. 
The  power  of  a  partner  to  bind  the  firm  by  bills  of  exchange  and  promi^ 

sory  notes.— C.  L.  J.,  Oct  26,  p.  859. 
Practice. — Who  may  be  served  with  original  process. — C.  L,  J.,  Nov.  2,  p. 

379. 
Real  Property.— Purchase  of  married  woman's  real  estate ;  Huaband^s  lM»n.— 

C.  L.  J.,  Sept  14,  p.  239. 
Statutes.— Studies  in  the  law  of  the  statute  of  frauds.    IX.  The  sUtute  «f 

frauds  in  Pennsylvania. — Am.  L.  Roe.,  Oct,  p.  577 ;  Same  concludi«d,  t  /., 

Nov.,  p.  641.       •"  6 »  '  F  t 
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SOUTHERN  LAW  REVIEW 


Vol.  Ill,  N.  S.]    St.  Louis,  February,  1878.     [Number  6. 

/.     HOMESTEAD  AND  EXEMPTION  LAWS— PRIVI- 
LEGED DEBTS. 

/.  Debts  and  Liens  Subsisting  Prior  to  the  Taking  Effect  of  suck  Laws. 
'II.  Debts  Created  Prior  to  the  Acquisition  of  the  Homestead, 

III.  Liens  Subsisting  Prior  to  the  Time  when  the  Premises  became  Im- 
pressed with  the  Homestead  Character, 

IV.  Debts  Contracted  in  Remoi'ing  Encumbrances, 

V.  Unpaid  Purchase-money — The  Vendor"* s  Liens, 

VI.  Liens  for  Creation,  Improvetnent^  and  Preservation  of  the  Property 
— Mechanic'* s.  Furnisher'' s^  and  Landlord^ s  Liens, 

VII.  Judgments  in  Actions  Ex  Delicto. 

VIII.  Taxes,  Fines,  and  other  Public  Dues, 

IX.  Effect  of  Changing  the  Form  of  Indebtedness — Exchange  of  Securi- 
ties— Renewals. 

Under  the  denomination  o{ privileged  debts,  I  shall  classify 
in  this  article  all  debts  and  liabilities  of  a  person  which  are 
exempted,  by  operation  of  law,  from  the  effect  of  statutes 
and  constitutional  provisions  which  exempt  from  execution 
a  homestead  and  personal  property.  Those  debts  which  are 
privileged  by  express  contract  of  the  persons  entitled  to 
release  or  waive  the  benefit  of  the  homestead  or  chattel 
exemption,  such  as  debts  secured  by  valid  mortgages  placed 
upon  the  homestead  itself,  or  upon  the  chattel  itself,  are  not 
within  the  scope  of  this  article.  By  force  of  statutory  or 
constitutional  provisions,  or  by  judicial  construction,  those 
debts  and  obligations  named  in  the  first  eight  subdivisions 
of  this  article  have  been  declared  privileged  from  the  opera- 
tion of  such  laws. 
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/.  Debts  and  Liens  Subsisting  Prior  to  the  Passage  or  Taking 
Effect  of  such  Laws, 

It  is  a  settled  principle  that  a  statute  will  never  be  con- 
strued to  operate  retrospectively  unless  the  intention  of  the 
legislature  that  it  should  so  operate  is  unmistakable.'  Al- 
though the  courts  of  all  the  states  agree  that  homestead  and 
exemption  laws  are  to  be  construed  liberally,  so  as  to  advance 
the  intention  of  the  legislature,'  it  has  been  generally,  though 
not  universally,  held  that  they  will  not  be  construed  as  hav- 
ing a  retroactive  effect  unless  their  phraseology  clearly 
points  to  such  a  conclusion.^  The  rule  is  of  greater  obliga- 
tion upon  the  courts  where,  by  giving  such  statutes  a  retro- 
active effect,  they  would  operate  to  disturb  valid  subsisting 
liens.* 

This  principle  is  found  embodied  in  the  legislation,  and 
even  in  the  fundamental  law,  of  several  of  the  states,  in  the 
shape  of  provisos  to  the  effect  that  homestead  and  chattel 
exemptions  shall  not  operate  in  case  of  debts  contracted 
prior  to  the  date  of  the  particular  constitution  or  the  adop- 
tion of  the  particular  statute,^  or,  more  frequently,  in  case  of 
debts  contracted  or  judgments  obtained  prior  to  a  date 
named.^ 

*  Seamans  v.  Carter,  15  Wis.  548;  Palmer  v.  Conly,  4  Denio,  374;  Hitch- 
cock V.  Way,  6  Ad.  &  E.  943 ;  Paddon  v.  Bartlett,  3  Ad.  &  E.  884 ;  College  of 
Physicians  v.  Harrison,  9  Barn.  &  Cres.  554. 

'  It  is  not  thought  necessary  to  cite  cases  in  support  of  a  doctrine  which  is 
reiterated  in  nearly  all  the  cases  on  the  subject. 

3  Seamans  v.  Carter,  15  Wis.  548;  Estate  of  Phelan.  16  Wis.  76;  I>opp 
V.  Albee,  17  Wis.  590;  Succession  of  Taylor,  10  La.  An.  509;  Smith  v.  Marc, 
26  111.  150;  Ely  V.  Eastwood,  26  111.  107. 

*  Dopp  V.  Albee,  17  Wis.  590;  Milne  v.  Schmidt,  12  La.  An.  553;  RoBpe 
V.  Carradine,  20  La.  An.  244;  Succession  of  Foulkes,  12  La.  An.  537: 
Tillotson  V.  Millard,  7  Minn.  513;  McKeithan  v.  Terry,  64  N.  C.  2$: 
Shelor  v.  Mason,  2  S.  C.  233. 

5  Arkansas — Const.  1868,  art.  12,  sec.  i.  Indiana — Const.  185 1,  art-  i. 
sec.  22.  Statute  reads,  ''after  July  4,  1852,"  debts  privileged:  see  Rev^i^ioa 
1876,  vol.  2,  p.  353,  sec.  I.  Arizona — "Not  subject  to  forced  sale  on  am 
debt  contracted  or  incurred  after  thirty  days  from  the  passage  of  this  act :'" 
Compiled  Laws  1864-1871,  ch.  37,  sec.  I.  Montana — Laws  1872,  p.  84,  s<c. 
262.  Wisconsin — As  to  personal  property  exemption.  Act  of  1859;  se«  Rer. 
Stat.  187 1,  vol.  2,  p.  1552,  sec.  35. 

^  Alabama — Prior  to  July  13,  1868,  or  after  ratification  of  constitution ;  see 
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The  constitution  of  the  United  States  ^  declares  that  no 
^tate  shall  pass  any  law  impairing  the  obligation  of  contracts. 
In  Bronson  v.  Kinzie,^  Chief  Justice  Taney  used  the  follow- 
ing language :  "  It  [a  state]  may,  if  it  thinks  proper,  direct 
that  the  necessary  implements  of  agriculture,  tools  of  the 
mechanic,  or  articles  of  necessity  in  household  furniture 
shall,  like  wearing  apparel,  not  be  liable  to  execution  on  judg- 
ments. Regulations  of  this  description  have  always  been 
considered,  in  every  civilized  community,  as  properly  belong- 
ing to  the  remedy  to  be  exercised  or  not  by  every  sovereignty, 
according  to  its  own  views  of  policy  and  humanity.  It  must 
reside  in  every  state,  to  enable  it  to  secure  its  citizens  from 
unjust  and  harassing  litigation,  and  to  protect  them  in  those 
pursuits  which  are  necessary  to  the  existence  and  well- 
being  of  every  community.  And,  although  a  new  remedy 
may  be  deemed  less  convenient  than  the  old  one,  and  may, 
in  some  degree,  render  the  recovery  of  debts  more  tardy  and 
difficult,  yet  it  will  not  follow  that  the  law  is  unconstitutional." 
And  Woodbury,  J.,  in  delivering  the  opinion  of  the  same 
court  in  Planters*  Bank  v.  Sharp,'  enumerates  laws  exempt- 
ing tools  and  household  goods  from  seizure  as  not  within  the 
constitutional  prohibition. 

These  unfortunate  dicta,  made  in  cases  in  which  the  ques- 


Const.  1875,  art.  10,  sec.  I.  Statute  reads,  prior  to  April  23,  1873;  see 
Statutes  1876,  sec.  2820.  Colorado — Debts  contracted  prior  to  February  i, 
1868;  Rev.  Stat,  1868,  ch.  48,  sec.  57.  Delaware — Debts  contracted  prior  to 
July  4,  1851;  Rev.  Code  1852,  ch.  iii,  sec.  2.  Michigan — Debts  contracted 
prior  to  July  3,  1858;  Compiled  Laws  1871,  sec.  6137.  Const.  1850,  art. 
16.  sec.  2,  reads,  property  exempt  for  "debts  contracted  after  its  adoption." 
Mississippi — Debts  contracted  prior  to  September  i,  1870;  Rev.  Code  1871, 
jec.  2145.  New  Jersey — On  "a  judgment  obtained  prior  to  March  14, 
[851  ;*'  Rev.  Stat.  1874,  p.  286,  sec.  10.  Nevada — Debts  contracted  prior  to 
S'ovember  13,  i86i  ;  Compiled  Laws  1871,  vol.  i,  j).  ^,  sec.  186.  Pennsyl- 
rania — Debts  contracted  prior  to  July  4,  1849;  Bright.  Purd.  Dig.,  vol.  i, 
).  638,  sec.  24.  Virginia — Debts  contracted  prior  to  April  4,  1865;  Code 
873,  ch.  183,  sec.  2.  Wisconsin — Debts  contracted  prior  to  January  i, 
849  ;  Statutes  1871,  vol.  2,  p.  1548,  sec.  23. 

7  Art.  I,  sec.  10. 

8  I  How.  311. 

9  6  How.  318. 
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tion  did  not  arise,  and  in  a  court  in  which  it  never  had  arisen^ 
led  some  of  the  state  legislatures  into  the  error  of  passing 
homestead  and  exemption  laws  retroactive  in  their  terms; 
led  some  of  the  state  courts  into  the  error  of  giving  a  retro- 
active effect  to  such  laws  where  such  a  construction  was  not 
required  by  their  terms ; "  and  passed  unchallenged  into  the 
text  of  an  eminent  writer  as  a  part  of  the  constitutional  law 
of  this  country."  And  some  courts  even  went  to  the  length 
of  holding  that  such  laws  were  valid,  even  where  they  dis- 
placed the'  liens  of  judgments,"*  or  those  created  by  the 
levy  of  attachment,"  or  even  those  of  mortgages  subsisting 
prior  to  the  date  of  their  passage ;  '^  and  one  even  declared 
that  all  the  property  in  the  state  might  have  been  withdrawn 
from  forced  sale  under  a  provision  of  the  state  constitution.'^ 
In  other  cases  in  the  Supreme  Court  of  the  United  States, 
where  similar  questions  have  arisen,*^  the  doctrine  thus 
announced  in  the  dicta  of  Taney  and  Woodbury,  JJ.,  has 
been  in  effect  overruled.  But  it  was  not  until  the  year  1871 
that   the   question   came  directly  before  that   tribunal   for 

'®  Snider  v.  Heidclberger,  45  Ala.  126;  Hardeman  v.  Downer,  39  Ga.  425; 
Pulliam  V.  Sewell,  40  Ga.  73;  Gunn  v.  Barry,  44  Ga.  353;  Cook  v.  McChris- 
tian,  4  Cal.  23;  Morse  v.  Goold,  11  N.  Y.  281  (overruling  Quackenbash  v. 
Danks,  I  Denio,  128);  Rockwell  v.  Hubbell,  2  Dougl.  (Mich.)  198;  Putnam. 
J.,  in  Bigelow  v.  Pritchard,  21  Pick.  174;  Hill  v.  Kessler,  63  N.  C.  437' 
He  Kennedy,  2  S.  C.  216;  Stephenson  v.  Osborne,  41  Miss.  119;  Baylor  v. 
San  Antonio  National  Bank,  38  Tex.  448;  Cusic  v.  Douglas,  3  Kan.  123; 
Root  V.  McGrew,  3  Kan.  215;  Grimes  v.  Bryne,  2  Minn.  89. 

''Cooley  Const.  Lim.  (2d  ed.)  305. 

*'*  Re  Kennedy,  2  S.  C.  216;  Gunn  v.  Barry,  44  Ga.  353. 

*»  Snider  v.  Heidclberger,  45  Ala.  126. 

'3  Chambliss  v.  Phelps,  39  Ga.  386. 

'4  Cook  V.  McChristian,  4  Cal.  23.  In  the  Homestead  Cases,  23  Gratu 
266,  Christian,  J.,  in  discussing  this  question,  showed  that  if  all  the  property 
existing  within  the  limits  of  the  state  of  Virginia  were  equally  divided  amon^ 
the  householders  or  heads  of  families,  all  of  it,  and  much  more,  would  be 
exempt  under  the  homestead  law  of  that  state;  from  which  he  concluded  thit 
to  give  such  a  law  a  retroactive  effect  would  be  "absolute  repudiation.*'  T>t: 
calculations  made  by  Judge  Christian  would  apply  equally  well  to  the  home- 
stead laws  of  many  of  the  western  and  southern  states. 

»5  McCracken  v.  Hayward,  2  How.  608;  Walker  v.  Whitehead,  16  WalL 
317  ;  Von  Hoffman  v.  Quincy,  4  Wall.  550. 
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•decision,  when  it  was  finally  settled — as  firmly  as  a  single 
decision  of  the  highest  jurisdiction  entitled  to  pass  upon  a 
question  can  settle  it — that  a  -homestead  or  other  exemption 
law,  in  so  far  as  it  attempts  to  withdraw  from  the  reach 
of  creditors  property  which  would  have  been  within  their 
reach  under  the  laws  in  force  at  the  time  of  the  contracting 
of  the  debt,  and  especially  in  so  far  as  it  attempts  to  divest 
valid  liens  existing  at  the  date  of  its  passage,  is  unconstitu- 
tional and  void.'^ 

^^  Gunn  V.  Barry,  15  Wall.  610  (reversing  Gunn  v.  Barry,  44  Ga.  353).  In 
this  case  a  creditor  had  obtained  a  judgment,  which,  by  the  laws  of  Georgia, 
became  a  lien  upon  the  property  of  the  debtor,  which  he  subsequently 
claimed  as  his  homestead,  upon  a  debt  contracted  prior  to  the  adoption  of 
the  constitution  of  1868,  by  which  the  then  existing  homestead  exemption 
-was  greatly  increased ;  and,  in  the  opinion  of  the  Supreme  Court  of  the 
United  States,  delivered  by  Mr.  Justice  Swayne,  great  stress  is  laid  upon  the 
fact  that  the  state  constitutional  ordinance,  as  upheld  by  the  state  court, 
operated  to  uproot  a  lien,  and  thus  to  divest  a  vested  right.  But  since  the 
Supreme  Court  of  the  United  States  has  held  that  a  state  law  is  not  in  deroga- 
tion of  any  provision  of  the  constitution  of  the  United  States  simply  because 
it  divests  a  vested  right,  provided  that  it  does  not  also  impair  the  obligation 
of  a  contract  (Beers  v.  Haughton,  9  Pet.  359;  Watson  v.  Mercer,  8  Pet.  88), 
It  follows  that  these  remarks  of  the  learned  justice  were  only  collateral  to  the 
Teal  point  involved,  namely,  that  the  ordinance,  as  constructed  by  the  court 
below,  impaired  the  obligation  of  the  creditor's  contract ;  and  the  decision 
was  so  construed  by  the  supreme  court  of  Georgia,  in  Jones  v.  Brandon,  48 
Ga.  593,  and  the  courts ''of  this  and  other  states  in  which  the  question  has 
subsequently  arisen  have  yielded  obedience  to  it  as  an  authoritative  exposition 
•of  this  principle.  Chambliss  v.  Jordan,  50  Ga.  81 ;  Wofford  v.  Gaines,  53  Ga. 
485  ;  Gunn  v.  Thornton,  49  Ga.  380;  Clark  v.  Trawick,  56  Ga.  359;  Larence  v. 
Evans,  5oGa.  216;  Whittenton  v.  Colbert,  50  Ga.  584;  Grant  v.  Cosby,  51  Ga. 
460;  Smith  V.  Whittle,  50  Ga.  626 ;  Burnside  v.  Terry,  51  Ga.  186 ;  McPhee  v. 
Guthrie,  51  Ga.  83;  Smith  v.  Ezell,  51  Ga.  570;  Pratt  v.  Atkins,  54  Ga.  569; 
Wheeler  v.  Redding,  55  Ga.  87 ;  Bush  v.  Lester,  55  Ga.  579 ;  Lessley  v.  Phipps, 
49  Miss.  790;  Pennington  v.  Seal,  49  Miss.  528;  The  Homestead  Cases,  22 
Gratt.  266;  Russell  v.  Randolph,  26  Gratt.  705;  Cochran  v.  Darcy,  5  S.  C. 
125;  J.  c,  I  C.  L.  J.  179;  Ex  parte  Hewett,  5  S.  C.  409;  De  La  Howe  v. 
Harper,  5  S.  C.  470.  The  supreme  court  of  North  Carolina,  while  admitting 
the  binding  authority  of  Gunn  v.  Barry,  hold  that  it  does  not  apply  to  their 
constitutional  ordinance  adopted  in  1868,  because  this  differs  from  that  of 
Georgia  in  that  it  restricts  rather  than  increases  the  previously-existing 
-exeifiption.  But  they  understand  Gunn  v.  Barry  to  go  no  further  than  to  hold 
that  such  ordinances  are  invalid  where  they  operate  to  divest  g  vested  right, 
such  as  a  judgment  lien ;  a  supposition  which  is  manifestly  erroneous,  unless 
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It  follows  that  debts  contracted  prior  to  the  passage  of  a 
homestead  or  exemption  law  are,  as  to  the  exemption  cre- 
ated by  such  law,  privileged  debts.^'' 

II.  Debts  Created  Prior  to  the  Acquisition  of  the  Homestead. 

By  statute  in  some  of  the  states  the  homestead  exemption 
does  not  exist  as  against  "  debts  contracted  prior  to  the  pur- 
chase thereof,"  '^  nor  against  debts  or  liabilities  "  incurred  for 
the  purchase  or  improvement  thereof;  "  '9  nor,  as  expressed 
in  another  statute,  "  if  the  debt  or  liability  existed  prior  to 
the  purchase  of  the  land  or  the  erection  of  improvements 
thereon ;"  ^  nor,  as  expressed  in  still  another  statute,  "against 
debts  existing  at  the  time  the  deed  thereof" — that  is,  of  the 
homestead  premises — **  was  left  for  record."  " 

The  obvious  design  of  these  statutes  is  that  a  debtor  shall 
not  acquire  credit  upon  the  faith  of  being  the  owner  of 
property  subject  to  execution,  and  afterwards,  by  converting 
such  property  into  a  homestead,  withdraw  it  from  such  cred- 
itors. The  Iowa  statute  has  been  construed  to  apply  to  debts 
contracted  in  another  state  prior  to  the  purchase  of  a  home- 
stead in  that  state,"  the  court  reasoning  that  it  is  contrary-  to 
sound  policy  to  make  the  state  an  asylum  for  fraudulent 
debtors  fleeing  from  other  states.  If  a  person  were  to  acquire 
credit  upon  the  faith  of  being  the  owner  of  real  property 
which  was  not  recorded  or  occupied  as  his  homestead,  and 
hence  liable  to  execution,  and  should  afterwards  attempt  to 
withdraw  it  from  his  creditors  by  occupying  and  claiming  it 
as  a  homestead,  a  case  would  be  presented  obviously  within 

such  vested  right  inheres  in  a  contract  in  such  a  manner  that  a  state  law  or 
constitutional  ordinance  which  destroys  it  impairs  also  the  obligation  of  the 
contract.  Garrett  v.  Cheshire,  69  N.  C.  396;  see,  also,  Wilson  v.  Sparks,  72 
N.  C.  208;  Edwards  v.  Kearsey,  74  N.  C.  241. 

*7  As  to  when  a  debt  is  deemed  to  have  been  contracted,  and  the  effect  of 
exchanging  securities  and  renewing  notes,  see  subdivision  IX,  post, 

'®  Code  of  Iowa  (ed.  of  1873),  sec.  1992;  Revision  of  i860,  sec.  2281. 

»9  Rev.  Stat.  111.,  1874,  p.  497. 

*>  Gen.  Stat.  Ky.,  1873,  p.  434,  sec.  16. 

»'  Gen.  Stat.  Vt.  (App.  of  1870),  ch.  68,  sec.  7. 

**  Laing  v.  Cunningham,  17  la.  510;    Brainard  v.  Van  Kuran,  22  la.  264. 
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the  mischief  which  these  statutes  are  designed  to  remedy. 
Accordingly,  the  supreme  court  of  Iowa,  carrying  out  the 
spirit  of  their  statute,  have  held  that,  where  the  head  of  a 
family  acquires  real  estate,  and,  before  its  actual  occupancy 
as  a  homestead,  contracts  a  debt,  and  then  occupies  the  land 
as  a  homestead,  and,  after  such  occupancy,  a  judgment  is 
rendered  upon  the  debt,  this  judgment  will  subject  the  prop- 
erty to  sale ;  '3  and,  therefore,  a  mortgage  of  such  homestead, 
made  by  the  owner  and  his  wife  in  the  manner  prescribed  by 
the  statute  subsequently  to  the  rendering  of  the  judgment, 
was  postponed  to  the  judgment.** 

But  this  rule  does  not  operate  to  prevent  a  debtor  from 
changing  his  homestead  from  one  tract  of  land  to  another, 
so  that  t*he  change  does  not  withdraw  from  the  reach  of  his 
creditors  land  of  a  greater  value  than  was  before  subject  to 
their  demands.  Accordingly,  if  a  debtor  has  acquired  a 
homestead  before  contracting  a  particular  debt,  sells  it  after 
contracting  such  debt,  and  purchases  other  land  of  less  value 
than  such  homestead,  which  latter  he  occupies  as  his  home, 
this  new  homestead  will  be  exempt  from  sale  to  satisfy  the 
debt.^5  These  decisions  are  aided  by  a  provision  of  the 
homestead  law  of  that  state  to  the  effect  that  the  debtor 
may  change  his  homestead,  provided  such  change  shall  not 
prejudice  conveyances  or  liens  made  or  created  previously 
to  such  change — a  statute  which  we  shall  notice  in  the  next 
subdivision."^ 

But,  where  the  statute  provides  for  the  making  and  record- 
ing, in  the  office  where  conveyances  of  land  are  required  to 
be  recorded,  of  a  declaration  on  the  part  of  the  owner  of 
land  that  he  intends  to  hold  the  same  as  his  homestead,  it  is 
a  reasonable  conclusion  that,  in  the  absence  of  actual  fraud, 


23  Page  V.  Ewbank,  18  Iowa,  580;  Hale  v.  Heaslip,  16  Iowa,  451.  Cole,  J., 
dissented  in  an  able  opinion,  holding  that  the  word  "  purchase,"  used  in  the 
statute,  meant  the  act  of  acquiring  title  to  the  land,  and  not  the  mere  act  of 
impressing  it  with  the  homestead  character  by  occupying  it  as  such. 

*♦  Hale  V.  Heaslip,  supra, 

'5  Pearson  v.  Minturn,  18  Iowa,  36 ;  Sargent  v.  Chubbuck,  19  Iowa,  37. 

^  Post,  p.  829.  * 
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he  can  hold  it  against  debts  contracted  after  the  filing  of 
such  declaration  for  record,  but  before  the  date  of  visible 
occupancy  as  a  homestead,  provided  he  is  in  occupancy  of 
it  at  the  time  the  attachment  or  execution  is  levied;  and 
there  are  cases  pointing  to  this  view,  although  the  grounds 
upon  which  they  are  placed  are  not  very  clear.'^ 

But,  where  the  statutes  on  the  subject  are  silent,  can  a 
debtor,  being  insolvent,  purchase  a  homestead,  and  thereby 
withdraw  from  his  creditors  money  which  would  otherwise 
be  distributed  among  them  ?  Obvious  as  the  answer  to  this 
question  would  seem  to  be,  the  courts  are  divided  upon  it'* 
The  cases  have  been  examined  at  length  in  a  recent  article 
in  the  Central  Law  Journal^  to  which  the  reader  is  referred.^ 
It  may  be  added,  however,  that  the  governing  principle 
appears  to  be  the  same  as  that  which  obtains  with  refer- 
ence to  voluntary  conveyances  by  an  insolvent  debtor 
prior  to  the  passage  of  homestead  laws.  In  the  absence 
of  such  a  law,  a  debtor,  being  insolvent,  could  not,  under 
the  disguise  of  a  gift  to  his  wife,  child,  or  other  person, 
secure  to  himself  and  family  a  homestead  out  of  prop- 
erty on  the  faith  of  which  he  had  obtained  credit ;  and  we 
doubt  if  anything  can  be  found  in  the  homestead  laws  of 
the  different  states  indicating  a  clear  intention  to  change  this 
salutary  rule,  whereas,  as  already  seen,  there  are  provisions 
in  some  of  these  laws  declaring  the  contrary. 

///.  Liens  Subsisting  Prior  to  the  Time  when  the  Premises 
became  Impressed  with  the  Homestead  Character. 

If  a  simple  contract  debt,  created  at  a  time  when  the  cred- 
itor has  not  had  the  notice  required  by  law  that  the  debtor 

*7  West  River  Bank  v.  Gale,  42  Vt.  29;  Lamb  v.  Mason,  45  Vl  500;  Rob- 
inson V.  Wiley,  1$  N.  V.  489.  Shindler  v.  Givens,  63  Mo.  394;  Lincoln  t. 
Rowe,  64  Mo.  138. 

'®  The  following  cases  hold,  in  effect,  that  he  can  :  Randall  v.  Buffington, 
10  Cal.  491 ;  Cipperly  v.  Rhodes,  53  111.  346;  North  v.  Shearn,  15  Tex.  174; 
Edmondson  v.  Meacham,  50  Miss.  35.  And  the  following  hold  that  he  can- 
not :  Riddell  v.  Sherley,  5  Cal.  488;  Pratt  v.  Burr,  5  Biss.  36;  AV  Wright,  3 
Biss.  359. 

•9  5  C.  L.  J.  480. 
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has  withdrawn  a  certain  portion  of  his  land  from  exemption 
by  making  it  his  homestead,  will  bind  such  homestead,  a  for" 
tiori  a  valid  lien  placed  upon  land  before  it  acquires  the 
character  of  homestead  will  not  be  subsequently  impaired 
by  the  debtor  occupying  such  land  as  his  homestead,  or,  in 
those  states  where  such  a  proceeding  is  required,  by  filing 
the  statutory  declaration  of  homestead.  If  the  legislature  of 
a  state  cannot  divest  such  a  lien,  it  is  pretty  clear  that  a  pri- 
vate individual  can  do  no  act  which  will  have  this  effect,  even 
in  a  country  where  every  citizen  is  deemed  to  be  in  some 
sense  a  "sovereij^n."  Plain  as  this  conclusion  would  seem 
to  be,  the  question  has  been  thrust  in  the  face  of  courts 
again  and  again.3°  But  in  Mississippi  and  Texas  this  rule 
has  not  been  extended  to  the  case  of  the  statutory  lien  of  a 
judgment  upon  the  realty  of  the  debtor.  Accordingly  it  has 
been  held  in  those  states  that  the  exemption  accrues  to  the 
judgment  debtor  if  he  occupies  the  premises  as  his  home- 
stead at  any  time  before  the  sale.3'     But  in  Minnesota  it  is 

3°  Kurz  V.  Brusch,  13  Iowa,  371 ;  Lucas  v.  Pickel,  20  Iowa,  490 ;  McCormick 
V.  Wilcox,  25  111.  274;  Ely  V.  Eastwood,  26  111.  107;  Smith  v.  Marc,  26  111. 
150;  Potshuisky  v.  Kreinpkan,  26  Tex.  307  ;  Chipman  v.  McKinney,  41  Tex. 
76;  Rix  V.  Mc Henry,  7  Cal.  89;  Elston  v.  Robinson,  21  Iowa,  531;  In  re  Haake, 
7  N.  B.  R.  60,  70;  Tuttle  v.  Howe,  14  Minn.  145,  152.  Upon  a  like  principle  a 
contract  to  convey  land  not  occupied  as  a  homestead,  made  by  a  married  man, 
his  wife  not  concurring,  cannot  be  avoided  on  the  ground  that  the  premises 
have  been  subsequently  adopted  as  a  homestead,  and  that  the  wife  refuses  to  - 
join  in  the  deed ;  and  in  such  a  case  the  obligee  will  be  entitled  to  specific 
performance.  Yost  v.  Devault,  3  Iowa,  345.  Upon  similar  grounds,  where  a 
judgment  existed  against  the  debtor  prior  to  his  filing  the  statutory  declaration 
of  homestead,  and  suit  was  brought  upon  it  after  the  filing  of  such  declara- 
tion, and  a  second  judgment  recovered  thereon,  a  homestead  was  not  exempt 
from  an  execution  for  the  costs  of  the  second  action,  since  these  costs  flowed 
out  of,  or  inhered  in,  the  prior  judgment,  and  it  was  the  debtor's  fault  that  by 
not  paying  it  he  had  driven  the  creditor  to  a  second  action  upon  it.  Mills 
V.  Spaulding,  50  Me.  57. 

3*  Trotter  v.  Dobbs,  38  Miss.  198 ;  Irwin  v.  Lewis,  50  Miss.  363;  Letchford 
V.  Carey,  5a  Miss.  791 ;  Stone  v.  Darnell,  20  Tex.  11 ;  McManus  v.  Camp- 
bell, 37  Tex.  267.  In  Trotter  v.  Dobbs  the  judgment  debtor  occupied  the 
premises  in  question  as  his  house  for  about  a  year  before  the  sheriff's  sale 
took  place ;  but,  being  a  single  man,  he  was  not  entitled  to  the  exemption, 
under  the  laws  of  Mississippi.  But  on  the  day  of  the  sale,  and  an  hour  or 
two  before  it  actually  took  place,  goaded,  no  doubt,  to  the  pitch  of  despera- 
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held  that  the  owner  of  land  cannot,  by  making  it  his  home- 
stead, defeat  the  lien  of  an  attachment  previously  levied. 
*'The  right  to  sell//  say  the  court,  "is  fixed  by  the  seizure. 
Such  right  is,  from  the  time  the  lien  attached  by  the  seizure, 
a  vested  right,  and  property.  In  this  respect  there  is  no 
difference  between  a  lien  secured  by  a  levy  of  an  attachment 
and  one  secured  by  the  docketing  of  a  judgment  or  the  levy 
of  an  execution,  except  that  it  may  be  defeated  by  the  dis- 
solution of  the  attachment  or  the  failure  to  obtain  judgment. 
There  is  no  reason  to  suppose,  from  the  language  either  of 
the  constitution  or  the  statute,  that  it  was  intended  to  give 
the  debtor  the  power,  by  his  own  acts,  to  deprive  others  of 
rights  previously  obtained  in  his  property."  3** 

There  is  a  single  case  holding  that,  where  a  planter  mort- 
gaged his  plantation  before  it  became  his  homestead,  he  at 
the  time  residing  in  another  parish,  he  might  afterwards 
occupy  it  as  his  homestead,  and  assert  a  right  of  homestead 
in  it  as  against  the  mortgagee.  The  inventive  genius  of  the 
court  discovered  the  following  reason  for  so  holding:  "The 
law  confers  the  right,  and  the  law  existed  at  the  time  the 
mortgage  was  granted.  The  defendants  accepted  the  mort- 
gage subject  to  the  contingency  that  might  arise  in  the  future, 
rendering  it  necessary  for  the  mortgagor  to  avail  himself  of 
the  benefit  of  the  homestead  law."  3' 

The  statute  of  Iowa  defining  the  homestead  provides  that 

tton  by  his  heartless  creditor,  he  got  married^  and  thus  became  suddenly 
transformed  into  the  *'head  of  a  family,"  and  entitled  to  the  benefit  of  the 
statute.  In  Irvin  v.  Lewis  the  debtor,  with  the  experience  of  Trotter  before 
him,  and  having  an  eye  to  business  or  pleasure,  or  both,  resorted  successfullr 
to  the  same  expedient,  after  the  levy  of  the  execution,  and  before  the  issuing 
of  the  writ  of  venditioni  exponas.  This  contagious  example  even  extended 
into  another  state:  North  v.  Shearn,  1$  Tex.  174..  In  Stone  v.  Darnell  it  is 
intimated  by  Hemphill,  Ch.  J.,  that  there  may  be  exceptions  to  this  rule— 
•*  as,  for  instance,  where  one  removes  from  his  former  homestead,  and  fixes 
his  residence  on  a  portion  of  his  land  upon  which  there  had  been  a  levy. 
Such  proceeding  would  be  regarded  as  fraudulent,  which  might  be  shown 
by  the  purchaser  at  the  sheriff's  sale,  and  would  protect  his  title  against  the 
claim  of  the  homestead  thus  fraudulently  acquired." 

3«*  Kelly  V.  Dill,  23  Minn.  435. 

3»  Fuqua  v.  Chaffe,  26  La.  An.  148,  opinion  by  Taliaferro,  J. 
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the  owner  may,  from  time  to  time,  change  the  limits  of  his 
homestead  by  changing  the  metes  and  bounds  as  well  as  the 
record  of  the  plat  or  description,  or  may  change  it  entirely ; 
but  such  change  shall  not  prejudice  conveyances  or  liens 
made  or  created  previously  thereto.33  It  is  held  in  that  state 
that,  if  the  lien  of  a  judgment  has  attached  to  land  before 
it  has  acquired  the  character  of  a  homestead,  the  judgment 
debtor  cannot,  in  consequence  of  this  statute,  by  changing 
his  homestead  from  another  tract  to  the  tract  thus  subject  to 
the  judgment  lien,  displace  the  same;  and,  hence,  a  sale 
under  the  judgment  will  pass  a  good  title.^*  And  it  is  imma- 
terial whether  the  debt  upon  which  the  judgment  was  ren- 
dered was  contracted  before  or  after  the  purchase  of  the 
tract  in  which  the  second  homestead  is  claimed.^s 

Upon  similar  grounds,  if  a  person  mortgages  land  to  secure 
a  present  loan  and  also  future  advances^  and  afterwards  de- 
clares a  homestead  upon  it  in  pursuance  of  a  statute,  and, 
without  disclosing  this  fact  to  the  mortgagee,  subsequently 
obtains  further  advances  upon  the  faith  of  the  security  of 
the  mortgage,  he  cannot  sustain  a  claim  of  homestead  in 
such  premises  as  to  advances  made  since  the  declaration  of 
the  homestead,  unless  the  mortgagee  had  actual  notice  of 
such  declaration.  The  rule  is  said  to  be  that  a  mortgagee 
in  a  mortgage  to  secure  future  advances  will  be  protected  in 
making  such  advances,  as  against  a  subsequent  encumbrancer, 
unless  he  has  had  actual  notice  of  the  subsequent  encum- 
brance; 3^  and  a  mortgagor  in  such  a  mortgage  who  has 
declared  a  homestead  upon  the  mortgaged  premises,  and 
then  fraudulently  obtained  further  advances,  cannot  stand  in 
a  better  position.37 


33  Iowa  Code  of  1873,   sec.  2000;  Revision  of  i860,  sec.   2288;  Code  of 
1851,  sec.   1255. 

34  Elston  V.  Robinson,  21  Iowa,  531. 

35  IHd,     Compare  Pearson  v.  Minturn,  18  Iowa,  36,  and  Sargent  v.  Chub- 
buck,  19  Iowa,  37. 

36  Thomas  v.  Craig,  7  Cranch,  34;  Stuyvesant  v.  Hall,  2  Barb.  Ch.  159; 
Truscott  V.  King,  6  Barb.  346;  Frye  v.  Bank  of  Illinois,  1 1  III.  381. 

37  Re  Haake,  7  N.  B.  R.  60,  70. 
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IV.  Debts  Contracted  in  Removing  Encumbrances. 

The  constitution  of  Georgia,  adopted  in  1868,3*  and  the 
homestead  law  of  that  state  founded  thereon,»  after  defining 
the  homestead  exemption,  provide  that  "  no  ministerial 
officer  within  this  state  shall  ever  have  jurisdiction  or  author- 
ity to  enforce  any  judgment,  decree,  or  execution  against 
said  property  so  set  apart,  including  such  improvements  as 
may  be  made  thereon  from  time  to  time,  except  for  taxes, 
money  borrowed  and  expended  in  the  improvement  of  the 
homestead,  or  for  purchase-money  of  the  same,  and  labor 
done  thereon,  or  material  furnished  therefor,  or  in  removal  of 
incumbrances  thereon''  Notwithstanding  this  plain  and  une- 
quivocal language,  the  supreme  court  of  that  state  started 
out  by  holding  that  this  ordinance  and  statute  cut  up  by  the 
roots  mortgages  placed  on  the  property  prior  to  its  passage, 
unless  such  mortgages  were  given  for  unpaid  purchase- 
money,  holding  that  ordinary  mortgages  were  not  within  any 
of  the  above  exceptions,  although  they  had  previously 
passed  to  judgment  of  foreclosure.^  This  extraordinary 
doctrine  was  overthrown,  as  we  have  already  seen,  by  the 
Supreme  Court  of  the  United  States,  in  Gunn  v.  Barry.** 
So  that  Chambliss  v.  Phelps  continues  to  have  importance 
only  as  determining  that  a  mortgage  not  given  for  purchase- 
money,  or  other  privileged  debt,  is  not  within  the  exception 
concerning  the  removal  of  encumbrances.  But,  while  thus 
holding  that  a  preexisting  mortgage  which  had  passed  into 
judgment  was  not  privileged  as  against  the  homestead,  the 
court  at  the  same  time  held  that  a  debt  contracted  in  paying 
off  such  a  mortgage  would  be,*'  which,  at  first  blush,  seems 
absurd ;  but,  of  course,  if  the  encumbrance  so  removed  had 
been  superior  to  the  right  of  homestead  at  the  time  when  it 

38  Art.  7,  sec.  I ;  Georgia  Code  of  1873,  sec.  5135. 

39  Georgia  Code  of  1873,  sec.  2002. 

40  Chambliss  v.  Phelps,  39  Ga.  386.  Warren,  J.,  dissented,  holding  that  a 
mortgage  other  than  for  purchase-money  was  an  "  encumbrance  *'  under  the 
statute,  which  the  debtor  was  bound  to  discharge  before  he  would  be  entitled 
to  his  homestead. 

4«  15  Wall.  610. 

4a  Kelly  V.  Stephens,  39  Ga.  466. 
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ufas  removed^  a  debt  incurred  in  its  removal  would  necessa- 
rily be  privileged;  and  in  a  subsequent  case  the  court  so 
ruled.*3  Upon  this  ground  the  judgment  in  the  former  case 
seems  reasonable;  for  the  debt  was  contracted  in  1859,  in 
discharging  an  encumbrance  which  bound  the  homestead  by 
the  law  as  it  then  stood,  and  under  which  the  homestead  was 
about  to  be  sold.  So,  in  the  second  case,  the  mortgage  was 
given  to  discharge  a  prior  mortgage  which  bound  the  home- 
stead, namely,  a  mortgage  for  purchase-money. 

At  length  the  court,  in  another  case,  succeeded  in  reaching 
the  manifest  meaning  of  the  constitutional  provision  by 
declaring  that  "it  means  an  encumbrance,  not  in  name,  but 
fact ;  an  encumbrance  which,  unless  removed,  would  sell  the 
homestead."  ^4 

V.   Unpaid  Purchase-money —  Vendor* s  Lien. 

Most  of  the  statutes  of  the  different  states  which  exempt 
homesteads  and  personal  property  from  forced  sale  pro- 
vide that  the  exemption  shall  not  operate  against  process 
issuing  upon  a  judgment  obtained  for  money  due  for  the 
purchase  of  the  particular  property  claimed  as  exempt.^5     \^ 

43  Hawks  V.  Hawks,  46  Ga.  204. 

^Griffin  V.  Treutlen,  48  Ga.  148.  **  The  stream,"  said  the  court  in  this 
case,  "cannot  rise  higher  than  the  fountain.  It  would  seem  to  be  absurd  to 
say  that,  if  a  debt  exist  which  is  not  a  good  encumbrance  on  the  homestead, 
a  debt  contracted  to  pay  that  shall  be  a  good  encumbrance." 

♦5  Arkansas — As  to  homestead,  Stat.  1874,  ch.  56,  sec.  2625.  Arizona — 
As  to  homestead  where  mortgage  is  given  for  purchase-money,  even  without 
consent  of  wife,  see  Compiled  Laws  187 1,  ch.  37,  sec.  2.  California — As  to 
homestead,  Civil  Code,  p.  339,  sec.  1 241.  Colorado — As  to  personal  prop- 
erty exemption,  Rev.  Stat.  1868,  ch.  48,  sec.  33.  Dacota — As  to  homestead, 
Rev.  Code  1877,  p.  183,  sec.  5.  Georgia — Ibid.,  Code  1873,  sec.  2CX)2. 
Illinois — As  to  homestead  and  personal  property  exemption,  Rev.  Stat.  1877, 
ch.  52,  sec.  3.  Indiana — As  to  homestead,  Stat.  1876,  vol.  2,  ch.  11,  sec. 
4.  Iowa — As  to  personal  property  exemption.  Code  1873,  ^ec.  3077. 
Kansas — As  to  homestead.  Gen.  Stat.  1868,  ch.  38,  sec.  i ;  Const.,  Art.  15,. 
sec.  9.  Kentucky— /*iV.,  Gen.  Stat.  1873,  ch.  38,  Art.  13,  sec.  9. 
Louisiana — As  to  homestead  and  personal  property  exemption,  Stat.  1870, 
vol.  1,  p.  701,  sec.  2.  Massachusetts — As  to  homestead.  Gen.  Stat,  i860, 
ch.  104,  sec.  5.  Michigan — As  to  homestead  where  mortgage  is  made  for 
purchase-money,  even  without  assent  of  wife  ;  as  to  personal  property  exemp- 
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some  of  the  states,  where  the  statutes  governing  the  particu- 
lar case  make  no  such  exception,  the  courts  have  made  it/* 
The  reason  of  the  rule  has  been  said  to  be  that  a  home- 
stead is  not  acquired,  within  the  meaning  of  the  law,  until 
title  to  the  land  on  which  it  is  sought  to  be  established  has 
been  acquired,  or,  at  any  rate,  until  the  party  setting  up  the 
claim  of  homestead  is  in  a  condition  to  demand  title ;  that 
all  liens  acquired  before  the  homestead  has  been  established 
must  be  raised  by  the  claimant  of  the  right  of  homestead,  or 
it  will  be  sold  to  satisfy  such  liens ;  and  that  a  person  hold- 
ing land  under  a  bond  for  title  has  no  title,  and  cannot 
demand  title  until  his  vendor  has  been  paid/'  "  We  have 
held  in  repeated  cases  in  favor  of  the  vendor,"  said  a  Texas 
judge,  "that  his  vendee,  as  against  him,  could  not  claim  the 

tion,  excepting  mechanical  tools  and  implements  of  husbandry,  Compiled 
Laws  1871,  vol.  2,  sec.  6138.  Minnesota — Ibid,  as  to  homestead;  personal 
property  not  exempt  where  debt  contracted  in  purchase  thereof,  Bisscll  Stat, 
at  Large,  ch.  32,  title  5,  sec.  166 ;  and,  also,  ch.  116,  title  n,  sec.  223.  Mis- 
sissippi— As  to  homestead  and  personal  property  exemptions.  Rev.  Code 
1871,  sec.  2142.  Nevada — As  to  homestead  and  personal  property  exemp- 
tions, also  where  mortgage  is  made  for  purchase-money  of  homestead,  the 
wife  assenting.  Compiled  Laws  1873,  vol.  i,  p.  61,  sec.  187.  New  Jersey— 
As  to  personal  property  exemption,  Rev.  Stat.  1874,  p.  286,  sec.  10.  New 
York — As  to  homestead  and  personal  property  exemption,  Edmonds'  Stat  at 
Large,  vol.  4,  p.  633,  sec.  2.  New  Hampshire — As  to  homestead  where 
mortgage  is  given  for  the  purchase-money,  even  without  assent  of  wife,  Gen. 
Stat.  1867,  ch.  124,  sec.  2.  Vermont— /^*V.,  Gen.  Stat.  1862  (App.  1870),  ch. 
68,  sec.  10.  North  Carolina — As  to  homestead  and  personal  property  exemp- 
tions. Battle's  Revision  1873,  ch.  55,  sec.  I.  Oregon — Ibid,,  Gen.  Stat.  1872, 
ch.  3,  sec.  279.  South  Carolina — Ibid,,  Const.,  Art.  2,  sec.  32.  Tennessee— 
As  to  homestead,  Stat.  1871,  vol.  i,  sec.  2114  a.  Pennsylvania — «*  Bonds, 
mortgages,  or  other  contracts  for  the  purchase-money,"  Bright.  Purd. 
Dig.,  vol.  I,  p.  638,  sec.  22.  Texas — As  to  homestead,  Const.,  Art.  12,  sec. 
15.  Virginia — As  to  homestead  and  personal  property  exemptions,  and  where 
mortgage  is  given  on  former  for  purchase-money,  even  without  consent  of  wife. 
Code  1873,  ch.  183,  sec.  I.  West  Virginia — As  to  personal  property  exemp- 
tion, Code  1868,  ch.  41,  sec.  28.  Wisconsin— /^iV/.,  Rev.  Stat.  1871,  vol.  *» 
p.  1551,  sec.  II. 

4^  Farmer  v.  Simpson,  6  Tex.  303;  Stone  v.  Darnell,  20  Tex.  14;  Shep- 
herd V.  White,  II  Tex.  354;  Barnes  v.  Gay,  7  Iowa,  26;  Christy  v.  Dyer,  14 
Iowa,  438;  Burnap  v.  Cook,  16  Iowa,  149;  Cole  v.  Gill,  14  Iowa,  527;  Skin- 
ner V.  Beatty,  16  Cal.  156;  Re  Whitehead,  2  N.  B.  R.  599. 

47  Farmer  v.  Simpson,  6  Tex.  310. 
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-exemption,  or  be  shielded  under  it,  from  the  payment  of  the 
purchase-money ;  but  this  was  on  the  ground  that,  until  such 
payment,  the  superior  right  or  title  in  the  land  remained  in 
the  vendor ;  that  the  title  in  fact  had  not  fully  vested  in  the 
vendee  until  the  discharge  of  the  purchase-money ;  that  the 
<:laim  of  the  homestead  is  based  on  the  fact  that  the  land, 
as  against  the  vendor,  is  held  by  an  indefeasible  title."  *^ 

Upon  the  same  principle  the  same  court  has  held  that  a 
resulting  trustee  cannot  assert  a  homestead  right  in  lands 
purchased  with  the  money  of  another,  as  against  the  person 
by  whom  such  money  was  furnished.  "  If  it  was  a  resulting 
trust,"  said  the  court,  "  and  the  nominal  grantee  held  the 
land  for  the  use  of  the  real  purchaser,  the  trustee  could  not 
acquire  upon  the  land  a  homestead  free  from,  and  unen- 
cumbered by,  the  trust.  He  could  not  claim  the  protection 
of  the  homestead  law,  any  more  than  he  could  if  he  had  been 
a  real  purchaser  and  taken  the  deed  absolute,  but  given  a 
mortgage  of  the  land  so  purchased,  to  his  vendor,  to  secure 
the  purchase-money."  ^^ 

In  Iowa  a  different  reason  has  been  given  for  the  rule. 
The  statute  of  that  state  provided  that  the  homestead  might 
be  sold  for  debts  contracted  prior  to  its  purchase, ^"^  and  debts 
contracted  for  the  purchase  of  a  homestead  are  held  to  be 
embraced  in  this  language,  since  the  agreement  to  buy,  and 
the  corresponding  promise  to  sell,  are  made  before  the  title- 
papers  pass,  and  the  final  obligation  to  pay  arises  at  the  time 
of  finally  consummating  the  contract,  when  the  notes  have 
been  passed  and  the  deed  made.5*  But  in  a  case  in  Massa- 
chusetts it  was  said  that  a  note  given  for  the  purchase  of 
land  could  not  be  regarded  as  "a  debt  contracted  previous 
to  the  purchase  thereof,"  and  was  not,  therefore,  within  the 
statute  of  that  state.s'     In  a  later  case,  however,  the  same 

48  Hemphill,  Ch.  J.,  in  Stone  v.  Darnell,  20  Tex.  14. 

-♦9  Shepherd  v.  White,  1 1  Tex.  354,  opinion  by  Lipscomb,  J.  See,  also, 
the  reasons  given  in  Re  Whitehead,  2  N.  B.  R.  594,  as  applicable  to  a  case 
where  a  mortgage  had  been  given  to  secure  unpaid  purchase-money. 

50  Revision  of  i860,  sec.  2281. 

5«  Christy  v.  Dyer,  14  Iowa,  441. 

52  Thurston  v.  Maddocks,  6  Allen,  429;  Mass.  Stat,  of  1855,  ch.  238,  sec.  3. 
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court  correct  this  manifest  error  (but  without  adverting  to 
the  former  case)  by  holding  that,  if  the  purchaser  of  a  home- 
stead, on  the  day  of  receiving  his  deed,  borrows  money 
which  he  applies  in  part  payment  thereof,  and  shortly  after- 
wards, on  the  same  day,  executes  a  note  for  the  money  so 
borrowed,  the  note  is  to  be  regarded  as  relating  back  to 
the  time  of  the  actual  loan,  and  as  an  existing  debt  at  the 
time  of  the  purchase  of  the  homestead.53 

Upon  a  like  principle,  a  mortgage  given  for  the  purchase- 
money  of  land,  executed  simultaneously  with  the  deed,  takes 
precedence  of  a   judgment  against  the   mortgagor.      The 
execution  of  the  deed  and  of   the  mortgage  being  simul- 
taneous acts,  the  title  to  the  land  does  not   for  a  single 
moment  vest  in  the  purchaser,  but  merely  passes  through 
his  hands  and  vests  in  the  mortgagee,  without  stopping  at 
all  in  the  purchaser,  and  during  such  instantaneous  passage 
the  judgment  lien  cannot  attach  to  the  title.*^     And  the 
principle  is  the  same  where  the  mortgage  is  made  to  another 
person  than  the  vendor,  who  has  advanced,  either  in  money 
or  in  goods,55  the  means  to  purchase  the  property.     Similar 
views   were   held   by  the   supreme   court  of    California  as 
applicable  to  a  case  where  land  was  purchased  entirely  on 
credit,  and  a  mortgage  given  for  the  purchasie-money.    In 
such  a  case  the  court  hold  that  no  homestead  right  attaches 
at  all ;  that  the  wife  of  the  purchaser  acquires  neither  an 
equitable  nor  a  legal  right  of  homestead  in  the  premises. 
And,  in  support  of  this  conclusion,  the  court  appeal  to  the 
familiar  doctrine  that  a  statutory  seisin  for  an  instant,  when 
the  same  act  that  gives  the  estate  to  the  husband  conveys  it 
out  of  him,  as  in  the  case  of  a  conusee  of  a  fine,  is  not 
sufficient  to  give  the  wife  dower,  nor  is  the  seisin  sufficient 
for  this  purpose  where  the  husband  takes  a  conveyance  in 

53  Stevens  v.  Stevens,  lo  Allen,  146. 

54  Curtis  V.  Root,  20  111.  57.  "This,"  said  Caton,  J.,  «*is  the  reason 
assigned  by  the  books  why  the  mortgage  takes  precedence  of  the  judgment, 
rather  than  any  supposed  equity  which  the  vendor  might  be  supposed  to  have 
for  the  purchase-money  ;  though  that  consideration  might  have  originated  the 
rule  at  first." 

55  Ibid, ;  Austin  v.  Underwood,  37  III.  438. 
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fee  and  at  the  same  time  mortgages  the  land  back  to  the 
grantor  to  secure  the  purchase- money,  in  whole  or  in  part.*^ 

This  view  is  in  substantial  accord  with  that  of  the  Texas 
court  above  quoted ;  and  the  resulting  principle  may  be  for- 
mulated thus :  Until  the  purchase-money  is  paid,  the  purchaser 
has  not  such  an  estate  in  land  as  tvill  support  the  homestead 
right  against  the  person  to  whom  the  purchase-money  is  due. 

It  need  hardly  be  suggested  that  the  lien  of  a  vendor  for 
unpaid  purchase-money,  whether  arising  by  contract  of  the 
parties  or  by  operation  of  law,  does  not  wholly  displace  the 
right  of  homestead,  but  exists  as  an  encumbrance  upon  it. 
As  against  all  oth^r  persons  save  the  vendor,  the  right  is 
perfect ;  and  it  does  not  lie  in  the  mouths  of  such  persons  to 
appeal  to  the  superior  right  of  a  vendor  in  order  to  support 
some  supposed  right  of  their  own.  As  long  as  he  is  content 
to  waive  his  rights,  they  cannot  complain.^' 

But  what  is  purchase-money  ?  This  question  would  seem 
to  be  a  very  simple  one,  but  it  is  one  about  which  there  is 
much  confusion  and  conflict.  I  shall  consider  in  succession 
several  questions  which  have  arisen. 

I.  Suppose  a  vendor  has  sold  land  upon  a  credit,  and 
there  have  been  several  subsequent  conveyances,  is  his  lien 
for  his  unpaid  purchase-money  still  paramount  to  the  right  of 
homestead  existing  in  the  last  vendee?  In  Georgia  this 
question  has  been  answered  in  the  affirmative,  under  a  stat- 
ute 5^  providing  that  an  exemption  taken  under  a  previously- 
existing  statute  59  should  be  subject  to  demands  for  unpaid 
purchase-money.  And  it  was  so  held,  although  the  last 
vendee  had  paid  his  immediate  vendor  in  full,  and  taken  a 
deed  for  the  premises.^    And  where,  in  such  a 'case,  the  last 

56  Lassen  v.  Vance,  8  Cal.  271.  See  4  Kent's  Com.  39;  Clark  v.  Munroc, 
14  Mass.  351 ;  Holbrook  v.  Finney,  4  Mass.  566. 

57  Clark  V.  Trawick,  56  Ga.  359;  Smith  v.  Whittle,  50  Ga.  626 ;  McHendry 
V.  Reilly,  13  Cal.  75 ;  Hopper  v.  Parkinson,  5  Nev.  233. 

58  Act  of  February  27,  1874. 

59  Georgia  Code  of  1873,  sec.  2040. 
^  Sparger  v.  Cumpton,  54  Ga.  355. 
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vendee,  after  judgment,  execution,  and  levy,  by  the  firsl 
vendor,  settled  with  him  by  a  certain  agreement  which  u-aj 
made  the  decree  of  the  court,  under  which  settlement  he 
delivered  to  him  two  negotiable  notes,  and  received  a  releasi 
from  him  of  all  his  right,  title,  and  interest  in  and  to  the 
premises,  and  these  notes  passed  into  the  hands  of  a  thira 
person,  who  prosecuted  a  suit  thereon  to  judgment,  it  wai 
held  that  this  judgment  was  for  purchase-money  within  the 
meaning  of  the  statute,  and  that  the  defence  of  homestead 
was  not  available  against  an  execution  founded  thereon/'  It 
is  to  be  inferred  from  the  facts  of  this  case  that  the  last 
vendee  did  not  occupy  the  position  of  a  bcrna  fide  purchasei^ 
without  notice,  since  the  first  vendor  executed  only  a  title 
bond  for  the  property.  The  court,  however,  makes  no  men- 
tion of  this  point  in  its  opinion.  But  in  a  subsequent  case 
in  the  same  state,  where  A  conveyed  land  to  B  by  a  warrant)' 
deed,  taking  a  note  for  the  purchase-money,  and  B,  for  the 
purpose  of  defeating  the  collection  of  the  note,  conveyed 
the  land  to  a  bona  fide  purchaser  without  notice,  in  exchange 
for  other  land,  and  induced  his  wife  to  have  this  land  set 
apart  as  a  homestead,  and  the  vendor,  having  obtained  judg- 
ment, filed  a  bill  in  equity  to  subject  this  homestead  propert)-. 
the  court  said  that,  if  the  debt  had  been  contracted  after  the 
adoption  of  the  constitution  of  1868,  creating  the  existing 
homestead  exemption,  it  would  have  sustained  the  com- 
plainant's bill ;  but,  inasmuch  as  the  indebtedness  was  con- 
tracted prior  to  that  constitution,  so  that  it  was  privileged 
against  the  homestead  under  the  rule  in  Gunn  v.  Barry,*'  the 
complainant's  remedy  was  to  levy  his  execution  upon  the 
land  so  claimed  as  a  homestead,  or  to  proceed  against  the 
sheriff  in  the  event  of  his  refusal  to  levy.*3 

2.  Does  the  assignee  of  a  note  given  for  purchase-money 

^'  Ibid.  Another  element  entering  into  this  result  was  that  the  original 
indebtedness  was  contracted  prior  to  the  Georgia  constitution  of  1868*  ind 
was,  hence,  protected  froni  the  homestead  exemption  created  by  that  iastro- 
ment,  by  the  rule  in  Gunn  v.  Barry,  15  Wall.  610. 

6*  15  Wall.  610. 

^3  Greenway  v.  Goss,  55  Ga.  588. 
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succeed  to  the  privilege  of  the  vendor  as  against  the  right 
of  homestead  of  the  vendee  ?  It  is  apparent  that  this  ques- 
tion is  in  substance  the  same  as  the  question,  Is  the  lien  of 
a  vendor  assignable  ?  and  an  answer  to  the  latter  question 
ought  to  be  an  answer  to  the  former.  But  the  courts  are 
divided  upon  the  question  whether  the  assignment  of  a  note 
given  for  the  purchase-money  of  land,  or  other  evidence  of 
such  an  indebtedness,  is  an  assignment  of  the  equitable  lien 
of  the  vendor.^^ 

It  has  been  held  in  California ^5  and  in  Georgia^  that 
the  assignment  of  notes  given  for  the  purchase-money  of 
land  carries  with  it  the  preference  of  the  vendor  over  the 
right  of  homestead  of  the  vendee.  But  the  contrary  has 
been  held  in  Texas,  even  in  a  case  where  it  was  the  intention 
both  of  the  vendee  of  the  land  and  of  the  purchaser  of  the 
notes  that  the  assignment  of  the  notes  should  have  this 
effect.^^      In   California    the   assignee   of   the   note   seems 

^  The  following  cases  held  that  it  is :  Hadlcy  v.  Nash,  69  N.  C.  162 ;  Blair 
V.  Marsh,  8  Iowa,  144;  Wells  v.  Morrow,  3I&  Ala.  125;  Miffin  v.  Camock,  36 
Ala.  695  ;  Kelly  v.  Payne,  18  Ala.  371 ;  Roper  v,  McCook,  7  Ala.  318;  Plow- 
man V.  Riddle,  14  Ala.  169 ;  White  v.  Stover,  10  Ala.  441  ;  Norvell  v.  John- 
son, 5  Humph.  489;  Parker  v.  Kelly,  10  S.  &  M.  184;  Tanner  v.  Hicks,  4 
S.  &  M.  294;  Rakestraw  v.  Hamilton,  14  Iowa,  147;  Kern  v.  Hazlerigg, 
II  Ind.  443;  Brumfield  v.  Palmer,  7  Blackf.  227;  Taylor  v.  McKenney,  20 
Cal.6i8;  Eskridge  v.  McClure,  2  Yerg.  84;  Adams  v.  Cowherd,  30  Mo. 
458;  Davidson  v.  Allen,  36  Miss.  419;  Edwards  v.  Bohannon,  2  Dana,  98; 
Eubank  v.  Poston,  5  T.  B.  Mon.  (Ky.)  287;  Kenny  v.  Collins,  4  Litt. 
290;  Johnson  v.  Gwathmey,  4  Litt.  290;  Lagow  v.  Badollet,  I  Blackf.  416. 
Contra :  Simpson  v.  Montgomery,  25  Ark.  372 ;  Crawley  v.  Beggs,  23  Ark, 
563 ;  Horton  v.  Homer,  14  Ohio,  437  ;  Taylor  v.  Foote,  Wright,  356;  Brush 
r.  Kinsley,  14  Ohio,  20 ;  Jackman  v.  Hallock,  I  Ohio,  147 ;  Claiborne  v. 
.'rockett,  3  Yerg.  27 ;  Walker  v.  W^illiams,  30  Miss.  165 ;  Keith  v.  Horner, 
(2  III.  524;  Wellborn  v.  Williams,  9  Ga.  86  ;  Lewis  v.  Corillard,  21  Cal.  178 ; 
iaum  V.  Grigsby,  21  Cal.  172;  Ross  v.  HeinUen,  36  Cal.  313;  Iglehart  v. 
Irmigcr,  I  Bland  Ch.  519;  Skaggs  v.  Nelson,  25  Miss.  %%',  Shall  v.  Briscoe, 
8  Ark.  142 ;  Williams  v.  Christian,  18  Ark.  255  ;  Briggs  v.  Hill,  6  How. 
Miss.)  362. 

'^s  Dillon  V.  Byrne,  5  Cal.  455  ;  Birrell  v.  Schie,  9  Cal.  104. 

*  Sparger  v.  Cumpton,  54  Ga.  355 ;  Wofford  v.  Gaines,  53  Ga.  485.  So 
le  assignee  oi  2i  judgment  founded  on  a  note  for  purchase-money  can  enforce 

against  the  homestead  of  the  judgment  debtor.  Chambliss  v.  Phelps,  39 
a.  386. 

^7  Malone  v.  Kaufman,  38  Tex.  454.     The  transferee  of  a  note  given  in 
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to  be  regarded  as  occupying  precisely  the  position  of  the 
assignor ;  for  it  is  held  that  he  does  not  waive  this  preference 
by  making  an  additional  loan  to  the  purchaser  of  the  prop- 
erty, and  cancelling  and  satisfying  of  record  the  old  mort- 
gage, and  taking  a  new  one,  in  which  the  wife  of  the  pur- 
chaser did  not  join,  as  security  for  the  whole.  But,  in  enforc- 
ing such  a  mortgage,  the  homestead  would  be  subject  only 
to  the  extent  of  the  unpaid  purchase-money ;  as  to  the  rest, 
the  mortgagee  must  look  to  the  other  property  of  the  mort- 
gagor ;  ^  and  a  very  similar  conclusion  was  reached  in  Geor- 
gia where  the  assignee  of  the  vendor's  privilege  was  holder 
of  a  note  payable  to  the  vendor  or  bearer.^ 

3.  Where  the  vendor  took,  in  payment  of  the  purchase- 
money,  certain  notes  of  a  third  person,  made  payable  to  the 
vendee,  and  by  the  vendee  endorsed  to  the  vendor,  this 
endorsement  was  held  to  be  "  an  obligation  contracted  for  the 
purchase  of  said  premises,"  within  the  meaning  of  the 
exception  contained  in  the  homestead  provisions  of  the  con- 
stitution of  North  Carolina ;  7°  but  the  rule  would  have  been 
otherwise  if  the  notes  had  been  accepted  by  the  vendor  with- 
out the  vendee's  endorsement,  in  which  case  the  passing  of 
them  would  have  been  an  absolute  payment.^'  And  the  same 
rule  obtains  where  a  note  of  a  third  person  secured  by  a 
mortgage  upon  other  property,  made  by  such  third  person^ 
has  been  endorsed  by  the  vendee  to  his  vendor  in  payment 
of  the  land  purchased. '" 

4.  If  A  lends  money  to  B  to  enable  B  to  purchase  a  home- 
stead, or  to  pay  for,  or  discharge  an  encumbrance  upon,  a 
homestead   already  purchased,  will  the  right  of  A   to  be 

purchase  of  a  chattel  does  not  occupy  the  position  of  a  privileged  creditor, 
as  against  the  owner's  right  of  exemption,  although  the  original  holder  could 
have  been  such.  Shepard  v.  Cross,  33  Mich.  96;  Harlev  v.  Davis,  16  Minn. 
487. 

^  Dillon  V.  Bryne,  supra.  To  a  similar  effect,  sec  Austin  v.  Underwood. 
37  III.  441.  Contra :  Phelps  v.  Conover,  25  111.  314.  Compare  Silsbev.  Lucas^ 
36  111.  462. 

^  Wofford  v.  Gaines,  53  Ga.  485. 

T^  Const,  of  North  Carolina,  1868,  Art.  10,  sec.  2. 

7«  Whitaker  v.  Elliott,  73  N.  C.  186. 

7«  Lane  v.  Collier,  46  Ga.  580. 
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repaid  be  superior  to  the  homestead  right  of  B?  If  B  has 
purchased  a  homestead  with  the  money  of  A,  under  such 
<ircurastances  as  would  make  him  a  resulting  trustee  for  A, 
of  course  he  can  assert  no  right  of  homestead  as  against 
A ;  since,  in  the  eye  pf  a  court  of  equity,  A  is  the  owner  of 
the  property,  and  not  B.  ^3  But  the  question  as  first  put  does 
not  suppose  such  a  state  of  facts  as  would  make  B  a  result- 
ing trustee.  The  courts  have  been  unable  to  answer  it 
with  any  degree  of  uniformity,  and  I  have  been  unable,  after 
an  attentive  examination  of  the  cases,  to  extract  any  con- 
sistent rule  from  them.^* 

The  reasons  given  for  these  opposing  conclusions  may, 
perhaps,  be  best  exhibited  by  quoting  from  a  case  in  Kansas, 
and  also  from  one  in  Pennsylvania.  In  the  former  case  the 
court  says,  referring  to  the  Kansas  statute:  "The  spirit  of 
that  provision  is  that  no  man  shall  enjoy  property  as  a  home- 
stead, or  an  improvement  thereon,  as  against  the  just  claim 
of  the  person  who  procured  it  for  him.  This  is  highly  equi- 
table and  just."  75  it  may  be  doubted  whether  this  view  is 
not  founded  in  radical  error.  If  courts  attempt  to  extend 
homestead  and  exemption  laws  to  cases  not  necessarily 
embraced  within  their  terms,  in  order  to  do  equity  and 
justice,  their  decisions  will,  in  so  far  as  they  proceed  in  this 
direction,  operate  to  repeal  those  laws ;  for  it  is  in  the  high- 
est degree  equitable  and  just  that  a  debtor  should  pay  all 
his  debts,  and  there  is  neither  equity  nor  justice  in  allowing 
him  to  possess  and  enjoy  property  while  his  debts  are 
unpaid.     Homestead  and  exemption  laws  have  never  been 

73  Shepherd  v.  White,  il  Tex.  354. 

74  Under  various  states  of  fact  the  following  cases  hold  that  a  privilege 
similar  to  that  of  a  vendor  passes  to  the  person  who  advances  the  purchase- 
money,  or  the  money  to  complete  the  payment  or  discharge  the  encum- 
brance— in  other  words,  they  call  the  money  so  advanced  purchase-money : 
Silsbe  v.  Lucas,  36  111.  462;  Austin  v.  Underwood,  37  111.  438;  Allen  v. 
Hawley,  66  111.  164;  Lassen  v.  Vance,  8  Cal.  271 ;  Carr  v.  Caldwell,  10  Cal. 
385;  Nichols  v.  Overacker,  16  Kan.  54;  Pinchain  v.  CoUard,  13  Tex.  333; 
Hamrick  v.  People's  Bank,  54  Ga.  502.  And  the  following  cases  hold  the 
contrary:  Notte's  Appeal,  45  Pa.  St.  361;  Malone  v.  Kaufman,  38  Tex. 
454;  Eyster  v.  Hatheway,  50  111.  521 ;  Burnap  v.  Cook,  16  Iowa,  149. 

'5  Nichols  v.  Overacker,  16  Kan.  59. 
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supposed  to  be  founded  in  principles  of  equity  and  justice, 
but  are  supported  by  reasons  of  humanity,  expediency,  and 
sound  policy,  and  these  reasons  have  secured  for  them,  on 
the  part  of  the  courts,  a  liberal  interpretation. 

The  Pennsylvania  court,  speaking  of  a^similar  statute  in  that 
state,  says :  "  Whatever  the  form  of  the  lien,  whether  legal  or 
equitable,  the  policy  of  these  statutes  is  to  save  it  to  the 
owners  unimpaired  by  the  legislative  benevolence  extended 
to  widows  and  insolvent  debtors.  But  the  possessors  of  such 
liens  are  a  well-defined  class  of  creditors;  they  are  tho>e 
who  have  parted  with  their  lands  in  consideration  of  the 
price  agreed  to  be  paid ;  and  to  g^ve  any  part  of  that  price  t*.* 
the  widow  of  the  purchaser  would  be  to  endow  her  out  ^f 
the  vendor's  property,  instead  of  her  husband's.  The  same 
thing  is  done,  in  effect,  it  is  true,  when  any  property  of  an 
insolvent  decedent  or  living  debtor  is  withheld  from  his 
creditors ;  because  the  property  came  from,  and  represents^ 
the  credit  which  has  been  given  him,  and,  in  natural  equity. 
belongs  rather  to  his  creditors  than  to  himself.  But,  whiU: 
the  legislature  have  protected  the  special  class  of  vender^ 
from  the  operation  of  these  statutes,  they  have  protected 
no  other  class  of  creditors,  but  have  disregarded  ail  thtir 
equities,  natural  and  legal.  The  distinction  rests  in  nothing; 
but  the  discretion  of  the  legislature.  Regarded  as  a  restric- 
tion upon  the  ordinary  remedies  for  debt,  such  statute> 
are  constitutional ;  and,  whether  the  distinction  they  creatr 
betwcen  creditors  be  or  be  not  reasonable  and  just,  it  is 
not  to  be  disregarded  in  the  judicial  administration  of  the 
statutes."  76 

The  cases  which  take  this  view  of  the  question  ^Iso  re>: 
upon  a  principle  frequently  ruled — that  a  third  person, 
advancing  money  to  enable  a  vendee  to  buy  land,  cann  -t 
claim  a  vendor's  Hen  in  the  land  so  purchased.^^ 

Out  of  these  conflicting  decisions  the  following  proposi- 
tions may,  perhaps,  be  evolved : 

(i.)  If  A  advances  money  to  B  upon  the  personal  security 

7^  Notte's  Appeal,  45  Pa.  St.  361.     Opinion  by  Woodward,  J. 
77  Stansell  v.   Roberts,    13  Ohio,   148;  Crane  v.    Caldwell,    14  III.  4^^^: 
Skaggs  V.  Nelson,  25  Miss.  88.     Compare  Jackson  v.  Austin,  15  Johns.  4:;. 
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of  B,  and  without  reference  to  what  B  intends  to  do  with  it, 
and  B  uses  it  in  the  purchase  of  a  homestead,  or  in  paying 
for  one  previously  purchased,  the  money  so  advanced  will 
not  be  regarded  as  purchase-money,  and  will  not  be  a  privi- 
leged debt  as  against  the  homestead.'*  Such  a  transaction 
amounts  to  a  mere  loan  upon  the  personal  security  of  the 
borrower,  and  there  is  nothing  in  it  which  subrogates  the 
lender  to  the  rights  of  the  borrower's  vendor.  Accordingly, 
the  Pennsylvania  case  held  that  a  widow  was  entitled  to  her 
exemption,  out  of  the  estate  of  her  deceased  husband,  in  pref- 
erence to  a  judgment  creditor  who  had  loaned  money  to  him 
to  pay  for  the  house  and  lot  of  which  he  died  seized.  And 
it  was  immaterial  that  the  deceased  had  executed  to  the  per- 
son so  advancing  the  money  a  judgment  bond  which  became 
a  lien  upon  such  real  estate,  in  which  bond  the  money  so 
advanced  was  denominated  purchase-money.'^  It  is  obvious 
that  this  is  an  extreme  case  ;  and,  to  give  it  any  consistency 
at  all  with  the  current  of  decisions  in  other  states  upon  the 
same  question,  it  must  be  assumed  that,  under  the  Pennsyl- 
vania statute,  leaving  out  of  view  the  question  whether  the 
money  advanced  was,  in  substance,  purchase-money,  the 
homestead  right  of  the  widow  was  paramount  to  the  lien 
created  by  the  execution  of  the  judgment  bond.  As  we 
understand  it,  the  case  strictly  resembles  several  already 
quoted,  where  £he  husband  made  a  mortgage  upon  premises 
purchased  v/ith  borrowed  money,  to  secure  the  advance,  his 
wife  not  joining  in  the  mortgage  so  as  to  release  the  home- 
stead— in  all  of  which  cases  the  mortgage  has  been  held 
good.^  As  already  seen,  the  force  of  the  reasoning  of 
the  Pennyslvania  court  is  that  the  courts  will  not  enlarge  by 
implication  the  definite  class  of  creditors  which  the  legisla- 
ture has  seen  fit  to  save  from  the  operation  of  the  exemp- 
tion laws.  But  the  turning-point  of  the  case  seems  to  be 
the  fact  that  there  was  no  privity  between  the  vendor  and 

78  Eyster  v.  Hatheway,  50  111.  521 ;  Notte's  Appeal,  45  Pa.  St.  361. 
7»Notte's  Appeal,  supra, 

80  Lassen  v.  Vance,  8  Cal.  271 ;  Carr  v.  Caldwell,  10  Cal.  385 ;  Nichols  v. 
Overacker,  16  Kan.  59. 
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the  person  advancing  the  money  to  the  purchaser.  In  this 
respect  it  differs  from  the  Texas  case,  which  takes  the  same 
view  of  the  question ;  ^'  for  there  the  notes  given  to  the 
original  vendor  were  actually  bought  by  the  plaintiff. 

(2.)  But,  if  A  advances  money  to  B  for  the  purpose,  and 
with  the  intention,  of  enabling  B  to  purchase  a  homestead, 
and  the  money  is  not  paid  directly  by  A  to  B,  but  is  paid 
directly  by  A  to  the  vendor  of  B,  the  money  so  advanced  will 
be  regarded  as  purchase-money,  and  the  homestead  right  of 
B,  thus  purchased  for  him  by  A,  will  not  subsist  as  against 
the  debt  thus  created.^'  Still  clearer  grounds  are  afforded 
for  this  conclusion  if  B,  at  the  time  the  money  is  so  advanced, 
promises  to  execute  a  mortgage  to  A  upon  the  premises  so 
purchased,  to  secure  the  advance,  and  afterwards  refuses  to 
do  so.®3  In  these  cases  a  distinction  is  taken  between  a  case 
where  money  is  loaned  to  pay  a  preexisting  debt,  created  for 
the  purchase  of  a  homestead,  and  where  money  is  advanced 
originally  for  the  purchase.  But  it  is  obvious  that  between 
these  two  transactions  there  is  no  distinction  in  substance, 
and  there  ought  to  be  none  in  equity.  The  following  case 
affords  a  good  illustration  of  the  principle  just  declared :  A 
husband  and  wife  execute<i  a  deed  of  trust  upon  a  quarter- 
section  of  land,  to  secure  a  note  given  for  borrowed  money. 
The  husband  held  a  legal  title  to  one-half  of  it,  and  held  the 
other  one-half  by  title-bond,  under  a  contract  to  purchase, 
upon  which  he  owed  $400.  Being  pressed  for  the  payment 
of  this  purchase-money,  he  procured  the  person  from  whom 
he  had  borrowed  the  money  first  stated,  and  who  held  the 
deed  of  trust  covering  the  whole  property,  to  advance  the 
$400  to  his  vendor,  and  to  take  a  deed  from  such  vendor  to 
secure  such  advance,  giving  to  him  —  the  first  purchaser — 
a  bond  for  a  deed  with  a  clause  of  forfeiture.  This  bond 
was  afterwards  declared  forfeited,  and  the  whole  tract  was 
sold  under  the  deed  of  trust,  which  contained  no  release  of 
the  homestead  right.     It  was  held  that  the  balance  of  the 

8'  M alone  v.  Kaufman,  38  Tex.  454.  • 

®'  Austin  V.  Underwood,  37  111.  438;  Magee  v.  Magee,  51  111.  500. 
*3  Magee  v.  Magee,  supra. 
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$400  due  for  the  purchase  of  one-half  of  the  premises  was 
to  be  treated  as  purchase-money  due  the  purchaser  at  the 
trustee's  sale,  and  that  this  purchase-money  must  be  paid 
before  the  court  would  protect  the  right  of  homestead 
claimed.^*  Even  the  case  of  Magee  v.  Magee,  where  the 
court  attempt  to  draw  this  distinction,  is  an  authority  for  the 
opposite  conclusion;  for  there  the  money  was,  in  fact, 
advanced  to  discharge  a  preexisting  indebtedness,  which 
the  purchaser  was  unable  to  pay.^s 

(3.)  The  case  supposed  in  the  preceding  paragraph  be- 
comes still  stronger  where  a  married  man  resides  upon  a  tract 
of  land  as  a  tenant,  or  otherwise,  without  having  title  thereto, 
and,  desiring  to  secure  it  as  his  homestead,  borrows  money 
of  a  third  person  to  enable  him  to  effect  the  purchase  of  it ; 
and,  to  secure  the  money  thus  advanced,  executes  a  mort- 
gage upon  the  premises  so  purchased,  his  wife,  however,  not 
joining  in  the  mortgage  deed  in  such  a  manner  as  would 
release  her  homestead  right,  if  such  a  right  existed — the  loan 
of  the  money,  the  purchase  of  the  premises,  and  the  execu- 
tion of  the  mortgage  deed  being  simultaneous  transactions. 
In  such  a  case  the  mortgage  will  be  paramount  to  any  right 
of  homestead  existing  in  the  mortgagor  or  in  his  wife.  But, 
as  already  seen,  these  cases  rest  upon  the  ground  that  the 
instantaneous  seizin  of  the  husband  will  not  support  a  right 
of  homestead  as  against  a  mortgagee,  as  it  would  not  have 
supported  a  right  of  dower.^ 

(4.)  Notwithstanding  the  contrary  intimation  of  the  Illinois 
-court  in  Austin  v.  Underwood,  and  in  Magee  v.  Magee, 
supra^  it  has  been  held  that  this  principle  applies  to  a  case 
where  a  third  person  advances  money  to  discharge  a  pre- 
existing vendor's  lien.  In  such  case  the  lender  will  be 
subrogated  to  the  rights  of  the  vendor,  and  naither  the  pur- 
chaser nor  his  wife  will  be  allowed,  as  against  him,  to  set  up  * 
a  right  of  homestead  in  the  property  thus  paid  for  with  his 
money.^'     And  so,  where  a  homestead  had  been  sold  under 

84  Allen  V.  Hawley,  66  111.  164. 

85  Magee  v.  Magee,  51  111.  501. 

^  Lassen  v.  Vance,  8  Cal.  271 ;  Nichols  v.  Overacker,  16  Kan.  54. 
«7  Carr  v.  Caldwell,  10  Cal.  385. 
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a  decree  of  court,  and,  the  time  for  redemption  having  nearly 
expired,  the  debtor  procured  a  third  person  to  pay  the 
redemption  money  to  the  purchaser  and  take  an  assignment 
of  the  certificate  of  purchase  to  himself  as  his  security,  the 
debtor  also  conveying  to  him  another  tract  as  additional 
security,  the  money  thus  advanced  was  held  to  be  purchase- 
money.^  But  this  principle  has  been  denied  in  a  case  in 
Texas,  even  where  it  was  the  intention  of  the  vendee  and 
the  person  advancing  the  money  that  the  latter  should  suc- 
ceed to  the  vendor's  rights.^  In  the  California  case  the 
homestead  premises  were  about  to  be  sold  under  a  decree 
for  the  purchase-money,  whereuppn  the  vendee  borrowed, 
from  a  third  person,  money  to  satisfy  the  decree,  and  applied 
it  for  that  purpose.  At  the  same  time,  and  as  a  part  of  the 
same  transaction,  he  executed  a  mortgage  of  the  premises 
to  secure  the  advance,  in  which  mortgage  his  wife  did  not 
join.  It  was  nevertheless  held  valid,  although,  by  reason  of 
the  wife  not  joining  in  the  deed,  it  would  not  have  been  valid 
as  against  a  debt  not  privileged.9°  But,  in  the  Texas  case, 
the  purchaser  of  a  city  lot  owed  $2,QOO  therefor,  for  which 
he  had  given  his  notes  to  his  vendor,  and  the  vendor  had 
assigned  these  notes  to  another  person,  who  held  possession 
of  the  property.  The  purchaser  desired  to  obtain  possession ; 
but  the  holder  of  the  notes  refused  to  surrender  the  propert}' 
unless  the  notes  were  first  paid.  Thereupon  the  purchaser 
procured  a  third  person  to  buy  the  notes,  which  being  done, 
the  notes  were  cancelled,  and  the  purchaser  executed  to 
such  third  person  new  notes  for  the  money  so  advanced, 
upon  which  the  holder  afterwards  brought  suit  for  recover)' 
and  to  foreclose  his  supposed  vendor's  lien.  It  was  held 
that  he  had  no  vendor's  lien ;  that  by  this  transaction  he  had 
not  been  subrogated  to  the  rights  of  the  vendor ;  although  it 
was  admitted,  in  the  opinion  of  the  court,  that  it  was  the 
intention  of  the  parties  so  to  subrogate  him.  *'  It  is  evident.'* 
said  the  court,  **  that  the  parties  did  undertake,  by  this  new 
contract,  to  substitute  the  new  contract  for  the  old.     They 

^  Silsbe  V.  Lucas,  36  HI.  462. 

^  M alone  v.  Kaufman,  3S  Tex.  454. 

^  CaiT  V.  Caldwell,  supra. 
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did  intend  to  invest  the  new  contract  with  the  superior  force 
of  a  vendor's  lien ;  but,  still,  it  is  not  a  contract  for  purchase- 
money,  which  alone  could  give  it  that  force,  and  the  courts 
of  this  state  cannot  enforce  a  contract  of  that  kind.  The 
constitution  absolutely  forbids  forced  sales  of  the  homestead 
except  for  the  purchase-money,  and  the  courts  are  thereby 
prohibited  from  making  such  orders  of  sale,  though  the 
parties,  at  the  time  of  making  the  contract,  intended  it  to 
have  the  force  of  a  vendor 's  lien.  The  vendor 's  lien  is  not 
the  creature  of  contract,  but  is  an  incident  to  a  contract  for 
the  purchase  of  land,  growing  out  of  that  specific  kind  of 
contract  by  operation  of  law."  9'  This  case  seems  not  only 
inconsistent  with  reason,  but  more  repugnant  to  natural 
justice  than  such  cases  usually  are.  The  lender  not  only 
helped  the  purchaser  to  a  title,  but  helped  him  and  his  family 
to  possession ;  and  the  very  possession  which  he  thus  pur- 
chased for  them,  under  the  ruling  of  the  court,  converted  the 
property  into  a  homestead  and  defeated  his  right  to  reim- 
bursement. It  is  easy  to  say  he  might  have  avoided  this 
consequence  by  taking  a  mortgage  upon  the  property,  but  it 
is  equally  easy  to  reply  that  no  man  could  possibly  foresee 
that  an  appellate  bench  would  make  such  a  remarkable  rul- 
ing as  this.  It  is  true  the  debtor  committed  the  mistake  of 
endeavoring  to  create  for  himself,  by  parol,  a  vendor 's  lien^ 
under  circumstances  where,  as  he  might  have  seen  from  an 
earlier  decision  of  the  supreme  court  of  the  state,  it  could 
not  be  done.  In  this  earlier  case  it  was  said  that  "a  vendor's 
lien  upon  land  is  not  established  by  proof  that  parties  agreed 
that  one  of  them  should  have  a  vendor 's  lien  upon  certain 
land.  Such  a  lien  arises  by  operation  of  law  where  certain 
facts  exist.  If  the  facts  do  not  exist,  the  vendor's  lien  does 
not  arise.  Any  other  kind  of  lien  upon  land,  such  as  a 
mortgage  Hen,  must  be  evidenced  by  writing."  9^    But  a  plain 

9«  Malonc  v.  Kaufman,  38  Tex.  454,  opinion  by  McAdoo,  J. 

9»  Wynn  v.  Flannegan,  25  Tex.  781.  In  this  case  the  plaintiff  sued  to 
enforce  a  vendor's  lien  claimed  by  him  upon  a  tract  of  280  acres  of  land,  200 
of  which  embraced  the  homestead  tract  of  the  husband  and  wife,  defendants  in 
the  suit.    His  evidence  of  indebtedness  consisted  of  a  promissory  note  reciting 
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person  would  certainly  assume  that  the  law  would  operate 
to  raise  a  vendor's  Hen,  under  the  circumstances  of  the  case 
stated.  The  money  paid  to  procure  possession  for  the  debtor 
was,  in  substance,  as  clearly  purchase-money  as  though  it 
had  been  paid  by  the  vendee  himself  to  his  vendor. 

(5.)  If,  in  consequence  of  a  transaction  wholly  disconnected 
from  the  payment  of  the  purchase-money,  a  credit  on  the 
unpaid  notes  taken  by  the  vendor  is  given  by  the  vendor  to 
the  purchaser,  and  the  purchaser  gives  the  corresponding 
credit  to  a  third  person  under  such  circumstances  that  there 
is  no  privity  between  such  third  person  and  the  vendor, 
such  third  person  will  not,  as  against  the  right  of  homestead, 
be  subrogated  to  the  rights  of  the  vendor.93 

(6.)  But  if,  by  an  agreement  between  the  vendor  and  pur- 
chaser, the  purchase-money  is  to  be  paid  to  a  third  person,  such 
third  person  will  be  deemed  to  have  been  subrogated  fully 
to  the  rights  of  the  vendor,  and  a  homestead  exemption 
cannot  be  claimed  in  the  land  as  against  him.94 

Next,  as  to  the  enforcement  of  the  vendor's  lien  upon  the 
homestead. 

It  is  said  that  the  lien  of  a  vendor  is  in  the  nature  of 
a   trust,    and   that   equity  regards   the  vendee   as   holding 

on  its  face  that  it  was  given  for  the  purchase-money  of  the  eighty  acres  not 
within  the  homestead  portion  of  the  tract,  and  a  bond  to  make  title  to  the  whole 
of  the  tract,  executed  by  the  husband  and  wife  to  a  third  party,  which  was 
consistent  with  the  contract  evidenced  by  the  note.  It  was  held  that  parol 
testimony  offered  by  the  plaintiff  that,  by  the  agreement  of  the  husband,  the 
wife  not  being  a  party  to  it,  the  plaintiff  was  to  have  a  lien  on  the  whole  of 
the  land,  was  inadmissible :  First,  because  the  effect  of  such  testimony  was  to 
vary  the  terms  of  the  contract  as  shown  by  the  note  and  title  bond  taken 
together;  secondly,  because  it  proposed  to  establish  a  lien  upon  land,  not  by 
showing  such  facts  as  would  give  rise  to  the  vendor's  lien,  but  by  showing  that 
the  parties  had  agreed  that  other  facts  had  given  the  plaintiffs  the  same  righu  as 
if  he  were  indeed  the  vendor  of  the  whole  of  the  land ;  and,  lastly,  because 
the  testimony  was  inadmissible  to  affect  the  homestead  rights  of  the  wife 
unless  she  had  been  a  party  to  the  agreement. 

93  Burnap  v.  Cook,  16  Iowa,  149.  If  the  reader  can  possess  hts  mind  of 
the  somewhat  intricate  transaction  involved  in  this  case,  he  will,  perhaps,  find 
it  a  good  illustration  of  the  statement  made  in  the  text. 

94  Pinchain  v.  Collard,  13  Tex.  333  ;  Hamrick  v.  People's  Bank,  54  Ga.  5a. 


Digitized  by  VjjOOQIC 


HOMESTEAD   AND    EXEMPTION    LAWS.  847 

the  estate  in  trust  for  the  payment  of  the  purchase-money, 
and  that  he  cannot  set  up  any  adverse  title,  or  do  any- 
thing which  can  place  him  in  a  position  inconsistent  with 
the  interests  of  the  trust,  or  which  has  a  tendency  to  inter- 
fere with  his  duty  in  discharging  it.^s  And,  therefore,  though 
by  the  appropriation  by  the  vendee  of  the  land  as  a  home- 
stead it  becomes  exempt  from  execution,  it  still  continues 
subject  to  the  lien.^^  But  this  lien  is  the  mere  creature  of  a 
court  of  equity,  growing  out  of  the  sale  and  non-payment 
of  the  purchase-money,  predicated  upon  the  principle  that 
one  who  has  gotten  the  estate  of  another  ought  not,  in  con- 
science, to  be  allowed  to  keep  it  and  not  pay  the  considera- 
tion money .^  It  is  not,  strictly  speaking,  either  a  jus  in  re 
or  a  jus  ad  rem — that  is,  it  is  not  property  in  the  thing  itself, 
nor  does  it  constitute  a  right  of  action  for  the  thing.  It 
more  properly  constitutes  a  charge  upon  the  thing.9*  Being, 
then,  so  purely  an  equitable  right,  it  can  only  be  established 
by  a  decree  of  a  court  of  equity,  and  enforced  in  its  own 
peculiar  manner  and  upon  its  own  peculiar  principles.  It  is 
a  relief  offered  only,  then,  on  the  ground  that  the  claimant 
is  remediless  in  a  court  of  law.  If  the  vendor  can,  by  any 
proceeding  at  law,  recover  the  amount  due  him,  chancery 
never  interferes  to  enable  him  to  assert  his  equitable  lien. 
His  remedy  at  law  must  be  first  exhausted,  or  it  must  be 
shown  that  none  existed  there.»  It  has,  therefore,  been  held 
that  the  bare  existence  of  the  vendor's  lien  will  not  have  the 
effect  of  removing  the  homestead  exemption  and  subjecting 
the  property  to  sale.  Hence,  where  a  homestead  has  been 
sold  under  executions  at  law,  and  the  owner  moves  to  set 
aside  the  sale  on  the  ground  that  the  property  is  exempt,  it 
is  no  defence  to  his  motion  to  show  that  the  debts  for  which 
the  judgments  were  recovered  were  for  unpaid  purchase- 
rs 1  Story's  Eq.  Jur.,  sec.  322. 

96  Tunstall  v.  Jones,  25  Ark.  274. 

97  Ibid. 

9*  I  Story's  Eq.  Jur.,  sec.  121 5. 

99  Tunstall  v.  Jones,  25  Ark.   274;    Pratt  v.  Vanwyck,  6  Gill  &  J.  498; 
Eyler  v.  Crabbs,  2  Md.  154. 
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money.  If  the  occupancy  of  the  premises  as  a  homestead 
left  the  vendor  remediless  at  law,  he  should  have  proceeded 
to  foreclose  his  lien  by  a  bill  in  equity.***  So,  in  those  states 
where  legal  and  equitable  remedies  are  blended,  there  must 
be  a  proceeding  in  the  nature  of  a  suit  in  equity  for  the 
enforcement  of  the  lien,  in  order  to  displace  the  homestead 
right  of  the  purchaser."*  If  the  vendor  proceeds  by  suit  at 
law,  gets  a  judgment,  and  under  the  judgment  causes  the 
property  to  be  sold  in  disregard  of  the  purchaser's  right  of 
homestead,  and  thd  purchaser  at  the  sheriff's  sale  brings 
ejectment  for  the  premises,  it  will  be  a  good  defence  to  such 
suit  to  show  that  the  premises  were  occupied  as  a  homestead 
before  the  rendition  of  the  judgment,  although  it  be  found 
as  a  fact  that  the  judgment  was  rendered  for  unpaid  pur- 
chase-money.*^ 

But,  where  homestead  premises  have  been  sold  under  a 
decree  foreclosing  a  mortgage,  the  purchaser  will  be  entitled 
to  a  writ  of  assistance  to  put  him  in  possession,  if  he  can 
show  that  the  mortgage  foreclosed  was  given  for  purchase- 
money  ;  and,  if  the  claim  of  homestead  is  first  set  up  by 
affidavits  in  opposition  to  his  motion  for  a  writ  of  assistance, 

'*»  Tunstall  v.  Jones,  25  Ark.  272. 

'<*»  Pinchain  v.  CoUard,  13  Tex.  333;  Williams  v.  Young,  17  Cal.  403. 
The  reason  given  in  the  first  case  is  that  the  defendant  is  entitled  to  notifica- 
tion in  the  plaintiff's  petition  of  the  specific  relief  sought. 

"'  Williams  v.  Young,  17  Cal.  403.  Baldwin,  J.,  said,  Field,  C.  J.,  concur- 
ring: "  Unquestionably,  if  this  purchase-money  constituted  a  debt  which 
was  a  lien  on  the  property  before  the  homestead  character  attached  to  it. 
neither  the  husband  nor  the  wife  could  hold  this  property  except  in  subor- 
dination to  this  lien.  But  the  mistake  is  in  supposing  that  the  Hen  gives  any 
right  of  entry  or  title;  it  is  a  mere  hold  or  claim  to  subject  the  property  to 
sale — the  title  and  right  of  possession  remaining  with  the  debtors  until  such 
sale.  It  is,  also,  a  mistake  to  suppose  that  a  sale  by  the  sheriff,  under  judg- 
ment at  law,  for  the  purchase-money,  in  the  usual  form,  is  an  enforcement  of 
this  lien.  The  sheriff  merely  sells  the  interest  of  the  defendant  in  the  prop- 
erty when  that  interest  is  a  leviable  estate ;  but  the  sale  does  not  pass  the  equity, 
which  the  plaintiff  had,  to  have  the  land  sold  to  pay  the  purchase-money,  which 
was  a  charge  upon  it.  The  title  which  comes  from  the  enforcement  of  the  lien 
can  only  enure  after  proceedings  to  enforce  the  lien,  and  there  must  be  a 
proceeding  in  the  nature  of  a  chancery  suit  to  settle  the  sum  due,  and  have 
the  lien  declared  and  a  sale  decreed." 
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Tie  may  show  by  counter-affidavits  that  the  mortgage  was  for 
purchase-money ;  and  the  court  will  decide  the  case  upon 
'*  the  whole  facts  of  the  record.'*  "3 

But  the  vendor  may  also  be  precluded  by  his  laches  from 
enforcing  his  lien ;  '*^  and  while  he  may  elect  to  bring  simply 
an  action  at  law  for  the  purchase-money,  and  such  election 
will  not  be  deemed  a  waiver  of  his  lien,"^  yet  a  right  of 
homestead  may  intervene  under  such  circumstances  that  the 
vendor  will,  after  bringing  his  action  at  law,  be  estopped  by 
his  laches  from  changing  his  action,  by  amendment,  into  a 
suit  for  the  specific  enforcement  of  his  lien.*°* 

But  in  Iowa  the  rule  that  the  vencjor  must  proceed  by  bill 
in  equity  to  enforce  his  lien  was  changed  by  statute.  There 
the  vendor  might  either  sue  upon  the  note  or  he  might  bring 
a  separate  suit  to  foreclose  the  mortgage.  If  he  simply 
sued  upon  the  note,  the  property  mortgaged  might  be  sold 
under  the  execution,  and  the  judgment  would  be  a  lien,  as 
between  the  parties,  from  the  date  of  recording  the  mort- 
gage.***7  In  either  case  the  purchaser  at  the  sale  would  take 
title  divested  of  any  homestead  right.'^ 

In  Georgia  the  vendor  proceeds  to  recover  judgment  for 
his  debt  in  a  suit  at  law,  and,  if  the  purchaser  has  had  set 
apart  to  him  a  homestead  in  the  premises,  the  vendor,  his 

*®3  Skinner  v.  Beatty,  i6  Cal.  156.  This  case  turned,  to  some  extent, 
upon  the  rule  of  practice  which  denies  to  a  defendant  the  right  to  raise  ques- 
tions of  title  in  opposition  to  the  granting  of  a  writ  of  assistance  (Mont- 
gomery V.  Tutt,  1 1  Cal.  190).  The  court  said :  *»  If  such  a  pretension  as  this 
could  defeat  a  party*s  right  to  this  writ  of  assistance,  the  process  would  fall 
into  practical  disuse,  for  in  every  case  some  suggestion  would  be  made  of  a 
title  of  some  sort,  in  a  member  of  a  family  or  lodger  in  the  house,  which 
would  remit  the  party  to  his  action  in  ejectment.  There  is  no  danger  in  such 
a  process,  for,  if  improperly  issued  or  executed,  the  court  can,  on  a  sum- 
mary motion,  set  aside  the  writ  or  the  service  and  restore  the  posses- 
sion." 

'°4  Rogers  v.  Green,  35  Tex.  735. 

»°5  McAlpin  V.  Burnett,  19  Tex.  497. 

'°^  Lawler  v.  Ycatman,  37  Tex.  669. 

'^  Code  of  Iowa  (ed.  1851),  sees.  2086,  2087;  Revision  of  i860,  sees. 
3663,  3664.  Section  3664  of  the  Revision  of  i860  appears  to  be  omitted  from 
the  code  of  1873.  These  provisions  were  construed  in  Redfield  v.  Hart,  12 
Iowa,  355. 

^°^  Christy  v.  Dyer,  14  Iowa,  443. 


Digitized  by  VjjOOQIC 


850  HOMESTEAD    AND   EXEMPTION    LAWS. 

agent,  or  attorney  makes  affidavit  that  the  debt  on  which 
the  execution  is  founded  is  one  of  those  excepted  by  the 
constitution  from  the  homestead  exemption ;  and  then  the 
sheriflTmust  proceed  to  levy  and  sell,  unless  the  debtor  makes 
a  counter-affidavit — in  which  case  proceedings  are  stayed  and 
the  affidavits  are  returned  into  court,  and  the  issue  there 
determined.'*^  A  counter-affidavit  "  that  to  the  best  of  his 
knowledge  and  belief  he  paid  the  purchase-money  for  the 
land  levied  on  "  is  bad."** 

In  Mississippi  the  real  estate  of  a  deceased  person  descends 
to  his  heirs  at  law,  and  does  not  pass  to  his  personal  repre- 
sentative. Hence  a  vendor  who  sues  an  executor  on  notes 
given  by  his  testator  for  the  purchase  of  real  estate  is  en- 
titled to  a  general  judgment  against  the  executor,  to  be  levied 
de  bonis  testatoris,  but  is  not  entitled  also  to  a  special  judg- 
ment leviable  on  the  land  for  which  the  notes  were  given.  To 
obtain  this  he  must  proceed  against  the  heirs.'" 

Suppose  a  portion  of  the  purchase-money  due  for  the 
homestead  has  been  paid,  and  the  vendor  seeks  to  foreclose 
his  lien  for  the  balance,  does  this  payment  disencumber  the 
homestead  pro  tanto,  or  does  the  entire  homestead  remain 
liable  to  sale  as  long  as  any  of  the  purchase-money  remains 
unpaid  ?  Is  the  doctrine  of  apportionment  applicable  to  such 
a  case?  This  question  has  been  answered  in  the  nega- 
tive."' "The  whole  land  sold,'*  say  the  Georgia  court, 
"especially  if  it  be  in  one  body,  and  for  a  specific  price,  and 
bond  for  title  be  given,  is  bound  for  the  payment  of  the  pur- 
chase-money, and  the  purchaser,  on  account  of  a  partial  pay- 
ment, has  no  right  to  claim  a  homestead  in  the  land  to  that 

'°9  Georgia  Code  of  1873,  sees.  2028-2031. 

"°  McGhee  v.  Way,  46  Ga.  282. 

"'  Buckingham  v.  Nelson,  42  Miss.  417.  The  recital  of  the  statute  (Re- 
vised Code  of  1857,  Art  284,  p.  530),  that  "w^  property  is  exempt  whca 
the  purchase-money  forms,  in  whole  or  in  part,  the  debt  on  which  the  judg- 
ment is  founded/'  does  not  alter  the  case.     Ibid, 

"«  Cook  V.  Crocker,  53  Ga.  66;  Harris  v.  Glenn,  56  Ga.  94,  citing  Sale^- 
Wingfield,  MS.,  decided  by  the  same  court  at  the  same  term.  Weidcr  ». 
Clark,  27  111.  251  ;  Bush  v.  Scott,  76  111.  525. 
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extent,  or  in  the  proportion  which  the  payment  bears  to  the 
whole  purchase-money.  Nor  does  the  fact  that  the  purchaser 
has  made  improvements  on  the  land,  and  that  it  has  depre- 
ciated in  value  below  the  amount  of  the  unpaid  balance^ 
affect  the  question.  The  vendor  does  not  warrant  against 
depreciation.  The  purchaser  risks  that.  If  the  land 
advances  in  value,  it  is  his  gain ;  if  it  decliaes,  he  suffers  the 
loss.**  "3 

Where  several  parcels  of  land  were  included  in  one  pur- 
chase, and  a  mortgage  given  on  one  of  the  tracts  for  a  part 
of  the  purchase-money,  and,  on  sale  under  foreclosure,  it 
did  not  satisfy  the  debt,  and  a  decree  was  taken  for  the  bal- 
ance, under  which  another  of  the  tracts  was  taken  on  exe- 
cution, it  was  held  that  there  was  no  homestead  right  in  this 
tract  as  against  the  purchase-money  due  on  the  entire  pur- 
chase."* In  another  case,  in  the  same  state,  one  M.  owned 
a  tract  of  land  which  he  had  mortgaged  to  one  C.  for  ;$  1,400. 
W.  wished  to  buy  this  tract  from  M.  for  il2,ooo,  and  another 
tract  from  C.  for  ill, 600.  It  was  arranged  that  M.  should 
convey  his  tract  to  C.  for  the  Ji3,ooo,  less  the  mortgage,  and 
that  C.  should  then  convey  both  tracts  to  W.  for  il4,6oo,  W. 
to  pay  ;$ 1, 000  down  and  give  a  mortgage  for  the  balance. 
The  court  held  that  this  was  a  sale  of  the  whole  premises 
from  C.  to  W.,  and  that,  the  mortgage  being  given  for  a  part 
of  the  purchase-money,  W.  could  not  claim  a  homestead  in 
the  M.  tract  to  defeat  a  foreclosure."5 

But,  where  exempt  property  which  has  been  set  apart  to 

"3  Cook  V.  Crocker,  53  Ga.  66.  In  Texas,  under  a  decree  of  the  district 
court,  an  entire  tract  of  land  was  sold  for  the  payment  of  an  unpaid  balance 
of  purchase-money,  but  previous  to  the  rendition  of  the  decree  the  vendee 
had  died,  and  the  probate  court  had  set  aside  to  his  family  a  portion  of  the 
tract  as  their  homestead.  It  was  held  that  this  homestead  claim  could  avail 
nothing  against  the  title  of  the  purchaser  under  the  decree  of  the  district 
court,  which  decree  could  not  be  collaterally  impeached  on  the  ground  that  a 
sale  of  a  part  only  of  the  tract  would  have  sufficed  to  satisfy  the  unpaid  pur- 
chase-money, leaving  unsold  the  portion  claimed  as  the  homestead.  Mc- 
Creery  v.  Fortson,  35  Tex.  641. 

"4  Bush  v.  Scott,  76  111.  525. 

"5  Weider  v.  Clark,  27  111.  251. 
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a  debtor  consists  of  seiferal  articles  capable  of  separatioo, 
and  the  purchase-money  of  one  of  these  articles  has  not 
been  paid,  this  article  will  be  held  liable  for  the  purchase- 
money,  but  the  rest  of  the  property  will  be  held  exempt."*' 
So,  where  a  judgment  has  been  obtained  for  the  purchase- 
money  of  land,  and  the  land  has  been  sold  to  satisfy  the 
same,  but  does  not  fully  discharge  the  debt,  the  judgment 
is  not  such  a  lien  on  the  crop  which  has  matured  and  been 
gathered  on  the  land,  before  the  levy  of  the  execution  on 
the  land,  as  would  defeat  the  right  of  the  vendee  to  hold  die 
crop  as  an  exemption."' 

In  New  York  a  different  rule  has  obtained,  under  an  act  of 
the  legislature  which  exempted  from  execution  certain  chat- 
tels in  addition  to  those  exempted  by  the  Revised  Statutes, 
and  which  provided  "  that  such  exemption  shall  not  extend 
to  any  execution  issued  on  a  demand  for  the  purchase- 
money  of  such  furniture  or  tools,  or  team,  or  articles  now 

**^  Loyless  v.  Collins,  55  Ga.  370.  One  of  the  five  judges  (Jackson.  J.; 
dissented  in  a  strong  opinion.  The  specific  article  in  this  case  held  VSS,-^ 
for  the  purchase-money  was  a  cotton-gin.  He  thought  it  would  be  a  ^'^^' 
wrong  to  allow  the  debtor  to  wear  out  or  consume  an  exempt  article  ^\\^'^ 
had  not  been  paid  for,  and  to  hold  as  exempt  against  the  seller  the  baUn<  c 
of  his  homestead.  He  thought  that  a  fair  interpretation  of  tho^e  pro\i^:.r^ 
of  the  constitution  and  laws  of  Georgia,  relating  to  this  subject,  made  a.'.  :*c 
homestead  and  exemption  liable  for  the  purchase-money  of  any  fttt. 
^•Neither  the  constitution,  nor  any  act  passed  to  carry  it  into  effect,**  &a:«j  he. 
'<  cuts  up  the  homestead  and  exemption  into  separate  parcels,  making: -ire 
parcel  liable  for  one  debt  and  another  for  another  debt;  but  they  both  ::-:-' 
the  whole  as  one  trust  estate^  exempt  from  all  liabilities  of  the  head  ft  'h^ 
family,  except  a  particular  class  of  debts,  and  for  this  class  of  debts  1 1!  .n« 
the  whole  trust  estate  is  liable." 

"7  Johnson  v.  Holmes,  49  Ga.  365.  The  court  said :  «*  The  Hen  of  a  u  "i.- 
ment  for  the  purchase-money  of  land,  where  bond  for  title  only  is  gi^cr.  :^ 
by  statute  superior  to  all  other  liens.  But  it  does  not  go  beyond  the  land  x.»  :j' 
as  to  its  having  any  other  priority  over  other  judgments.  If  the  execution  ^^^ar  \ 
thereon  were  levied  on  crops  produced  on  the  land  by  the  defendant.  11 .. 
which  had  matured  and  been  gathered,  older  executions  would  take  in  prcrc- 
ence.  Even  if  the  defendant  had  produced  many  crops,  and  with  them  .»i  I 
purchased  other  property,  the  lien  of  the  older  judgments  on  tha.i  proptrrtT 
would  be  superior  to  the  vendor's  judgment.  Outside  of  the  spccihc  I.-.r.  , 
given  to  it  by  statute,  we  know  of  no  other  priority  it  has,  either  in  U»  ».  r  I 
equity."  I 
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enumerated  by  law."  "®  In  construing  this  proviso  the  courts 
of  that  state  have  see-sawed  back  and  forth  in  a  manner 
which  produces  the  greatest  confusion,  and  deprives  their 
judgments  of  much  claim  to  respect.  The  better  conclusion 
seems  to  be  that,  under  it,  all  the  articles  specified  in  this 
statute  are  liable  to  seizure  and  sale  on  an  execution  to  col- 
lect the  purchase-money  of  any  one  of  them,  or  of  any 
other  property  which  was,  under  the  revised  statutes,  ex- 
empt from  execution; "9  but  no  article  exempt  by  the 
revised  statutes  can  be  levied  on  to  collect  the  purchase 
price  of  any  exempted  article  whatever — '»°  an  incongruous 
result,  to  say  the  least. 

But,  where  a  mortgage  covered  two  tracts,  one  of  which 
was  the  homestead  of  the  mortgagor,  and  a  part  of  the  debt 
secured  by  the  mortgage  was  purchase-money  of  the  home- 
stead, and  the  rest  a  loan,  it  was  held  that  the  mortgagee,  in 
foreclosing,  was  entitled  to  make  out  of  the  lot  claimed  as  a 
homestead  only  the  actual  amount  of  the  interest  and  pur- 
chase-money remaining  due,  and  that  for  the  excess  over  the 
purchase-money  he  must  proceed  on  his  other  security,  or 
against  the  party  personally."'  In  this  case  the  plaintiff  sold 
the  defendant  the  homestead  lot,  and  took  a  mortgage  upon 
it  for  the  purchase-money.  Afterwards  he  loaned  the 
defendant  another  sum,  and  took  a  new  mortgage,  covering 
the  homestead  lot  and  another  lot,  as  his  security,  and  can- 
celled the  old  mortgage  of  record.  The  second  mortgage; 
so  far  as  it  embraced  the  amount  covered  by  the  first  mort- 
gage, was  held  to  be  for  purchase-money ;  and  then  the  court 
ruled  as  stated.  There  is  no  suggestion  that  the  second  mort- 
gage was  not,  in  so  far  as  it  was  a  security  for  the  loan,  a  valid 

"8  jje^  York  Acts  of  1842,  p.  193,  sec.  i. 

"9  Mathewson  v.  Weller,  3  Denio,  52;  Snyder  v.  Davis,  i  Hun,  350; 
Craft  V.  Curtiss,  25  How.  Pr.  163;  Cox  v.  Stafford,  14  How.  Pr.  519;  Cole  v. 
Stevens,  9  Barb.  676;  Davis  v.  Peabody,  10  Barb.  91.  Contra:  Hickox  v. 
Fay,  36  Barb.  9 ;  Smith. v.  Slade,  57  Barb.  637. 

»^  Cox  V.  Stafford,  supra.  "You  may  levy  such  an  execution  on  9,  team 
horse  [exempt  by  the  act  of  1842],  but  not  on  a  co7v  or  a  stove"  [exempt  by 
the  Revised  Statutes].     Davis  v.  Peabody,  supra, 

«»  Dillon  V.  Byrne,  5  Cal.  455,  Murray,  C.  J.,  and  Heydenfeldt,  J. 
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mortgage  of  the  homestead.  Ofle  can  easily  understand 
why  a  court  of  equity  would,  in  view  of  the  policy  of  the 
homestead  laws,  exercise  its  power  so  as  to  compel  the 
mortgagee  to  exhaust  the  non-homestead  property  first,'*^ 
but  it  could  not  properly  exercise  them  so  as  to  deprive  the 
mortgagee  of  the  means  of  collecting  his  debt  until  all  his 
security,  including  the  homestead,  was  exhausted ;  for  this 
would  destroy  a  vested  right."^  In  part,  then,  Dillon  v.  Byrne 
is  clearly  erroneous,  and  ought  not  to  be  followed. 

Where  a  husband  and  wife  executed  a  mortgage  for  the 
purchase-money  of  a  homestead,  and  also  to  secure  other 
indebtedness  not  privileged  as  against  the  homestead,  and 
afterwards  a  portion  of  the  mortgage  debt  was  paid  and  the 
mortgage  surrendered,  and  a  new  mortgage  for  the  balance 
executed  by  the  husband  alone,  it  was  held  that  the  mort- 
gagee could  enforce  his  lien  against  the  homestead  for  so 
much  of  the  indebtedness  as  consisted  of  purchase-money 
and  interest  thereon,  but  not  for  the  balance."*  In  such  a 
case,  under  the  Kansas  practice,  the  proper  form  of  the 
judgment  to  be  entered  is  said  to  be  a  personal  judgment 
against  the  mortgagee  for  the  full  amount  of  the  note,  with 
interest,  and  a  finding  as  to  what  amount  constitutes  pur- 
chase-money, with  the  interest  thereon,  and  then  a  decree 
that  such  amount  is  a  lien  upon  the  homestead  premises.''^ 

Let  us  next  consider  some  of  the  consequences  which  flow 
•from  this  privilege  over  the  homestead  exemption  accorded 
to  debts  due  for  unpaid  purchase-money. 

It  follows  that  a  mortgage  of  the  homestead  by  the  hus- 
band, the  wife  not  joining  therein,  which,  because  of  the 
non-concurrence  of  the  wife,  would  be  ineffectual  to  waive 
the  homestead  right  in  favor  of  an  ordinary  debt,  is  a  good 
mortgage  where  the  debt  secured  is  unpaid  purchase-money. 

"'McLaughlin  v.  Hart,  46  Cal.  638;  Twogood  v.  Stephens,  19  Iowa, 
405;  Barker  V.  Rollins,  30  Iowa,  412;  Iowa  Revision  of  i860,  sec«  22S1; 
Pittman's  Appeal,  48  Pa.  St.  315.  Contra:  Whitcv.  Polleys,  20  Wis.  503; 
Searle  v.  Chapman,  121  Mass.  19. 

"3  Kelly  V.  Dill,  23  Minn.  435. 

»«4  Pratt  V.  Topeka  Bank,  12  Kan.  570. 

"5  Ibid, 
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since,  as  to  a  debt  of  this  kind,  there  is  no  homestead  exemp- 
tion,^'^ Besides,  it  is  said  that  such  a  mortgage  must  of  neces- 
sity have  priority  over  the  homestead  claim,  for  the  reason 
that  such  a  claim  "  could  not  be  made  until  after  the  pur- 
chase was  effected,''^  and,  if  executed  subsequently  to  the 
declaration  of  homestead,  it  would  be  held  by  any  court  in 
which  it  might  be  foreclosed,  upon  the  plainest  principles  of 
equity,  to  have  priority  over  the  homestead  claim,  unless  the 
<:ourt  was  prepared  to  hold  that  the  act  was  a  legislative 
device  to  enable  purchasers  to  swindle  vendors."  "® 

The  converse  seems  also  true.  If  the  wife  purchases  prop- 
erty in  her  own  name,  and  executes  a  mortgage  for  the  pur- 
chase-money without  her  husband  joining,  it  will  be  a  good 
mortgage.'^  And  where  a  married  woman,  having  a  sepa- 
rate estate,  executed  a  mortgage  thereon  to  secure  the  pay- 
ment of  the  sum  of  jl8,ooo  loaned  to  her,  and  made  an  affi- 
davit on  the  back  of  the  mortgage  that  the  money  was  to  be 
used  for  the  payment  of  the  purchase-money  due  for  the 
property,  and  it  appeared  that  the  money  was  loaned  on  the 
faith  of  that  sworn  statement,  it  was  held  that  she  was  estofh- 
ped  from  controverting  the  facts  stated  in  her  affidavit  on  an 
application  for  homestead  exemption,  under  the  Georgia 
homestead  act  of  1868,  as  again3t  the  mortgagee.  "To 
allow  her  to  claim  a  homestead  exemption  under  the  sev- 
enth section  of  the  act,  as  against  the  mortgagee,  would  be, 
to  speak  in  the  mildest  terms,  a  legal  fraud."  '^o 

It  results,  from  the  foregoing,  the  wife  cannot  interfere  with 
the  husband  in  arranging  for  the  payment  of  the  purchase- 

*^  Nichols  V.  Overacker,  16  Kan.  59;  Dillon  v.  Byrne,  5  Cal.  455;  Carr 
V.  Caldwell,  lo  Cal.  385 ;  Peterson  v.  Hornblower,  33  Cal.  275 ;  Hopper  v. 
Parkinson,  5  Nev.  233;  Amphlett  v.  Hibbard,  29  Mich.  298;  Barnes  v.  Gay, 
7  Iowa,  26 ;  Christy  v.  Dyer,  14  Iowa,  438,  and  other  cases. 

»27  Dictum  of  Rhodes,  J.,  in  Peterson  v.  Hornblower,  33  Cal.  275;  so  held 
in  Hopper  v.  Parkinson,  5  Nev.  233,  238.  Compare  Christy  v.  Dyer,  14  Iowa, 
441 ;  Thurston  v.  Maddocks,  6  Allen,  427. 

"®  Rhodes,  J.,  in  Peterson  v.  Hornblower,  33  Cal.  275;  quoted  with 
approbation  in  Hopper  v.  Parkinson,  5  Nev.  238. 

*^9  Andrews  v.  Alcorn,  13  Kan.  359. 

'^  Lathrop  v.  Soldiers'  Loan  and  Building  Association,  45  Ga.  483,  War- 
ner, C.  J- 
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money ;  and  it  has  been  said  that  he  can,  if  he  sees  proper 
to  do  so,  renounce  and  surrender  the  land,  unless  his  con- 
duct is  tainted  by  fraud.*3«  Or,  he  may  buy  in  an  outstand-- 
ing  title  to  the  homestead  premises  on  credit,  and  the  con- 
sideration agreed  to  be  paid  for  it  will  be  privileged  against 
the  homestead  as  purchase-money.  "The  design  of  the 
framers  of  the  homestead  law,"  say  the  court,  "  manifestly 
was  to  secure  a  home  to  the  wife  and  children  of  the  debtor. 
It  was  for  their  protection  more  than  his.  But,  the  title 
being  usually  vested  in  the  husband,  he  must  be  treated  as 
acting,  at  least  to  some  extent,  as  their  trustee  for  the  pro- 
tection of  this  right  which  has  been  cast  by  the  law  upon 
the  wife  and  children ;  and,  by  virtue  of  his  relation  to  their 
rights,  he  is  necessarily  vested  with  the  power  to  perform  all 
acts  necessary  to  secure  the  title,  and  thus  effectuate  the 
design  of  the  statute.  He  is,  therefore,  authorized,  when 
necessary,  to  purchase  an  outstanding  title  for  the  purpose 
of  securing  the  enjoyment  of  the  right ;  and,  when  he  has 
made  such  a  purchase,  it  will  be  presumed  to  have  been 
necessary;  but  this  presumption  may  be  rebutted  by  the 
wife,  upon  showing  that  she  or  her  husband  owned  the  para- 
mount title  when  the  outstanding  title  was  acquired.  If  the 
wife  shall  show  that  the  real  title  was  so  held  at  the  time  the 
outstanding  title  was  obtained,  then  the  consideration  agreed 
to  be  paid  will  not  be  regarded  as  purchase-money,  so  as  to 
subject  the  land  to  its  payment.     On  the  contrary,  if  the 

*3«  Burford  v.  Rosenfield,  37  Tex.  46.  What  fraud  the  court  mean  by 
the  above  expression,  the  obscure  opinion  does  not  make  clear.  "So  long 
as  the  property  in  controversy  remained  the  homestead  of  the  family,  it  could 
not  be  sold  without  consent  of  the  wife,  except  for  the  payment  of  the  pur. 
chase-money."  Walker,  J.,  in  Morrill  v.  Hopkins,  36  Tex.  686.  In  the 
same  state  it  has  been  held  that  an  administrator  who,  without  an  order  of  the 
court,  discharges  a  vendor's  lien  on  property  set  apart  to  the  children  of  the 
deceased  as  a  homestead,  must  account  for  the  money  thus  advanced ;  first,  be- 
cause it  could  not  be  seen  that  such  an  advance  was  '*  beneficial  to  the  estate.'* 
within  the  meaning  of  section  5706  of  Paschal's  Digest  of  Laws;  and,  second, 
because  he  acted  without  authority  of  the  court.  But  the  question  whether  a 
fund  belonging  to  general  creditors  could,  in  a  proper  proceeding,  be  dimin- 
ished in  order  to  discharge  such  a  lien,  was  held  not  presented  by  the  case. 
MuUins  V.  Yarborough,  44  Tex.  14. 
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wife  fail  to  show  that  the  paramount  title  was  already  held, 
then  it  must  be  considered  that  the  money  agreed  to  be 
paid  for  the  subsequently-acquired  title  is  purchase-money 
within  the  statute.  The  husband  being  the  head  of  the 
family,  the  presumption  is  that  he  acts  for  their  benefit  when 
he  acquires  or  perfects  a  title  to  the  homestead.  When 
already  in  possession  under  a  defective  title,  he  may,  with  or 
without  the  consent  of  the  wife,  acquire  an  outstanding  title 
on  credit ;  and  the  husband  cannot,  but  the  wife  may,  deny 
that  it  was  paramount.  And,  until  it  appears  that  such  a 
title  was  not  acquired,  the  consideration  agreed  to  be  paid 
will  be  treated  as  purchase-money."  '3* 

It  also  results  that,  when  the  property  purchased  has 
acquired  this  character,  it  is  not  competent  for  the  purchaser, 
without  consent  of  his  wife,  to  create  an  additional  charge 
upon  the  land  in  favor  of  the  vendor,  as  by  agreeing  to  pay 
interest  in  addition  to  the  purchase-money."^^ 

VT.  Liens  for  the  Creation^  Improvement,  and  Preservation 
of  the  Property — Mechanic 's.  Furnisher's,  and  Landlord's  Liens. 

Under  various  homestead  and  exemption  laws,  debts  con- 
tracted in  creating,  improving,  or  preserving  homestead  or 
other  exempt  property,  as  where  the  demand  is  upon  a 
mechanic's,  laborer's,  or  furnisher's  lien  for  work  done  or 
materials  furnished,  are  privileged.'3*     The  benevolent  policy 

*32  Cassell  V.  Ross,  33  111.  257. 

»33  McHendry  v.  Reilly,  13  Cal.  75. 

*34  Alabama — As  to  homestead  and  personal  property  exemptions,  Code 
1876,  sec.  2822.  Arizona — As  to  homestead,  Compiled  Laws  1871,  ch.  37, 
sec.  2.  Arkansas — As  to  homestead,  Stat.  1874,  ch.  56,  sec.  2625.  Califor- 
nia— Ibid.^  Civil  Code,  p.  339,  sec.  1 241.  Dakota — Ibid,,,  Rev.  Code  1877, 
p.  183,  sec.  4.  Georgia — /^iV.,  and  also  for  money  borrowed  and  expended 
in  the  improvement  of  the  homestead,  Code  1873,  sec.  2002.  Illinois — As 
to  homestead  and  personal  property  exemptions,  Rev.  Stat.  1877,  ch.  52,  sec. 
3.  Indiana — Ibid,^  Stat.  1876,  vol.  2,  ch.  11,  sec.  4.  Iowa — As  to  home- 
stead, Code  1873,  sec.  1991.  Kansas — Ibid.,,  Gen.  Stat.  1868,  ch.  38,  sec.  i ; 
Const.,  Art.  15,  sec.  9.  Maine — Ibid.y  Rev.  Stat.  1871,  ch.  81,  sec.  63. 
Minnesota — Ibid.,  Bissell  Stat,  at  Large,  ch.  32,  title  5,  sec.  166.  Missis- 
sippi— As  to  homestead  and  personal  property  exemptions,  Rev.  Code  1871, 
sec.  2142.  Montana — As  to  homestead.  Laws  1872,  p.  84,  sec.  262.  New 
Hampshire — Ibid.,  Gen.  Stat.  1867,  ch.  124,  sec.  18.  Nevada — Ibid.,  Com- 
piled Laws  1873,  vol.  I,  p.  61,  sec.  187.     North  Carolina — As  to  homestead 
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which  has  manifested  itself  in  the  enacting  of  laws  exempt- 
ing from  execution  in  the  hands  of  poor  debtors  certain 
necessary  articles  of  personal  property  has  excepted  from 
the  operation  of  such  laws  debts  due  for  the  hire  of  clerks, 
mechanics,  laborers,  and  servants.'^s  Leaving  out  of  view 
this  privilege  accorded  to  laborers  in  favor  of  their  wages,  it 
is  obvious  that  the  former  class  of  liens  is  essentially  the 
same  as  liens  for  purchase-money,  and  ought  to  be  governed 
by  the  same  principles.  There  is  no  difference  whatever,  in 
substance,  between  a  debt  due  to  A,  who  has  provided  me 
with  the  land  on  which  I  have  erected  my  dwelling,  and  a 
debt  due  to  B,  who  has  furnished  the  materials  to  build  it, 
and  a  debt  due  to  C,  whose  labor  has  built  it.  If,  then,  the 
courts,  on  general  principles  of  equity,  are  prepared  to  say 
that  they  will  not  permit  me  to  enjoy  a  homestead  exemp- 
tion, as  against  A,  until  I  have  paid  him  for  the  propert>%'^ 
they  ought,  upon  the  same  principles,  to  say  that  I  shall  not 
be  permitted  to  hold  my  dwelling  exempt,  as  against  B  and 
C,  until  I  have  paid  them  for  erecting  it. 

and  personal  property  exemptions,  Battle's  Revision  1873,  ch.  55,  sec.  i. 
South  Carolina — Ihid,^  ConsL  1868,  Art.  2,  sec.  32.  Tennessee — A*  to 
homestead,  StaL  1871,  vol.  I,  sec.  21140.  Texas — As  to  homestead,  ConsL, 
Art.,  12,  sec.  16.  Vermont — Ibid.,  Gen.  Stat  1862  (App.  1870),  ch.  68,  sec. 
18.  Virginia — As  to  homestead  and  personal  property  exemptions,  Co<ic 
1873,  ch.  183,  sec.  I.  Wisconsin — As  to  homestead,  Rev.  StaL  187 1,  vol.  2, 
p.  1549,  sec.  24. 

'35  Arkansas — As  to  homestead;  "for  labor  performed  for  the  owner 
thereof,**  StaL  1874,  ch.  56,  sec.  2625.  Illinois — As  to  personal  property 
**when  the  debt  or  judgment  is  for  the  wages  of  any  laborer  or  servant,** 
Rev.  StaL  1877,  ch.  52,  sec.  16.  Kansas — Ibid,,  "  for  the  wages  of  any 
clerk,  mechanic,  laborer,  or  servant,**  Gen.  StaL  1868,  ch.  38,  sec.  6.  Ne- 
braska — As  to  homestead  and  personal  property,  Gen.  StaL  1873,  ch.  57,  sec. 
522.  New  York — As  to  personal  property;  «•  for  wages  of  domestic,*^  Ed« 
mond's  StaL  at  Large,  vol.  4  (2d  ed.),  p.  635.  West  Virginia — As  to  per- 
sonal property;  "labor  performed  in  a  family  as  a  domestic,**  Code  186S, 
ch.  4],  sec.  28.  Dakota — As  to  personal  property;  claim  "for  laborers  or 
mechanics*  wages,"  Rev.  Code  1877,  p.  570,  sec.  332. 

»36  Farmer  v.  Simpson,  6  Tex.  303 ;  Stone  v.  Darnell,  20  Tex.  14 ;  Shep- 
herd V.  White,  II  Tex.  54;  Barnes  v.  Gay,  7  Iowa,  26;  Christy  v.  Dyer,  14 
Iowa,  438;  Bumap  v.  Cook,  16  Iowa,  149;  Cole  v.  Gill,  14  Iowa,  527; 
Skinner  v.  Beatty,  16  Cal.  156. 
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But  this  question  was  presented  in  Minnesota,  in  the  ab- 
sence of  a  statute  creating,  as  against  the  homestead  exemp- 
tion, any  reservation  in  favor  of  mechanics  and  material- 
men ;  and  the  court  held  otherwise,  on  the  ground  that  "  the 
purchase  of  materials  to  be  used  in  the  erection  or  repairing 
of  a  house,  on  land  occupied  as  a  homestead,  cannot  be  con- 
sidered as  a  waiver  of  the  homestead  right  secured  by  the 
statute;"  nor  was  the  debt  due  the  mechanic  a  part  of  the 
purchase-money  of  the  homestead  property ;  "  it  is  no  more 
a  part  of  the  purchase-money  than  the  price  of  a  fruit-tree 
or  fence-post  used  in  the  improvement  of  the  property 
would  be/'  *37 

Soon  after  the  decision  of  the  former  case  the  legislature 
of  Minnesota  passed  an  amendment  to  their  homestead 
exemption  act,  reading  as  follows :  "  Such  exemption  shall 
not  extend  to  any  contract  for  a  lien,  or  upon  which  a  lien 
would  arise  under  the  lien  laws  of  this  state,  for  work  done 
and  material  furnished  in  the  erection  or  repair  of  a  dwell- 
ing-house, or  other  building,  on  said  land."  '^s  Nothing,  it 
should  seem,  could  be  wanting  to  make  plain  the  meaning 
of  this  statute.  The  purpose  of  the  legislature  undoubtedly 
was  to  repeal  the  rule  declared  by  the  supreme  court  in 
Cogel  V.  Mickow,  and  to  provide  that,  in  a  case  where  a 
mechanic  or  material-man  would  otherwise,  under  existing 
laws,  be  entitled  to  a  lien,  he  should  not  be  deprived  of  it 
under  the  plea  of  homestead  exemption.  And,  as  it  is  in 
the  highest  degree  iniquitous  that  a  man  who  has  built  the 
house  of  another,  or  furnished  materials  to  build  it,  should 
ibe  denied  payment  therefor,  while  the  debtor  is  permitted  to 
retain  and  enjoy  the  specific  article  which  his  labor  or  money 
has  created,  it  is  difficult  to  understand  upon  what  ground  a 
-court  could  refuse  to  give  effect  to  such  a  statute.  But  the  su- 
preme court  of  Minnesota  did  refuse  to  give  effect  to  it, 
upon  the  novel  ground  that,  in  the  particular  case,  there  had 
been  no  express  contract  for  a  lien ;  that  a  mechanic's  lien  is 


137  Cogel  V.  Mickow, 'II  Minn.  478;  Smith  v.  Lackor,  23  Minn.  454. 
'38  Minnesota  Laws  1869,  ch.  26. 
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a  creature  of  statute  merely ;  that  a  mere  contract  for  the 
purchase  of  certain  materials  to  be  used  in  the  erection  of  a 
building  is  not  "  a  contract  for  a  lien,"  within  the  meaning  of 
the  statute,  nor  one  "under  which  a  lien  would  arise  under 
the  laws  of  this  state ;"  and  that,  if  the  law  were  susceptible 
of  the  contrary  construction,  it  would  be  unconstitutional !  *» 

But,  if  the  property  on  which  the  building  was  erected 
was  not  a  homestead  at  the  time  when  the  lien  of  the  me- 
chanic or  material-man  attached^  the  fact  that  it  became 
such  after  the  lien  attached  would  not  deprive  the  claimant 
of  his  lien.'*** 

In  those  states  where  the  statutes  forbid  the  alienation  or 
encumbering  of  the  homestead,  except  with  the  consent  of  the 
wife,  expressed  by  deed  formally  acknowledged,  it  would  seem 
to  be  a  reasonable  conclusion  that  the  husband  cannot  chaise 
it  with  the  costs  of  improvements  without  the  consent  of  the 
wife  expressed  with  equal  formality.  It  seems  a  sound  view- 
that  what  a  statute  prohibits  a  man  from  doing  directly,  the 
courts  will  not,  by  construction,  permit  him  to  do  indirectly ; 
and  if  the  husband  could,  without  the  consent  of  the  wife, 
charge  the  family  homestead  for  improvements,  an  improvi- 
dent husband  could  easily  make  this  right  the  means  of 
alienating  it  altogether.  "  Improvements,  worthless  to  the 
family,  might  become  an  assurance  of  title  as  effectual  as  a 
deed  properly  executed  and  acknowledged;  or  their  ver>' 
poverty,  the  strongest  reason  why  the  family  should  be 
secured  the  small  pittance  allowed  them  by  law,  might  occa- 
sion its  loss ;  or  the  husband,  by  whose  wrongful  connivance 
the  occupant  had  entered,  might  withhold  the  means  of  com- 
pensating for  them,  and  thus  give  effect  to  his  original 
wrong."  '♦'  In  accordance  with  this  view,  where  the  husband, 
without  the  consent  of  the  wife,  entered  into  a  contract  for 
the  sale  of  a  portion  of  their  homestead  premises,  and  put 
the  purchaser  into  possession  thereunder,  and  the  purchaser 
made    valuable    improvements   thereon,   and   the   husband 

'39  Coleman  v.  Ballandi,  22  Minn.  144. 

'40  Tuule  V.  Howe,  14  Minn.  145. 

*4«  Eckhardt  v>  Schlecht,  29  Tex.  129,  154, 
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brought  an  action  and  recovered  judgment  for  the  premises 
on  the  ground  that  they  were  a  part  of  the  homestead,  the 
court  at  the  same  time  giving  judgment  in  favor  of  the  pur- 
chaser on  a  plea  in  reconvention  for  the  value  of  the  im- 
provements, it  was  held  error  to  withhold  a  writ  of  posses- 
sion until  such  judgment  should  be  paid.'*^  So  in  Iowa  the 
fact  that  a  judgment  was  for  work  and  materials  upon  the 
homestead  of  the  defendant  would  not  make  it  liable  to  sale 
therefor,  except  as  for  a  mechanic's  lien,  enforced  as  such 
in  the  manner  provided  by  statute.'^ 

What  is  an  "  improvement''  within  the  meaning  of  statutes 
of  this  description  ?  Something,  it  seems,  having  the  char- 
acter of  a  fixture.  Under  a  constitutional  provision  creating 
a  homestead  exemption,  but  excepting  from  its  operation 
"  obligations  contracted  for  the  erection  of  improvements 
thereon,"  '^  it  was  held  that  a  debt  contracted  for  a  portable 
engine,  purchased  by  two  partners  and  used  on  the  land 
claimed  as  exempt,  to  supply  motive  power  for  a  cotton-gin 
— one  of  the  partners  having  no  interest  in  the  land,  and  the 
other  being  a  tenant  in  common  thereof  with  his  sister — was 
not  privileged,  because  the  engine  was  not  a  part  of  the 
freehold,  but  personalty,  and  subject  to  the  partnership 
debts.  Nothing,  it  seems,  can  be  deemed  an  improvement, 
within  the  meaning  of  such  a  provision,  that  is  not  attached 
to  the  freehold  as  a  fixture.^^s 

Under  a  statute  in  Georgia,'^^  ''factors,  merchants,  land»- 
lords,  dealers  in  fertilizers,  and  all  other  persons  furnishing 
supplies,  money,  farming  utensils,  or  other  articles  of  neces- 
sity to  make  crops,"  have  the  right,  by  written  contract,  *'  to 
secure  themselves  upon  the  crops  of  the  year  in  which  such 
things  are  done  or  furnished."  The  liens  thus  created  are 
declared  to  be  superior  in  rank  to  all  other  liens,  except  liens 
for  taxes,  the  general  and  special  liens  of  laborers,  and  the 

M3  Ibid. 

*43  Delavan  v.  Pratt,  19  Iowa,  429,  432. 
«44  Const,  of  Arkansas,  1868,  Art.  12,  sec.  3. 
*45  Greenwood  v.  Maddox,  27  Ark.  660. 
m6  Rev.  Code  of  1873,  sec.  1978. 
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special  liens  of  landlords,  to  which  they  shall  be  inferior.*' 
Recollecting  that  the  doctrine  of  the  supreme  court  of 
Georgia  is  that  tlie  homestead — in  which  term  the  personal 
property  exemption  is,  in  that  state,  loosely  included — ^is  in  the 
nature  of  an  encumbrance  upon  the  estate,  and  we  are  pre- 
pared for  the  conclusion  that  the  "  factor's  lien  "  created  by 
this  statute  takes  precedence  of  any  exemption  to  which  the 
family  may  be  entitled  under  the  exemption  law.  The 
Georgia  court,  however,  place  this  conclusion  upon  the  more 
refined  ground  that  supplies  furnished  by  a  factor  or  mer- 
chant to  a  planter,  to  enable  him  to  make  a  crop,  are  in  the 
nature  of  "materials  furnished  therefor,"  which  constitutes 
one  of  the  exceptions  named  in  that  section  of  the  constitu- 
tion of  Georgia  '^^  which  guarantees  a  homestead  exemption ; 
or,  in  the  nature  of  purchase-money — another  exception.*^ 

In  Georgia  a  landlord's  lien  for  rent  is  superior  to  any 
exemption  which  may  be  claimed  by  the  tenant  or  his  wife 
out  of  the  crop  grown  on  the  demised  premises,  or  out  of 
its  proceeds  when  sold/*'  The  reason  given  for  this  rule  is 
that  "  neither  the  crop  nor  the  money  for  which  it  is  sold  is 
legally  or  equitably  the  property  of  the  tenant  until  the  rent 
is  paid,"  and  because  •*  the  landlord  may  follow  either  till 
his  claim  is  satisfied."  '5°  «*  It  would  be  manifestly  unjust, 
and  violative  of  the  rules  of  law,  to  permit  parties  to  use  the 

*47  Const,  of  Georgia,  1868,  Art.  7,  sec.  i ;  Georgia  Code  of  1873,  p.  925, 
sec.  5135. 

m8  Tift  V.  Newsom,  44  Ga.  600.  "A  homestead  of  realty,"  said  Mont- 
gomery, J.,  <*  is  certainly  Hable  for  'money  borrowed  and  expended  in  the 
improvement  of  the  homestead/  and  *for  labor  done  thereon,'  and  'material 
furnished  therefor.'  and  *for  the  purchase-money  of  the  same.'  Upon  what 
better  foundation  does  the  exemption  of  personalty  rest?  None  is  perceived. 
If  none  exists,  it  follows  that  it  must  be  liable  for  the  •  material  furnished 
therefor.'  And,  certainly,  provisions  furnished  to  make  the  crop  may  be 
well  considered  as  of  this  last-mentioned  class.  The  money  expended  in 
the  purchase  of  such  provisions  not  only  vests  the  title  to  the  crop  in  the 
planter,  but  actually  creates  the  crop.  It  may  at  least  be  said  to  be  in  the 
nature  of  purchase-money." 

»49  Davis  v.  Meyers,  41  Ga.  95;  Taliaferro  v.  Pry,  41  Ga.  622;  Harrellv. 
Fagan,  43  Ga.  339, 

«5*»  Davis  V.  Meyers,  supra.  Brown,  C.  J. 
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property  of  another  under  a  contract  for  rent,  and  then  claim 
the  proceeds,  in  kind  or  in  cash,  otherwise  invested,  without 
settling  with  the  landlord  for  the  use  and  occupancy  of  his 
property4"  '^i  xhe  rent  is  said  to  be  in  the  nature  of  the  pur- 
chase-money of  the  crop,  and,  therefore,  included  in  the 
exception  of  the  constitution.'^' 

A  statute  of  Georgia  provides  that  "  all  produce,  rents,  or 
profits,  arising  from  homesteads  in  this  state,  shall  be  for  the 
support  and  education  of  the  families  claiming  said  home- 
steads, and  said  produce,  rents,  or  profits  as  aforesaid  shall 
be  exempt  from  levy  and  sale,  except  as  is  provided  for  in 
the  constitution,  and  except  for  stock,  provisions,  and  other 
articles  used  in  making  the  crop,  necessaries  for  the  family^ 
medical  services,  and  tuition  for  education."  '^3  It  has  been 
held  by  the  supreme  court  of  that  state  that  the  rent  of  a 
house  and  lot  wholly  disconnected  from  the  homestead  is 
not  one  of  the  exceptions  mentioned  in  this  act,  for  which 
the  produce,  rents,  and  profits  of  the  homestead  is  liable. 
The  term  "  necessaries,"  as  there  used,  refers  to  such  as  have 
been  furnished  to  the  family  in  connection  with  the  enjoy- 
ment of  the  homestead  property,  such  as  were  necessary  for 
them  in  the  cultivation  of  the  crops  raised  thereon,  and  for 
the  support  of  the  family  whilst  cultivating  such  crops.'54 

VI I ,    Judgments  in  Actions  Ex  Delicto. 

Some  of  the  homestead  and  exemption  laws  expressly 
limit  their  protection  to  cases  where  the  cause  of  action 
springs  out  of  a  contract.'ss  In  defining  the  nature  of  the 
demands  against  which  the  exemption  created  is  to  operate, 

*5x  Talliaferro  v.  Pry,  supra^  Lochrane,  C.  J. 

*sa  HarrcU  v.  Fagan,  43  Ga.  339 ;  Const,  of  Georgia,  Art.  7,  sec.  I ;  Code 
of  Georgia,  1873,  sees.  5135,  2002. 

'53  Georgia  Acts  of  1869,  p.  24;  Georgia  Code  of  1873,  sec.  2006. 

»54  Huff  V.  Bournell,  48  Ga.  338. 

'55  The  Pennsylvania  act  of  1849  contained  such  a  provision,  and  it  was 
held  that  this  repealed  prior  statutes.  Kenyon  v.  Gould,  61  Pa.  St.  292 ; 
Lane  v.  Baker,  2  Grant  Cas.  424 ;  Edwards  v.  Mahon,  5  Phila.  Rep.  531.  In 
that  state  a  constable  is  not  entitled  to  the  benefit  of  the  exemption  laws  on' 
an  execution  issued  against  him  on  a  judgment  in  an  action  on  his  official 
bond  for  a  violation  of  official  duty.     Kirkpatrick  v.  White,  29  Pa.  St.  176. 
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statutes  frequently  use  such  expressions  as  "debts  con- 
tracted," *56  or  "  any  debt  contracted,"  or  "  any  debt  or  lia- 
bility contracted,"  after  a  date  named.  Moreover,  some  of 
these  laws  expressly  except  from  their  operation  demands 
for  torts  committed  for  which  damages  are  recoverable,  or 
for  costs  awarded  in  such  actions.^57 

A  statute  the  benefits  of  which  were  limited  to  "  any  debt 
growing  out  of,  or  founded  upon,  a  contract,  express  or 
implied,"  '^^  did  not,  of  course,  protect  the  property  of  a 
defendant  against  whom  a  judgment  was  had  in  an  action  for 
slander.^^  But  an  action  on  an  implied  contract  for  use  and 
occupation  of  land  "^  sounded  in  contract,  and  not  in  tort, 
and  was,  therefore,  within  the  class  of  actions  in  which, 
under  this  statute,  the  exemption  was  allowed.*^' 

But  it  was  held  in  Illinois  that  a  homestead  could  not  be 
sold  under  execution  issued  on  a  judgment  for  slander, 
although  it  was  admitted  by  the  court  that  such  a  case  did 
not  fall  within  the  exact  terms  of  their  homestead  act. 
That  statute  '^'  limited  the  exemption  to  "  debts  contracted  " 
from  and  after  a  given  date.  But  subsequently  an  amenda- 
tory act  was  passed,  relating  to  conveyances  of  the  home- 
stead, which  recited  that  it  was  "  the  intent  and  object  of 
this  act  to  require,  in  all  cases,  the  signature  and  acknowl- 
edgment of  the  wife  as  conditions  to  the  alienation  of  the 

'S6  Illinois  Statutes  of  February  ii,  1851. 

*57  Delaware — Personal  property  not  exempt  "upon  execution  or  judgmenr 
recovered  in  any  action  of  trespass  vi  et  armis"  Rev.  Code  1852,  ch.  iii. 
sec.  2.  Nebraska — **  For  money  due  and  owing  by  any  attorney  at  law,  for 
money  or  other  valuable  consideration  received  by  said  attorney  for  any  per- 
son or  persons,'*  Gen.  Stat.  1873,  ch.  57,  sec.  531.  Vermont — "For  dam- 
ages and  costs  recovered  for  neglect  of  owner  to  build  division-fence  between 
the  homestead  and  adjoining  property,"  Gen.  Stat  1862  (App.^870),  ch.  tiS, 
title  22,  p.  456.  Virginia — «*  For  liabilities  incurred  by  any  public  oflBcer.  or 
officer  of  a  court,  or  any  fiduciary,  or  any  attorney  at  law,  for  money  col- 
lected. 

's8  Rev.  Stat.  Indiana  (ed.  1852),  p.  337. 

»59  State  V.  Melogue,  9  Ind.  196. 
•     *^  Crane  v.  Waggoner,  27  Ind.  52. 

>6'  Ibid.,  33  Ind.  83,  85. 

»6»  Act  of  February  11,  1851 ;  Illinois  Statutes  (ed  1858),  p.  576,  sec  I. 


Digitized  by  VjjOOQIC 


HOMESTEAD   AND   EXEMPTION   LAWS.  865 

homestead."  It  was  by  construing  these  two  statutes  to- 
gether that  the  court  reached  this  conclusion — a  conclusion 
which,  though  humane,  and  possibly  beneficial  to  society^ 
must  stand  as  a  naked  piece  of  judicial  legislation."^^ 

But  where  the  protection  of  the  statute  was  extended  to 
"  any  debt  or  liability  contracted"  after  a  given  date,'^^  this 
was  held  to  include  a  judgment  for  damages  for  an  assault 
and  battery  committed  after  the  prescribed  date ;  for  the 
word  "  liability,"  used  in  conjunction  with  the  word  "  debt," 
was  broad  enongh  to  include  all  claims,  whether  founded 
upon  tort  or  contract.'^s 

The  constitution  of  North  Carolina,  adopjied  in  1868,  cre- 
ated an  exemption  of  personal  property  and  of  a  homestead 
*'  from  sale  under  execution  or  other  final  process  of  any  court 
issued  for  the  collection  of  any  debi.''  '^  This,  it  was  held, 
protected  a  homestead  from  forced  sale  where  the  judgment 
was  recovered  in  an  action  for  slander.'^^ 

'^3  Conroy  v.  Sullivan,  44  111.  451.  "The  judgment,"  said  Lawrence,  J., 
**  in  this  case  was  not  strictly  a  debt  contracted.  But  the  law  of  1857  declared 
it  to  be  the  object  of  the  legislature  to  prevent  the  alienation  of  the  homestead 
in  any  case  except  by  the  consent  of  the  wife.  In  the  light  of  both  these  laws 
this  court  has  constantly  held  that  it  was  the  evident  intent  of  the  legislature 
to  protect  the  homestead  as  a  shelter  for  the  wife  and  children,  independently 
of  any  acts  of  the  husband.  He  cannot  deprive  them  of  their  right  to  it 
without  the  consent  of  the  wife,  either  by  his  contracts  or  his  torts.  There 
is  no  more  reason,  so  far  as  the  wife  is  concerned,  for  permitting  it  to  be  sold 
for  the  husband's  tort  than  for  his  violation  of  a  contract,  and  it  is  the  evi- 
dent policy  of  the  law  to  forbid  its  being  sold  under  a  judgment  and  execu- 
tion in  either  case.** 

'64  Rev.  Stat,  of  Wisconsin  (ed.  1858),  p.  785,  sec.  23. 

»^5  Smith  V.  Omans,  17  Wis.  395. 

*^  Const,  of  North  Carolina,  1868,  Art.  10,  sees,  i,  2. 

^^  Dellinger  v.  Tweed,  66  N.  C.  206.  This  judgment  was  concurred  in  by 
Keade,  Dick,  and  Boyden,  JJ.;  Pearson,  C.  J.,  and  Rodman,  J.,  dissenting. 
Keade,  J.,  in  delivering  the  opinion  of  the  court,  said  :  "Against  this  view 
it  is  objected  that  the  words  used  are  "any  debt,"  and  that  a  debt  is  neces- 
sarily founded  on  a  contract.  And,  therefore,  while  the  homestead  cannot  be 
sold  under  execution  at  all,  yet  it  may  be  sold  under  an  execution  obtained 
on  a  tort  or  on  damages.  To  this  it  is  answered  that,  if  the  language  of  the 
constitution  is  to  be  understood  in  the  technical  sense  of  the  term  used,  then 
there  is  no  homestead  exemption  at  all ;  for  it  was  never  known  that  an  exe- 
cution issued  or  was  obtained  upon  a  debt,  or  upon  a  contract,  or  upon  a 
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Does  the  term  ^^debt  contracted''  include  a  debt  contracted 
through  yhii^///  In  New  York,  under  a  statute  exempting 
property  **  from  sale  on  execution  for  debts  hereafter  con- 
tracted," it  seems  to  have  been  ruled  that  a  debtor's  home- 
stead would  be  protected,  although  he  had  obtained  credit 
in  the  particular  case  by  fraudulently  representing  that  the 
house  was  subject  to  sale  on  execution.'^  But  three  of  the 
judges  thought  that  the  statute  did  not  protect  propert>' 
against  an  execution  on  a  judgment  obtained  for  a  fraud. 
But,  in  any  event,  where  the  owner  of  a  house  had  filed  and 
recorded  a  notice  that  he  claimed  the  same  as  his  home- 
stead, and  afterwards  obtained  credit  by  representing  that, 
except  a  small  mortgage,  there  was  no  "  claim  or  encum- 
brance "  thereon,  this  was  not  a  false  representation.  It  was 
said  that  a  homestead  exemption  did  not  constitute  a  claim 
or  encumbrance  on  the  land ;  since,  ''  after  the  exemption 
was  created,  the  defendant  had  the  same  title  to,  and  interest 
in,  the  land,  and  the  same  power  to  dispose  of  it  as  before^ 
and  no  other  person  acquired  any  rights  thereby — "'*^  a  ver}* 

tort,  or  upon  damages.  An  execution  in  all  cases  issues  or  is  obtained  upon 
a  judgment.  So  that,  instead  of  reading  the  constitution  as  it  is,  *  shall  L>« 
exempted  from  sale  under  execution  or  other  final  process  obtained  on  any 
debt,'  we  must  ¥ead  it,  as  it  must  necessarily  mean,  to  make  sense,  *■  shall  be 
exempted  from  execution  obtained  on  any  judgment,'  or  else  we  must  hold 
a  judgment  to  mean  a  debt,  as  clearly  it  does.  And  then  the  manifest  inten- 
tion will  be  carried  out — that  the  homestead  shall  not  be  sold  on  execution  at 
all,  except  in  the  cases  named  in  the  constitution.  But,  then,  it  is  asked,  w 
the  constitution  means  judgment,  instead  of  debt,  why  did  it  not  say  so  ?  1: 
may  just  as  well  be  asked,  if  it  meant  contract,  why  did  it  not  say  so?  It 
does  say  plainly  enough,  and  expressly,  that  it  shall  not  be  sold  under  excco- 
tion,  and  that  was  the  main  idea  to  which  the  convention  was  advertent,  and  it 
was  inadvertent  in  describing  upon  what  the  execution  was  to  issue,  as  well  it 
might  be,  because  an  execution  cannet  issue  except  upon  a  judgment.  We 
admit  that  a  plausible  argument  against  this  view  is  founded  upon  the  impol- 
icy of  allowing  a  man  to  commit  torts  with  impunity.  But  we  think  a  stiit 
more  plausible  argument  might  be  founded  upon  the  impolicy  of  allowing  a 
man  to  avoid  debts  with  impunity.  But  the  constitution  does  neither.  It 
has  nothing  to  do  with  allowing  men  to  commit  torts,  or  to  avoid  debts.  \\ 
looks  away  from  these,  not  as  favoring  them,  but  to  the  paramount  object  of 
establishing  homesteads.** 

«<»  Robinson  v.  Wiley,  15  N.  Y.,  489. 

'^  Ibid,     Opinion  by  Bo  wen,  J.,  Shankland,  J.,  concurring. 
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superficial  course  of  reasoning,  since  the  representation 
operated,  and  was  designed  to  operate,  to  deceive  the  cred- 
itor into  the  belief  that,  except  the  small  mortgage,  the 
house  was  subject  to  execution,  when,  by  filing  a  declaration 
of  homestead,  the  debtor  had  withdrawn  it  from  execution 
as  effectively  as  though  he  had  mortgaged  it  for  its  full  value. 
The  question  thus  left  in  so  unsatisfactory  a  state  by  the 
highest  court  of  New  York  has  been  before  and  since  dis- 
tinctly decided  by  the  intermediate  appellate  courts  of  that 
state — the  supreme  courts;  these  courts  holding  that  the 
statute  does  not  protect  property  from  executions  issuing  to 
enforce  judgments  for  torts  or  judgments  for  costs  obtained 
in  actions  for  tort/7«>  Under  a  statute  similar  in  terms  '7'  the 
supreme  court  of  Georgia  had  no  difficulty  in  holding  that 
the  property  of  a  judgment  debtor  was  not  protected  if  the 
judgment  was  rendered  in  an  action  for  a  tort.  "Whether 
this  discrimination  should  be  made,"  said  Lumpkin,  J.,  **  it  is 
for  the  legislature,  and  not  for  the  courts,  to  decide."  '^a 

How  as  to  judgments  for  costs  in  actions  for  tort? 
Grouping  the  decisions  under  this  head,  we  find,  as  just  seen, 
that  in  New  York  a  judgment  rendered  against  the  plaintiff 
for  costs,  in  an  action  brought  by  such  plaintiff  for  damages 
for  an  alleged  tort,  is  not  a  judgment  for  a  **  debt  contracted," 
within  the  meaning  of  an  exemption  law  of  that  state,  and 
is,  hence,  leviable  out  of  property  otherwise  exempt  under 
the  statute.'73     But  the  contrary  was  held  in  Pennsylvania, 


'70  Schouton  V.  Kilmer,  8  How.  Pr.  527  ;  Lathrop  v.  Singer,  39  Barb.  396. 
And  see  Cook  v.  Newman,  8  How.  Pr.  523,  where  Pratt,  J.,  reasons  clearly 
in  support  of  this  doctrine,  and  then,  by  an  unaccountable  faux  pasy  decides 
exactly  the  other  way. 

»7i  Cobb's  Dig.  Ga.  Stats.  385,  389,  390. 

*7a  Davis  V.  Henson,  29  Ga.  345. 

^73  Schouton  V.  Kilmer,  8  How.  Pr.  527 ;  Lathrop  v.  Singer,  39  Barb.  396. 
Said  the  court :  **  There  is  no  language  found  in  the  act  indicating  an  inten- 
tion to  exempt  from  sale  any  property  on  judgments,  except  for  debts  con- 
tracted. If  the  intention  had  been  to  extend  the  exemption  to  sales  under  all 
judgments  recovered,  it  would  have  been  quite  easy  to  have  so  expressed  it ; 
and  it  is  most  likely,  if  that  had  been  the  intention,  that  it  would  have  been 
so  expressed  in  the  act     The  omission  to  do  so,  and  the  limitation  in  words 

4 
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under  a  statute  limiting  the  exemption  to  judgments  obtained 
upon  contract  and  distress  for  rent.  The  plaintiffs  in  an  ac- 
tion of  trover  were  adjudged  to  pay  the  costs,  and  it  was 
held  that,  as  against  this  judgment,  they  could  hold  the 
property  exempted  by  the  statute.*'* 

VI I L    Public  Debts. 

It  is  a  very  old  maxim  that  ''  the  king  is  not  bound  by  any 
statute  if  he  be  not  expressly  named  to  be  so  bound."  *"  "  The 
king,"  says  Mr.  Broom,*?^  "  is  not  bound  by  any  statute  if  he  be 
not  expressly  named  therein,  unless  there  be  equivalent  words, 
or  unless  the  prerogative  be  included  by  necessary  implication ; 
for  it  is  vakxx^A^  prima  facie  ^  that  the  law  made  by  the  crown. 
with  the  assent  of  the  lords  and  commons,  is  made  for  sub- 
jects, and  not  for  the  crown."  '^7  This  maxim  is  said  to  extend 
to  the  ancient  prerogative  of  the  king,  and  to  those  righb^ 
which  are  incommunicable  and  appropriate  to  him  in  his 
regal  capacity .^'^  Familiar  illustrations  of  it  are  found  in 
the  rule  that  the  statutes  of  limitation,  of  set-off",  and  <!* 
frauds  do  not  affect  the  king.'79  Yet  it  admits  of  these 
broad  exceptions :   That,  "  if  a  statute  is  intended  to  give  a 

to  debts  contracted,  afford  pregnant  evidence  that  the  legislatnre  did  r.  : 
intend  to  extend  its  operation  beyond  the  cases  expressed." 

'74  Lane  v.  Baker,  2  Grant's  Cas.  424.  *' When  a  plaintiff  in  an  action  :' 
trover  is  cast,"  said  Black,  J.,  "and  the  judgment  is  against  him  for  Cv^tv 
he  is  not  thereby  put  into  the  situation  which  the  defendant  would  have  or:  j- 
pied  if  the  luck  had  been  reversed.  A  party  is  not  a  trespasser  becaa^  ' 
sues  another  for  trespass.  Costs  against  the  plaintiff  are  not  like  daici^c^ 
against  the  defendant.  We  are  of  opinion  that  a  judgment  for  costs  is  iv  :  <. 
considered  in  the  same  light  as  a  judgment  for  debt  on  contract,  so  far  a<  t^^ 
exemption  law  affects  the  rights  of  the  parties.  The  fact  that  the  c:^  • 
accrued  in  action  for  a  tort  makes  no  difference.  This  makes  any  fan!  .-r 
allusion  to  the  argument  of  the  plaintiffs  in  error  unnecessary.*' 

*7S  In  law  French  the  maxim  runs  thus :    ^^Roy  n  'est  lie  ptr  ascum  s:&:»\\ 
si  a  ne  soit  expressement  nosmi."     Jenk.  Cent.  307. 

'76  Broom's  Leg.  Max.  72. 

»77  Wright  V.  Mills,  4  H.  &  N.  491 ;  9  Exch.  631 ;  Evans  v.  Jones,  3  H.  4 
C.  423- 

'78  Broom's  Leg.  Max.  75. 

'79  Broom's  Leg.  Max.  74 ;  Bac.  Abr.  (Am.  cd.  1876),  lit.  PrcrogatiTC,  E- 
5,  and  cases  cited. 
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remedy  against  a  wrong,  the  king,  though  not  named,  shall 
be  bound  by  it ;  and  the  king  is  impliedly  bound  by  statutes 
passed  for  the  public  good,  the  preservation  of  public  rights 
and  the  suppression  of  public  wrongs,  the  relief  and  main- 
tenance of  the  poor,  the  general  advancement  of  learning, 
religion,  and  justice,  or  for  the  prevention  of  fraud."  '**  In 
the  United  States  the  same  principle  has  been  held  applica- 
ble to  the  Federal  and  State  governments.*®'  Here  it  is  said 
to  rest  "not  upon  any  notion  of  prerogative,  for  even  in 
England,  where  the  doctrine  is  stated  under  the  head  of 
prerogative,  this,  in  effect,  means  nothing  more  than  that 
this  exception  is  made  from  the  statute  for  the  public  good, 
and  the  king  represents  the  nation.  The  real  ground  is  a 
great  principle  of  public  policy — which  belongs  alike  to  all 
governments — that  the  public  interests  should  not  be  preju- 
diced by  the  negligence  of  public  officers  to  whose  care  they 
are  confided."  ^^ 

It  would  seem  that  an  application  of  this  principle  to 
homestead  and  exemption  laws  in  which  the  state  is  not 
expressly  named  would  result  in  the  conclusion  that  the 
state  is  not  bound  by  such  laws,  especially  where  so  to  hold 
would  contravene  rights  belonging  to  the  state  peculiarly  in 
its  political  character,  such  as  the  right  to  collect  its  rev- 

^^  Ibid.  73;  Bac.  Abr.,  tit.  Prerogative,  E.  5.  See  i  Bl.  Com.  261;  I 
Kent's  Com.  460;  Comyn's  Dig.,  tit.  Parliament,  R.  8. 

'®*  United  States  v.  Knight,  14  Pet.  315;  Com.  v.  Cook,  8  Bush,  225; 
Com.  V.  Lay,  12  Bush,  283;  Divine  v.  Harvie,  7  T.  B.  Mon.  443;  State  v. 
Oarland,  7  Ired.  50;  People  v.  Rossiter,  4  Cow.  143;  State  v.  Kinne,  41 
N.  H.  238;  Com.  V.  Baldwin,  I  Watts,  54;  United  Sutes  v.  Hewes,  Crabbe, 
307 ;  Brooks  v.  The  State,  54  Ga.  36. 

**»  United  States  v.  Knight,  14  Pet.  315, /^r  Mr.  Justice  Barbour.  But, 
in  view  of  the  rule  and  its  limitations,  the  act  of  Congress  of  May  19,  1828, 
regulating  process  in  the  courts  of  the  United  States,  which  extended  to 
prisoners  under  execution  the  privileges  of  the  jail  limits,  embraced  execu- 
tions at  the  suit  of  the  United  States ;  since  the  statute  '*  proposes  only  to 
regulate  the  mode  of  proceeding  in  suits,  does  not  divest  the  public  of  any 
right,  does  not  violate  any  principle  of  public  policy ;  but,  on  the  contrary, 
makes  provisions  in  accordance  with  the  policy  which  the  government  has 
indicated,  by  many  acts  of  previous  legislation,  to  conform  to  state  laws  in 
giving  to  persons  imprisoned  under  their  execution  the  privilege  of  jail 
limits."     Ibid. 
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enue.'*3  in  many  of  the  states  this  question  is  determined 
by  the  express  provisions  of  statutes  which  declare,  in 
various  terms,  that  nothing  shall  be  exempt  from  execution 
where  the  debt,  other  than  public  taxes,  is  due  the  state ;  '-* 
or  where  the  debt  is  for  public  taxes  legally  assessed  upon 
the  homestead  or  other  property ;  '•s  or  where  the  demand  is 

'^3  It  is  thought  that  the  rule  could  well  be  otherwise  in  case  the  state  were 
engaged  in  any  private  business,  such  as  becoming  stockholder  in  a  bank,  or 
the  like. 

'*4  Arkansas — Exemption  of  homestead  "shall  not  be  extended  to  persons 
who  may  be  indebted  for  dues  to  the  state,  county,  township,  or  other  trust 
funds/'  StaL  1874,  ch.  56,  sec.  2625.  Nebraska — Neither  homestead  nor 
personal  property  is  exempt  from  fines  and  costs  of  suit  upon  execution  against 
defendant  for  the  sale  of  liquors  without  license.  Gen.  Stat.  1873,  ch.  5S. 
sec.  590.  Tennessee  —  Homestead  and  personal  property  are  not  exempt 
from  execution  on  judgment  for  failure  or  refusal  to  work  on  public  roads ; 
from  fines  for  carrying  concealed  weapons ;  from  fines  for  selling  intoxicating^ 
liquors ;  from  fines  and  costs  for  voting  out  of  the  district  in  which  the  voter 
resides.    Stat.  1871,  vol.  i,  sec.  21 11  a. 

'85  Arkansas — Homestead  *'not  exempt  from  sale  for  taxes,"  Stot  1874* 
ch.  56,  sec.  2625.  Arizona — As  to  homestead  and  personal  property,  Com- 
piled  Laws  187 1,  ch.  37,  sec.  10.  Colorado — Homestead  and  personal 
property  *<  not  exempt  from  sale  for  payment  of  any  taxes  whatever,  legally 
assessed,"  Rev.  Stat.  1868,  ch.'48,  sec.  33.  Delaware — As  to  personal  prop- 
erty. Rev.  Code  1852,  ch.  iii,  sec.  2.  Dakota — As  to  homestead  "for  taxe> 
accruing  thereon,"  Rev.  Code  1877,  p.  183,  sec.  4.  Georgia — Ibid.^  Code 
1873,  sec.  2002.  Illinois — As  to  homestead  and  personal  property  ''for 
taxes  or  assessments,"  Rev.  Stat.  1877,  ch.  52,  sec.  3.  Indiana — Ibid,,  Stat. 
1876,  vol.  2,  ch.  II,  sec.  14.  Iowa — Homestead  "liable  for  taxes  accruing 
thereon,"  Code  1873,  sec.  1991.  Kansas — Homestead  and  personal  property 
not  exempt  from  taxation  or  sale  for  taxes  <•  under  the  laws  of  this  state," 
Gen.  Stat.  1868,  ch.  38,  sees.  I,  5.  Louisiana — No  property  "exempt  for 
non-payment  of  taxes,"  etc.,  Dig.  Sut  1870,  vol.  i,  p.  701.  Massachusetts— 
As  to  homestead.  Gen.  Stat,  i860,  ch.  104.  sec.  5.  Michigan — Ibid.,  Com- 
piled Laws  1871,  vol.  2,  sec.  6143.  Minnesota — "Real  esUte"  not  exempt 
from  taxation  or  sale  for  taxes,  Bissell  Sut.  at  Large,  ch.  32,  title  5,  sec.  171. 
Mississippi — As  to  homestead  and  personal  property,  Code  187 1,  sec.  2142. 
Missouri — As  to  homestead  (by  implication  from  revenue  law) ;  as  to  per- 
sonal property,  by  direct  provision,  not  exempt  for  taxes  "  due  the  state,  or  any 
city  or  county,"  Wag.  Stat.,  ch.  118,  sec.  12;  ch.  55,  sec.  1$.  Nebraska— 
As  to  homestead  and  personal  property,  Gen.  Sut.  1873,  ch.  57,  sec.  524- 
New  Jersey— As  to  personal  property.  Rev.  Stat  1874,  p.  286,  sec.  la  New 
Hampshire— As  to  homestead.  Gen.  Stat.  1867,  ch.  124,  sec.  i«.  New  York— 
Ibid.,  Edmond's  Stat,  at  Large,  vol.  4  (2d  ed.),  p.  633,  sec.  2.  North  Car- 
olina—As  to  homestead  and   personal  property,  Battle's   Revisal,  ch.  55. 
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for  a  public  wrong  committed,  punished  by  fine.'^  But  where 
the  question  has  arisen  in  the  silence  of  statutes,  the  highest 
courts  of  the  states,  with  two  exceptions,'*'  have  held  other- 
wise.'*® In  Illinois  a  statute  provided  that  the  bond  of  a 
tax-collector  should  be  a  lien  upon  all  his  real  estate  situ- 
ated within  the  county  at  the  time  of  the  filing  of  the  bond/*' 
But  it  was  held  that  a  judgment  against  a  collector  upon  a 
bond  which  was  thus  a  lien  on  his  realty  was  not  a  lien  on 
his  homestead.  A  judgment  against  a  private  person  was 
not,  in  that  state,  a  lien  on  the  homestead  of  the  judg- 
ment debtor,'9°  and  it  has  been  said  that  the  state  was 
not,  in  respect  of  its  revenue,  in  any  better  position  than 
the  citizen  was  placed  in  in  regard  to  the  collection  of  his 
debt.'9« 

In  a  later  case  the  same  court  went  further,  and  held 
that  the  two  statutes  protected  a  homestead  from  sale  under 

^ec.  I.  South  Carolina — Ibid,^  Const,  Art.  2,  sec.  32.  Tennessee — Ibid,j 
Stat.  1871,  vol.  I,  sees.  2111  a,  2114  a,  Texas — As  to  homestead  *'for  taxes 
assessed  thereon,"  Const.,  Art.  12,  sec.  15.  Vermont — /did,.  Gen.  Stat. 
1868  (App.  1870),  ch.  68,  sec.  8.  Virginia — As  to  homestead  and  personal 
property  not  exempt  from  *' lawful  claim  for  any  taxes,'*  Code  1873,  ch.  183; 
sec.  I.  West  Virginia — As  to  personal  property,  Code  1868,  ch.  41,  sec.  28. 
Wisconsin — As  to  homestead,  Rev.  Stat-  1871,  vol.  2,  p.  1550,  sec.  31. 
Nevada — As  to  homestead  and  personal  property,  Compiled  Laws  187 1,  vol. 
I,  p.  62,  sec.  193. 

*^  Nebraska — For  fine  and  costs  of  suit  upon  an  execution  issued  for  the 
sale  of  liquors  without  license.  Gen.  Stat.  1873,  ch.  59,  sec.  590.  Tennes- 
see— For  judgment  for  failure  or  refusal  to  work  on  public  roads ;  for  fines 
■and  costs  for  voting  out  of  the  district  in  which  voter  resides;  for  carrying 
concealed  weapons;  and  for  selling  intoxicating  liquors,  Stat.  1871,  vol.  i, 
sec.  21 1 1  a, 

'^  Com.  V.  Cook,  8  Bush,  220;  Brooks  v.  State,  54  Ga.  36.  Two  nisi 
j>rius  courts  in  Pennsylvania  have  reached  similar  conclusions,  but  on  other 
grounds.  Com.  v.  Dougherty,  8  Phila.  Rep.  366 ;  Com.  v.  Whiteside,  Lan- 
•caster  Bar,  Sept.  25,  1869. 

»®*  Green  v.  Marks,  25  111.  221 ;  Hume  v.  Gossett,  43  111.  297 ;  Loomis  v. 
Gerson,  62  111.  12;  State  v.  Pitts,  51  Mo.  133;  Gladney  v.  Deavors,  11  Ga. 
^9;  Com.  V.  Lay,  12  Bush,  283. 

*^  Sess.  Acts  of  1851,  sec.  7,  p.  53;  Sess.  Acts  of  1861,  p.  227. 

*9o  Green  v.  Marks,  25  111.  221. 

*9*  Hume  V.  Gossett,  43  111.  297. 
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a  judgment  rendered  for  a  fine  and  costs  in  a  prosecution  for 
a  misdemeanor.'^^ 

The  same  result  was  reached  in  Missouri,  but  under  a 
statute  entirely  dissimilar  in  terms.  The  act  in  question  '^^ 
provided  that  the  homestead  therein  defined  should  be 
"  exempt  from  attachment  and  execution,  except  as  herein- 
after provided."  There  was  nowhere  any  proviso  saving 
debts  due  to  the  state.  The  court  held,  in  an  ably-reasoned 
opinion  by  Wagner,  J.,  that  the  statute  protected  the  home- 
stead from  sale  under  an  execution  issued  against  the  surety 
on  a  forfeited  recognizance,  although  the  debt  in  such  a  case 
was  due  to  the  state.'94 

The  contrary  doctrine  has  been  twice  held  by  nisi  prius 
courts  in  Pennsylvania,  under  an  exemption  law  limited  to 
judgments  obtained  upon  contract.'** 

But,  under  a  statute  ^^  making  the  bond  of  a  tax-collector 
a  lien  on  his  property  from  the  date  of  its  execution,  it  was 
held  the  wife  of  a  defaulting  tax-collector  cannot  acquire 
such  a  right  of  homestead  in  his  lands,  by  having  a  home- 
stead set  apart  to  her  by  the  court  of  ordinary,  as  will  exclude 
the  state's  lien.  The  bond  was  given  and  the  default  oc- 
curred in  1867,  prior  to  the  adoption  of  the  constitution  of 

»9»  Loomis  V.  Gerson,  62  111.  12.  "The  object  of  these  laws,"  said  the 
same  learned  judge,  '*  was  to  furnish  a  shelter  for  the  wife  and  children  which 
could  not  be  taken  away  or  lost  by  the  act  of  the  husband  alone.  This  priD> 
ciple  must  equally  exempt  the  homestead  from  sale  under  a  judgment  for  a 
fine  and  costs  rendered  in  a  criminal  prosecution  for  a  misdemeanor.  The 
wife  is  not  to  suffer  for  the  wrongful  act  of  the  husband.  The  state  must 
submit  to  the  same  exemptions  of  a  defendant's  property  that  it  imposes  upon 
its  citizens." 

'93  I  Wag.  Stat.  697,  sec.  I. 

«94  Sutev.  Pitte,  51  Mo.  133. 

'95  Pennsylvania  Act  of  April  9,  1S49 ;  Bright.  Purd.  Dig.  636,  sec.  20  \ 
Com.  V.  Dougherty,  8  Phila.  Rep.  366  (Philadelphia  quarter  sessions.  Pierce, 
J. ) ;  Com.  V.  Whiteside,  I  Lancaster  Bar,  Sept.  25, 1869.  These  cases  hold  thit 
a  recognizance  in  a  criminal  case,  though  in  some  sense  a  contract  between  the 
commonwealth  and  the  party  thereto,  is  in  its  nature  a  part  of  the  criminal 
proceeding ;  in  support  of  which  see  Respublica  v.  Cobbet,  a  Yeates,  352  ; 
Com.  V.  Commrs.  8  Serg.  &  R.  151. 

'96  Georgia  Code  of  1873,  sec.  913. 


Digitized  by  VjjOOQIC 


HOMESTEAD   AND   EXEMPTION   LAWS.  873 

1868  containing  the  enlarged  homestead  exemption.  If, 
therefore,  the  contest  had  been  between  citizen  and  citizen, 
it  would  have  been  governed  by  the  rule  in  Gunn  v. 
Barry; '97  the  provision  of  the  constitution  could  not  act 
retrospectively,  so  as  to  discharge  the  contract;  and  the 
same  rule  was  equally  applicable  to  the  state.'^^  The  su- 
preme court  of  Georgia  has  gone  so  far  as  to  hold  that  a 
statute  exempting  from  execution  for  debt  certain  articles  of 
personal  property,  such  as  beds  and  bedding,  bedsteads, 
spinning-wheel,  a  loom,  a  cow  and  calf,  tools,  cooking  uten- 
sils, a  family  bible,  etc.,  bound  the  state,  although  the  state 
was  not  named  therein,  so  that  the  exempted  articles  could 
not  be  sold  for  public  taxes.  This  statute  is  not  accessible 
to  the  writer,  nor  is  its  language  set  out  in  the  report  of  the 
case  under  consideration,  so  that  it  is  left  to  conjecture 
whether  the  exemption  was  restricted,  like  many  statutes  of 
this  kind,  to  "  debts  contracted,"  or  whether  it  created  a 
general  immunity  against  all  process  of  what  nature  soever. 
But  the  opinion  of  the  court  is  so  interesting  and  instructive 
that  we  advise  its  perusal. '^^ 

The  Kentucky  case,  already  named,  which  holds  that  the 
rule  that  the  state  is  not  bound  by  statutes  in  which  it  is 
lot  expressly  named  applies  to  a  homestead  exemption 
aw,'^*  was  a  suit  in  equity  by  a  defaulting  sheriff  and  his 
;ureties  to  enjoin  the  enforcement  of  a  judgment  which  had 
>een  rendered  against  them  on  a  bond  given  by  them  for  the 
loUection  of  the  state's  revennfe.  An  execution  issuing  from 
he  judgment  had  been  levied  upon  lands  of  the  sureties,  and 
t  was  urged  that  these  were  exempt  under  the  homestead 
aw.^'  But  the  court  held  that,  as  the  state  was  nowhere 
amed  in  the  homestead  law,  it  was  not  bound  by  its  provi- 
ions ;  Lindsay,  J.,  saying :  "As  the  government  of  the  state 
>  established  for  the  good  of  the  whole,  and  can  only  be 

»97  15  Wall.  610. 

'98  Brooks  V.  State,  54  Ga.  36. 

'99  Gladney  v.  Deavors,  1 1  Ga.  89. 

»«>  Com.  V.  Cook,  8  Bush,  220. 

**'  Kentucky  Act  of  February  10,  1866;  Meyer's  Supp.  714. 
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supported  by  means  of  its  revenues,  courts,  in  the  construc- 
tion of  general  laws,  will  not  ordinarily  apply  to  the  state 
such  as,  upon  their  face,  seem  to  have  been  intended  only 
for  declaring  or  regulating  the  rights  and  remedies  of  pri- 
vate individuals,  and  which,  if  so  applied,  will  have  the  effect 
of  obstructing  or  rendering  more  difficult  the  speedy  collec- 
tion of  the  public  dues.  This  rule  is  not  only  founded  upon 
the  highest  public  policy,  but  is  warranted  by  the  firmly- 
established  maxim  that  *  general  statutes  do  not  bind  the 
sovereign,  unless  expressly  mentioned  in  them.*  "  In  a  very 
late  case  in  the  same  state  an  attempt  is  made  to  limit  the 
doctrine  of  this  case,  but  it  must  be  accepted,  we  think,  as 
overruling  it.  Here  the  proceeding  was  in  behalf  of  the  com- 
monwealth, to  recover  damages  of  a  sheriff  upon  his  bond,  for 
failing  to  collect  various  executions  issued  in  favor  of  the  state 
against  certain  persons  "  for  fines  imposed  or  the  costs  of  the 
proceedings  to  be  paid  the  officers  of  the  court,"  as  is  to  be 
gathered  from  the  imperfect  report  of  the  case.  The 
defence  was  that  the  defendants  in  the  execution  had  no 
property  not  exempt  from  execution  under  the  homestead 
law;  and  this  defence  was,  on  demurrer,  held  good,  the 
court  saying  :  "  While  adhering  to  the  doctrine  in  the  case 
of  The  Commonwealth  v.  Cook,  we  are  satisfied  that  ordi- 
nary executions  for  fines,  costs,  etc.,  in  the  name  of  the  com- 
monwealth, are  embraced  in  the  exemption  laws  of  the 
state."  '^'^ 

IX,  Effect  of  Changing  the  Form  of  Indebtedness — 
Exchange  of  Securities — Reneivals, 

In  those  states  where,  either  by  the  terms  of  the  statutes 
themselves  or  by  judicial  construction,  exemption  laws  are 
held  not  to  apply  to  preexisting  debts,  interesting  questions 
have  arisen  as  to  whether  particular  debts  are  to  be  deemed 
as  having  been  contracted  prior  or  subsequent  to*  the  statute. 
Thus,  where  a  note  is  given  subsequently  to  the  enacting  of 
such  a  statute,  in  renewal  of  a  note  given  previously  thereto, 

=»"  Com.  V.  Lay,  12  Bush,  283. 

Digitized  by  VjjOOQIC 


HOMESTEAD    AND   EXEMPTION   LAWS.  8/5 

the  debt  so  evidenced  is  deemed  to  be  a  preexisting  debt, 
and  unaffected  by  the  statute ;  ^3  the  reasoa  of  the  rule  being 
that  the  renewal  of  a  note  is  not  a  satisfaction  of  the  debt,  but 
only  a  change  in  the  evidence  of  the  debt."***  Nor  does  it 
make  any  difference  that  but  one  note  is  given  in  renewal  of 
two  notes  previously  existing.'^s  Accordingly,  where  a  mort- 
gagee was  in  possession  under  an  entry  to  foreclose  at  the 
date  of  the  passage  of  the  Massachusetts  homestead  act  of 
1855,**^  and  afterwards  took  a  new  note  and  mortgage  for  the 
same  amount,  without  release  of  homestead,  and  a  few  days 
later  discharged  the  old  mortgage  and  at  the  same  time  gave 
up  possession,  it  was  held  that  no  estate  of  homestead  was 
acquired  by  the  mortgagee  or  his  family  as  against  the  second 
mortgage.~7 

The  rule  is  the  same  in  case  of  a  higher  security  taken 
for  a  preexisting  indebtedness — as,  where  a  note  is  given 
for  a  simple-contract  debt — it  being  considered  in  such  cases 
that  the  note  is  not  a  payment,  but  a  mere  security ;  that  the 
debt  is  the  substantial  thing,  and  the  note  the  evidence  of 
j^  ao8  'pj^g  same  principle  applies  in  case  of  a  second  judgment 
rendered  in  a  suit  upon  a  prior  judgment;  if  the  first  judg- 
ment was  privileged  against  the  homestead,  the  second  will 
be.'^  In  Pennsylvania  the  rule  is  said  to  be  that  whether  or 
not  a  new  security  given  for  an  antecedent  debt  is  to  be 
deemed  a  satisfaction  of  the  original  debt  by  substitution, 
depends  upon  the  intention  of  the  parties.  And  where  a 
sealed  note  was,  prior  to  the  passage  of  an  exemption  law, 
given  in  settlement  of  a  book-account  debt  existing  pre- 
viously thereto,  and  the  note  passed  into  the  hands  pf  a  third 

303  Pryor  V.  Smith,  4  Bush,  379;  Kibbey  v.  Jones,  7  Bush,  243;  Ladd  v. 
Dudley,  45  N.  H.  61. 

"^^  McLaughlin  v.  Bank  of  Potomac,  7  How.  228;  Lowry  v.  Fisher,  2 
Bush,  70. 

«o5  Ladd  V.  Dudley,  45  N.  H.  61. 

«^  Stat.  1855,  ch.  238. 

207  Burns  v.  Thayer,  loi  Mass.  426. 

*°^  Weymouth  v.  Sanborn,  43  N.  H.  171. 

^°9  Mills  V.  Spaulding,  50  Me.  57.  But  compare  Harlev  v.  Davis,  16  Minn.- 
487,  as  set  out  at  length  hereafter. 


Digitized  by  VjjOOQIC 


876  HOMESTEAD   AND   EXEMPTION   LAWS. 

party,  who  obtained  judgment  upon  it  and  levied  upon  the 
debtor's  property,  it  was  held — no  intention  appearing  to 
extinguish  the  book-account  debt  by  the  sealed  note — that 
the  property  was  not  protected  by  the  exemption  act."**  So, 
where  a  creditor  held  the  promissory  note  of  his  debtor  for 
a  debt  contracted  prior  to  the  passage  of  the  exemption  law, 
which  he  delivered  up,  and  it  was  cancelled,  he  receiving  in 
its  stead  a  bill  single  with  warrant  of  attorney  to  confess 
judgment  for  the  amount  due,  the  judgment  entered  upon 
the  same  was  not  affected  by  the  statute.'"  So  a  note 
secured  by  a  mortgage  given  subsequently  to  the  passage  of 
such  a  statute,  in  renewal  of  an  unsecured  debt  existing 
before  the  statute,  is  not  affected  by  the  statute.'"  And 
this  principle  is  applicable  to  cases  where  the  homestead  was 
acquired  prior  to  the  passage  of  such  a  statute,  as  well  as  to 
those  acquired  subsequently  thereto."^ 

But  it  is  said  to  be  the  settled  law  in  Massachusetts  that 
the  giving  of  a  negotiable  promissory  note  is  a  payment  of 
a  simple-contract  debt,  unless  it  appears  that  it  was  not  so 
intended.  This  presumption,  however,  is  said  to  be  repelled 
in  a  case  where,  by  treating  the  new  note  as  a  payment,  the 
creditor  would  lose  the  advantage  of  some  security,  as  a 
mortgage,  guaranty,  or  the  like.  It  therefore  does  not  apply 
where  a  note  is  given  subsequently  to  the  passage  of  an 
exemption  law,  in  exchange  for  one  made  previous  to  the 
law,  because  the  creditor  would  thereby  lose  the  advantage 
of  the  exemption  of  the  debtor's  real  estate  from  the  right 
of  homestead  which  the  law  gave  him.''*     But  in  an  earlier 

»"  Reed  V.  Defebaugh,  24  Pa.  St.  495.  But  the  contrary  has  been  held  in 
North  Carolina,  the  court  saying  that  the  legal'effect  of  a  bond  is  to  create  a 
debt,  propria  vigore;  and  that  this  is  especially  so  with  respect  to  this  ques- 
tion, since  the  date  of  the  bond  furnishes  a  guide  to  the  levying  officer  as  to 
his  duties.     Dean  v.  King,  13  Ired.  23. 

»"  Weaver's  EsUte,  25  Pa.  St.  434. 

»"  Strachn  v.  Foss,  42  N.  H.  43;  Wood  v.  Lord,  51  N.  H.  448.  But  see 
Adams  v.  Jenkins,  16  Gray,  146,  cited  below. 

"»3  Wood  V.  Lord,  supra. 

"'^  Tucker  v.  Drake,  1 1  Allen,  147.  In  this  case  it  is  said  by  Hoar.  J. : 
*'  It  is  true  that  the  debtor  intended  that  the  transaction  should  produce  this 
result,  and  the  creditors  were  ignorant  that  it  would  have  any  effect  upon  their 
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case  in  the  same  state  it  was  held  that  a  promissory  note, 
secured  by  a  mortgage  taken  since  the  passage  of  the  home- 
stead exemption  acts,  in  exchange  for  a  note  made  before 
those  acts  and  not  so  secured,  was  to  be  presumed  to  be 
taken  in  payment  of  the  first  note,  and  was,  hence,  affected 
by  those  acts.^'s     These  two  cases,  though  not  upon  pre- 

rights  ;  so  that  it  may  be  said  there  could  not  have  been  an  intention  that  it 
should  not  be  a  payment.  But  we  are  of  opinion  that  this  is  rather  specious 
than  sound.  Whatever  was  the  purpose  of  the  debtor  in  his  own  mind,  he 
did  not  communicate  to  the  holders  of  the  notes  that  anything  else  was  pro- 
posed than  a  simple  renewal  of  the  notes.  The  reasons  given  for  the  exchange, 
that  the  old  notes  were  covered  with  endorsements,  or  that  the  new  ones  were 
on  handsomer  paper,  or  that  some  persons  thought  an  old  note  not  so  good 
as  a  new  one,  would  lead  to  no  other  conclusion.  The  notes  taken  did  not 
vary  the  obligation  of  those  for  which  they  were  exchanged  in  any  particular 
except  by  having  a  new  date,  which  was  merely  a  written  admission  of  what 
the  law  implied  from  the  existing  facts.  Some  of  the  new  notes  were  dated, 
not  according  to  the  fact  when  executed,  but  to  correspond  to  the  last  pay- 
ment of  interest.  We  think  the  evidence  shows  that  the  creditors  were,  in 
substance,  informed  that  a  renewal  was  intended,  and  that  this  was  the  trans- 
action to  which  they  assented.  That  they  were  not  aware  that  the  legal 
effect  of  a  renewal  would  differ  from  that  of  the  payment  of  one  note  by 
another,  would,  then,  be  immaterial.  In  Pomroy  v.  Rice,  i6  Pick.  24,  it  is  said 
by  Mr.  Justice  Wilde  that  a  direction  to  renew  a  note,  although  by  making  it 
payable  to  a  new  payee,  ex  vi  termini  shows  that  the  exchange  of  one  note 
for  the  other  was  not  intended  to  be  a  payment.  And  we  find  no  case 
reported  in  this  commonwealth  in  which  the  mere  exchange  of  one  note  for 
another,  without  change  of  amount,  parties,  or  time  of  payment,  has  ever  been 
held  to  be  a  payment  of  the  first.  The  debtor  himself,  in  his  examination  in 
insolvency,  says  that  he  renewed  these  notes,  and  speaks  of  them  as  renewals. 
The  proof  of  the  new  notes  in  insolvency,  if  these  were  mere  renewals,  would 
not  affect  the  rights  of  the  creditors.  Within  the  meaning  of  the  statute  of 
1855,  therefore,  they  were  still  debts  contracted  before  the  passing  of  the  act. 
The  date  of  the  notes  merely  gives  the  time  of  the  new  promise  to  pay  a  debt 
already  contracted.  It  is  not  necessary  to  decide  whether  the  new  notes 
would  be  held  to  be  new  obligations  in  the  hands  of  third  persons  if  they 
had  been  transferred  by  endorsement.  This  case  is  between  the  original  par- 
ties; and  the  transaction  between  them  does  not,  for  the  reasons  given,  appear 
to  us  to  involve  the  contracting  of  any  new  debt.'* 

2»s  Adams  v.  Jenkins,  16  Gray,  146.  Bigelow,  Ch.  J.,  said:  "There 
are  no  facts  in  this  case  from  which  it  can  be  fairly  inferred  that  the 
plaintiff's  debt,  secured  by  the  mortgage  under  which  he  claims  to 
recover  the  premises,  was  a  debt  contracted  prior  to  the  passage  of 
the  homestead  act  of  1855.      ^'^   ^^   contrary,  by  taking  a  new  note  in 
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cisely  the  same  facts,  are  wholly  opposed  to  each  other  in 
principle;  and  the  later  must  undoubtedly  be  understood 
as  overruling  the  earlier. 

But  where  a  note,  given  previously  to  the  passage  of  such 
a  statute,  was  barred  by  limitation,  and,  subsequently  to  the 
statute,  was  revived  by  the  giving  of  a  mortgage,  it  was  held 
that  the  mortgage  was  subject  to  the  exemption ;  "^  because 
a  promise  to  pay  a  debt  barred  by  limitation  is,  in  effect,  a 
new  contract,  and  in  such  a  case  the  cause  of  action  is  not 
the  original  debt,  but  the  subsequent  promise.  And  where, 
in  case  of  the  renewal  of  a  note,  there  is  a  substitution  of 
sureties,  so  that  the  person  who  signs  as  surety  the  new  note, 
given  since  the  statute,  is  a  different  person  from  that  signing 
the  previous  note,  the  contract  of  the  second  surety  is  a  new 
contract, 'dating  from  the  time  of  his  signing,  and  he  will  be 
protected  by  the  statute.'*''  The  implied  contract  which  the 
law  raises  between  a  principal  and  his  surety,  that  the  princi- 
pal will  indemnify  his  surety  for  any  payment  which  the  latter 
may  make  in  consequence  of  his  undertaking  as  surety,  takes 
effect  from  the  time  when  he  signs  or  endorses  as  surety,  and 
not  merely  from  the  date  when  the  surety  pays  the  debt 
Therefore,  where  a  statute  provided  that  no  property  should 
be  exempted  from  levy  on  execution  "  for  a  debt  contracted  " 

lieu  of  the  former  one,  with  a  mortgage  to  secure  its  payment,  it  is  dear 
that  the  parties  intended  it  as  a  new  debt,  and  that  the  old  debt  was  in- 
tended to  be  extinguished  and  paid.  It  is  not  a  case  where  a  party  having  a 
note  secured  by  a  mortgage  surrenders  it  and  takes  a  new  note  in  its  place, 
still  retaining  the  mortgage  as  security.  There  the  inference  is  that  the  panj 
did  not  intend  to  take  the  new  note  in  payment,  because  by  so  doing  he  would 
give  up  his  security  and  receive  nothing  to  take  its  place ;  the  inference  of 
payment  is  rebutted  by  the  circumstances;  a  party  cannot  be  presumed  to  in- 
tend to  abandon  his  security ;  the  more  reasonable  inference,  therefore,  is 
that  renewal  of  the  debt,  and  not  its  payment,  was  the  purpose  which  the 
creditor  had  in  view.  But  a  different  presumption  arises  when  an  old  debt 
not  secured  is  given  up  and  a  new  note  taken,  with  a  mortgage  as  security. 
In  such  case  the  creditor  may  be  presumed  to  receive  the  new  note  in  pay- 
ment of  the  old  one." 

*'^  Grayson  v.  Taylor,  14  Tex.  675. 

"7  Coles  V.  Kelsey,  2  Tex.  571 ;  Bell  v.  Morrison,  I  Pet.  360;  Van  Keoren 
V.  Parmelee,  2  Comst.  425;  Ladd  v.  Dudley,  45  N.  H.  61. 
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previously  to  its  passage,"'^  and  where  an  obligation  of  sure- 
tyship was  entered  into  before  the  passage  of  the  act,  and 
the  surety  paid  the  debt  after  its  passage,  the  homestead  of 
the  principal  was  not  protected  as  against  the  demand  of  the 
surety."^ 

Another  consequence  of  this  provision  of  the  Massachu- 
setts statute  was  that  a  debtor  who  became  insolvent,  owing 
debts  contracted  before  the  passage  of  the  act  to  an  amount 
exceeding  the  amount  exempted  for  a  homestead,  was  under 
the  necessity  of  surrendering  his  homestead  to  his  assignee 
in  insolvency,  such  assignee  being  entitled,  under  another 
statute,''^  to  "  all  property  which  might  have  been  taken  in 
execution  "  against  the  debtor.'*' 

Another  application  of  the  same  provision  was  made  in  a 
case  where  a  debtor,  after  the  passage  of  the  act,  and  after 
the  passage  of  a  subsequent  act  regulating  the  conveyance 
of  homestead  property,  mortgaged  his  home  place,  but  in 
such  a  manner  as  not  to  release  his  right  of  homestead  ;  and 
it  was  held  that  a  judgment  debtor  whose  claim  accrued 
prior  to  the  former  act  might  levy  upon  the  equity  of 
redemption,  and  the  purchaser  at  the  sale  would  take  a  title 
superior  to  the  debtor's  right  of  homestead.  The  mortgage 
had  no  other  effect  than  to  change  the  estate  subject  to  the 
execution  from  an  absolute  title  to  an  equity  of  redemp- 
tion.*" 

Under  an  exemption  law  which  excepts  from  its  operation 
judgments  and  decrees  "founded  on  any  contract  made" 
prior  to  its  passage,  it  has  been  held  that  a  delivery  bond 
given  to  a  sheriff  for  the  forthcoming  of  the  debtor's  home- 
stead, which  had  been  levied  upon  under  a  judgment  founded 
on  a  debt  existing  prior  to  the  passage  of  the  act,  was  not  a 
"  contract " -within  the  meaning  of  the  act.  Such  a  bond 
was  "  a  mere  process  provided  by  the  statute  as  a  means  of 

«'8  Massachusetts  Stat,  of  1855,  ch.  238,  sec.  3. 

^«9  Rice  V.  Southgate,  16  Gray,  142. 

««>  Massachusetts  Stot.  of  1838,  ch.  163,  sec.  5. 

»«*  Woods  V.  Sanford,  9  Gray,  16. 

«"  Howard  v.  Wilbur,  5  Allen,  219. 
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having  execution  of  the  judgment,  and,  at  the  same  time, 
of  giving  indulgence  to  the  defendant ;  and  as  such  it  was 
under  the  power  of  the  court,  and  liable  to  be  quashed  as 
process  of  the  court.  The  statute  had  reference  to  a  con- 
tract made  between  the  parties,  upon  which  judicial  pro- 
ceedings should  be,  or  had  been,  instituted,  and  not  to  the 
legal  steps  or  process  which  might  be  allowed  the  defendant 
in  the  course  of  suit,  judgment,  and  execution  to  enforce 
that  contract."  ^^ 

Under  an  exemption  statute  of  Tennessee,  which  by  its 
terms  applied  only  to  executions  issued  upon  judgments 
founded  upon  contracts  entered  into  on  and  after  February 
I,  1833,"*  it  was  held,  in  a  case  where  the  judgment  was 
upon  an  itemized  account  for  goods  sold  and  delivered,  some 
of  the  articles  before,  and  some  after,  the  date  named  in  the 
statute,  that  the  debtor  was  entitled  to  the  exemption."** 

For  the  same  reasons  a  mere  exchange  of  securities  be- 
tween the  same  parties,  as  the  taking  of  a  new  note  and 
mortgage  in  exchange  for  an  old,  will  not  change  the  nature 
of  the  debt  so  as  to  destroy  the  right  of  the  vendor  to  satis- 
faction out  of  the  premises  sold  and  conveyed,  although  the 
purchaser  may  have  occupied  them  as  his  homestead.'^ 
Thus,  where,  on  the  purchase  of  a  homestead,  the  purchaser 
and  his  wife  executed  a  mortgage  thereon  to  secure  the 

»3  Smith  V.  Brown,  28  Miss.  813. 

»4  Tennessee  Act  of  1833,  ch.  80 ;  Car.  &  Nich.  Sut.,  p.  535. 

^'5  Bachman  v.  Crawford,  3  Humph.  213.  *'The  plaintiff  in  the  execu- 
tion,*' said  Green,  J.,  <*had  his  right  of  action  for  the  articles  delivered  in 
1833,  and,  if  he  bad  chosen,  might  have  brought  his  suit  at  the  end  of  that 
year  for  the  recovery  of  their  value.  But  he  chose  to  let  the  account  run  00 
unliquidated,  and  to  sue  for  the  whole  in  this  action.  He  cannot,  by  his  vol- 
untary act,  thus  deprive  the  party  against  whom  the  execution  issued  of  a 
right  secured  by  law.  The  defendant  could  not,  by  any.  form  of  plead- 
ing known  to  the  law,  have  caused  the  proceeding  to  be  reversed,  so  that  one 
judgment  should  be  rendered  for  the  sum  due  in  1833,  and  the  other  for  the 
articles  obtained  after  the  ist  of  February,  1834.'* 

^^  Pratt  V.  Topeka  Bank,  12  Kan.  570;  Dillon  v.  Byrne,  5  Cal.  455; 
Birrell  V.  Schie,  9  Cal.  104;  Austin  v.  Underwood,  37  111.441;  Wofibrd  v. 
Gaines,  53  Ga.  485.     Contra  :  Harlev  v.  Davis,  16  Minn.  487. 
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purchase-money,  and  other  indebtedness  of  a  kind  such  as 
a  homestead  is  exempt  from  liability  for,  and  thereafter  a 
portion  of  the  mortgage  having  been  paid,  and  such  mort- 
gage is  surrendered  and  a  new  mortgage  executed  by  the 
husband  alone  for  the  balance,  the  creditor  can  enforce  a  lien 
upon  the  homestead  for  so  much  of  the  debt  secured  by  the 
second  mortgage  as  is  for  the  purchase  of  the  land,  and  inter- 
est, but  not  for  the  balance.'*'  So,  under  the  statute  of  Cali- 
fornia, which  in  defining  the  homestead  exemption  protected 
the  vendor's  lien  from  its  operation,  it  was  early  held  that  an 
assignee  of  a  note  given  for  purchase-money  would  succeed 
to  the  rights  of  the  vendor  in  this  regard,  and  that  such  as- 
signee did  not  waive  this  right  by  making  an  additional  loan 
to  the  purchaser,  cancelling  and  satisfying  of  record  the  old 
mortgage,  and  taking  a  new  one,  in  which  the  wife  did  not 
join,  as  security  for  the  whole.  But  in  enforcing  such  a 
mortgage  the  homestead  would  be  subjected  only  to  the 
extent  of  the  unpaid  purchase-money;  as  to  the  rest,  the 
mortgagee  must  look  to  other  property  of  the  mortgagor.'** 

»*7  Pratt  V.  Topeka  Bank,  12  Kan.  570. 

***  Dillon  V.  Byrne,  5  Cal.  455.  The  following  is  the  reasoning  of  the 
court,  Murray,  Ch.  J.,  delivering  the  opinion,  Heydenfeldt,  J.,  concurring: 
-••The  statute  of  this  state  exempts  the  homestead  from  forced  sale,  except  as 
to  mechanics',  laborers',  or  vendors*  liens,  or  mortgages  lawfully  obtained. 
It  is  further  provided  that  no  mortgage,  sale,  or  alienation  of  said  land  shall 
"be  valid  except  the  same  is  signed  by  the  wife.  There  can  be  no  doubt  that, 
by  the  provisions  of  the  act  just  quoted,  the  land  would  be  liable  for  the 
remainder  of  the  purchase-money,  no  matter  to  what  purpose  it  might  be 
-devoted.  It  is  charged  with  a  debt  which  can  only  be  discharged  by  pay- 
ment, voluntary  relinquishment,  or  the  acceptance  of  some  new  or  other  secu- 
rity. Has  there  been  any  substitution  of  a  new  security,  or  any  act  of  the 
plaintiff  tending  to  show  a  relinquishment  of  his  claim  to  hold  the  land 
:subsequent  to  the  mortgage  ?  I  think  not  The  additional  loan  and  the  new 
mortgage  show  a  disposition  to  hold  the  lot  for  the  debt,  and  in  point  of  law 
the  execution  of  the  new,  and  the  satisfaction  of  the  old,  mortgage  may  be 
regarded  as  simultaneous  acts.  A  court  of  equity  will  not  lend  its  aid  to  do 
an  injustice,  and  assist  a  party  in  escaping  from  a  just  liability  which  he  has 
contracted.  The  authorities  which  have  been  cited  in  relation  to  the  vendor's 
lien  have  no  application  in  this  case ;  the  rights  of  the  parties  before  us  grow 
out  of  the  statute.  Treating  the  mortgage  as  a  mere  security  for  the  pur- 
chase-money, it  is  evident  that  the  debt  could  not  be  lost  by  the  acceptance 
of  a  new  mortgage  intended  to  supply  the  old  one  and  secure  the  same  debt. 
We  are  of  opinion  that,  while  the  land  was  chargeable  for  the  purchase- 
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So  the  supreme  court  of  Illinois  held  that  a  mere  change  of 
securities  between  the  same  parties  does   not  destroy  the 
immunity  given  by  the  statute  to  the  vendor;  and  that  the 
rule  is  the  same  where  the  purchase-money  has  been  ad- 
vanced by  a  third  person,  under  such  circumstances  that  the 
statute  extends  to  him  the  same  immunity.     It  was  so  held 
where  a  third  person  had  advanced  money  to  purchase  land, 
and  had  taken  a  mortgage  on  this  land  as  his  security,  and 
had  afterwards  released  the  mortgage  and  taken  security 
under  a  deed  of  trust  covering  this  and  other  property.^' 
But  in  an  earlier  case  in  that  state  A  had  purchased  land  of 
B  on  a  credit,  executing  his  notes  for  the  purchase-money, 
and  B  had  sold  these  notes  to   C,  and  C  had  adjusted  the 
claim  with  A  by  taking  a  note  to  himself,  which  he  had  as- 
signed to  D,  the  plaintiff  in  the  suit,  upon  which  the  judg- 
ment was  obtained.     It  was  held,  in  substance,  that  the  new- 
note  did  not  ca^rry  with  it  the  quality  of  a  note  for  purchase- 
money  so  as  to  be  protected  by  the  statute.'^^     In  Geoi^a, 
where  a  promissory  note,  given  for  land  and  payable  to  the 
vendor  or  bearer^  passed  into  the  hands  of  a  third  person, 
and,  whilst  he  was  the  owner  thereof,  was  renewed  by  the 
maker,  and  the  new  note,  with  a  party  added  thereto  a% 
security,  was  made  payable  to  the  holder  of  the  former  one, 
this  was  held  not  to  be  such  a  novation  of  the  original  con- 
tract as  would  prevent  the  homestead  laid  off  in  the  land 
from  being  sold  to  satisfy  a  judgment  founded  on  the  re- 
newed note.     "The  bearer"  with  whom  the  new  contract 
was  made  was  a  party  to  the  old  contract,  and  the  renewed 
note  was,  equally  with  the  former  one,  a  note  for  the  pur- 
chase-money .*3« 

money,  that  charge  could  not  be  evaded  by  the  execution  of  any  new  mort- 
gage designed  to  secure  the  debt.  But,  at  the  same  time,  we  arc  of  opinion 
that  no  more  than  the  actual  amount  of  the  purchase-money  and  intere>: 
remaining  due  can  be  made  out  of  the  lot;  and  that  for  the  excess  plainiif 
must  proceed  on  his  other  security,  or  against  the  party,  but  not  against  the 
homestead. »»  The  doctrine  of  this  case  is  reaffirmed  in  BirreU  r.  Schic.  9 
Cal.  104. 

*»9  Austin  V.  Underwood,  37  111.  441. 

'^  Phelps  V.  Conover,  25  111.  314. 

»3'  WoiTord  V.  Gaines,  53  Ga.  485.     "It  is  admitted,"  said  McCay,  J., 
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But  in  Minnesota,  under  a  statute  creating  an  exemption 
of  personal  property  except  in  actions  for  the  purchase- 
money  thereof, "3"  where  the  seller  of  an  article  exempt  un- 
der the  statute  took  a  note  therefor,  which  he  endorsed  to  a 
third  person,  and  such  holder  obtained  judgment  thereon 
against  the  purchaser  of  the  goods  as  maker,  and  against  the 
seller  as  endorser,  and  the  seller  paid  the  judgment  and 
brought  an  action  against  the  purchaser  for  the  amount  so 
paid,  in  which  he  caused  the  article  sold  to  be  seized  under 
an  attachment,  it  was  held  that  this  second  action  could  not 
be  regarded  as  an  action  for  the  purcliase-money,  and  that 
the  purchaser  could,  hence,  hold  the  article  as  exempt.  The 
reasons  given  by  the  court  for  so  holding  were  that  the  pur- 
chaser's contract  as  maker,  and  the  seller's  as  endorser,  were 
merged  in  the  judgment  obtained  by  the  holder,  as  a  superior 
security.  The  court  said  that  when  the  seller  paid  the  judg- 
ment he  satisfied  and  extinguished  it,  but  he  did  not  thereby 
become  the  owner  of  it,  nor  the  owner  of  the  note  or  of  the 
original  indebtedness  evidenced  by  the  note.  But  such  pay- 
ment conferred  upon  the  seller  a  right  of  action  as  payee 
and  endorser  against  the  purchaser,  the  maker,  as  in  assuinp- 
sit  for  money  paid,  to  the  extent  of  the  principal  and  inter- 
est of  the  note,  and  not  for  the  purchaser's  original  indebt- 
edness for  the  articles  sold,  which  had  lost  its  character  as 

"that  if  the  renewal  had  been  to  the  original  payee,  though  a  security  was 
added,  there  would  have  been  no  such  novation  as  made  a  new  contract.  But 
when  the  renewal  was  made  the  note  belonged  to  the  bearer,  and  the  question 
is,  Did  the  renewal  to  him  alter  the  case  ?  We  think  not.  The  note  was  pay- 
able to  him.  He  was  contracted  with  in  terms  at  the  giving  of  the  note.  This 
has  been  formally  held  by  the  Supreme  Court  of  the  United  States,  in  refer- 
ence to  the  jurisdiction  of  the  United  States  courts  in  suits  brought  by  hold- 
ers of  notes  payable  to  bearer.  And  this  is  a  fair  view  of  the  nature  of  such 
a  contract.  The  maker,  in  terms,  contracts  to  pay  the  bearer.  When  the 
note  goes  into  the  hands  of  the  bearer,  he  is  the  party  to  it.  If  it  be  renewed, 
it  is  renewed  with  one  of  the  parties  to  it,  and  the  renewal  is  simply  a  con- 
tract fixing  a  new  day  as  to  the  same  matter,  and  with  no  new  or  different  con- 
sideration. No  new  party  to  whom  the  obligation  is  due  is  introduced.  We 
think,  therefore,  that  this  was  no  such  novation  as  made  this  a  new  debt  not 
in  existence  in  July,  1868,  at  the  adoption  of  the  homestead  law." 
233  Gen.  Stet.  Minn.,  ch.  66,  sees.  269,  280. 
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such   indebtedness  and  become   merged  in   the  judgement 
obtained  by  the  holder  of  the  note.*33 

Seymour  D.  Thompson. 

St.  Louis. 

[Notice. — The  right  to  republish  the  foregoing  article,  in  whole  or  in 
part,  is  reserved  by  the  author.] 


'33  Harlev  v.  Davis,  i6  Minn.  487.  I  have  thus  stated  the  reasoning  of  the 
court  at  length  because  I  do  not  wish  to  be  thought  unfair  in  expressing  the 
opinion  that  it  is  wholly  destitute  of  force,  and  that  the  result  arrived  at  is 
equally  destitute  of  justice.  The  court  mistook  the  evidence  of  the  debt  for 
the  debt  itself.  It  was  not  the  debtytYiXch  was  merged  in  the  judgment  obtained 
by  the  holder  of  the  note,  but  it  was  the  note,  the  evidence  of  the  debt.  This 
note,  which  was  merely  a  security  for  a  debt,  was,  in  the  language  of  the 
court,  "merged  in  the  judgment  as  the  superior  security."  It  was,  there- 
fore, merely  an  exchange  of  securities,  and  this,  as  already  seen,  does  not 
alter  the  character  of  the  debt  itself.  In  the  light  of  these  decisions  the 
reason  given  by  the  court  seems  a  mere  subtlety,  which  resulted  in  defeating 
the  express  provision  of  a  statute  which  was  framed  to  prevent  a  result  $0 
unconscionable  as  that  the  purchaser  of  an  article  should  keep  and  enjoy  the 
article  itself,  and  withhold  from  the  seller  the  purchase-money. 
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///.     TRIAL  BY  JURY. 

This  is  a  subject  on  which  much  nonsense  is  spoken  and 
written.  Trial  by  jury  has  the  advantage  of  immemorial 
usage  upon  its  side.  The  freest,  most  civilized,  and  advanced 
nations — England  and  America — have  jealously  guarded  it 
as  an  effectual  defence  and  protection  of  their  civil  rights. 
Their  example  has  been  followed,  in  the  criminal  department 
of  law  at  least,  by  other  enlightened  nations  as  fast  as  they 
have  broken  the  chains  of  tyranny,  prejudice,  or  ignorance. 
But,  of  late,  there  has  sprung  up  in  this  country  a  wide- 
spread disposition — and  that,  too,  in  the  minds  of  many  of 
the  best  informed — ^to  question,  and  even  deny,  the  utility 
and  sense  of  continuing  the  jury  system  in  civil  cases, 
although  they  freely  admit  that  it  is  the  best  system  yet  de- 
vised for  the  trial  of  criminal  cases. 

They  say  there  is  no  magic  in  a  name.  A  system  which 
may  be  efficient,  and  which  may  have  acquired  renown,  when 
applied  in  one  mode,  may,  when  regarded  in  another  light, 
and  applied  in  other  circumstances  to  a  different  state  of 
things,  be  productive  of  inconvenience,  uncertainty,  injustice, 
and  ruin.  That  the  system  has  been  found  beneficial  in  crimi- 
nal trials  is  not  conclusive  as  to  its  fitness  for  all  trials  what- 
soever. They  represent  that  our  criminal  jurisprudence  is  sim- 
ple; that  it  is  learned  without  protracted  study;  that  it  forms 
but  a  little  part  of  professional  education ;  and  what  the  gen- 
tlemen of  the  law  treat  with  such  easy  indifference  it  would 
not  be  difficult  for  an  unlettered  jury,  under  the  direction  of 
a  judge,  to  comprehend  and  apply.  The  fact  to  be  ascer- 
tained is  generally  divested  of  those  complicated  matters 
which  create  all  the  difficulty  in  the  determination  of  the 
matters  of  civil  right.  A  crime  has  been  committed,  and  the 
proof  adduced  to  bring  home  the  guilt  of  the  accused  is  in 
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few  cases  beyond  the  understanding  of  a  jury.  The  nature 
of  the  trial  excites  their  interest  and  enlivens  their  attention; 
the  mode  of  procedure  is  calculated  to  enlighten  even  the 
dullest,  and  the  high  responsibility  which  humanity  feels  at 
issuing  an  award  of  life  or  death  removes  a  criminal  trial 
beyond  the  reach  of  considerations  which  must  decide  the 
competency  of  juries  for  the  settlement  of  matters  civil.  A 
nation  tenacious  of  its  liberties  could  not,  moreover,  in 
political  cases,  endure  that  these  should  be  annihilated  with- 
out the  free  consent  of  the  citizens  by  whom  they  were 
secured.  Judges,  elevated  above  their  position  in  society,, 
might  have  no  sympathy  with  the  motives  that  actuated  the 
accused,  but  which  found  a  welcome  reception  in  the  hearts 
of  his  fellow-citizens.  In  all  countries  judges  are  generally 
the  organs  of  the  government,  though  less  so  in  the  United 
States  than  elsewhere ;  and  the  jealousy  with  which  their 
proceedings  are  regarded  has  found  too  just  a  foundation  in 
the  frequency  with  which  their  powers  have  been  abused^ 
To  give  them  the  power  of  deciding  on  the  guilt  of  criminals 
would  prove  detrimental  to  the  well-being  of  society,  by 
shaking  public  confidence  in  the  officers  by  whom  its  peace 
is  to  be  preserved.  On  subjects  of  great  public  interest, 
where  popular  excitement  has  taken  the  reins  from  reason,, 
and  popular  passion  has  created  indifference  to  conse- 
quences, it  would  stimulate  insurrection,  or  create  suspicion,, 
anarchy,  and  discontent,  were  such  excesses  checked  but  by 
the  people  themselves.  In  short,  to  impose  this  duty  on  the 
judges  would  be  to  dig  the  grave  of  the  purest  virtue,  which 
would  inevitably  sink  beneath  the  malignity  of  popular  de- 
traction. 

It  is  claimed  that  in  criminal  justice  the  simplicity  of  the 
procedure,  the  general  simplicity  of  the  fact  to  be  tried,  and 
the  general  principles  of  justice  tempered  with  humanity 
which  ought  to  guide  the  decision,  render  the  rude  judgment 
of  twelve  unlettered  men  fit  enough  for  serving  the  object  of 
criminal  justice.  That  an  erroneous  verdict  here  is  not 
fraught  with  such  gross  oppression  as  in  a  civil  matter;  so- 
ciety is  the  opposing  litigant  to  the  accused ;  its  broad  and 
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ample  shoulders  can  well  bear  that  one  unprincipled  adven- 
turer should  be  let  loose  for  a  little  longer  to  weigh  upon 
them — ^to  add  an  additional  wrong  to  those  which  a  stupid 
jury  has  let  pass  unpunished  —  consoling  itself  with  the 
reflection  that  it  is  better  it  should  be  so  than  have  an 
after-resurrection  of  repentance,  on  proof  of  the  inno- 
cent being  condemned.  That  a  rough  and  sound  verdict  of 
this  kind  does  not,  indeed,  in  any  case  defeat  the  object  of 
the  trial.  Though  the  punishment  which  the  law  imposes  as 
a  consequence  of  a  verdict  of  guilty  cannot  follow,  yet  the 
accused  cannot  retire  from  his  long  interview  with  the  judi- 
cial authorities  unaffected  by  the  narrow  escape  which  he 
has  had ;  and  the  solemnity  of  the  trial  operates  often  as 
much  in  the  way  of  example  as  the  horror  of  the  execution. 

But  the  same  persons  who  agree  in  the  views  just  ex- 
pressed, and  urge  the  expediency,  and  even  necessity,  of  a 
jury  in  criminal  trials,  at  once  deny  that  they  have  any 
meaning  or  application  in  regard  to  civil  cases.  Here,  they 
say,  the  jury  in  favoring  A  do  injustice  to  B,  and,  while  an 
approximation  to  a  correct  judgment  on  the  evidence  is  all 
that  is  required  of  a  criminal  jury — their  leaning,  it  is  sup- 
posed, being  to  mercy — it  is  essential  in  civil  cases,  to  avoid 
rendering  the  whole  proceeding  a  very  mockery,  and  the 
verdict  of  the  jury  a  libel  upon  justice,  to  .weigh  in  the 
nicest  scales  the  whole  circumstances  of  the  case,  to  its 
minutest  particular;  to  subject  the  law  to  no  crude  notions 
of  justice,  or  the  rules  of  evidence  to  the  fanciful  presump- 
tions from  character  or  preconceived  opinions. 

It  cannot  be  denied  that  plausible  arguments  may  be 
urged  against  the  fitness  of  a  jury  to  determine  the  intricate 
questions  that  often  arise  in  civil  actions.  Nor  will  it  be 
thought  a  suffiaient  answer  to  say  that  the  system  has  in  this 
and  the  mother  country  antiquity  to  recommend  it.  We  live 
in  times  when  this  plea  is  treated  with  small  respect.  A  bet- 
ter reason  for  the  continuance  of  an  institution  must  be  given 
than  that  it  has  been  handed  down  to  us  by  our  forefathers, 
although  this  alone  ought  to  raise  a  presumption  in  its  favor, 
and  throw  upon  an  opponent  the  burden  of  proving  his  ob- 
jection. 
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"When  the  English  adopted  trial  by  jury,  they  were  a 
semi-barbarous  people ;  they  have  since  become  one  of  the 
most  enlightened  nations  of  the  earth,  and  their  attachment 
to  this  institution  seems  to  have  increased  with  their  increas- 
ing cultivation.  They  have  emigrated  and  colonized  every 
part  of  the  habitable  globe;  some  have  formed  colonies, 
others  independent  states ;  the  mother  country  has  main- 
tained its  monarchial  constitution  ;  many  of  its  offspring  have 
founded  powerful  republics;  but  everywhere  they  have 
boasted  of  the  privilege  of  the  trial  by  jury.  They  have 
established  it,  or  hastened  to  reestablish  it,  in  all  their  settle- 
ments. A  judicial  institution  which  thus  obtains  the  suffrages 
of  a  great  people  for  so  long  a  series  of  ages,  which  is  zeal- 
ously reproduced  at  every  stage  of  civilization,  in  all  the  cli- 
mates of  the  earth,  and  under  every  form  of  human  govern- 
ment, cannot  be  contrary  to  the  spirit  of  justice." 

In  his  great  work,  "  Democracy  in  America,"  M.  De 
Tocqueville  thus  speaks  of  trial  by  jury  in  civil  causes: 

"The  institution  of  the  jury,  if  confined  to  criminal  causes, 
is  always  in  danger ;  but,  when  once  it  is  introduced  in  civil 
proceedings,  it  defies  the  aggressions  of  time  and  man.  If 
it  had  been  as  easy  to  remove  the  jury  from  the  manners  as 
from  the  laws  of  England,  it  would  have  perished  under  the 
Tudors;  and  the  civil  jury  did,  in  reality,  at  that  period,  save 
the  liberties  of  England.  In  whatever  manner  the  jury  be 
applied,  it  cannot  fail  to  exercise  a  powerful  influence  upon 
the  national  character;  but  this  influence  is  prodigiously 
increased  when  it  is  introduced  into  civil  causes.  The  jur>'. 
and  more  especially  the  civil  jury,  serves  to  communicate  the 
spirit  of  the  judges  to  the  minds  of  all  the  citizens ;  and  this 
spirit,  with  the  habits  which  attend  it,  is  the  soundest  prepa- 
ration for  free  institutions.  It  imbues  all  classes  with  a 
respect  for  the  thing  judged,  and  with  the  notion  of  right. 
If  these  two  elements  be  removed,  the  love  of  independence 
becomes  a  mere  destructive  passion.  It  teaches  men  to 
practice  equity ;  every  man  learns  to  judge  his  neighbor  as 
he  would  himself  be  judged.  And  this  is  especially  true  of 
the  jury  in  civil  causes ;  for,  whilst  the  number  of  persons 
who  have  reason  to  apprehend  a  criminal  prosecution  is  small. 
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every  one  is  liable  to  have  a  law  suit.  The  jury  teaches  every 
man  not  to  recoil  before  the  responsibility  of  his  own  action^ 
and  impresses  him  with  that  manly  confidence  without 
which  no  political  virtue  can  exist.  It  invests  every  citizen 
with  a  kind  of  magistracy ;  it  makes  them  all  feel  the  duties 
which  they  are  bound  to  discharge  towards  society^  and  the 
part  which  they  take  in  its  government.  By  obliging  men  to 
turn  their  attention  to  other  affairs  than  their  own,  it  rubs  off 
that  private  selfishness  which  is  the  rust  of  society." 

He  moreover  claims  that  it  is  a  great  instrument  for  the 
education  of  the  people;  that  it  contributes  powerfully  to 
form  the  judgment  and  increase  the  natural  intelligence  of  the 
people.  It  may  be  regarded  as  a  gratuitous  public  school, 
ever  open,  in  which  every  juror  learns  his  rights,  enters  into 
daily  communication  with  the  most  learned  and  enlightened 
members  of  the  upper  classes,  and  becomes  particularly 
acquainted  with  the  laws,  which  are  brought  within  the  reach 
of  his  capacity  by  the  efforts  of  the  bar,  the  advice  of  the 
judge,  and  even  by  the  passions  of  the  parties;  that  the 
practical  intelligence  and  political  good  sense  of  the  Ameri- 
cans are  mainly  attributable  to  the  long  use  which  they  have 
made  of  the  jury  in  civil  causes. 

These  are  weighty  reasons  in  favor  of  the  jury  system. 
And  they  are  borne  out  by  the  advancement  and  the  expe- 
rience of  other  nations.  The  Danish  jurist,  Repp,  well 
expresses  this  view  when  he  says:  "All  modern  nations 
{European  and  American  at  least),  in  so  far  as  they  dare 
express  their  political  opinions,  though  disagreeing  in  many 
other  points  in  politics,  seem  to  agree  in  this :  that  they  con- 
sider trial  by  jury  as  a  palladium^  which,  lost  or  won,  will 
draw  the  liberty  of  the  subject  along  with  it.  In  the  many 
constitutions  which  have  been  projected  or  established  in  the 
nineteenth  century,  most  other  things  were  dissimilar  and 
local ;  this  alone  was  a  vital  point,  a  puncium  saliens,  from 
which  it  was  expected  that  the  whole  fabric  of  a  liberal  con- 
stitution would  be  spontaneously  dated."  And,  in  all  revolu- 
tionary movements  in  the  nations  of  the  continent,  this  mode 
of  trial  has  been  put  in  the  van  of  their  demands. 
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Trial  by  jury  makes  the  law  plain  to  the  comprehension  of, 
and  popular  with,  the  people,  whom  it  most  concerns.  It 
was  said  of  Socrates  that  he  first  drew  philosophy  from  the 
clouds,  and  made  it  walk  upon  the  earth.  And  of  the  civil 
jury  it  may  also  be  said  that  it  is  an  institution  which  draws 
the  law  from  the  clouds  of  technicality  and  abstraction,  in 
which  it  is  prone  to  hide,  and  makes  it  walk  upon  the  earth, 
and  familiarize  itself  with  the  unlearned  and  poor,  and  teach 
them,  as  well  as  the  more  favored  and  exalted,  the  nature 
and  extent  of  their  legal  rights  and  remedies. 

The  object  of  all  judicial  investigation  is  the  discovery  of 
truth.  Suppose  the  jury  were  abolished;  what  shall  we  sub- 
stitute in  its  place?  Shall  we  place  upon  the  judge  the  bur- 
den of  deciding  both  the  law  and  the  fact  ?  Forsyth,  in  his 
"History  of  Trial  by  Jury,"  says:  "To  say  nothing  of  the 
exhaustion  of  mind  which  would  be  felt  by  a  judge  called 
upon  in  the  rapid  succession  of  causes  tried  at  nisi  prius  to 
weigh  contradictory  evidence  and  balance  opposing  probabili- 
ties, although  it  may  sound  paradoxical,  it  is  true  that  the 
habitual  and  constant  exercise  of  such  an  office  tends  to  unfit  a 
man  for  its  due  discharge.  Every  one  has  a  mode  of  drawing 
inferences  in  some  degree  peculiar  to  himself.  He  has  cer- 
tain theories  with  respect  to  the  motives  that  influence  con- 
duct. Some  are  of  a  suspicious  nature,  and  prone  to  deduce 
unfavorable  conclusions  from  slight  circumstances.  But  each 
is  glad  to  resort  to  some  general  rule  by  which,  in  cases  of 
doubt  and  difficulty,  he  may  be  guided.  And  this  is  apt  to 
tyrannize  over  the  mind  when  frequent  opportunity  is  given 
for  applying  it.  But  in  the  ever-varying  transactions  of  hu- 
man life,  amid  the  realities  stranger  than  fiction  that  occur, 
where  the  springs  of  action  are  often  so  different  from  what 
they  seem,  it  is  very  unsafe  to  generalize,  and  assume  that 
men  will  act  according  to  a  theory  of  conduct  which  exists  in 
the  mind  of  the  judge.  These  views  are  just,  and  will  be 
confirmed  by  every  lawyer  of  capacity  and  experience. 

But  to  all  this  it  is  often  answered,  the  fault  of  the  jury 
system  consists  in  this :  that  it  is  a  system  of  humbug  and, 
frequently,  of  perjury.     The  jury  are  set  apart  in  a  box  and 
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told  that^  they  are  judges.  The  lawyers  address  them  as 
judges.  The  judge  addresses  them  as  judges.  To  be  sure, 
he  tells  them  flatly  they  must  not  meddle  with  the  law,  and 
that  they  must  take  it  from  his  mouth ;  but  he  tells  them, 
also,  they  are  the  judges  of  the  fact,  although  he  may  prob- 
ably annul  their  verdict  because  they  have  misjudged  the 
fact.  This  mode  of  treating  them  as  judges  flatters  their 
vanity,  and  flatters  the  vanity  of  the  populace,  who  are  told 
they  are  judged  by  their  country — meaning  thereby  that  they 
are  judged  by  each  other;  whereas,  in  reality,  their  transac- 
tions are  judged  of  according  to  law  as  expounded  by  pro- 
fessional lawyers.  Some  jurymen  think  themselves  judges, 
occasionally  try  to  judge  for  themselves,  but,  oppressed  by 
the  law  of  unanimity,  and  their  own  want  of  experience  in 
business,  they  are  compelled  to  yield  after  an  ineffectual 
struggle,  and  to  give  way  to  a  majority  of  their  brethren, 
who  usually  obey  the  direction  of  the  judge.  The  minority 
in  such  cases,  it  is  alleged,  are  sure  to  incur  the  guilt  of  per- 
jury, and  sometimes  the  whole  jury  do  so.  They  are  sworn 
to  try  the  cause;  but,  instead  of  doing  so,  which  would  re- 
quire a  special  exercise  of  judgment  in  each  man,  and  there- 
by lead  to  strife,  they  retire,  for  safety  and  ease,  to  apathy, 
and  wait  to  hear  and  obey  the  opinion  of  the  judge. 

All  this  is  wrong,  these  objectors  claim.  And  they  enquire, 
with  a  fine  show  of  indignation,  Why  should  the  forms  of  a 
barbarous  age  be  maintained  to  the  effect  of  producing  de- 
ception? Why  should  not  justice  be  administered  under 
forms  consistent  with  truth  and  honesty  and  sound  principle, 
and  in  such  a  way  that  all  may  understand  what  is  doing — 
that  a  man  may  know  under  what  sort  of  government  he 
actually  lives,  what  place  he  holds,  and  what  place  other 
men  hold,  and  what  duties  they  perform  to  the  community  ? 
Why  should  jurymen  be  puffed  up  with  the  notion  that  they 
are  judges,  when  so  many  inventions  have  been  devised  to 
limit  and  annul  their  decisions,  and  have  even  been  rightly 
and  necessarily  devised,  as  all  admit  who  know  anything  of 
such  proceedings? 

It  appears  to  us  that  all  this  heat  and  all  these  objections 
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come  from  misconstruction  and  misunderstanding,  wilful  or 
ignorant,  of  the  proper  province  of  a  jury.  They  are  to 
decide  the  controverted  facts  of  a  cause,  under  the  law  as 
given  them  by  the  judge.  If  they  go  contrary  to  the  law. 
their  verdict  will  be  set  asic^e.  But,  as  to  the  facts,  they  are  the 
supreme  arbiters.  If  their  verdict  is  against  all  the  evidence, 
the  judge  will  not  allow  it  to  stand.  But,  if  it  is  a  question 
of  the  weight  of  evidence,  however  much  there  may  be  on 
one  side,  and  however  little  on  the  other,  and  whatever  the 
judge's  private  opinion  may  be,  the  conclusion  of  the  yxry 
upon  such  evidence,  in  civil  causes,  must  stand. 

The  trial  by  jury,  then,  is  in  reality  a  trial  by  one's  peers. 
England  and  America  were  the  first  countries  on  earth  that, 
at  least  in  modern  times,  attained  to  a  perfectly  fair  adminis- 
tration of  justice,  while  they  had  a  fixed  system  of  law. 
This  is  mainly  to  be  ascribed  to  trial  by  jury.  One  great 
value  of  a  trial  by  jury  consists  in  the  control  over  judges 
which  it  gives  to  the  public.  Parties  meet  each  other  pub- 
licly ;  each  brings  forward  his  evidence  publicly.  The  import 
of  the  case  on  both  sides  is  stated  before  the  public.  The 
judge  conducts  the  proceedings,  and  virtually  decides  the 
case,  in  the  face  of  the  public.  The  use  of  the  jury  is  that 
the  judge  cannot  decide  the  cause  by  merely  declaring,  in  a 
form  of  words,  that  the  plaintiff  has  gained,  or  the  defendant 
has  gained,  his  cause.  A  dozen  ordinary  men  have  been  set 
apart,  by  lot,  in  a  box ;  there  they  sit ;  they  have  heard  and 
seen  all  that  passed,  and  the  judge,  by  his  conduct  and 
decisions  during  the  trial,  must  satisfy  them  that  he  is  right. 
If  he  fail,  they  have  it  in  their  power,  for  a  time  at  least,  to 
put  a  negative  upon  his  judgment. 

Most  signal  benefits  result  from  this.  The  people  are  con- 
strained to  elect  (we  believe  that  the  election  of  judges  is  a  bad 
system)  men  experienced  in  business  and  learned  in  the  law. 
An  ignorant  man  in  such  a  situation  would  never  be  able  to 
control  the  lawyers,  and  would  be  exposed  and  run  down  by 
public  ridicule. 

The  judge  is  constrained  to  act  justly.  He  must  act 
righteously,  or  encounter  infamy  and  daily  discomfiture  from 
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the  opposition  of  juries  to  his  opinions.  Hence  the  general 
impartiality  and  high  reputation  of  our  judges.  The  Turkish 
mollahs  or  cadis  are  said  to  yield  readily  to  corruption.  Let 
it  be  supposed  that,  when  a  cause  is  called,  a  committee  of 
the  surrounding  mob  were  at  the  same  instant  called  out  by 
lot,  and  the  cadi  or  judge,  after  hearing  the  cause,  compelled 
to  convince  this  committee  that  the  decree  pronounced  by 
him  is  just ;  it  is  evident  that  he  would  immediately,  or  from 
necessity,  become  a  just  judge. 

Our  system  is  one  of  law,  and  not  one  of  caprice.  It  is 
correct  in  that  it  provides  that  disputes  shall  be  decided,  not 
by  ignorant  men,  but  by  the  aid  of  judges  learned  in  the  law. 
Were  ordinary  persons  taken  by  dozens,  by  lot,  from  the  mass 
of  mankind,  to  decide  causes  without  the  direction  of  judges, 
the  country  would  be  without  law.  Every  different  jury 
would  have  a  different  opinion  concerning  the  rules  of  busi- 
ness. In  other  words,  no  man  would  know  how  to  act,  be- 
cause justice  would  be  administered  according  to  no  fixed  or 
recorded  principles.  All  the  speculations  of  those  men  who 
propose  to  establish  local  or  popular  tribunals,  to  decide 
without  appeal,  are  the  result  of  mere  ignorance.  Civiliza- 
tion cannot  make  progress  unless  the  principles  be  fixed 
and  certain  according  to  which  transactions  are  to  be  regu- 
lated, and  principles  can  only  be  recorded  and  adhered  to 
by  men  who  make  the  study  of  them  the  chief  business  of 
their  lives. 

Trial  by  jury  always  has  been  popular  with  the  people, 
and  in  spite  of  all  that  has  been  said  against  it  of  late  years, 
and  in  spite  of  its  gross  abuse  in  many  instances,  it  has  not 
only  held  its  ground,  but  the  people  have  placed  it  beyond 
the  law-making  authority  to  tamper  with  it,  by  embedding 
it  in  the  constitution  of  each  state.  And  Judge  Cooley,  in 
an  able  article  published  in  the  December  number  of  the 
American  Law  Register,  entitled  "  Some  New  Aspects  of  the 
Right  of  Trial  by  Jury,"  calls  attention  to  the  fact  that,  in 
several  of  the  states,  the  legislature  has  gone  beyond  the 
constitution  in  giving  importance  to  the  jury  by  diminishing 
the  functions  of  the  judge ;  taking  from  him  entirely  the 
right  of  assisting  and  guiding  the  action  of  the  jury  in  sift- 
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ing  and  weighing  evidence,  which  was  an  important  part  of 
his  duty  at  the  common  law.  The  judge  is  required  in  these 
states  to  confine  his  charge  strictly  to  a  written  presentation 
of  the  law,  and  is  inhibited  from  commenting  on  the  facts. 
This  is  the  case  in  Missouri.  Judge  Cooley  says :  "  It  does 
not  seem  to  have  occured  to  any  one  to  raise  the  question 
whether,  in  preserving  the  historical  right  of  jury  trial,  the 
constitution  has  not  guaranteed  the  functions  of  the  judge, 
as  well  as  those  of  the  jury;  and  whether  it  was  admissible 
to  change  the  system  radically  in  one  particular  more  than 
another.  *  *  *  It  is  surely  a  matter  of  some  importance 
to  know  whether  the  judge  may  be  made  a  cipher  in  this 
time-honored  tribunal,  and  whether  the  agreement  of  twelve 
men  in  a  certain  conclusion  on  the  facts,  however  accom- 
plished, is  all  the  constitution  aims  at.**  This  whole  article 
is  well  worthy  the  careful  consideration  of  every  lawyer. 

While  we  deprecate  encroachment  upon,  or  diminution 
of,  the  functions  of  the  judge,  rightly  understood,  as  they 
existed  at  the  common  law,  we  are  firm  believers  in  the  sys- 
tem of  trial  by  jury  in  both  criminal  and  civil  cases.  That 
it  might  be  modified  in  some  particulars  so  as  to  increase  its 
efficiency  without  in  the  .least  impairing  the  system,  we  also 
believe.  But  it  is  not  the  purpose  of  this  paper  to  discuss 
this  matter.  We  believe  the  system  the  best  yet  devised  by 
man  for  the  administration  of  justice.  Taking  all  things  into 
consideration,  it  is,  as  a  rule,  the  best  for  suitors,  the  best  for 
the  people,  the  best  forjudges,  and  for  the  profession  of  the 
law.  Much  weight  is  to  be  given  to  the  deliberate  judgment 
of  a  great,  brave,  thoughtful,  intelligent,  and  progressive 
people  in  favor  of  this  system,  which  they  have  long  tried, 
which  has  become  more  popular  the  more  intelligent  and 
great  they  have  become,  which  they  have  found  efficient  in 
the  administration  of  justice,  and  which  they  declare  to  be 
the  palladium  of  their  liberties.  It  is  only  eminent  and  ex- 
alted nations  that  can  thus  believe  in  trial  by  jury.  Where 
the  mental  capacity  of  a  nation  is  mean,  or  the  standard  of 
public  morality  low,  and  the  obligation  of  an  oath  is  lightly 
felt,  no  worse  a  system  could  be  devised. 

For  protecting  thft  innocent,  the  jury  system  is  most  effect- 
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\ial.  It  is  very  rare  that  an  innocent  man  is  convicted.  To 
say  such  a  catastrophe  never  happens  would  be  to  deny 
recorded  facts.  But,  before  it  can  happen,  the  accused  has 
many  opportunities  to  prove  himself  not  guilty.  The  exam- 
ining and  committing  magistrate,  the  grand  jury  and  petit 
jury,  and  the  presiding  judge  must  all,  in  different  degrees, 
have  concurred  in  the  result.  And  this  is  not  all,  for  the 
court  of  appeals,  to  which  the  convicted  may  appeal,  stands 
ready  to  correct  any  error  that  may  have  been  committed  in 
the  steps  leading  to  the  conviction. 

But  it  cannot  with  equal  truth  be  asserted,  as  pointed  out 
by  Mr.  Forsyth,  that  juries  never  acquit  in  ordinary  cases 
where  they  ought  to  condemn.  "  This  is,  no  doubt,  the  vul- 
nerable point  of  the  system :  that  feelings  of  compassion  for 
the  prisoner,  or  of  repugnance  to  the  punishment  which  the 
law  awards,  are  sometimes  allowed  to  overpower  their  sense 
of  duty.  Th^  usurp,  in  such  cases,  the  prerogative  of 
mercy,  forgetting  that  they  have  sworn  to  give  a  true  ver- 
<iict  according  to  the  evidence.  But  it  is  an  error  at  which 
humanity  need  not  blush;  it  springs  from  one  of  the  purest 
instincts  of  our  nature,  and  is  a  symptom  of  kindliness  of 
heart  which,  as  a  national  characteristic,  is  an  honor." 

That  our  judges  in  this  country  and  England  are  held  in 
higher  estimation  and  honor  than  in  other  countries  is  due, 
in  great  part,  to  the  jury  system.  In  deciding  upon  facts, 
opinions  will  necessarily  vary,  and  judges,  like  other  men, 
are  liable  to  be  mistaken  in  estimating  the  effect  of  evidence. 
Every  one  thinks  himself  competent  to  express  an  opinion 
on  a  mere  question  of  fact,  and  would  not  hesitate  to  com- 
ment freely  and  with  acrimony  upon  the  decision  of  a  judge 
which,  on  such  a  question,  happened  to  be  at  variance  with 
his  own.  The  judge  would  incur  much  odium,  and  lose 
much  respect,  if,  in  the  opinion  of  the  public,  he  had  decided 
wrong  on  a  matter  of  fact  about  which  they  believed  them- 
selves as  well  able  to  determine  as  himself.  This  kind  of 
attack  is  now  saved  him  by  the  intervention  of  the  jury. 
He  merely  expounds  the  law  and  declares  its  sentence,  and 
in  the  performance  of  this  duty,  if  he  does  not  always  escape 
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criticism,  he  very  seldom  incurs  censure.  And  it  may  be 
said  that  the  tendency  of  judicial  habits  is  to  foster  an  astute- 
ness which  is  often  unfavorable  to  the  decision  of  a  question 
upon  its  merits.  No  mind  feels  the  force  of  technicalities 
so  strongly  as  that  of  a  lawyer.  It  is  the  mystery  of  his 
craft,  which  he  has  taken  much  pains  to  learn,  and  which  he 
is  seldom  averse  to  exercise.  The  jury  acts  as  a  constant 
check  upon,  and  corrective  of,  that  narrow  subtlety  to. which 
professional  lawyers  are  so  prone,  and  subjects  the  rules  of 
rigid  technicality  to  be  construed  by  a  vigorous  common 
sense. 

And  De  Tocqueville  is  right  when  he  says,  in  substance^ 
that  the  jury,  which  seems  to  restrict  the  rights  of  the  judi- 
ciary, does,  in  reality,  consolidate  its  power;  and  in  no 
country  are  the  judges  so  powerful  as  where  the  people  share 
their  privileges.  It  is  especially  by  means  of  the  jury,  in 
civil  causes,  that  the  American  magistrates  imbue  the  lower 
classes  of  society  with  the  spirit  of  their  profession.  Thus 
the  jury,  which  is  the  most  energetic  means  of  making  the 
people  rule,  is  also  the  most  efficacious  means  of  teaching  it 
how  to  rule  well. 

The  members  of  the  legal  profession  ought  to  be  the  last 
to  denounce  the  jury  system,  or  to  wish  to  see  it  in  any  way 
impaired.  They,  more  than  any  other  profession  or  class  of 
men,  have  been  the  leaders  and  rulers  of  the  people  of  this 
country.  They  have  been  enabled  to  do  this  by  their  influ- 
ence upon  the  minds  of  men ;  and  the  most  abundant  source 
of  their  authority  has  been,  and  is,  the  civil  jury.  Through 
this  medium  they  are  in  constant  intercourse  with  the  people  ; 
and,  to  their  honor  be  it  said,  they  have,  in  that  intercourse, 
so  impressed  the  people  with  their  ability,  culture,  honor, 
integrity,  and  fitness  to  rule,  that  they  have  willingly  chosen 
them  as  their  law-makers  and  rulers. 

Of  the  abuses  of  the  jury  system  we  have  not  space  to 
speak.  Every  good  citizen  is  interested  in  exposing  and 
crushing  them.  The  Globe-Democrat  of  this  city  for  once 
deserves  well  of  this  whole  community  for  the  thorough  ajid 
fearless  manner  in  which  it  has  made  known  to  the  people 
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the  abuses  of  trial  by  jury  in  fhis  city.  If  the  other  great 
daily  journals  of  the  country  would,  in  a  like  manner,  point 
out  these  abuses,  and  demand  their  immediate  correction,  it 
would  be  but  a  short  time  before  they  would  be  entirely 
reformed.  If  error,  abuse,  and  wrong  have  crept  into  the 
system,  the  true  remedy  is,  not  to  abolish  it,  but  to  vigorously 
go  about  abolishing  the  error,  abuse,  and  wrong. 
7 
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IV.    BOOK  REVIEWS. 

The  American  Decisions  :   Containing  all  the  Cases  of  General 
Value  and  Authority  Decided  in  the  Courts  of  the  several  States, 
from  the  Earliest  Issue  of  the  State  Reports  to  the  year  1869. 
Compiled  and  Annotated  by  John  Proffatt,  LL.  B.,  Author 
of  "A  Treatise  on  Jury  Trial,'*  etc.    San  Francisco:     A.  L. 
Bancroft  &  Co.     1878.     Vol.  I,  pp.  xxvi,  740. 
The  editor  proposes  to  "  include  in  this  series  of  reports  all  the 
cases  of  any  general  value  and  authorit} ,  from  the  earliest  reported 
decisions  of  any  of  our  state  courts  up  to  the  year  1869,  after  which 
period  the  ground  is  covered  by  the  series  known  as  *  The  Ameri- 
can Reports.' "    We  are  also  informed  that  " it  is  not  thought  de- 
sirable to  include  the  Federal  decisions,  of  which  a  revision  is  being 
published."    The  latter  statement  will  certainly  be  a  matter  of 
news  to  the  profession,  who  will  curiously  ask,  "What  revision? 
under  what  auspices?  and,  by  whom?" 

In  the  prefatory  statement  from  which  we  are  quoting  we  are  in- 
formed that  "  a  special  feature  of  these  reports,  and  one  which,  it 
is  hoped,  will  be  found  of  much  advantage,  are  [sic]  the  notes 
affixed  to  the  cases."  Mr.  Proffatt  promises  he  "will  endeavor  to 
bestow  great  care  and  research  in  these  notes.  All  fanciful  or  di- 
gressive discussions  will  be  avoided,  the  great  aim  being  to  make 
them  pointed,  compact,  and  practical ;  to  give,  in  the  first  place, 
by  reference,  either  to  text-books  or  subsequent  decisions,  some  idea 
of  the  value  of  a  case  as  authority — how  far  it  is  adapted  or  modi- 
iied  in  the  particular  state  where  the  decision  is  made,  and  bow  far 
it  agrees  with  the  current  of  authority  elsewhere.  In  this  way  a 
system  of  comparative  legal  principles  will  be  evolved.  In  some 
few  instances  a  note  may  be  extended  into  an  essay,  wherein  an 
effort  will  be  made  to  give  an  exhaustive  review  of  the  authorities, 
both  English  and  American,  on  the  question  decided."  "An  in- 
stance of  a  note  of  this  kind,''  continues  Mr.  Proffatt,  "  will  be 
found  in  the  first  volume,  affixed  to  a  decision  in  Pennsylvania,  in 
the  case  of  Graham  v.  Bickham,  on  the  subject  of  liquidated  dam- 
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ages.    It  will  be  found  that  there  are  upwards  of  one  hundred  cases 
reviewed  or  cited  in  this  note." 

Mr.  Proffatt  further  tell  us  that  '^  the  arrangement  of  the  cases 
is  made  with  a  view  of  showing  a  connected,  regular  order  of  adju- 
dication in  each  state.  Thus,  the  reports  of  a  state  for  a  certain 
period  are  taken,  and  cases  are  selected  in  order  from  them ;  then 
the  reports  of  another  state  are  examined  for  the  same  period  of 
time,  and  cases  selected  in  the  same  manner;  and  in  this  way  until 
a  volume  is  compiled.  In  the  selection  of  cases  for  the  succeeding 
volume,  the  cases  are  taken  up  at  the  point  where  they  were  left  in 
the  preceding  volume.  *  *  *  In  this  manner  each  volume  will 
-cover  a  certain  period  of  time,  and  the  decisions  from  the  reports 
of  each  state  can  be  traced  in  continuous  order  through  the  series." 

Such  is  the  plan  furnished  of  this  work;  and, '' from  an  estimate 
made"  by  its  projector,  'Mt  is  calculated  approximately  that  the 
revision  of  the  reports  carried  out  on  the  plan  here  proposed,  omit- 
ting mere  practice  reports,  will  take  about  seventy-five  volumes  of 
this  series." 

It  is  obvious  that,  if  this  plan  is  carried  out  according  to  these 
promises,  "  there  need  be  little  said  to  show  the  immense  advan- 
tage and  convenience  of  these  volumes  to  the  active  members  of 
the  profession  who  are  not  able  to  purchase  the  entire  volumes  of 
the  state  reports,  or  who  have  no  facilities  or  opportunity  for  re- 
search in  law  libraries."  And  it  must  also  be  conceded  that,  when 
these  promises  shall  have  been  fulfilled,  "a  lawyer  who  is  provided 
with  his  own  state  reports,  and  who  has,  besides,  the  volumes  of 
this  series,  supplemented  with  the  series  known  as  the  'American 
Reports,'  may  well  be  considered  as  equipped  for  the  ordinary 
needs  of  his  practice." 

The  prospectus  of  a  work  of  such  magnitude,  accompanied  with 
the  first  volume  of  it,  is  calculated  to  arrest  at  once  the  attention 
of  the  profession;  and  the  great  interest  which  it  will  excite  is 
likely  to  provoke  two  enquiries:  i.  Is  the  plan  thus  determined 
upon  the  best  that  could  have  been  devised  ?  2.  Is  it  likely  to  be 
faithfully  carried  out,  and  within  a  reasonable  length  of  time? 

We  feel  constrained  to  express  the  opinion  that  the  projectors  of 
this  work  have  not  devised  the  best  plan  for  the  accomplishing  of  a 
work  which,  properly  planned  and  executed,  might  be  so  fruitful 
of  beneficial  results  to  the  profession.  We  go  further;  we  assert  a 
conviction  that  this  is  not  a  plan  at  all,  but  that  it  is  a  mere  expe- 
dient^  dictated  by  the  necessity  of  doing  the  work  piecemeal.    A 
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plan  would  have  involved  a  preliminary  survey  of  the  entire  fidd, 
a  careful  selection  of  all  the  cases  to  be  embraced  in  the  entire 
series,  and  the  making  of  an  entire  concordance  of  Americaa 
case  and  statute*law.  Thus  prepared,  the  editor  could  have  affiled 
to  every  paragraph  of  the  syllabus  of  every  case  a  list  of  all  other 
cases  affirming,  following,  overruling,  denying,  doubting,  or  quali- 
fying the  point  therein  expressed,  and  of  all  repealing  statntes. 
With  a  work  of  this  kind,  embodying  a  sufficient  number  of  the 
best  cases,  arranged  according  to  topics,  with  complete  references 
to  all  other  decisions  on  the  same  questions,  the  practitioner  would 
indeed  ''be  equipped  for  the  ordinary  needs  of  his  practice." 
But  how  is  it  likely  to  be  on  the  plan  proposed  by  Mr.  Proffiut? 

First,  what  guaranty  does  an  announcement  of  this  plan  afford 
the  profession  that  he  has  made  a  survey  of  his  work  snfficientlj 
thorough  to  enable  him  to  judge  with  soundness  what  cases  to  in- 
clude in  his  series  and  what  to  leave  out  ?  They  know  that,  on  the 
plan  proposed,  he  can  do  no  more  than  embrace  in  this  series  one- 
twentieth  of  the  reported  American  case-law,  from  the  beginning 
of  such  reporting  down  to  the  year  1869.  Has  he  done  anjthifigf 
or  suggested  anything,  that  would  indicate  that  he  is  qualified, 
either  by  years,  or  experience,  or  preparation,  for  the  most  ^"Axxk 
and  delicate  task  of  culling  so  little,  and  yet  so  much,  wheat  from 
such  a  wilderness  of  chaff?  How  can  he  undertake  to  say,  wirhoor 
having  first  made  an  examination  of  the  entire  field,  what  cases  are, 
and  what  are  not,  ''  of  established  general  authority,  *  *  * 
endorsed  by  subsequent  decisions,  or  cited  by  text-book  writers?" 
How  can  he,  without  such  preliminary  preparation,  safely  promix 
that  he  will  not  leave  out  many  such  cases,  and  that  he  will  not 
leave  out  some  that  are  of  more  value  than  these  he  puts  in? 

Again,  how  can  one  mind  shoulder  the  task  of  annotating  in 
the  thorough  manner  proposed  by  Mr.  Proffatt — so  as  "  to  give 
*  *  *  by  a  reference,  either  to  text*books  or  to  subsequent  d^ 
cisions,  some  idea  of  the  value  of  a  case  as  authority — how  &r  it  ^ 
adopted  or  modified  in  the  particular  state  where  the  decision  b 
made,  and  how  far  it  agrees  with  the  current  of  anthorities  eisc- 
where,"  evolving  in  this  way  '*a  system  of  compaiatiTe  legal 
principles  ?' '  There  are  now  extant  about  2, 200  volumes  of  Amen- 
can  state  reports,  and  each  volume  contains,  on  an  average,  more 
than  too  cases;  and,  hence,  to  do  the  amount  of  ''evolving" 
which  this  task  will  require,  it  will  be  necessary  for  Mr.  Proffatt  to 
read,  partially  or  completely,  between  100,000  and  200,000  case^ 
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::  )r  else  to  trust  to  the  imperfect  digests  or  text-books  which  cover 

::out  partially  the  different  titles  of  the  law.  Working  upon  either 
)lan,  if  he  works  faithfully,  he  will  not  see  the  end  of  his  task 

:  jntil  he  is  as  old  as  Sir  William  Blackstone  would  have  been  could 

:  le  have  lived  to  read  the  volume  before  us. 

Let  us  look  at  this  more  closely.  There  are  215  cases  reported 
In  this  volume.     Omitting  brief  references,  ninety  of  these  cases 

-have  notes  appended  to  them,  varying  in  length  from  a  few  lines 
to  several  pages.  Thus  it  is  seen  that  about  four-ninths  of  the 
cases  are  annotated.  The  aggregate  of  these  notes  in  this  volume 
is,  by  printer's  measurement,  175,000  ems  of  brevier,  equivalent  to 

-about  250,000  ems  of  small  pica;  so  that  these  notes  would  make 
about  100  pages  of  text  of  the  ordinary  American  law-books.  Now, 
it  is  given  out  that  this  series  will  embrace  about  15,000  cases.    If 

.Mr.  Proffatt  annotates  all  these  cases  as  thoroughly  as  he  has  anno- 
tated these  in  this  volume  (and  we  shall  subsequently  show  that  he 
must  annotate  mare  thoroughly,  in  order  to  show  how  far  each  case 

annotated  ''agrees  with  the  current  of  authorities  elsewhere"),  it 
will  be  necessary  for  him  to  write  about  6,500  notes,  embracing 
about  5,850  pages  similar  in  size  and  type  to  the  ordinary  Ameri- 
can law  treatise,  and  covering  almost  every  department  of  the  law. 
In  other  words,  in  addition  to  the  vast  work  of  making  the  selec- 
tions of  cases,  of  re-writing  head-notes,  of  condensing  statements 
of  fact,  of  verifying  citations,  and  of  revising  proofs,  he  must  do 
an  amount  of  original  writing  equivalent  to  the  writing  of  eight 
ordinary  law  volumes.  But  this  does  not  by  any  means  cap  the 
climax.  The  key-stone  is  added  to  the  towering  arch  of  this 
Chdteau  d' Espagne  by  the  announcement  of  the  publishers  that  it 
is  expected  to  complete  this  work  at  the  rate  of  from  six  to  twelve 
volumes  a  year  I 

The  space  at  our  disposal  obliges  us  to  limit  this  notice  chiefly 
to  the  plan  of  the  work  and  to  the  probabilities  of  its  being 
successfully  carried  out;  and  we  cannot,  therefore,  speak  much 
with  reference  to  its  execution,  except  to  point  out  defects  which 
spring  almost  inevitably  from  a  defective  plan.  How  can  a  man, 
beginning  with  the  earliest  cases  to  build  up  such  a  work,  and  pro- 
ceeding with  his  task  piecemeal,  avoid  making  many  mistakes  un- 
less he  knows  all  the  law?  Now,  although  Mr.  Proffatt  hoists  the 
addition  of  "LL.  B."  with  as  much  seeming  pride  as  an  admiral 
flies  his  pennant,  it  does  not  follow  from  this  that  there  is  not  some 
law  which  he  does  not  know ;  for  this  degree  is  conferred  by  many 
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American  colleges  as  the  reward  of  from  nine  to  twelve  months'* 
study  of  elementary  legal  treatises.  We  must  not,  therefore,  be 
surprised  to  find  that  Mr.  ProfTatt  has  included  in  this  volume  some 
cases  which  are  no  longer  the  law  in  some  of  the  states,  while  he 
has  failed,  in  his  notes,  to  inform  us  of  this  important  fact.  We 
have  space  to  note  but  a  few  instances.  The  first  case  in  the  book,. 
Hanlon  v.  Thayer,  Quincy,  99  (1765),  holds  that  a  wife's  articles 
of  apparel  and  ornament,  owned  by  her  before  marriage,  except 
necessary  wearing  apparel,  are  liable  to  attachment  for  the  debts  of 
her  husband.  But  Mr.  ProfTatt  fails  to  inform  us  that  this  rule  has 
been  abolished  by  statute  in  several  states,  either  by  declaring  that 
a  husband's  interest  in  his  wife's  property  shall  not  be  liable  to  be 
seized  for  his  debts,'  or  else  by  declaring  that  whatever  property 
the  wife  brings  into  the  marital  partnership  shall  remain  her  own.* 
He  also  prints  Miller  v.  Lynde,  2  Root,  444  (1796),  which  holds 
that  an  action  brought  by  a  citizen  of  one  state  against  a  citizen 
of  the  same  state,  jointly  with  citizens  of  another  state,  is  not  re- 
movable (by  the  non-resident  citizens)  to  the  circuit  court  of  the 
United  States ;  but  he  fails  to  remind  us  that  this  case  arose  under 
the  judiciary  act,  and  that,  under  the  act  of  18759  the  contrary  rule 
has  been  declared.'  Again,  he  prints,  on  p.  246,  Jlespublica  v.  Os- 
wald, I  Dallas,  319  (1788),  which  holds  that  it  is  acontempt  of  court 

*  Mo.  Rev.  Stat.  1855,  ch.  63,  sec.  i ;  White  v.  Dorris,  35  Mo.  187 ;  Cun- 
ningham V.  Gray,  20  Mo.  170;  Tally  v.  Thqmpson,  20  Mo.  277;  Hockaday 
V.  Sallee,  26  Mo.  219;  Schneider  v.  Staihr.  20  Mo.  271;  Harvey  v.  Wick- 
ham,  23  Mo.  117;  Boyce  v.  Cayce,  17  Mo.  47;  Barbee  v.  Wimer,  27  Mo. 
140;  Pawley  v.  Vogel,  42  Mo.  291.  This  statute  has  been  followed  by  one 
still  more  sweeping:  Laws  of  Mo.  1875,  p.  61.  See,  also,  Gen.  Stats.  Conn, 
(ed.  of  1875),  p.  456,  sec.  1 1.  Nor  did  the  diligence  of  Mr.  Profiatt  discover 
that  the  rule  of  this  old  Massachusetts  case  has  been  repealed  by  statute,  even 
in  Massachusetts:  Mass.  Stats.  1857,  ch.  24;  Chapman  v.  Williams,  13  Gray, 
416. 

a  Code  of  Ala.  1876,  sec.  2705 ;  Ark.  Dig.  Stats.  1874,  sec.  4193 ;  Civil 
Code  of  Cal.,  sees.  162,  171 ;  Gen.  Laws  Col.  1877,  sec.  1747;  Code  of  Ga. 
1873,  sec.  1754;  Coda  of  Iowa,  1873,  sec.  2203;  Dassler's  Kan.  Stats.  1876^ 
sec.  2705;  Civil  Code  of  La.,  Fuqua,  Art.  2314;  Rev.  Stats.  Me.  1874,  p. 
491,  sees.  I,  2;  Compiled  Laws  Mich.  1871,  p.  1477,  sec.  25;  Suu.  at 
Large,  Minn.,  1873,  p.  702,  sec.  47 ;  Gen.  Suts.  N.  H.  p.  337,  sec.  i ;  Rev. 
Stats.  N.  J.  1874,  p.  468,  sec.  i;  4  Stats,  at  Large,  N.  Y.  (2d  ed.),  p.  513, 
sec.  i;  Bright  Purd.  Dig.  (Penn.)  p.  1005,  sec.  13;  Gen.  Suts.  R.  I.  1872, 
p.  329,  sec.  I ;  Rev.  Stats.  S.  C.  1873,  p.  482,  sec.  i ;  Pasc.  Dig.  Laws  of 
Texas  (2d  ed.).  Art.  4641. 

3  Girardey  v.  Moore,  5  C.  L.  J.  78. 
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to  publish  remarks  in  a  newspaper  which  have  a  tendency  to  preju- 
dice the  public  with  respect  to  the  merits  of  a  cause  depending  in 
court,  and  to  corrupt  the  administration  of  justice.  To  this  Mr. 
Proflfatt  adds  the  following  note :  "  This  case  was  cited  and  ap- 
proved in  a  similar  case,  in  The  People  v.  Wilson,  64  111.  195 ;  s.  c, 
16  Am.  Rep.  528,  where  it  was  held  that  the  publication  of  an  arti- 
cle in  a  newspaper  in  a  place  remote  from  that  where  the  court  is  be  * 
ing  held,  concerning  a  cause  pending  in  court,  and  which  has  a  ten- 
dency either  to  prejudice  the  public,  to  corrupt  the  administration  of 
justice,  to  influence  the  court  by  a  threat  of  '  popular  clamor,'  or  to 
reflect  on  the  tribunal,  the  parties,  the  jurors,  the  witnesses,  and  the 
counsel,  is  a  contempt  of  court,  and  punishable  as  such  by  a  process 
of  attachment."  But  he  fails  to  tell  us  that  this  doctrine  of  con- 
structive contempts  was  abolished  by  the  statute,  as  to  Federal 
courts,  as  early  as  1831,^  and  that  many  of  the  states  have  in  like 
manner  abolished  it.^  Nor  can  we  commend  the  discrimination 
which  (p.  211)  prints  The  State  v.  Wells,  Coxe,  424(1790),  laying 
down,  among  other  things,  the  rule  as  to  homicide  in  self-defence, 
but  which  neither  points  nor  even  alludes  to  the  earliest  American 
case  on  the  same  subject,  which  intimates  that  in  such  cases  the  vio- 
lent character  of  the  deceased  may  be  shown — although  reported  in 
a  volume  from  which  he  has  made  extracts  for  this  volume.^ 

These  observations  are  not  made  in  a  fault-finding  spirit.  They 
are  merely  designed  to  point  out  what  the  writer  conceives  the  in- 
superable difficulty  of  completing  a  work  of  this  magnitude  on  the 
plan  proposed.  It  would  be  very  unjust  to  Mr.  Proffatt  not  to  say 
that  his  head-notes  are  very  apt  and  terse,  and  that  his  annotations — 
although,  through  the  fault  of  his  plan,  necessarily  imperfect — ex- 
hibit good  judgment  and  great  industry,  and  promise  to  be  very 
useful  to  the  practitioner.     In  fact,  we  do  not  see  how,  working 

4  Rev.  Stat.  U.  S.,  sec.  725. 

5  This  repeal  of  the  old  rule  is  embodied,  either  by  an  express  declaration 
or  by  necessary  exclusion,  in  the  following  statutes :  Code  of  Ala.  1876,  sees* 
542-544  ;*  Ark.  Dig.  Stats.  1874,  sec.  818;  Code  Civil  Proc.  Cal.,  sec.  1209; 
Rev.  Stats.  Conn.  1875,  p.  61,  sec.  15:  Code  of  Ga.  1873,  sec.  47";  2  Rev. 
Suts.  Ind.  1876,  p.  8,  sec.  13;  Code  of  Iowa,  1873,  sees.  3491,  3492;  Gen. 
Suts.  Ky.  1873,  p.  357,  sec.  4;  Compiled  Laws  Mich.  1857,  sec.  4074;  2 
Stats,  at  Large,  Minn.,  1873,  p.  939,  sec.  i ;  i  Wag.  Mo.  Stats.,  p.  423,  sec.  35  ; 
Gen.  Stats.  Oregon,  sec.  640;  i  Bright.  Purd.  Dig.  (Penn.),  p.  273,  sec.  4; 
2  Tenn.  Stats.  1871,  sec.  4106;  Code  of  Va.  1873,  p.  1204,  sec.  27;  2 
Suts.  Wis.  1871,  pp.  1737,  1738;  2  N.  Y.  Stats,  at  Large,  p.  288,  sec.   10. 

^  Robertson  v.  The  Sute,  Addison,  246  (i794)« 
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upon  this  piecemeal  plan,  he  could  have  done  so  well,  and  we  ar? 
candid  in  saying  that,  if  he  gets  out  his  subsequent  volumes  at  the 
rate  of  one  a  month,  or  one  every  two  months,  we  do  not  expect 
him  to  keep  them  quite  up  to  the  standard  of  this  one.  No  person 
familiar  with  law-book  making  can  fail  to  see  that  this  volume  con- 
tains, at  the  lowest  estimate,  six  months'  consecutive  work,  well 
put  in.  If  Mr.  Proffatt's  publishers  can  afford  to  allow  him  to  pro- 
ceed  with  his  task  with  reasonable  leisure,  he  will  probably  be  able 
to  complete  it  in  forty  years,  in  the  necessarily  imperfect  manner 
in  which  he  has  commenced  it. 

Having  said  this  much,  we  may  be  asked  to  suggest  some  plan  on 
which  a  re-reporting  of  the  American  case-law  can  be  successfully 
carried  out.     Our  belief  is  that  so  vast  an  undertaking  will  require 
the  concurrent  labor  of  many  experienced  men,  extending  through 
a  number  of  years.     A  much  smaller  task — the  re-reporting  of  the 
English  case-law  as  a  preparation  for  codification — ^was  recentlr 
proposed  by  Sir  James  Fitzjames  Stephen;  but  the  Solictors^  Jour- 
nal expressed  the  opinion  that  it  was  too  great  an  undertaking  for 
private  enterprise,  and  could  only  be  carried  out  through  the  aid  of  a 
government  subsidy.    There  are  but  two  kinds  of  law  in  the  United  | 
States,  case-law  and  statute -law;  there  is,  substantially,  no  custom- 
ary law.     These  two  bodies  of  law  should  be  first  indexed^  so  as  to 
exhibit  in  the  outline  the  entire  body  of  the  written  American  law 
as  it  existed  in  the  different  states  at  a  given  date^  say  on  the  first 
day  of  January,  1878.     This  index  should  exhibit,  not  only  the  ex- 
isting law,  but  also  the  repealed^  overruled,  obsolete^  and  tnodifiei 
law.     But  we  are  stopped  here,  and  told  that  such  an  index  wo.:!>i 
be  a  code.     This  is  a  mistake.     There  can  never  be  an  American 
code  while  our  complex  system  of  government  exists ;  because  vc 
are  divided  into  some  forty  sovereignties;  each  of  these  sovereign- 
ties has  its  distinct  system  of  laws ;  and  you  can  no  more  make  a 
single  code  out  of  so  many  distinct  systems  than  you  can  make  a 
code  of  European  law.     Nor  would  what  we  suggest  be  even  a  di- 
gest of  American  law.     It  would  be  just  what  we  have  called  it,  an 
index — ^a  consolidated  index  in  skeleton,  in  outline  merely— to  our 
different  systems  of  law.     The  survey  necessary  to  the  completing 
of  this  index  would  enable  the  experienced  men  in  charge  of  the 
several  departments  to  determine  what  cases  to  reprint  and  what 
to  reject.    The  remaining  editorial  work  would  be  easy.    From 
each  paragraph  of  the  syllabus  of  each  case  there  should  be  dropped 
an  index,  necessarily  in  small  type,  showing :     i.  In  what  states 
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the  rule  expressed  has  been  changed  by  statute.  2.  Referring  to 
every  case  directly  in  point,  and  to  none  others — whether  affirming, 
overruling,  doubting,  denying,  or  modifying  the  doctrine  stated. 
Should  these  notes  be  found  too  numerous  to  be  printed  in  the  po- 
sition indicated,  they  might  be  made  to  follow  the  text  of  each 
case.  We  doubt  the  expediency  of  writing  "notes,"  "exhaust- 
ive ' '  or  otherwise,  upon  the  various  questions  of  law  decided  in 
the  cases  thus  reported.  The  reporting  of  the  principal  cases  upon 
the  different  questions  decided  in  the  numerous  reports  of  Ameri- 
can case-law,  arranged  according  to  subjects  and  subdivisions,  as  in 
a  digest,  would,  together  with  the  index  described,  constitute  a 
fair  statement  of  the  existing  law,  as  far  as  it  has  been  decided  or 
enacted.  If  the  means  at  the  command  of  the  publishers,  or  the 
time  at  the  command  of  the  editors,  should  permit  the  extending 
of  these  indices  into  copious  notes,  it  would  be  still  better.  But, 
without  this,  the  work  would  be  monumental. 

S.  D.  T. 

The  Law  of  Fraud,  and  the  Procedure  Pertaining  to  the 
Redress  Thereof.  By  Melville  M.  Bigelow,  Author  of  "  The 
Law  of  Estoppel,'*  etc.  Boston:  Little,  Brown,  &  Company. 
1877. 

Mr.  Bigelow  treats  the  subject  of  fraud  in  a  manner  refreshing 
for  its  novelty.  He  arranges  what  he  has  to  say  on  this  subject  in 
two  leading  divisions:  first,  of  the  substantive  law  of  fraud,  or 
those  rules  pertaining  to  its  essence ;  and,  second,  of  the  adjective 
law  of  fraud,  or  those  rules  pertaining  to  the  ramifications  of  the 
subject,  or  its  complications  with  other  branches  of  the  law, 
including  practice,  and  which  are  thus,  as  it  were,  "thrown  at" 
the  principal  topic.  This  is  a  more  analytic  method  than  has  been 
heretofore  pursued  with  this  subject;  and  the  text-writer  who 
adopts  it  avails  himself  of  the  greatest  facilities  for  a  thorough 
investigation  of  this  branch  of  the  law.  Thus  Mr.  Bigelow,  while 
occupying  a  broader  field  than  Mr.  Hovenden,  who  confined 
himself  mainly  to  the  dealings  of  courts  of  equity  with  frauds, 
has  at  the  same  time,  by  his  analytic  method,  compressed  his 
treatise  into  less  space  than  that  required  by  Mr.  Hovenden  in  his 
purely  synthetic  treatment  of  the  subject.  Mr.  Kerr's  shorter,  and 
therefore  less  satisfactory,  treatise  followed  a  modified  plan,  partly 
analytic  and  partly  synthetic.      In  this  respect  it  was  hailed  as  an 
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improvement  on  Mr.  Hovenden's  bulky  work ;  but  it  must  now 
lose  favor  in  view  of  the  more  artistic  plan  of  the  book  before  us. 
Mr.  Bigelow  is  to  be  (k>ngratu]ated  on  what  has,  in  other  columns, 
been  styled  his  ^'  independent  and  original"  labor  in  the  produc- 
tion of  this  volume. 

The  style  of  the  author  is  vigorous  and  clear,  and  his  arrange* 
ment  into  his  text  of  the  principles  he  has  deduced  from  the  very 
numerous  authorities  he  has  examined  evinces  a  conscientious 
discharge  of  the  duties  to  which  he  has  committed  himself ;  so  that 
his  work  is  not  only  a  decided  improvement  upon  its  predecessors 
in  respect  of  its  plan,  but  it  will  be  found  of  greater  value  and  use 
to  the  profession  by  reason  of  its  accuracy.  Yet  this  accuracy 
must  be  measured  by.  certain  limits  which  the  author  has,  either 
consciously  or  unconsciously,  prescribed  to  himself.  To  these 
limitations,  by  which  we  find  the  present  treatise  confined,  we  must 
call  the  attention  of  the  profession. 

We  do  not  now  refer  to  the  author's  restriction  of  his  labors  to 
the  civil  law  of  fraud,  excluding  all  that  pertains  to  criminal  juris- 
prudence ;  for  the  dealings  of  the  latter  with  fraud  may  well  be 
relegated  to  a  separate  volume,  or  assigned  to  some  other  author, 
should  such  be  Mr.  Bigelow's  preference.  Nor  is  it  a  matter  of 
importance  (except  with  the  qualifications  hereafter  suggested) 
whether  he  does  or  does  not  attempt  to  treat  of  all  the  law  per- 
taining to  statutory  frauds  upon  third  parties.  But,  when  this 
branch  of  the  law  is  excluded  from  the  text  of  the  work,  we  do 
not  see  the  practical  use  of  printing  the  various  state  statutes,  or 
nearly  all  of  them,  on  the  subject  of  frauds  against  creditors  and 
purchasers ;  especially  as  there  are  extensive  works  by  other  writers 
devoted  to  the  particular  topic  of  fraudulent  conveyances.  In  hke 
manner  the  author's  query,  "  What  shall  be  said  of  a  treatise  on 
the  law  of  fraud  which  makes  no  mention  of  Chandelor  v.  Lopus  ?  " 
may  well  be  dismissed  as  a  question  of  taste ;  for  a  text-writer  need 
not,  unless  for  special  purposes,  discuss  the  origin  and  growth  of 
the  principles  of  law  or  practice  historically ;  and  Mr.  Kerr  had 
set  the  example  of  disregarding  that  ancient  case. 

But  if  the  question  were,  *'  What  shall  be  said  of  a  treatise  on 
the  law  of  frauds  which  makes  no  mention  of  Robinson  v.  Elliott?'^ 
it  must  receive  a  different  treatment.  We  regret  to  find  our  author 
ignoring,  either  from  unwillingness  or  inability  to  recognize  it  as 
fraud,  the  existence  of  a  very  prevalent  style,  of  old-fashioned, 
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common-law  fraud.  The  inability  of  many  judges  to  see,  or  to 
apprehend,  the  existence  of  many  varieties  of  fraud  has  been 
often  remarked  by  lawyers  who  have  had  occasion  to  practise 
before  them.  There  are  text-writers  whose  legal  vision  is  subject 
to  similar  limitations.  To  such  the  long  line  of  American  cases, 
from  Lang  v.  Lee,  3  Rand.  410,  through  Ranlett  v.  Blodgett,  17 
N.  H.  298;  Edgell  v.  Hart,  9  N.  Y.  213;  Collins  v.  Myers,  16 
Ohio,  547 ;  Davis  v.  Ransom,  18  III.  396,  and  Lodge  v.  Samuels, 
50  Mo.  204,  and  countless  other  similar  cases,  down  to  Robinson  v. 
Elliott,  22  Wall.  513,  have  little  or  no  effect  on  the  general  law  of 
fraud,  because  they  are  mistakenly  supposed  to  derive  all  their 
pertinence,  as  well  as  all  their  authority,  from  the  statutes  relating 
to  frauds  committed  on  creditors  and  purchasers.  It  is  evident 
that  Mr.  Bi'gelow  has  carefully  excluded  from  consideration  all  cases 
of  the  class  above  referred  to,  as  belonging  exclusively  to  the 
domain  of  statutory  frauds.  In  this  he  may  be  entirely  consistent 
with  Massachusetts  traditions ;  for  we  believe  it  is  considered  in 
that' staid  commonwealth  quite  the  correct  thing  to  regard  all  cases 
that  can  in  any  way  be  referred  to  the  statutes  of  13th  Elizabeth 
as  exhibiting  only  statutory  frauds  —  notwithstanding  the  great 
weight  of  American  authority,  including  the  courts  of  several  of 
the  Bay  State's  near  neighbors,  has  declared  the  vicious  conveyances 
referred  to,  in  cases  of  which  Robinson  v.  Elliott  is  an  example,  to 
be  essentially  fraudulent ;  and  notwithstanding  it  has  been  held 
from  the  earliest  period  in  England  that  the  statute  of  13th 
Elizabeth,  and  earlier  statutes  concerning  fraudulent  conveyances, 
were  but  declaratory  of  common-law  principles.  So,  when  our 
author,  in  his  preface  as  in  the  body  of  his  text,  expresses  his 
satisfied  opinion  that  the  law  of  such  cases  depends  upon  the 
statutes  of  each  state  and  the  peculiar  adjudications  thereunder, 
and  that  there  is  no  common  law  governing  all  such  cases,  we 
imagine  he  is  writing  mainly  for  Massachusetts  readers,  and  confin- 
ing the  usefulness  of  his  treatise  to  the  boundaries  of  his  own  state. 
Mr.  Kerr's  less  elaborate  work  is  preferable  in  this  respect.  That 
author,  following  Lord  Hardwicke's  somewhat  tentative  division 
of  fraud  into  four  great  classes,  devoted  a  large  part  of  his  treatise 
to  the  fourth  class  in  that  division,  of ''  fraud  collected  and  inferred 
from  the  matter  and  circumstances  of  the  transaction  as  being  an 
imposition  on  other  persons  not  parties  to  the  transaction.*^ 
While  he  referred,  under  this  title,  to  certain  frauds  that  are  purely 
statutory,  yet  not  only  does  this  author,  but  so  does  Mr.  May  also> 
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in  his  English  work  on  Fraudulent  Conveyances,  make  frequent 
reference  to  the  doctrine  that  the  statutes  as  to  frauds  on  creditors 
were  originally  but  declaratory  of  the  common  law. 

In  another  feature  of  his  work  we  find  Mr.  Bigelow  confusing  to 
his  readers,  if  not  slightly  confused  in  his  own  mind.  This  is  as 
to  the  classification  of  frauds  into  fraud  in  law  and  fraud  in  £act ; 
and  also  as  to  a  supposed  identity  of  fraud  in  law  with  mere  pre- 
sumptive or  constructive  fraud.  Thus  he  says  in  his  introduction : 
**  Constructive  or  presumptive  fraud  is  an  inference  of  law,  not  to 
the  effect  that  an  actual  fraud  has,  in  the  absence  of  explanation, 
been  clearly  proved,  but  either  that,  judging  men  as  very  fallible 
beings  and  likely  to  yield  to  strong  temptation,  it  is  probabU  that 
fraud  was  committed  ;  or,  that  the  existence  of  certain  things  in 
the  relation  or  conduct  of  parties  begets  a  probability  of  actual 
knowledge  of  fraud,  or  what  will  lead  to  fraud,  on  the  part  of  the 
person  complained  of.  In  the  latter  case  the  presumption  may  be 
conclusive,  and  thus  preclude  the  party  from  showing  that  the 
inference  of  fraud  is  false ;  as  in  certain  cases  of  construct ive 
notice.  But  the  fraud  thus  fixed  is  presumptive  only,  and  in  reality 
may  not  have  existed.**  This  is  a  correct  statement  of  the  nature 
of  legal  presumptions,  and  in  it  the  author — nearly  achieves  per- 
spicuity. He  might  with  propriety  have  embodied  the  statement 
in  the  principal  text  of  his  work.  Presumptive  fraud  must  always 
be  merely  presumptive.  The  presumption  may  be  conclusive,  or  it 
may  be  merely  disputable.  But  in  the  latter  case,  up  to  the  time 
the  presumption  has  been  successfully  disputed,  as  in  all  other 
instances  of  presumption,  the  attitude  of  the  law  toward  the  question 
is  simply  one  assumed  for  convenience ;  and  the  fact  of  fraud  or 
no  fraud  is  immaterial  to  the  enquiry.  In  our  author's  language, 
above  quoted,  the  fraud  "  in  reality  may  not  have  existed.'* 

Coming  now  to  the  question  of  fraud  in  law^  we  find  Mr. 
Bigelow  saying,  at  page  468 :  "  In  some  cases  fraud  is  se^-evidcnt; 
and,  when  so,  it  is  the  proper  province  of  the  court  to  adjudge  up^n 
it,  without  submitting  its  existence  to  the  decision  of  the  jury." 
Again,  on  page  474:  "  Fraud  in  law  differs  from  fraud  in  fact  in 
that,  when  certain  indicia  are  established,  ///  presence  is  determined 
by  the  court  as  matter  of  law,  regardless  of  the  existence  of  any 
evil  intent  on  the  part  of  the  person  engaged  in  it;  whereas,  frau^i 
in  fact  depends  upon  the  fraudulent  intent  of  the  party,  and  the 
facts  establishing  such  intent  are  for  the  jury." 

These  statements  are  not  only  correct,  but  quite  perspicuous. 
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It  is  plain  to  those  who  have  closely  investigated  the  subject  that 
the  self-evident  fraud  here  spoken  of  differs  radically  from  pre- 
sumptive fraud.  In  Robinson  v.  Elliott,  for  instance,  the  Supreme 
Court  of  the  United  States  did  not  indulge  in  presumptions ;  there 
was  no  necessity  for  resorting  to  presumptions,  for  the  fraud  there 
exposed  was  self-evident  from  the  facts  of  the  case,  and  the  court 
reaches  a  positive  legal  conclusion  rather  than  a  conclusive  presump- 
tion. As  the  doctrine  was  stated  by  Lord  Ellenborough,  in  Doe 
dem.  Otley  v.  Manning,  9  East,  64,  and  by  Chief  Justice  Kent  in 
Sturtevant  v.  Ballard,  9  Johns.  342,  "fraud  *  *  *  is  M^ 
judgment  of  the  law  on  facts  and  intents." 

How  confusing,  then,  is  Mr.  Bigelow's  statement  at  the  commence- 
ment of  his  introduction :  "The  substantive  law  of  fraud  is  divided 
into  two  branches,  actual  and  constructive,  or  presumptive,  fraud. 
Actual  fraud  is  fraud  in  fact,  involving  turpitude ;  constructive,  or 
presumptive,  fraud  is  fraud  in  law."  Fraud  in  law  is  by  far  too 
broad,  as  the  author's  more  correct  definition  has  shown  us,  to  be 
measured  by  the  same  limits  as  presumptive  fraud.  That  which  is 
self-evident  can  by  no  means  be  identical  with  that  which  is  only 
presumed  to  exist,  but  which  may  never  have  existed  in  fact. 
Strictly  speaking,  it  is  impossible  to  reduce  the  terms  employed  in 
one  of  these  classifications  of  fraud  into  the  terms  pertaining  to  the 
other  classification. 

The  excellencies  of  Mr.  Bigelow's  method  of  treatment  of  this 
subject  are  thus  limited  by  his  defective  apprehension  of  the  sub- 
stantial characteristics  of  that  sublet.  The  most  perfect  analysis 
into  the  substantive  and  adjective  features  of  the  subject  would  fail 
of  highest  success  if  not  preceded  or  accompanied  by  a  clear, 
comprehensive,  and  accurate  understanding  of  the  nature  and 
inherent  qualities  of  those  substantive  features.  With  all  the 
advance  made  by  this  treatise  upon  the  results  accomplished  by 
its  predecessors,  we  regret  to  be  obliged  to  say  that  a  complete 
treatise  on  the  subject  of  Fraud  remains  yet  to  be  written. 

American  Criminal  Reports.  A  Series  Designed  to  Contain  the 
Latest  and  Most  Important  Criminal  Cases  Determined  in  the 
Federal  and  State  Courts  in  the  United  Sutes,  as  well  as  Selected 
Cases,  Important  to  American  Lawyers,  from  the  English,  Irish, 
Scotch,  and  Canadian  Law  Reports,  with  Notes  and  References. 
By  John  G.  Hawley,  late  Prosecuting  Attorney  at  Detroit. 
Vol.  I.     Chicago:    Callaghan  &   Co.    1878. 
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This  is  a  good  book  of  its  kind.  Good  judgment  has  been 
used  in  selecting  the  cases  which  go  to  make  up  the  volume. 
Care,  taste,  practical  good  sense,  and  research  have  been  bestowed 
upon  the  notes  of  the  editor  herein  contained.  These  notes  are 
important,  not  only  from  an  historical  and  critical  point  of  view, 
but  because  they  actually  illustrate  the  cases  to  which  they  are 
appended,  and  are  of  practical  utility  to  every  criminal  lawyer 
who  is  called  upon  to  assist  in  administering  the  criminal  law. 

The  expediency  of  attempting  to  classify  the  reported  cases 
according  to  the  various  divisions  of  the  law  to  which  thej  belong 
has  been  often  suggested,  and,  in  some  directions,  to  a  slight 
degree  has  been  attempted.  This  classification  of  criminal  cases 
has  been  attempted  heretofore  in  this  country,  though  not  with 
very  satisfactory  resolts  until  N.  St.  John  Green,  Esq.,  began  a 
series  of  Criminal  Law  Reports,  the  first  volume  of  which  was 
published  by  Messrs.  Hurd  &  Houghton,  in  1874;  this  was  fol- 
lowed  by  another  volume,  compiled  by  the  same  author  and  pub- 
lished  by  the  same  house.  These  volumes,  we  believe,  received 
the  approbation  of  the  profession  throughout  the  country.  They 
are  edited  with  a  high  order  of  skill  and  ability.  But  this  series 
of  reports,  it  is  to  be  regretted,  has  been  arrested  by  the  death  of 
Mr.  Green.  We  suppose  it  is  the  intention  of  the  editor  and 
publishers  of  the  present  volume  to  take  up  the  work  where  Mr. 
Green  left  it,  and  continue  it  upon  mainly  the  same  plan  with 
which  that  work  was  began  and  prosecuted.  Such  a  work  is 
needed,  and  will  undoubtedly  receive  the  patronage  of  lawyers. 

In  our  estimation  it  is  no  slight  praise  of  the  volume  before  us 
to  be  able  to  say  of  it  that  it  is  worthy,  in  all  respects,  to  succeed 
the  volumes  of  Mr.  Greene. 

We  cannot  stop  to  notice  the  many  points  of  interest  which  the 
cases  here  reported  contain.  But  one  thing,  in  particular,  has 
arrested  our  attention,  and  that  is  the  determination  with  which 
courts  are  arraying  themselves  against  unjust  and  unwarranted 
comments  and  arguments  of  counsel  for  the  prosecution  in  address- 
ing the  jury. 

In  the  case  of  Ferguson  v.  The  State,  p.  583,  the  appellant  was 
indicted  and  tried  in  the  court  below  for  murder  in  the  first  degree, 
and  was  convicted  of  murder  in  the  second  degree,  and  sentenced 
to  the  penitentiary  for  life.  A  bill  of  exceptions  shows  the  fol- 
lowing facts,  which  were  also  assigned  as  a  cause  for  a  new  trial : 
*'  During  the  progress  of  the  argument  of  counsel,  counsel  /or  the 
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State  commented  on  the  frequent  occarrence  of  murder  in  the 
community,  and  the  formation  of  vigilance  committees  and  mobs, 
and  that  the  same  was  '  caused  by '  the  laxity  of  the  administration 
of  the  laws,  and  stating  to  the  jury  that  they  should  make  an 
example  of  the  defendant  And  the  defendant,  by  his  counsel, 
asked  the  court  to  restrain  the  counsel,  and  objected  to  said  com- 
ments, because  there  was  no  evidence  of  such  matters  before  the  Jury  ; 
but  the  court  overruled  said  motion,  and  remarked,  in  the  hear- 
ing and  presence  of  the  jury,  that  such  matters  were  proper  to  be 
commented  upon,  to  which  the  defendant,  at  the  proper  time, 
excepted,  and  still  excepts." 

The  court  (supreme  court  of  Indiana,  49  Ind.33),  in  deciding  the 
point  thus  raised,  say :  '<  The  comments  and  arguments  of  counsel, 
and  the  remarks  of  the  court  during  a  trial,  may  be  within  the  dis- 
cretion of  the  judge  presiding,  but  it  is  a  judicial  discretion,  and, 
if  improperly  used  to  the  injury  of  either  party,  it  may,  and  ought 
to  be,  revised  and  controlled  by  this  court.  If  it  was  proper  to 
present  these  to,  and  comment  upon  them  before,  the  jury,  it  was 
proper  for  the  jury  to  consider  them  in  making  up  their  verdict. 
These  things  were  outside  of  the  record  and  the  evidence,  and 
were  calculated  to  prejudice  the  rights  of  the  defendant.  It  was 
tantamount  to  saying  to  the  jury:  Murders  have  been  committed, 
vigilance  committees  formed,  and  mobs  assembled  in  this  country, 
and  you  may  take  these  things  into  consideration  in  making  your 
verdict ;  and,  as  you  have  got  a  chance  now,  you  may  make  an 
example  of  defendant.  The  jury  may  have  come  to  a  different 
conclusion  from  what  they  would  if  the  court  had  quietly  rebuked 
the  counsel,  and  told  him  to  keep  his  argument  within  the  facts  and 
evidence  in  the  case.  The  action  of  the  court  was  an  error,  for 
which,  if  for  no  other  cause,  the  judgment  must  be  reversed." 

So,  in  the  case  of  The  State  v.  Smith,  p.  580  (75  N.  C.  306),  it 
is  held  to  be  error  for  the  court  to  allow  a  prosecuting  officer  to 
use  this  language  in  addressing  the  jury:  ''The  defendant  was 
such  a  scoundrel  that  he  was  compelled  to  move  his  trial  from 
Jones  county  to  a  county  where  he  was  not  known."  And  it  was 
also  held  error,  in  the  same  case,  for  the  court  to  allow  the  prose- 
cuting officer  to  use  this  language  in  addressing  the  jury :  ''  The 
bold  and  brazen-faced  rascal  had  the  impudence  to  write  me  a  note 
yesterday,  begging  me  not  to  prosecute  him,  and  threatening  me 
if  I  did  he  would  get  the  legislature  to  impeach  me." 
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The  publishers  of  this  book  are  to  be  commended  for  the  very 
credible  manner  in  which  they  have  performed  their  part  in  mak- 
ing this  book  acceptable.  It  speaks  well  for  their  enterprise  and 
good  taste;  and  it  is  to  be  hoped  that  it  will  meet  with  the 
approbation  of  the  profession.  J.  G.  L. 

The  Law  of  Contracts.  By  John  William  Smith,  late  of 
the  Inner  Temple,  Author  of  "Leading  Cases,"  "A  Treatise  on 
Mercantile  Law,"  etc.  Sixth  American,  from  the  Sixth  Lon- 
don, Edition,  by  Vincent  T.  Thompson,  of  Lincoln's  Inn; 
with  References  to  English  and  American  Decisions,  by  William 
Henry  Rawle ;  and  with  Additional  References  to  Recent  Ameri- 
can Cases,  by  George  Sharswood.  Philadelphia :  T.  &  J.  W. 
Johnson  &  Co.     1878. 

So  formidable  an  array  of  names  upon  a  title-page  may  be  taken 
as  indicating  the  estimation  in  which,  by  the  editorial  mind  at 
least,  this  work  is  held.  And,  indeed,  the  editorial  work  which 
has,  from  time  to  time,  been  bestowed  upon  its  successive  editions 
serves  to  emphasize  the  deserved  favor  in  which  the  book  has  long 
been  held  by  the  profession  on  both  sides  of  the  Atlantic.  For 
we  do  not  hesitate  to  say  that,  among  the  purely  elementary  books 
of  the  law.  Smith  on  Contracts  occupies  a  very  high  rank.  In  a 
series  of  ten  lectures,  delivered  originally  before  the  Law  Institute, 
in  1842,  when,  as  appears  by  the  preface  to  the  sixth  English 
edition,  the  author  was  only  thirty-three  years  of  age,  we  have 
presented,  in  compact  form  and  under  the  most  admirable  arrange- 
ment, an  epitome  of  the  entire  law  of  contracts  in  outline. 

Designed,  as  these  lectures  were,  for  the  use  of  students,  they  are 
necessarily  confined  to  a  discussion  of  the  more  general  features 
of  the  existing  law  of  contracts,  without  being  burdened  with  a 
superfluity  of  detail.  The  leading  idea  of  the  author  seems  to 
have  been  the  enunciation  of  definitions  and  general  principles 
clearly  and  compactly,  and  then  to  fix  them  well  in  mind  by  suffi- 
cient  illustrations  and  citations  of  authority  to  give  them  point 
and  emphasis*  without  distracting  the  attention  of  the  student  with 
excessive  citations.  In  this  respect  the  book  is  sufficiently  sup- 
plemented by  the  work  of  the  different  editors,  whose  notes  afiford 
more  detailed  discussions  of  the  propositions  of  the  text,  illustrated 
by  a  somewhat  wider  range  of  authority,  thus  giving  the  whole  an 
additional  value  to  the  practitioner  as  well  as  the  student. 
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In  his  definitions  the  author  is  always  clear  and  precise,  and  in 
their  illustration  both  these  qualities  are  well  sustained.  Espe- 
cially is  this  true  in  his  discussion  of  the  topics  of  contracts  by 
deed  and  simple  contracts,  and  the  distinguishing  features  of  the 
two  general  classes  are  admirably  presented.  The  distinction 
between  patent  and  latent  ambiguities>  that  pons  asinorum  to  stu- 
dents in  the  law,  is  also  worthy  of  special  note;  and  we  have 
nowhere  seen  this  subject  more  clearly  stated  and  illustrated  than 
in  the  second  lecture.  The  third  and  fourth  lectures,  devoted  to 
the  statute  of  frauds,  are  also  deserving  of  especial  notice,  and  are 
models  of  elementary  work. 

Of  course,  in  a  treatise  of  this  nature  there  is  little  scope  for 
originality,  either  in  the  structure  of  the  work  or  in  the  author's 
method  of  treatment.  An  elementary  book  on  contracts  must 
necessarily  be  confined  to  the  more  general  features  of  this  branch 
of  the  law,  embracing  such  topics  as  the  statute  of  frauds,  consid- 
eration, illegal  contracts,  fraud,  parties  to  the  contract,  disabilities, 
agents,  limitations,  and  construction  of  contracts ;  and  tftis  some- 
what stereotyped  outline  has  been,  in  the  main,  followed  by  the 
author.  Little,  if  any,  merit  therefore  attaches  to  the  plan  of 
the  work,  and  its  chief  value  lies  in  the  compact  and  luminous 
manner  in  which  the  various  topics  are  presented,  so  that  the 
merest  tyro  in  the  law  cannot  fail  in  their  comprehension.  For 
purposes  of  instruction  the  book  could  hardly  be  improved.  It 
cannot,  of  course,  usurp  in  practice  the  place  of  more  pretentious 
works  like  Chitty  and  Parsons,  which  give  the  practising  lawyer 
citations  to  all  cases;  but,  with  equal  fairness,  it  may  be  said  that 
the  more  pretentious  books  cannot  fill  the  place  of  such  as  this  in 
any  properly  adjusted  scheme  of  legal  instruction. 

The  great  need  of  the  profession  and  of  its  schools  is  for  just 
such  works  as  this.  Until  a  lawyer  has  attempted  to  give  instruc- 
tion in  the  law  to  •  beginners,  he  does  not  know  how  miserably 
deficient  our  libraries  are  in  books  which  may  properly  be  put  into 
the  hands  of  a  student.  The  legal  literature  of  the  present  gen- 
eration of  hard-worked  lawyers  is  all  in  the  direction  of  case-law, 
precedents,  hand-books,  and  monographs  upc^n  practical  topics. 
The  elementary  books  of  real  excellence  may  almost  be  counted 
upon  one's  fingers.  Among  them  may  be  named  Williams  on 
Real  and  on  Personal  Property,  Stephen's  Pleading,  Bispham's  Out- 
lines of  Equity,  and  Mitford's  Equity  Pleading.  These  may  be 
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taken  as  samples  of  a  class — unfortunately  too  small — of  books 
adapted  to  the  use  of  students.  And  it  is  not  too  high  praise  to 
say  that  Smith  on  Contracts  has  fairly  earned  its  place  in  this  class. 
We  had  noted  several  points  for  comment  in  connection  with 
the  work  of  the  American  editors,  but  lack  of  space  forbids  their 
discussion.  The  editorial  work  is  well  and  honestly  done,  and — a 
most  commendable  feature — the  book  is  not  over-edited. 

The  Principles  and  Practice  of  Courts  of  Justice  in  Eng- 
land AND  THE  United  States.  By  Conway  Robinson.  Vol. 
VII.  Further,  in  Personal  Actions,  as  to  the  Grounds  and  Form 
of  Defence,  and  the  Answer  to  that  Defence.  Richmond: 
Woodhouse  &  Parham,  Randolph  &  English.  1874. 
This  volume,  which  would  apparently  contain  about  800  pages, 
actually  contains  somewhat  over  1,200,  and  is  printed  in  the  same 
style  as  the  former  volumes,  which  are  familiar  to  the  profession. 
Mr.  Robinson  may  now  be  regarded  as  the  Nestor  of  the  American 
bar.  Nbthing  less  than  the  assiduity  and  unremitting  labor  of  a 
lifetime  of  more  than  the  average  length  would  avail  in  the  prepa- 
ration of  such  a  work  as  this,  which,  though  modestly  called  a 
work  on  practice,  includes  a  vast  deal  more  than  has  ever  been  be- 
fore included  under  the  head  of  practice  —  including,  indeed, 
almost  everything  relating  to  the  grounds  of  actions  and  defences. 
It  was  mentioned  long  ago  by  one  of  the  English  judges  that  the 
title  of  the  book  was  somewhat  a  misnomer,  as  not  indicating  the 
extensive  scope  of  the  work,  which  is  really  a  treatise  on  the  law 
of  actions  and  defences,  considered  almost  in  their  extremest  limits. 
It  may  well  be  doubted  whether  there  has  ever  been  any  law-book 
published,  either  in  England  or  in  this  country,  which  displayed  a 
more  extensive  and  accurate  knowledge  of  the  law.  The  methods 
of  Mr.  Robinson  are  of  a  kind  that  are  fast  going  out  of  use,  as 
being  unattainable  amidst  the  vast  accumulation  of  books  of  au- 
thority. They  are  the  methods  that  were  in  use  when  he  began 
the  study  of  the  law — the  knowledge  of  the  law  as  individualized 
in  the  cases  in  the  reports,  and  not  as  generalized  in  text-books. 
Never  again,  perhaps,  shall  we  behold  such  a  profound  and  critical 
acquaintance  with  the  decisions  of  England  and  America,  such  a 
familiarity  with  the  sayings  of  the  judges,  which  seem  somehow  to 
give  a  life  to  the  law  by  showing  the  time,  circumstances,  and  man- 
ner of  its  birth,  growth,  and  development.     High  as  is  the  praise 
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of  Sir  James  Shaw  Willes,  when  a  judge  of  the  court  of  common 
pleas,  we  know  of  nothing  that  can  detract  from  its  strict  propriety 
and  justice.  Of  the  first  volume  he  said  :  ''I  do  not  know  which 
most  to  admire  and  wonder  at,  the  extraordinary  industry  with 
which  you  have  collected  materials  from  sources  so  numerous  and  so 
widely  scattered,  even  to  the  citation  of  authorities  still  damp  from 
the  English  press ;  the  luminous  exhibition  in  so  condensed  a  form 
of  the  leading  principles  of  decisions,  side  by  side  with  the  most 
striking  instances  of  their  application,  giving  to  a  subject,  gener- 
ally treated  so  as  to  be  repulsive,  a  scientific  interest ;  or  the  singu- 
larly felicitous  arrangement,  giving  the  clue  at  once  to  every  part 
of  the  subject  and  every  point  within  its  scope." 

It  is  needless  to  say  that  the  later  volumes  have  not  fallen  below 
the  high  standard  of  the  first,  which  has  received  and  merited 
this  high  encomium.  A  very  strange,  or  at  least  a  very  un- 
usual, fate  has  overtaken  the  work.  Before  the  publication  of  the 
later  volumes  the  first  had  got  out  of  print,  and  they  so  remain. 
The  first  four  volumes  have  been  selling  for  some  years  at  very  high 
prices — prices  that  placed  them  quite  beyond  the  reach  of  most 
buyers  —  selling,  we  believe,  when  they  could  be  had  at  all,  at 
from  ^20  to  ^30  a  volume.  This  is  very  unfortunate,  for  a  book 
such  as  this  should  be  in  the  hands  of  every  lawyer.  Indeed, 
if  a  lawyer  had  to  confine  himself  to  any  one  book,  he  could 
get  along,  probably,  better  with  Robinson's  Practice  than  with  any 
other  that  has  been  published  either  lately  or  at  any  earlier  time. 
We  had  hoped  that  the  volumes  that  are  now  out  of  print  would 
be  reprinted,  but  the  author  does  not  give  us  any  assurance  that 
such  will  be  the  case.  He  says  that  copies  of  volumes  V,  VI,  and 
VII  can  be  had,  and  that  they  are  in  themselves  a  complete  treatise 
on  the  law  of  defences  in  personal  actions.  This  is  doubtless  true, 
but  one  might  well  wish  to  have  the  whole  work,  and  many  lawyers 
have  expressed  a  wish  of  that  kind,  which  could  not  be  gratified. 
A  part  of  the  work  may  be  very  useful,  but  its  very  value  will 
always  awaken  regret  that  it  is  incomplete.  We  do  not  know  what 
inducements  are  offered  for  the  reprinting  of  the  first  four  volumes, 
but  we  should  suppose  that  there  would  be  a  sufficient  appreciation 
of  a  very  unusually  valuable  and  useful  book  to  make  it  worth 
the  while  for  the  publishers  to  reproduce  the  lost  volumes.  We 
think  it  likely  that  the  author  sees  more  trouble  in  their  reproduc- 
tion than  might  be  noted  by  another.  Notwithstanding  his  extra- 
ordinary familiarity  with  the  English  cases,  new  and  old,  the  fre- 
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quent  citations;  in  the  present  volume,  from  the  Southern  Law 
Review,  and  other  late  publications  of  a  like  kind,  show  that  the 
author  keeps  fully  advised  of  the  latest  development  of  the  law ; 
from  whence  we  may  infer  that,  if  he  should  make  up  his  mind  to 
reprint  the  missing  volumes,  he  would  not  be  content  unless  he 
should  go  over  the  whole  matter  again,  so  as  to  bring  the  text  down 
to  the  present  time.  Whatever  may  be  the  upshot  of  this  matter, 
we  would  advise  all  lawyers  who  know  how  properly  to  cherish  a 
good  thing  to  get  all  the  volumes  they  can,  and  to  trust  for  the 
rest  to  what  the  future  may  bring  forth. 

Maine  Reports.     Vol.   LXVI.     Reports  of  Cases  in   Law   and 

Equity  Determined  by  the  Supreme  Judicial  Court  of  Maine. 

By  JosiAH   D.  PuLSiFER,   Reporter  to   the  State.      Portland: 

Dresser,  McLellan  &  Co.     1877. 

This  is  a  very  handsome  volume  in  appearance.  The  cases  for 
each  county  are  grouped  together,  and  the  year  in  which  each  case 
begun,  together  with  the  date  of  the  decision,  are  given.  A  table 
of  the  cases  reported  (numbering  125),  and  of  cases  cited  by  the 
court,  are  given. 

The  work  of  the  reporter  seems  to  be  well  done,  and  little  space 
is  wasted,  as  the  number  of  cases  would  indicate ;  but  in  one  re- 
spect the  volume  is  incomplete — in  not  having  a  proper  index.  The 
fashion  of  reprinting  the  paragraphs  of  the  head-notes  mixed  into  a 
sort  of  jumble,  without  suitable  cross-references  and  badly  classified, 
has  taken  such  strong  hold  upon  the  manufacturers  of  volumes  of 
reports  that  it  would  seem  as  if  nothing  short  of  a  miracle  will 
ever  suffice  to  give  to  the  over-worked  or  hurried  lawyer  an  index 
upon  which  he  can  rely,  to  save  him  from  the  minute  and  laborious 
examination  of  each  case  which  the  present  wretched  system  com- 
pels him  to  undergo  before  he  can  make  use  of  the  material  the 
books  contain.  An  instance  of  the  consequences  of  this  habit, 
from  the  volume  before  us,  will  ^illustrate  our  meaning.  The  two 
paragraphs  of  the  head-note  of  State  v.  Fleming,  p.  142,  read  as 
follows: 

"An  indictment  found  by  a  grand  jury,  drawn  by  virtue  of 
venires  not  having  the  seal  of  the  court  upon  them,  is  illegal  and 
void ;  and  the  defect  is  one  which  cannot  be  cured  by  amendment 
or  by  special  act  of  the  legislature. 

''  In  a  criminal  case  a  plea  in  abatement  is  sufficient  if  it  is  free 
from  duplicity,  and  states  a  valid  ground  of  defence  to  an  indict- 
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ment  in  language  sufficiently  clear  not  to  be  misunderstood ;  the 
strictest  technical  accuracy,  such  as  is  sometimes  required  in  purely 
dilatory  pleas  in  civil  suits,  will  not  be  exacted." 

It  would  naturally  be  supposed,  perhaps,  that  the  first  paragraph 
would  be  reprinted,  under  the  plan  adopted,  under  the  head  of 
^'Indictment,'*  or  "Void  Indictment,"  or  **  Grand  Jury,"  with 
<:ross-references  to  the  titles  named  and  to  others  involved,  but  the 
paragraph  is  found  under  the  title  ''Jurors,"  without  any  cross- 
reference. 

The  second  paragraph  should  have  been,  perhaps,  under  the  title 
***  Pleading,"  with  cross-references  to  "Abatement,"  but  it  is  placed 
under  the  last-named  title,  without  cross-references.  Other  in- 
stances, equally  awkward,  might  be  cited.  Not  until  reporters  will 
take  as  much  pains  in  the  preparation  of  their  indices  as  writers  of 
text-books  are  obliged  to  do,  will  their  work  prove  available  and 
satisfactory  to  a  long-suffering  profession. 

The  formidable  array  of  **  Errata"  for  volume  LXV,  as  well  as 
for  the  present  volume,  indicate  a  carelessness  on  the  part  of  the 
proof-reader  which,  in  these  days  of  perfect  typography,  ought 
never  to  be  tolerated. 

The  volume  contains,  in  an  appendix,  the  proceedings  of  the 
Cumberland  bar  in  memory  of  the  lamented  Chief  Justice  Shepley, 
and  of  the  Penobscot  bar  in  memory  of  the  late  Judge  Kent. 

C.  A.  C. 

Elements  of  the  Laws;  or,  Outlines  of  the  System  of  Civil  and 

Criminal  Laws  in  Force  in  the  United  States,  and  in  the  several 

States  of  the  Union.     Designed  as  a  Text-Book  and  for  General 

Use,  and  to  enable  any  one  to  Acquire  a  Competent  Knowledge 

of  his  Legal  Rights  and  Privileges,  in  all  the  most  Important 

Political  and  Business  Relations  of  the  Citizens  of  the  Country; 

with  the  Principles  upon  which  they  are  Founded,  and  the  Means 

of  Asserting  and  Maintaining  them  in  Civil  and  Criminal  Cases. 

By  Thomas  L.  Smith,  late  one  of  the  Judges  of  the  Supreme 

Court  of  the   State  of  Indiana.     New  and   Revised   Edition. 

Philadelphia:     J.  B.  Lippincott  &  Co.     1878. 

The  foregoing  is  the  somewhat  crowded  title-page  of  a  neat  duo- 

<lecimo  volume  of  384  pages.     The  first  edition  appeared  in  1853. 

The  author  and  the  present  publishers  obviously  designed  the  work 

as  a  school  text-book.     Questions  for  use  in  the  class-room  are 

found  at  the  bottom  of  each  page.     From  the  preface  we  read : 
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"  Every  intelligent  person  should  understand  the  nature  of  the 
government  under  which  he  lives,  and  the  primary  principles  of 
the  laws  relating  to  his  personal  rights  and  obligations."  m  *  * 
"  It  is  true  the  law,  like  every  other  science,  offers  a  ?ride  field  for 
investigation ;  but  the  acquisition  of  a  knowledge  of  its  elementary 
principles  is  not  so  difficult  a  task  as  has  commonly  been  imagined, 
and  may  be  attained  as  easily,  and  with  as  much  facility,  as  a 
corresponding  degree  of  proficiency  in  any  other  department  of 
learning. 

"This  book  has  been  prepared  under  the  belief  that  a  more  con- 
cise exposition  of  the  system  of  laws  in  the  United  States  than  any 
that  has  hitherto  been  offered  would  be  useful  and  acceptable.  It 
will  serve  to  point  out  the  proper  lines  of  investigation  to  those 
who  may  desire  to  examine  the  subject  treated  of  in  their  more 
minute  details ;  and  it  will  afford  a  general  knowledge  of  the  vari- 
ous branches  of  the  law,  sufficient,  perhaps,  for  the  ordinary  pur- 
poses of  persons  who  have  not  the  leisure  or  inclination  to  master 
more  voluminous  works." 

The  book  is  divided  into  ninety  chapters.  The  first  four  chap- 
ters treat  of  the  origin  of  the  laws,  and  of  common,  canon,  and  civil 
law;  chapter  five,  of  equity;  chapter  six,  of  written  and  statute 
law ;  chapters  eight  to  twelve,  of  the  form  of  government,  etc.,  of 
the  United  States  and  of  the  several  states.  Then  follow  chapters 
relating  to  natural  rights,  real  and  personal  property,  administration^ 
and  contracts.  Beginning  with  chapter  thirty-nine,  which  treats 
of  "The  Means  of  Asserting  and  Enforcing  Rights  and  Obliga- 
tions," and  ending  with  chapter  seventy-two,  entitled,  "Of  the 
Decrees  in  Chancery,"  the  whole  ground  of  State  and  Federal  juris- 
diction and  civil  procedure  is  gone  over  and  succinctly  stated.  The 
remaining  chapters  are  devoted  to  an  equally  comprehensive  expo- 
sition of  criminal  law.  A  careful  perusal  of  the  work  convinces  us 
that  it  is  most  admirably  adapted  for  use  in  colleges  and  academies, 
and  the  higher  grades  of  our  public  schools.  With  the  addition 
of  an  index,  and  references  to  authorities,  it  would  be,  we  thinks 
of  great  aid  in  law  schools.  A. 

Stephen's  Digest  of  the  Law  of  Evidence  :  From  the  Third 
English  Edition.  With  Notes  and  Additional  Illustrations  by 
John  Wilder  May.  Boston:  Little,  Brown,  &  Company.  1877. 
This  book  has  been  a  sensation  in  legal  literature.     It  is  a  long 

stride  in  the  direction  of  reform  in  law-book  making.     The  author 
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has  accomplished  what,  in  these  days  of  ponderous  tomes,  seemed 
impossible.  He  has  made  a  clear,  strong,  accurate,  and  every  way 
admirable  statement  of  the  law  of  evidence  in  the  limits  of  a 
pocket  volume,  which  itself  might,  perhaps,  be  lessened  without 
detriment  to  its  utility.  The  book  is  an  important,  permanent 
addition  to  the  list  of  standard  legal  text-books. 

This  third  edition  has  been  carefully  revised  by  the  author  in 
the  light  of  the  wide  criticism  to  which  it  had  been  subjected. 
The  results  are  as  favorable  as  could  be  anticipated.  Some  state- 
ments have  been  corrected  or  modified,  and  ambiguities  have  been 
removed.  There  was  good  reason  for  a  reprint  of  the  edition  on 
this  side  of  the  Atlantic,  but  we  have  searched  in  vain  for  any 
good  reason  for  Mr.  May's  **  Notes  and  Additional  Illustrations." 
The  only  reason  apparent  is  a  probable  desire  to  couple  his  name 
with  a  popular  and  valuable  work.  His  notes  do  not  add  a  penny 
to  the  value  of  the  book ;  they  only  encumber  it  and  add  to  its 
bulk  and  cost.  The  publishers,  too,  seem  blind  to  the  purpose  of 
the  author,  and  they  have  accordingly  stuffed  the  book  with  mat- 
ters useless  and  redundant.  Four  pages  are  occupied  by  a  *'  List  of 
Abbreviations."  Blank  spaces,  and  even  entire  pages,  abound. 
Captions  and  headings  are  so  spaced  and  printed  in  caps  as  to 
occupy  the  utmost  possible  room.  The  paper  is  thick  and  stiff. 
As  it  escapes  from  the  hands  of  the  annotator  and  publisher  we 
have  a  book  of  some  285  pages,  ugly  to  the  eye  and  clumsy  to  the 
hand,  which,  if  let  alone  by  Mr.  May,  or  treated  with  the  spirit  and 
purpose  of  the  author,  and  published  in  the  style  and  type  of  our 
best  law-books,  would  have  been  a  neat,  handy  volume  of  less  than 
200  pages,  grateful  to  the  eye  of  taste,  and  convenient  for  the 
hand  and  pocket.  We  have  tried  in  vain,  at  least  half-a-dozen 
times,  to  find  some  mitigation  of  the  indignation  which  kindles 
when  we  take  up  this  reprint,  and  to  find  some  excuse  for  its 
existence.  There  is  none.  The  editor  and  publishers  have  evi- 
dently conspired  to  swell  the  book  and  its  cost  at  the  expense  of 
the  bar  and  public,  who  must  have  it  at  any  price  and  in  any  form. 
Our  words  will  seem  harsh  only  to  those  who  have  not  seen  the 
book  criticised. 

Hubbell's  Legal  Directory.  For  Lawyers  and  Business  Men. 
Containing  the  Names  of  one  or  more  of  the  Leading  and  Most 
Reliable  Attorneys  in  nearly  Three  Thousand  Towns  and  Cities  of 
the  United  States  and  Canadas;    a  Synopsis  of  the  Collection 
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Laws  of  each  State,  with  Instructions  for  Taking  Depositions,  the 
Execution  and  Acknowledgment  of  Deeds,  Wills,  etc.,   and  a 
Concise  Synopsis  of  the  Bankrupt  Law,  with  Registers  in  Bank- 
ruptcy ;  also,  the  Times  of  Holding  Courts  throughout  the  United 
States  and  Territories,  for  the  year  commencing  October  i,  1877; 
to  which  is  added  a  List  of  the  Prominent  Banks  and  Banken 
throughout   the   United   States.     J.   H.    Hubbell,  Eklitor  and 
Compiler.     New  York:     J.  H.  Hubbell  &  Co.     1878. 
The  title  of  the  work  expresses  so  fully  the  scope  of  it  that  there 
is  little  left  for  the  reviewer  to  say.     Wc  have  in  former  notices 
commended  the  work,  and  take  the  occasion  now  to  say  that  it  is 
the  best  of  this  class  of  publications  we  have  seen.     There  are  a 
very  considerable  number  of  changes  in   the  list  of  attorneys — 
enough  to  show  that  care  is  exercised  in  making  up  the  list.     The 
synopsis  of  collection  laws,  etc.,  appear  to  be  well  done. 

The  Notary's  Manual  :     Showing  the  Rights,  Duties,  and  Lia- 
bilities of  Notaries,  According  to  the  Common  Law,  throughout 
the  Union.     Detroit :     Richmond,  Backus  &  Co.     1877. 
This  is  a  convenient  manual  for  notaries,  particularly  those  offi- 
ciating in  the  state  of  Michigan.     Its  forms,  though  not  numerous, 
seem  to  be  correct.     Its  statements  as  to  acknowledgments  in  the 
different  states  are  supported  by  authorities.    It  is  furnished  with 
an  index  sufficiently  full  for  all  practical  purposes. 
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V.    NOTES. 

The  case  of  RamloU  Thackoorseydass  v.  Sooyumnull  Dhonmull  is  cited 
in  *<  Bishop  on  Contracts.'' 

Corporations — "Perpetual  Succession." — The  St.  Louis  Court  of 
Appeals  has  just  decided  a  novel  and  important  question  in  the  law  of  corpora- 
tions.     In  1853  the  legislature  of  Missouri  granted  a  charter  to  certain  persons, 
giving  to  them,  their  associates,  and  successors,  **  perpetual  succession,"  by  the 
name  of  the  Masonic  Hall  Association.     At  that  time  the  general  laws  of 
the  state  provided  that,  when  no  period  of  existence  was  limited  in  the  char- 
ter of  a  corporation,  it  should  exist  for  twenty  years.     The   Masonic  Hall 
Association   incurred  certain  indebtedness  in    1869,   on  which   the  holders 
brought  suits  against  it  in  1876,  and  obtained  judgments.     There  were  execu- 
tions issued  and  nulla  bona  returns  thereon.     As  there  existed  in  Missouri  a 
double  liability  of  stockholders  up  to  1870,  the  judgment  creditors,  in  accord- 
ance with  local  statutes,  filed  motions  for  executions  against  various  stock- 
holders for  the  amount  of  their  stock.     These  motions  were  sustained  by  the 
lower  courts.     On  appeal  the  cases  turned  upon  the  significance  of  the  words 
"perpetual  succession."     If  in  a  charter   they  signify  perpetual  duration, 
everlasting  existence,  immortality,  then  the  judgment  creditors  were  entitled 
to  make  these  motions.     If,  as  contended  by  the  stockholders,  these  words 
only  signify  unbroken,  continuous,  uninterrupted  succession  during  the  life 
of  the  corporation,  and  are  not  a  definition  of  its  term  of  existence,  then  the 
general  statutory  limitation  of  twenty  years  applies,  and  the  charter  expired 
in  1873,  three  years  before  the  suits  were  brought,  and  of  course  the  judg- 
ments rendered  against  the  late  corporation  were  nullities.     In  an  elaborate 
and  able  opinion.  Judge  Lewis  cendered  the  decision  of  the  whole  court,  sus- 
taining the  latter  view.     The  action  of  the  lower  court  was  reversed,  and  the 
motions  for  executions,  being  founded  on  nullities,  were  dismissed. — Scanlan 
V.  Craws  haw. 

The  case  of  Johnson,  Receiver,  against  Laflin,  just  decided  by  Judge  Dillon, 
in  the  United  States  circuit  court,  at  St.  Louis,  is  important  to  stockholders 
in  national  and  other  banks  and  corporations.  Laflin  was  a  stockholder  in 
the  National  Bank  of  the  State  of  Missouri.  The  bank  was  in  apparent  good 
condition,  and  Laflin  had  no  information  that  it  was  not  so  in  fact,  but  he 
resolved  to  sell  his  stock,  and  for  this  purpose  placed  his  certificate  in  the 
hands  of  a  broker,  after  signing  the  usual  blank  power  of  attorney  thereon 
to  transfer  the  stock  on  the  books  of  the  bank.  The  broker  took  the  certifi- 
cate to  James  H.  Britton,  the  then  president  of  the  bank,  and  affected  a  sale 
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to  him,  Britton  giving  his  own  individual  check  on  the  bank  for  the  purchase- 
money.  The  broker  then  delivered  the  certificate  to  Britton,  and  gave  Laf  in 
his  own  check  for  the  net  proceeds.  Laflin  did  not  actually  know  to  who:n 
the  stock  had  been  sold,  nor  did  the  broker  actually  know  at  the  time  whii 
follows.  After  receiving  and  paying  for  the  certificate,  Britton  handed  it  to 
the  book-keeper  of  the  bank,  telling  him  to  credit  his,  Britton's,  account  with 
the  stock,  and  to  transfer  it  to  him,  as  trustee,  on  the  books.  This  was  done, 
the  book-keeper  for  the  purpose  inserting  his  own  name  in  the  blank  power 
of  attorney  signed  by  Laflin.  Of  the  books  of  the  bank  the  stock-ledger 
alone  showed  that  this  stock  was  held  by  Britton  as  trustee  of  the  bank. 
Elsewhere  it  stood,  with  other  stock  similarly  bought  (to  the  amount  of  nearly 
$500,000),  in  the  name  of  Britton,  "trustee."  After  the  failure  of  the 
bank  and  the  appointment  of  a  receiver,  the  latter  brought  a  bill  in  equity 
to  have  the  sale  by  Laflin  set  aside,  for  the  recovery  of  the  money  paic, 
and  that  he  be  declared  still  a  stockholder.  As  heavy  assessments  on  i\ 
stockholders  are  anticipated  to  meet  the  bank  liabilities,  the  case  exciied 
wide  interest,  especially  among  those  who  had,  and  who  had  not,  sold  their 
stock. 

The  receiver's  counsel,  Henderson  &  Shields,  urged  his  right  to  recover  on 
two  grounds:  yfrx/,  that  Laflin  was  affected  with  knowledge  of  the  transactioa 
as  a  stockholder — which  Judge  Dillon  put  aside  as  of  no  weight ;  and,  second, 
that  the  sale  was  not  complete  till  the  transfer  was  made  on  the  books  of  the- 
bank,  and  that  this  transfer  itself  imputed  knowledge  of  it  to  Laflin ;  as  i. 
further,  that  the  insertion  of  the  book-keeper's  name  in  the  blank  power  of 
attorney  made  the  book-keeper  the  agent  of  Laflin  to  the  extent  that  the 
book-keeper's  knowledge  became  Laflin's  knowledge,  and  bound  him.  Ic 
an  elaborate  review  of  the  statute  and  the  authorities.  Judge  Dillon  held  thi: 
where  a  stockholder  in  a  national  bank,  in  good  faith,  sells  his  stock  tc  x 
party  capable  to  contract,  and  apparently  solvent  (as  Britton  then  was),  an  i 
delivers  his  certificjite,  with  the  usual  power  of  attorney  thereon,  to  transfer, 
signed  in  blank,  and  receives  payment,  this  completes  znA  perfects  the  transfer, 
and  his  liability  ceases  from  that  date.  Thereafter  the  seller  or  the  buyer  caa 
compel  the  bank  to  register  the  transfer  on  its  books,  if  desired  by  cither. 
While  the  proposition  relied  on  by  the  receiver's  counsel  is  true,  that  a 
national  bank  cannot  become  a  purchaser  of  ifs  own  stock,  and  all  attempted 
purchases  are  voidy  yet,  on  the  facts  of  this  case,  it  was  not  Laflin,  but  Britton 
himself,  who  attempted  to  sell  to  the  bank.  Laflin  sold  to  Britton,  ic  i 
the  latter  could  not  aver  his  own  unlawful  attempt  to  buy  for  the  bank  t? 
defeat  the  sale  to  himself,  as  made  by  Laflin.  The  result  is  that  the  stork 
became  Britton's  stock,  and  he  is  liable  to  the  bank  for  the  money  which  he 
took  from  the  bank  with  which  to  pay  for  this  stock,  and  can  himself  be  held 
liable  thereon  as  a  stockholder  by  the  receiver. 

The  questions  discussed  are  important,  but  do  not  seem  difficult  or  doubt- 
ful in  the  clear  light  of  this  learned  decision,  and  they  are  settled  in  accorii- 
ance  with  the  highest  commercial  good  sense.  The  case  will  doubtless  i;o 
to  the  supreme  court,  but  only  to  be  affirmed  at  the  expense,  to  the  remaim.^.g 
stockholders,  of  heavy  costs  and  attorneys'  fees. 


Digitized  by  VjjOOQIC 


DIGEST   OF   RECENT   CASES. 


941 


VI.    DIGEST  OF  RECENT   CASES   REPORTED  IN 
AMERICAN  LAW  JOURNALS. 

PREPARED  BY  S.   OBERMEYER,    ESQ.,   OF   THE  ST.    LOUIS   BAR. 


[The  purpose  of  this  department  of  the  Reyisw  is  to  advise  the  profession 
of  all  the  points  decided  in  the  latest  reported  cases  of  importance,  and  to 
show  how  complete  reports  of  the  same  may  be  obtained.  To  this  end  a  syllar 
bus  of  each  case  is  given,  toother  with  the  name,  date,  and  page  of  the  Jour- 
nal where  the  case  is  reported.] 
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kDMiRALTT.  —  Collision  —  Measure  of  damages.  —  1.  A  schooner,  while  at 
anchor,  with  the  proper  lights  up,  was  run  into  and  sunk  by  a  steamship; 
Held,  that  the  steamship  was  liable  for  the  loss ;  2.  The  mensure  of  dam- 
age or  value  of  the  vessel  is  what  price  a  prudent  owner,  wishing  but  not 
compelled  to  sell,  would  reasonably  expect  to  get,  within  a  reasonable  time, 
at  public  or  private  sale,  and  using  proper  measures  to  avoid  undue  sacri- 
fice.— McCloskey  v.  Steamship  Achilles  et  al.,  U.  S.  Cir.  Ct,  E.  D.  Pa.,  C. 
L,.  N.,  Nov.  24,  p.  73. 

Distribution,  priority  of — Liens — Wages — Supplies. — On  September  8, 

1877,  Casselberry  filed  a  libel  for  supplies  against  the  schooner ;  the  court 
thereupon  issued  a  writ  of  attachment  which  was  duly  returned  *' attached," 
etc.;  Pending  the  writ,  another  libel  was  filed  for  supplies,  and  two  for 
wages ;  These  were  libels  for  intervention ;  All  of  the  libellants  obtained 
decrees  before  the  sale  of  the  vessel,  which  was  sold  upon  an  order,  at  the 
application  of  the  original  libellant;  The  fund  in  court  was  not  sufficient  to 

f)ay  all  the  decrees;  Held,  that,  as  between  the  ori^nal  and  intervening 
ibellants,  the  former  must  prevail  (the  case  of  The  Triumph,  2  Blatchf  433, 
was    followed);    Per  Cadwallader,  J.  "This  case  rests  on    very    narrow 

f rounds;  The  lien,  as  it  is  loosely  called,  for  supplies  is  a  peculiar  one, 
ept;ndent  on  the  justice-seat  or  forum,  and  merely  gives  the  plaintiff  a  right 
of  seizure ;  When  he  has  exercised  this  right,  the  court  will  not  keep  the 
case  open  for  other  claims  of  like  nature,  which  may  come  in  from  all  parts 
of  the  world,  but  must  award  the  fund  to  the  first  suitor." — The  Schooner 
Pathfinder,  U.  S.  Dis.  Ct,  E.  D.  Pa.,  W.  N.  C,  Jan.  3,  p.  528. 

—  Judical  power  under  the  constitution  —  Admiralty  jurisdiction  —  Writ  of 
prohibition — Contract  for  the  use  of  a  wharf  a  maritime  contract  —  District 
court  jurisdiction  to  enforce  lien  for. — 1.  That  judicial  power  under  the  con- 
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stitution  extends  to  all  cases  of  admiralty  and  maritime  jurisdiction ;  2. 
That  the  jurisdiction  of  the  district  courts  is  not  limited  to  the  particular 
subjects  over  which  the  admiralty  courts  of  the  parent  country  exercised 
jurisdiction  when  our  constitution  was  adopted;  3.  That  the  jurisdiction 
of  the  admiralty  courts  of  the  parent  country  does  not  extend  to  all  cases 
which  would  fall  witliin  Buch  jurisdiction,  according  to  the  civil  law  and  the 
practice  and  usages  of  Continental  £urope ;  4.  That  the  nature  and  extent 
of  the  admiralty  jurisdiction  conferred  by  the  constitution  must  be  deter- 
mined by  the  laws  of  Congress  and  the  decisions  of  the  Supreme  Court  of 
the  United  States,  and  by  the  usages  prevailing  in  the  courts  of  the  states  at 
the  time  the  Federal  constitution  was  adopted;  5.  That  power  is  nested  in 
the  Supreme  Court  of  the  United  Stiites  to  issue  the  writ  of  prohibition  to 
the  district  court,  when  that  court  is  proceeding  in  a  case  of  admiralty  and 
maritime  cognizance  of  which  k  has  no  jurisdiction;  but,  where  the  dfstrict 
court  is  proceeding  in  a  cause  not  of  admiralty  and  maritime  jurisdiction,  the 
Supreme  Court  or  the  United  States  cannot  'issue  the  writ,  nor  can  the  writ 
be  used  except  to  prevent  the  doing  of  something  about  to  be  done,  nor  will 
it  ever  be  issued  for  acts  already  completed ;  6.  That  a  contract  for  the  use 
of  a  wharf  by  the  master  or  owner  of  a  vessel  is  a  maritime  contract,  and, 
as  such,  is  cognizable  in  the  admiralty ;  that,  such  a  contract  being  one  made 
exclusively  for  the  benefit  of  the  vessel,  a  maritime  lien  in  the  case  arises  in 
favor  of  the  proprietor  of  the  wharf  against  the  vessel  for  payment  of  reason- 
able and  customary  charges  in  that  behalf  for  the  use  of  the  wharf;  and 
that  the  same  may  be  enforced  by  a  proceeding  in  rem  against  the  vessel,  or 
by  a  suit  in  personam  against  the  owner  in  the  district  court — Ex  parte  Ea*- 
ton  et  al.,  U.  S.  Sup.  Ct.,  C.  L.  J.,  Nov.  30,  p.  469 ;  a.  c,  C.  L.  N.,  Dec.  16, 
p.  97. 

Libel  for  breach  of  charter-party — Commencement  of  voyage. — Respond- 
ents had  chartered  a  bark,  then  at  Genoa,  to  sail  from  Philadelphia  to  a  port 
in  Great  Britain,  it  being  expressly  stipulated  that  she  should  sail  from 
Genoa  during  the  month  of  December ;  On  the  80th  of  December  the  ves- 
sel was  all  ready  for  departure,  and  was  towed  three-quarters  of  a  rail©  from 
her  anchorage  to  the  western  side  of  the  harbor,  opposite  the  roadway  for 
departure,  where  she  anchored  again,  presumably  within  the  jurisdiction  of 
the  local  authorities ;  On  account  of  head-winds  the  bark  was  unavoidably 
detained  until  January  4,  1877,  when  she  was  taken  out  by  a  tug  and  pro- 
ceeded on  her  voyage;  Upon  the  arrival  of  the  bark  in  Philadelphia, 
respondents  refused  to  receive  her ;  Held,  that  the  vessel  had  sailed  before  the 
end  of  December,  and  decree  for  libel  1  ants. — The  Francesco  Curro,  U.  S. 
Dis.  Ct.,  E.  D.  Pa.,  W.  N.  C,  Nov.  15,  p.  415. 

When  a  party  may  intervene  and  defend  in  an  action  in  rem — Waiver  of 

lien  fur  repairs.— 1.  To  entitle  a  party  to  intervene  and  defend  in  admiralty  in 
an  action  m  rem,  it  must  appear  in  the  answer  and  claim  that  he  has  a  pro- 
prietary interest  in,  or  lien  upon,  the  vessel  seized ;  2.  The  lien  for  repairs  is 
not  waived  by  the  acceptance  by  the  creditors  of  the  negotiable  note  of  the 
party  from  whom  the  repairs  were  made,  unless  such  note  was  accepted  as 
payment;  3.  The  assignment  of  the  note  so  given  does  not  carry  with  it  the 
lien,  and  no  suit  can  be  maintained  by  the  assignee,  either  in  his  own  name 
or  in  the  name  of  the  payee  of  the  note,  to  enforce  such  lien ;  4.  The  maritime 
lien  is  personal,  and  oecomes  extinct  when  the  creditor  has  parted  with  all 
his  interest  in  the  claim  ;  5.  And  the  fact  that  the  creditor  had  afterwards,  ai 
endorser,  paid  and  taken  up  the  note  would  not  revive  and  enable  him  to 
enforce  the  lien.  —The  R.  W.  Skellinger,  U.  S.  Dis.  Ct,  S.  D.  O.,  Am.  L. 
Rec,  December,  p.  852. 

Arbitration  and  Award. — Setting  aside  award  —  Bias — Arbitrator — Coun- 
sel for  party  in  a  former  action. — An  attorney  at  law  is  not  disaualified  from 
acting  as  an  arbitrator  in  a  matter  in  which  one  of  the  paKies  nad  been  his 
client  in  a  former  action. — Goodrich  v.  Hulbert  et  aL,  Sup.  Jud.  Ct.  Mass., 
Rep.,  Jan.  2,  p.  17. 

Assignment. — Chose  in  action — Wages — Piece-work — ConUnued  employment. 
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— A  mere  possibility,  coupled  with  no  interest,  is  not  assignable,  but  wages  to 
be  paid  under  an  employment  may  be  assigned;  There  is  no  difference 
between  a  running  contract  at  piece-work  and  any  other  continuous  employ- 
ment.— Kane  et  at.  v.  Clough  et  al..  Sup.  Ct.  Mich.,  Rep.,  Jan.  2,  p.  1/. 

Notice  to  debtor — Payment  by  latter  to  assignor  in  possession.  —  The 

assignment  of  a  judgnient  or  other  like  chose  in  action,  where  the  leeal 
effect  of  the  contract  is  not  to  vest  the  legal  title  in  the  assignee,  can  only  oe 
perfected  as  against  the  debtor  or  party  bound  to  pay,  or  his  creditors,  by 
notice  given  to  such  debtor  or  party  bound  that  sucn  assignment  has  been 
made ;  This  rule,  however,  does  not  apply  where  notes  or  other  evidences  of 
debt  have  been  actually  delivered ;  If  the  possession  is  not  changed,  and 
apparent  ownership  is  still  with  the  assignor,  so  that  he  is  enabled  to  hold  him- 
self out  as  owner  of  the  paper,  and  if  the  debtor  pay  in  good  faith  to  the 
assignor  thus  in  possession,  he  will  be  protecteo. — ^Fickey  et  at,  v.  Loney 
et  at,.  Sup.  Ct  Tenn.,  Am.  L.  Reg.,  Jan.,  p.  50. 

AssiGNMSXTS. — Assignments  for  benefit  of  creditors,  what  sufficient  to  consti- 
tute— Acceptance  by  assignee  not  necessary — Right  of  assignee  tis  against  sub- 
sequent lien  creditors. — A  executed,  acknowledged,  and  left  for  record  a  vol- 
untarv  deed  of  general  assignment  for  the  benefit  of  creditors,  without  the 
knowledge  of  the  assignee  named  therein;  Subsequentlv,  but  before  accept- 
ance by  the  assignee,  property  of  assignor  was  attache<f  in  the  hands  of  gar- 
nishees; Held  (reversing  the  judgment  of  the  court  below),  that  the  attach- 
ment was  nugatory,  the  beneficial  interest  in  the  property  attached  having 
passed  under  the  assignment ;  Per  Sharswood,  J. :  •*  TTie  moment  an  assign- 
ment for  the  benefit  of  creditors  is  placed  by  the  assignor,  or  any  one  inter- 
ested, in  the  office  of  the  recorder  of  deeds  of  the  proper  county,  and  within 
the  prescribed  time,  the  beneficial  interest  of  the  creditors,  the  cestuis  que 
irustent,  is  certainly  and  completely  vested,  and  it  is  totally  immaterial 
when  the  assignee  accepts  the  trust,  or  whether  he  ever  accepts  it  at  all  ;*' 
An  assignee  for  the  benefit  of  creditors  may  assert  his  right  as  trustee,  in 
any  proceeding,  to  all  property  of  the  assignor  which  passed  by  the  assign- 
ment, against  all  persons  claiming  by  subsequent  transfer,  attachment,  or 
other  hen. — ^First  National  Bank,  etc.,  v.  Holmes  et  aL,  gam.,  Mark's 
Appeal,  Sup.  Ct  Pa.,  W.  N.  C,  Dec.  6,  p.  449. 

Bailmknts.— Innkeeper — Liability  for  loss  of  property  of  guest  —  Plaintiff,  a 
^uest  at  defendant's  inn,  retired  without  locking  the  door  of  his  room  ;  Dur- 
ing the  night  his  watch,  money,  and  other  property,  which  had  been  left 
upon  a  chest  of  drawers  near  the  door,  were  stolen ;  By  section  1  of  26  &  27 
Vict  it  is  provided  that  no  innkeeper  shall  be  liable  to  make  good  any  loss 
of  property  brought  to  his  inn,  except  when  such  property  shall  have  been 
'*  stolen,  lost,  or  injured  through  the  wilful  act,  neglect,  or  default  of  such 
innkeeper,  or  any  servant  in  his  employ;"  Section  3  of  said  act  requires  the 
innkeeper  to  exhibit  a  copy  of  section  1  in  a  conspicuous  part  of  the  entrance 
to  his  inn;  Defendant  caused  a  notice,  purporting  to  be  a  copy  of  section  1, 
to  be  placed  in  the  entrance  to  his  inn,  but  the  word  "act'*  was  omitted; 
Held  (1),  that  the  innkeeper  was  not  protected  by  the  statute;  (2)  that  the 

Question  of  negligence  was  properly  leit  to  the  jury. — Spice  v.  Bacon,  High 
;t  App.  (Eng.),  Alb.  L.  J.,  Dec.  1,  p.  885. 

Bailment. — Loeatio  operia  Jddendi — ^Evidence. — 1.  Where  a  railroad  com- 
pany, having  a  quantity  of  old  and  worn  out  railroad  iron  which  it  wished  to 
utilize,  entered  into  contract  with  a  rolling  mill  company,  by  which  the  lat- 
ter company  was  to  re-roll  into  new  bars  or  rails  the  old  iron  when  delivered 
to  it,  and  the  rolling  mill  company  was  to  add  to  the  old  iron  a  certain 
amount  of  new  iron  to  form  the  head  or  top  of  the  new  rails,  and  thereafter, 
under  said  agreement  old  iron  was  delivered  to  the  rolling  mill  company  by 
the  railway  company,  and  new  rails  were  manufactured  therefrom,  with 
accessorial  additions  furnished  by  the  rolling  mill  company,  and  the  railway 
company  supplied  the  chief  or  principal  part  of  the  materials  for  the  new 
rails,  the  rignt  of  property  to  the  iron  while  the  work  is  going  on,  and  to  the 
rails  when  coinpletea,  remains  in  the  railway  company,  and  heldt  that  the 
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tranBaction  between  the  two  companies  u  of  the  nature  of  the  bailment 
denominated  by  law-writen  of  the  cUms  loeatio  operia  faeiendi  ;  2.  In  such  a 
transaction  as  above  stated,  the  material  enquiry  is  which  company  furnishes 
the  chief  or  principal  portion  of  the  material  for  the  manufacture  of  the  new 
rails,  and  where  the  old  and  new  rails  are  levied  upon  in  the  possession  of 
the  rolling  mill  company,  as  the  property  of  the  latter  company,  and  are 
afterwards  replevied  by  the  railway  company,  as  its  property,  from  the 
officers  making  such  levy,  and  on  the  trial  of  such  replevin  action  the  presi- 
dent of  the  rolling  mill  company,  introduced  by  tne  railway  company  to 
prove  the  process  of  the  manufacture  of  the  new  rails,  testifies  in  full  a^  to 
such  process,  and  states  he  is  familiar  with  the  details  of  the  manufacture  of 
the  rails,  hcld^  that  it  is  material  error  for  the  district  court  to  refuse  to 
said  officers  the  right  to  show  by  such  witness  the  amount  of  new  iron  inter- 
mingled with  the  old  iron,  in  the  process  of  manufacturing  the  old  rails  by 
the  railway  company  into  new  ones. — Amott  et  aL  v.  Kansas  Pacific  R.  K 
Co.,  Sup.  Ct.  Kan.,  C.  L.  J.,  Dec  21,  p.  626. 

Bankruptcy. — Adjudication — Corporations — ^When  policy-holders  are  corpo- 
rators— Adjudication  bv  bankruptcy  not  allowed  without  giving  them  an 
opportunity  to  be  heard. — A  mutual  life  insurance  company,  in  which  the 
policy-holders  were  entitled  to  vote  for  trustees,  and  to  Boare  in  the  profits, 
was  placed  in  the  hands  of  a  receiver  under  the  state  laws ;  Subsequently 
a  trustee  of  the  company  filed  a  petition  in  bankruptcy  in  the  name  of  the 
corporation,  and  it  was  adjudged  bankrupt ;  The  receiver  applied  to  have  the 
adjudication  set  aside ;  Held  (1),  that  the  receiver  had  a  standing  in  court  to 
make  the  motion ;  (2)  that  the  question  of  the  solvency  of  the  oompany 
could  not  be  examined  on  the  motion ;  and  (3)  that  poficy-holdera  of  the 
company  were  corporators  within  the  meaning  of  sec  122,  ch.  6,  title  61,  of 
the  U.  S.  Rev.  Stat.,  and  an  adjudication  in  bankruptcy  could  not  be  made 
against  the  corporation  without  giving  them  an  opportunity  to  be  heard.— 
Jn  re  Atlantic  Mut  Life  Ins.  Co.,  UTS.  Dis.  Ct,  N.  D.  N.  T.,  Alb.  L.  J., 
Dec.  22,  p.  463. 

.-^  Arrest — An  adjudication  of  a  bankrupt  who  was  under  arrest  in  a  civil 
action  at  the  time  the  proceedings  were  commenced  does  not  entitle  him  to 
a  release  from  such  arrest — ^Brandon  National  Bank  v.  Hatch,  Sup.  Ct  N. 
H.,  N.  B.  R.,  Dec.  1,  p.  468. 

Assignee — Election  of  will  not  be  confirmed,  when. — Where  the  as8ig:nee 

chosen  had  been  for  several  years  the  book-keeper  of  one  of  the  bankrupts, 
and  said  bankrupt  and  his  attorney  endeavored  to  control  the  action  of  the 
meeting  in  electing  him,  and  both  voted  for  him  on  powers  of  attorney,  con- 
firmation was  refused,  although  the  election  was  almost  unanimous,  as  it 
appeared  that  a  large  number  of  individual  creditors  of  said  bankrupt  were 
not  and  could  not  under  the  law,  bo  represented  at  such  meeting ;  The  dis- 
trict judge  is  bound  to  see  that  the  rights  of  the  minority  are  protected,  and 
to  refuse  confirmation  where  he  has  good  reason  to  suspect  the  assignee  has 
been  chosen  in  the  interests  of  the  bankrupts,  or  if  the  circumstances  are 
such  as  to  indicate  that  the  election  was  not  a  fair  one. — Jn  re  Wetmore  A 
Bro.,  U.  S.  Dis.  Ct,  K  D.  Mich.,  N.  B.  R.,  Dec  1,  p.  614. 

— —  Assignee-^Estate  in  joint  tenancy  of  husband  and  wife  will  not  paas  to 
assignee  of  either — Effect  of  divorce  after  adjudication. — ^In  Indiana  a  con- 
veyance of  real  estate  to  husband  and  wife  creates  an  estate  in  ^oint  tenancy; 
While  such  an  estate  exists,  neither  husband  nor  wife  has  any  mterest  which 
can  be  sold  on  execution,  or  will  pass  to  the  assignee  of  either;  If  the  effect 
of  a  divorce,  procured  subsequent  to  an  adjudication  in  bankruptcy,  is  to 
destrojr  the  unity  of  possession  and  turn  the  estate  into  a  tenancy  m  com- 
mon, it  is  simply  the  creation,  by  operation  of  law,  of  a  new  interest  in  the 
bankrupt  and  is,  to  all  intents  and  purposes,  a  new  acquisition,  which  the 
assignee  cannot  claim  ;  Whether  a  divorce  will  create  such  a  change  in  the 
nature  of  the  estate,  ^ucere, — In  re  James  Benson,  U.  S.  Dis.  Ct,  1).  Ind., 
N.  B.  R,  Nov.  1,  p.  877. 
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Assignee — His  title  to  property  of  bankrupt  subject  to  all  legal  claims  exist- 
ing before  proceeding  in  Dankruptcy. — The  assignee  takes  the  property  of  the 
bankrupt  as  an  attaching  creditor  would  take  it,  subject  to  all  legal  claims  upon 
it ;  The  bankrupt  made  a-  contract  with  S.  &  Co.  to  manufacture  hides  into 
leather  for  Uiem,  the  hides  to  be  purchased  with  the  proceeds  of  drafts  upon 
S.  &  Co.;  The  drafts  were  discounted  at  a  bank,  and  the  proceeds  thereof 
placed  to  the  credit  of  the  bankrupt  in  his  general  account ;  The  hides  pur- 
chased were  paid  for  by  checks  upon  such  account ;  Held,  that  the  hides 
were  purchased  for  S.  &  Co.  and  became  their  property ;  that  it  is  not  nec- 
essary that  the  agent  should  pay  out  the  identical  bank-notes  he  receives 
from  his  principal;  Where  some  of  the  hides  were  purchased  with  the  pro- 
ceeds of  arafts  which  S.  &  Co.  refused  to  accept,  their  title  to  such  hides  is 
not  affected  by  such  fact,  but  they  become  debtors  to  the  estate  or  to  the 
bank  advancing  the  money ;  The  title  to  the  leather,  when  completed,  passes 
under  the  arrangement  foV  the  purchase  of  the  hides. — Safford  et  aL  v.  Bur- 
gess, Assignee,  U.  S.  Cir.  Ct,  D.  Vt.,  N.  B.  R.,  Nov.  16,  p.  402. 

Assignee — Power  contained  in  a  deed  of  trust  and  to  be  delegated  to  eestuis 

que  trust  will  not  pass  to  assignee,  when. — Where  a  deed  of  trust  given  to 
secure  a  debt  contains  a  provision  that,  on  the  failure  of  the  trustee  to  act, 
the  eestuis  que  trust  may  appoint  a  new  one  in  his  stead,  the  power  therebv 
conveyed  is  a  personal  trust  or  confidence  in  the  eestuis  que  trust,  and  will 
not  pass  to  tneir  assignees  in  bankruptcy.  —  Clark  et  al.  v.  Wilson  et  aL, 
Sup.  Ct  Miss.,  N.  B.  R.,  Nov.  1,  p.  866. 

Assignee— Proceeds  of  judgment  rendered  in  favor  of  debtor,  upon  which 

his  creditors  have  acquired  a  lien  prior  to  bankruptcy  proceedings,  will  not 
pass  to  assignee. — The  bankrupt,  nearly  a  3^'ear  before  tne  petition  was  filed, 
left  for  collection  with  his  attorney  a  note  signed  by  a  thira  person,  and  sub- 
sequently drew  several  orders  upon  him,  payable  out  of  the  proceeds  thereof; 
Held,  that  the  holders  of  the  orders  were  entitled  to  payment  out  of  such 

Broceeds,  in  preference  to  the  assignee. — In  re  E.  M.  bmith,  U.  S.  Dis.  Ct, 
►.  Mass.,  N.  B.  R.,  Nov.  16,  p.  399;  s,  c,  C.  L.  N.,  Dec.  1,  p.  86. 

Assignee— Voting  for,  where  separate  adjudication  of  a  partner. — Where 

a  separate  adjudication  is  made  against  a  "bankrupt  who  is,  or  has  been,  a 
member  of  a  firm,  the  separate  creditors  have  a  right  to  vote  for  the 
assignee.— /»  re  P.  A.  Falkner,  U.  S.  Dis.  Ct,  D.  Mass.,  N.  B.  R.,  Dec.  1, 
p.  608. 

Assignment  for  benefit  of  creditors  is  valid,  when. — An  assignment  for  the 

benefit  of  creditors,  without  preferences,  made  in  good  faith  and  with  no 
fraudulent  intent,  is  valid.— Haas,  Assignee,  etc.,  v.  O'Brien,  Ct  App.  N. 
Y.,  N.  B.  R.,  Dec  1,  p.  608. 

Assignment  for  benefit  of  creditors— Superseded  by  proceedings  in  bank- 
ruptcy— Judgment  and  levy  after  such  assignment  may  be  go^  even  as 
against  assignee  in  bankruptcy  subse<^uently  appointed. — A  general  assign- 
ment for  creditors,  without  giving  pnority,"  is  superseded  by  proceedings  in 
bankruptcy ;  Where,  after  a  general  assignment  for  creditors  has  been  made, 
a  judgment  is  recovered  in  the  ordinary  course  of  practice,  and  without  col- 
lusion between  the  debtor  and  creditor  for  the  purpose  of  giving  priority, 
such  judgment  and  the  levy  under  it  are  good  even  as  against  an  assignee  in 
bankruptcv  subsequently  appointed. — Dolson  et  al.  v.  Kerr,  Sup.  Ct  N.  Y., 
N.  B.  R.,  Sov.  16,  p.  406. 

Attachment — Dissolved  by  proceedings  in  bankruptcy. — An  attachment 

served  more  than  four  months  prior  to  the  commencement  of  proceedings  in 
bankruptcy  will  be  sustained  as  against  the  assignee,  notwithstanding  that 
within  the  four  months  the  record  in  the  attachment  suit  was  amended  by 
adding  the  name  of  another  defendant,  which  had  been  omitted,  he  being  a 
member  of  the  firm  against  which  the  attachment  proceeding  had  been 
instituted. — Harrington,  Assignee,  v.  Fire  Association,  gam.,  U.  S.  Cir.  Ct, 
JC.  D.  Pa.,  W.  N.  a,  Nov.  22,  p.  482. 
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Attachment  —  Dissolved,  when. — An  attachment  of  the  property  of  a 

debtor  on  mesne  process  is  ipso  facto  dissolved  by  a  deed  of  assignment  mnde 
in  bankruptc}^,  if  the  proceeding^  in  bankruptcy  were  commenced  within 
four  months  after  such  attachment  (Rev.  Stat,  sec.  6044 ;  sec.  14,  of  origiriHl 
act) ;  In  such  a  case  the  assignee's  right  is  superior  to  the  right  of  the  Httach- 
ing  creditor,  although  the  attached  property  had  been  sola  before  the  com- 
mencement of  the  bankruptcy  proceedings,  and  the  proceeds  paid  over  to 
the  creditor  after  the  adjudication,  but  prior  to  the  date  of  the  deed  of  as»siga> 
ment.  —  McCord  et  al.  v.  McNeal,  Assignee,  U.  S.  Cir.  Ct.,  W.  D.  ifo.. 
Am.  Law  Rog.,  January,  p.  52. 

Bankrupt  —  His  status  before  appointment  of  assignee  defined.  —  Until 

an  assignee  is  appointed,  the  bankrupt  is  the  trustee  of  his  estate  for  the 
benefit  of  l\is  creditors;  If  he  is  endorser  upon  notes  or  bills  which  mature 
before  the  appointment  of  an  assignee,  he  may  waive  demand  and  notice : 
Semble  that  he  may,  even  without  leave  of  court,  begin  any  suits  which  are 
necessary  to  save  the  statute  of  limitations,  or  are  otherwise  of  immediate 
urgencv,  although  he  cannot,  without  suit,  receive  payment. — Ex  parte  Tre- 
mont  ^aL  Bank;  In  re  Battey,  U.  S.  Dis.  Ct,  D.  Mass.,  N.  B.  R.,  Nov.  15, 
p.  897. 

Bankrupt  —  Suits  brought  by  him  and  pending  at  time  of  adjudication.— 

A  bankrupt  may  continue  to  prosecute  an  action  pending  at  time  of  adjudi- 
cation where  the  cause  of  action  is  one  which  does  not  pa^  to  the  assignee : 
Where  the  cause  of  action  is  one  which  passes  to  the  assignee,  he  should  be 
notified,  and,  in  case  of  his  refusal,  the  action  must  be  dismissed;  An  orJ^r 
that  a  nonsuit  be  entered  in  case  the  assignee  did  not  appear  within  a  speti- 
fled  time,  held  to  be  erroneous. — Towle  v.  Davenport,  Sup.  Ct  N.  H.,  5».  B. 
R.,  Dec.  1,  p.  478. 

Bankruptcy  Act  1869,  sees.  96,  97— Witness— Refusal  to  answer — Crimi- 
nation.— A  witness  in  bankruptcy,  not  the  bankrupt  himself,  may,  as  even- 
witness  in  other  proceedings,  decline  to  answer  a  question  on  the  ground  that 
his  answer  would  tend  to  criminate  him. — In  re  Firth;  Ex  parte  Schofield, 
Ct.  App.,  Ct  Bankruptcy  (Bng. ),  Rep.,  Jan.  2,  p.  8. 

Charges — Should  be  regulated  by  register  —  Privileged  debts. —  It  is  ihe^ 

duty  of  registers  to  examine  and  regulate  the  charges,  whether  any  creditor 
objects  or  not ;  Where  there  are  debts  due  workmen  which  are  privilc-gwl. 
the  assignee  has  no  right  to  waste  their  money  in  litigation  for  the  supfH»«^i 
benefit  of  their  general  creditors ;  If  the  general  creditors  agree,  the  assignei* 
should  pay  the  privileged  debts  as  soon  as  be  realizes  enough  money  for  ibat 
^  purpose.  —  In  re  J.  M.  Sawyer,  U.  S.  Dis.  Ct,  D.  Mass.,  r^.  B.  R.,  Dec  1, 
p.  460. 

Composition — Not  barred  on  account  of  refusal  of  dischai^e  under  sec. 

6110. — The  mere  fact  that  the  bankrupt  has  been  refused  a  dischai^e  for  a 
cause  set  forth  in  section  5110  is  not  an  absolute  bar  to  a  composition ;  Thv 
district  court  is  not  deprived  of  jurisdiction  to  entertain  proceedings  fur  a 
composition  by  the  fact  that  a  petition  to  review  an  order  refusing  to  dis- 
charge the  bankrupt  is  pending  in  the  circuit  court ;  In  such  case  the  bank- 
rupt should  be  required  to  pay  the  opposing  creditor  the  expenses  and  dis- 
bursements, other  than  counsel  fees,  incurred  in  opposing  the  discharge.  &« 
a  condition  of,  and  prior  to,  the  confirmation  of  |he  composition ;  A  compo- 
sition of  5  per  cent  sustained  where  there  appeared  to  oe  no  assets  of  any 
value,  and  no  probability  of  any  dividend  through  an  assignee,  and  the  par- 
ties were  acting  in  good  faith. — In  re  Odell  et  aL,  U.  S.  Dis.  Ct,  S.  D.  N. 
Y.,  N.  B.  R.,  Dec.  1,  p.  601. 

Composition — Surety  upon  commercial  paper  rtot  discharged  by  paKici- 

pation  of  holder  thereof  in  composition  proceedings  of  principal. — AVhtrv^ 
the  holder  of  accommodation  paper,  knowing  it  to  oe  such,  enters  into  arc 
signs  a  resolution  of  composition  in  proceedings  in  bankruptcy  instituted 
against  the  endorsers,  the  maker  is  not  thereby  discharged  from  his  liability. 
—Guild  V.  Butler,  Sup.  Jud.  Ct  Mass.,  N.  B.  R.,  Nov.  1,  p.  847;  s.  c,  C.  L. 
J.,  Nov.  16,  p.  423 ;  s,  c,  Rep.,  Jan.  2,  p.  16. 


Digitized  by  VjjOOQIC 


DIGEST  OF   RECENT  CASES.  94/ 

Creditor— Intervening. — A  ^neraliunsecured  creditor  is  entitled  to  inter- 
vene and  contest  a  petition  in  involuntary  proceedinfn. — In  re  Austin  et  aL^ 
U.  S.  Dis.  Ct,  B.  D.  Mich.,  N.  B.  R.,  Dec.  1,  p.  618. 

—^Creditor — May  intervene  and  object  to  adjudication  of  bankruptcy  in 
involuntary  case  where  debtor  makes  default — Any  creditor  whose  interests 
are  directly  affected  by  the  proceedings  may  intervene  and  contest  the  alle- 

Sations  of  the  petition  with  regard  to  acts  of  bankruptcy,  notwithstanding 
le  debtor  fails  to  appear  on  the  return  day. — In  re  J.  Jonas,  U.  S.  Dis.  Ct., 
D.  Cal.,  N.  B.  R,,  Dec  1,  p.  462. 

Creditor  —  Privileged  —  Equitable  assignment.  —  A  mere  promise  to  pay 

out  of  a  particular  fund,  when  received,  the  promisor  retaining  control  over 
the  fund,  and  no  notice  being  given  to  the  person  who  is  to  pay  it,  does  not 
work  an  equitable  assignmenu — Ex  parte  Tremont  Nail  Co.,  Me  Middleboro 
Shovel  Co.,  U.  S.  Dis.  Ct.,  D.  Mass.,  N.  B.  R.,  Dec  1,  p.  448;  a.  c,  C.  L. 
J.,  Dec  7,  p.  482. 

Creditor  —  Secured  —  Mortgage  — May  be  foreclosed  in  state  court  by 

leave  of  bankrupt  court  after  creditor  has  proved  his  claim  in  latter  court. — 
A  creditor  of  tne  bankrupt  whose  claim  is  secured  by  mortgage  may,  after 
having  proved  his  claim  in  the  bankruptcy  proceeding,  and  upon  leave  of 
the  bankrupt  court,  foreclose  his  mortgage  in  a  state  court,  if  the  assignee  ^ 
does  not  object ;  As  to  the  bankrupt  and  his  wife,  the  bankruptcy  proceed- 
ings do  not  divest  the  state  court  of  jurisdiction  of  an  action  to  foreclose  a 
mortgage  given  by  them. — McHenry  ei  at,  v.  La  Soci^t4  Fran9aise,  U.  S. 
Sup.  Ct,  N.  B.  R,  Nov.  15,  p.  386;  ».  c,  Alb.  L.  J.,  Dec  1,  p.  393. 

•  Discharge— Cannot  be  impeached  collaterally — Debt  created  b^'  fraud. — 

A  discharge  cannot  be  impeached  collaterally  for  fraud  in  preventing  notice 
to  creditors  of  the  pendency  of  the  proceedings,  nor  on  the  ground  that  the 
bankrupt,  before  the  proceedings  in  bankruptcy  were  commenced,  fraudu- 
lently removed  his  propertv  out  of  the  Jurisdiction  of  the  court  in  which  an 
action  against  him  was  penaing,  with  intent  to  defraud  his  creditors ;  A  judg- 
ment a^inst  the  bankrupt,  existing  at  the  time  his  petition  is  filed,  whether 
founded  upon  contract  or  tort,  is  a  provable  debt;  Where  it  is  claimed  that 
the  collection  of  a  judgment  is  not  barred  by  a  discharge  in  bankruptcy  on 
the  ground  that  such  judgment  is  a  debt  created  by  fraud,  the  court  will  look 
back  of  the  judgment,  and,  if  it  had  its  root  and  origin  in  fraud,  the  discharge 
will  not  bar  it;  A  judgment  recovered  by  a  father  for  the  seduction  of  his 
daughter,  where  there  was  no  promise  of  marriage,  and  no  arts  or  devices 
were  practised  to  accomplish  such  seduction,  is  not  a  debt  created  b^'  fraud 
within  the  meaning  of  the  Bankrupt  Act — Howland  v.  Carson,  Sup.  Ct. 
Comm.  Ohio,  N.  B.  R.,  Nov.  1,  p.  872. 

. Discharge  —  Computation  of  requisite  percentage  of  assets  in  a  voluntary 

case. — Payments  to  judgment  creditors  who  have  secured  their  liens  by  execu- 
tion levies  are  not  to  be  deducted  from  the  gross  amount  realized  by  the 
assignee  before  ascertaining  whether  there  is  the  requisite  per  cent  of  assets 
to  entitle  a  voluntary  bankrupt  to  a  discharge ;  The  term  assets  includes  all 
property  of  every  kind  and  nature,  chargeable  with  the  debts  of  the  bank- 
rupt that  comes  into  the  hands  of,  and  under  the  control  of,  the  assignee ; 
and  the  value  thereof  is  not  to  be  considered  a  less  sum  than  that  actually 
realized  out  of  said  property,  and  received  bv  the  assignee  for  it — In  re 
Taggert,  U.  S.  Dis.  Ct,  N.  D.  N.  Y.,  N.  B.  R.,  Nov.  1,  p.  861. 

. •Discharges-Must  be  pleaded  by  sureties  on  appeal  bond  from  a  justice. — 

In  Mississippi  a  judgment  against  the  sureties  on  an  appeal  bond  follows  upon 
rendition  oi  a  judgment  against  the  principal;  'NfVhere  sureties  upon  an 
appeal  bond  are  discharged  in  bankruptcy  pending  such  appeal,  they  must 
plead  such  discharge  before  judgment  on  the  appeal  if  they  desire  to  avail 
themselves  of  it  as  a  defence. — Jones  et  al.  v.  Coper  et  aL,  Sup.  Ct  Miss.,  N. 
B.  B.,  Nov.  1,  p.  843. 

Discharge — Staying  execution  upon  a  judgment  against  several  defend- 
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ants  to  abide  the  event  of  the  dischiiTge  of  one  of  the  same  in  bankniptcy.— 
1.  That  it  is  a  rule  of  practice  in  all  actions  on  contracts  that,  if  a  recov- 
ery be  had,  it  must  be  against  all  of  the  defendants,  unless  a  defence  is  inter- 
posed, by  one  or  more  of  the  defendants,  personal  to  themselves ;  Of  thia 
character  are  coverture,  infancy,  and  bankruptcy ;  2.  That  in  cases  wher*, 
under  the  law,  a  suit  must  be  brought  and  a  recovery  had  aeainst  all  of  xiat 
Joint  contractors,  unless  some  have  died  or  been  dischai^a,  a  judgment  in 
such  cases  may  be  rendered  as  against  all,  and  an  order  made  staving  execu- 
tion until  the  question  of  the  bankrupt's  discharge  is  determined.— Byers  t. 
First  Nat.  Bank,  Sup.  Ct.  III.,  C.  L.  N.,  Dec.  22,  p.  108. 

Exemptions — Are  not  to  be  claimed  out  of  partnership  assets. — Where 

there  has  been  an  adjudication  in  bankruptcy  against  a  mercantile  partiiei^ 
ship,  and  the  assets  of  the  firm  turned  over  to  the  assignee,  the  inaividv^al 

Sartners  are  not  entitled  to  claim  as  exempt,  under  sub.  9,  sec  dO,  ch.  •"4, 
,ev.  Stat  of  Wisconsin,  each  the  sum  of  $200  out  of  the  partnership  stock. 
— /n  re  Hughes  et  al.,  U:  S.  Dis.  Ct,  W.  D.  Wis.,  N.  B.  R.,  Dec.  1,  p.  4r>4. 

Factor  and  principal — Case  in  which  that  relation  was  claimed  but  not 

allowed. — Where  one  partv  agrees  to  furnish  goods  to  another  at  a  fiiec 
price,  the  latter  to  pay  all  freight,  storage,  and  charges,  and  to  pay  at  the 
end  of  every  three  months  for  the  goods  sold  by  him  within  that  Ume,  ar.d 
to  pay  at  the  end  of  the  year  for  all  goods  remaining  unsold,  the  proceeds  if 
the  goods  sold  by  the  latter  cannot  be  recovered  from  his  assignee  in  bank- 
ruptcy ;  Such  arrangement  does  not  create  the  relation  of  principal  a:  J 
agent  or  factor,  but  that  of  buyer  and  seller. — In  re  Linfortn  &  Co. ;  £x 
parte  The  Furst,  etc.,  Mfg.  Co.,  U.  S.  Dis.  Ct,  D.  Cal.,  N.  B.  R.,  Dec  1.  p. 
485. 

False  pretences  —  Obtaining  goods  by — Indictment  under  sec  5182,  R«-t. 

Stat  U.  S.  —  An  indictment  under  8ec*6132,  Rev.  Stat  U.  S.,  will  lie  f>r;  • 
an  order  of  adjudication  in  bankruptcy ;  An  indictment  for  obtaining  gtV  U 
under  false  pretences,  founded  upon  the  ninth  clause  of  sec.  5182,  ne^  h.\ 
charge  an  intent  to  defraud  creditors  generally ;  Such  an  indictment  n*^ : 
not  contain  the  negative  averment  that  the  accused  was  in  fact  not  carrv/  : 
on  business  and  aealing  in  the  regular  course  of  trade  when  he  obtaii^: 
credit  for  goods  on  false  pretences.  United  States  v.  Myers,  U.  S.  Dis.  Cv. 
E.  D.  Va.,  N.  B.  R,  Nov.  16,  p.  887. 

Homestead  —  Fraudulent  appropriation  of  assets  by  bankrupt  towatri 

securing  a  homestead.  —  Where  a  certain  sum  is  allowed  by  statute  to  '  •" 
invested  in  a  homestead,  such  sum  may  be  put  into  an  undivided  part  int«r^-' 
in  a  homestead,  and  into  premises  to  whicn  others  hold  the  legal  title:  A- 
insolvent,  more  than  four  months  before  the  commencement  of  proeeedir>£s 
in  bankruptcy  against  him,  furnished  from  his  own  property,  towania  bui  V 
ing  a  homestead  upon  premises  which  his  wife  had  contracted  to  purch«-, 
ana  which  were  subsequently  conveyed  to  her,  the  sum  of  $1,400 ;  Held,  tVi: 
such  transaction  was  a  fraud  upon  nis  creditors,  and  that  the  assignee  v-i 
entitled  to  a  conveyance  of  the  nusband's  interest  in  such  homesteai^  les«  *  -. 
amount  he  was  authorized  bv  law  to  invest  in  a  homestead,  and  aUo  :«•  & 
conveyance  of  the  balance  of  Jiis  interest  for  the  benefit  of  creditors  exi«trc 
at  the  time  of  the  investment  Johnson,  Assignee,  v.  May  etaL,  U.  S.  C: 
Ct  Vt,  N.  B.  R.,  Nov.  15,  p.  426. 

Jurisdiction  —  Appellate  jurisdiction  of  the  circuit  court  over  the  acti  - 

of  the  district  court  —  The  second  section  of  the  original  bankrupt  law,^»  ^ 
Stat  U.  S.,  sec.  4986,  construed.  —  A  having  become  a  bankrupt^  and  a  j  r^ 
visional  assignee  having  been  appointed,  on  his  application  to  the  distj^< 
court  he  was  directed  to  receive  bids  for  the  propertv  of  the  bankrupt :  »•  i 
he  accordingly  received  a  bid  from  B,  on  July  2,  18^5,  for  certain  pnope*^ 
of  the  bankrupt  for  which  B  agreed  to  pay  tne  sum  of  $40,000;  An  ^^v'--^ 
nisi  was  thereupon  entered  bv  the  district  court,  requiring  all  patties  to  f b-  « 
cause  why  that  bid  should  not'be  received,  and,  on  July  9th  followinr*  tbe  <»r# 
was  confirmed  to  B ;  On  July  12th  following,  on  application  of  the  mssigom 
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to  the  district  court,  this  order  of  confirmation  was  set  aside,  and  another  bid 
was  received  and  confirmed  to  other  parties,  on  an  advance  in  the  price, 
^0,600,  and  the  sale  was  confirmed  to  them,  and  the  money  paid,  and  the 
property  turned  over  to  the  new  purchaser ;  It  is  these  sales  ai.d  confirma- 
tions made  by  the  district  court  that  are  the  subject  of  controversy  in  this 
case ;  And  the  point  is  whether  or  not  there  is  provision  otherwise  made 
than  in  sec.  2  of  the  Bankrupt  Law  for  the  appellate  jurisdiction  of  the  cir- 
cuit court  over  the  action  of^the district  court;  Held^  that  there  is  not;  that 
this  is  simply  a  sale  of  the  property  of  the  bankrupt,  which  cannot  stand  as 
the  act  of  the  court,  and  the  property  of  the  bankrupt  pass  to  the  purchaser ; 
and  that  the  order  of  the  district  court  rescinding  the  order  of  confirmation 
and  confirming  a'sale  to  other  parties  was  wrong  and  could  not  stand ;  2.  That 
this  order  of  the  district  court  was  not  such  a  decree  or  judgment  as  is  pro- 
vided for  in  the  eighth  section  of  the  original  Bankrupt  Law,  which  gives  an 
appeal  or  writ  of  error;  and  that  the  statute  gives  the  circuit  court  superin- 
tendence and  jurisdiction  over  such  cases. — Crane  ei  al.  v.  Conro  et  aL,  tJ. 
S.  Cir.  Ct,  N.  D.  Dl.,  Ch.  L.  J.,  vol.  1,  No.  8,  p.  151. 

Jurisdiction — State  courts  have  no  right  to  enjoin  assignee  from  collecting 

the  assets  of  the  bankrupt. — A  state  court  has  no  jurisdiction  of  an  action 
brought  against  a  trustee  (or  assignee)  in  bankruptcy  to  enjoin  the  collection 
of  the  assets  of  the  bankrupt;  The  assignee  holds  the  assets  as  an  officer  of 
the  court  which  appointed  nim,  and  his  possession  and  management  thereof 
cannot  be  interfered  with  by  the  state  courts;  Although  the  assignee  may 
prosecute  or  defend  a  suit  Spending  at  the  time  of  a<yudication,  ne  is  not 
compelled  to  resort  to  the  state  court  before  which  it  waspending,  but  may 
apply  directly  to  the  Federal  courts. — Southern  ei  al.  v.  Fisher,  Sup.  Ct  8. 
C,  ]*.  B.R.,"Nov.  16,  p.414. 

Lien — Enforcement  of,  on  eve  of  bankruptcy. — Where  one  has  a  valid 

lien  upon  property  in  his  custody  belonging  tf>  another  who  is  on  the  eve  of 
bankruptcy,  and  sells  the  same  with  the  knowledge  that  bankruptcy  is  immi- 
nent, the  sale  will  not  be  afterwards  disturbed  by  the  court  in  bankruptcy  if 
untainted  by  fraud,  and  if  there  has  been  no  sacrifice  of  the  property ;  The 
lien  of  a  factor  for  his  advancements,  charges,  and  commissions  is  within  the 
meaning  of  the  amendment  to  sec.  5128,  Kev.  Stat.  U.  S.,  which  provides 
that  nothing  in  that  section  shall  be  construed  to  invalidate  securities  taken 
in  good  faitn  upon  the  making  of  a  loan,  and  will  be  protected  in  bank- 
ruptcy.—//* re  Roseberry  ei  aL,  U.  S.  Dis.  Ct.,  D.  Ind.,  N.  B.  R.,  Nov.  1, 
p.  340. 

Lien — Proof  of  debt — Sale  of  property  subject  to  lien. — ^Where  a  suit 

Against  the  bankrupt  to  enforce  a  hen  is  pendinc^  at  the  time  of  adjudication, 
the  lien  creditor  may,  before  any  final  disposition  of  such  suit,  prove  his 
demand  in  the  bankrupt  court,  and  have  it  allowed  as  a  lien  claim,  with  all 
the  rights  and  privileges  belonging  to  it  under  the  Bankrupt  Law ;  Where 
property  has,  Dy  order  of  the  oankrupt  court,  been  sold  subject  to  a  lien, 
the  assignee's  deed  providing  that  such  lien  is  to  remain  in  full  force,  the 
purchaser  is  estopped  to  deny  the  validity  of  such  lien ;  Where  the  bankrupt 
court  has  adjudged  a  claim  to  be  a  lien  upon  property  o*"  the  bankrupt,  it 
has  jurisdiction  of  an  action  to  enforce  such  lien  against  third  parties  who 
have  purchased  said  property  subject  to  the  lien  at  a  sale  by  the  assignee. — 
Buckman  v.  Dunn  etal,  U.  S.  Dis.  Ct,  D.  Me.,  N.  B.  R..  Dec.  1,  p.  470. 

Petition  of  partner  praying  for  an  adjudication  against  his  firm  dismissed  as 

a  fraud  on  the  Bankrupt  Act. — The  bankruptcy  court  has  full  equitable  powen 
over  a  proceeding  in  bankruptcy,  and,  where  it  clearly  appears  to  have  been 
instituted  for  purposes  foreign  to  the  legitimate  object  of  the  act  it  will  be 
summarily  dismissed ;  A  partner  will  not  be  allowed  to  put  his  firm,  whose 
afiTairs  were  settled  years  ago,  into  bankruptcy  on  an  allegation  that  it  is 
insolvent  by  reason  of  petitioner's  own  fraud  in  efi^ecting  a  composition  with 
its  creditors;  Where  it  appears  that  a  petitioning  partner  has  obtained, 
'without  consideration,  assignments  to  his  father  of  a  large  number  of  the 
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pretended  claims  against  his  firm,  held,  that  this  conduct,  under  the  ciroz 
stances  of  the  case,  is  a  fraud  on  the  Bankrupt  Law. — In  re  Hamlin  Haie 
Co.,  U.  S.  Dis.  Ct.,  N.  D.  111.,  N.  B.  R,  Dec.  1,  p.  622. 

Petition  in  involuntary  case — Act  of  bankruptcy — ^Vacating  adjudicate 

as  having  been  fraudulently  procured  by  bankrupts. — Where  the  reqais.: 
number  of  creditors  join  in  a  petition  against  a  firm,  it  is  not  neceaeary  lb 
they  should  all  be  creditors  of  the  firm  ;  The  taking  of  partnership  prop^n; 
when  the  firm  is  insolvent,  to  pay  a  debt  not  a  debt  of  the  firm,  altnough  es: 
of  the  partners  may  be  liable  for  it,  is  an  act  of  bankruptcy ;  Where  the  rec;^ 
site  number  of  creditors  have  signed  the  petition,  an  adjudication  will  not  b 
set  aside  on  the  ground  that  such  petition  was  procured  by  the  bankrupts  as  i 
involuntary  one  to  avoid  the  necessity  of  procuring  the  assent  of  the  necr< 
sary  number  of  creditors  in  case  of  a  deficiency  of  assets ;  There  can  be :. 
legal  fraud  in  procuring  an  adjudication  on  involuntary  proceedings  unle^ 
should  be  followed  by  a  discharge  that  could  not  be  had  on  voluntary  pr. 
oeedings ;  An  adjudication  by  default  can  only  be  opened  at  the  instance  • 
a  party  to  the  default.— /n  re  E.  L.  Matot  &  Co.,  U.  S.  Dis.  CX,  D.  Vt.,  > 
B.  R.,  Dec.  1,  p.  486. 

Petition — Defective — ^May  be  amended. — Petition  in  bankruptcy  be' 

defective  in  not  setting  out  the  special  authority  of  the  president  of  a  bar< 
who  is  one  of  the  petiticming  creditors,  to  sign  and  verify  the  same  on  be^  &. 
of  the  bank,  his  general  authority  as  an  officer  not  being  sufficient :  T: 
petition  alleges  that  the  creditors  Joining  in  the  petition  constitute  one-foun: 
m  number  of  all  the  creditors  whose  provable  debts  amount  to  $2-50 :  In  s^' 
ting  out  the  names  and  amounts  of  each,  however,  it  appears  that  the  dtb: 
of  several  of  them  are  less  than  that  sum.  Held,  on  a  motion  to  dismis>  ii- 
petition,  that  the  same  is  insufficient  and  demurrable  in  this  respect  ^  • 
that  the  court  has  jurisdiction  to  allow  an  amendment  to  remedy  th«-  «!- 
feet.— /n  re  Roche  et  aL  v.  Fox,  U.  S.  Dis.  Ct,  W.  D.  WMs.,  N.  B.  IL,  th 
1,  p.  461. 

Preference  —  Attempt  to  gain  without  receiving,  not  within  Bankrt:^ 

Act — The  taking  of  a  bill  of  sale  of  logs  purchased  with  monev  furnished  *: 
the  creditor  is  not  a  preference  unless  it  appears  that  such  Sill  of  sale  i' 
eluded  more  than  the  creditor  was  entitled  to ;  An  intent  to  gain  a  preferect« 
accompanied  by  acts  to  accomplish  it,  but  which  entirely  fail,  so  that  a 
preference  is  received,  does  not  come  within  the  provisions  of  the  Bankrui 
Act  which  impose  penalties  upon  creditors  who  knowingly  receive  a  preff-V 
ence:  All  transactions  to  prerer  a  6ona/?<^  creditor  come  within  the  fi<'J 
months'  clause  of  sec.  6128;  the  six  months'  clause  applies  to  other  crediU  rv 
An  effort  to  secure  an  honest  debt  from  a  failing  creditor  is  not  an  actcs 
fraud  within  the  meaning  of  sec.  6021.— /n  re  The  Bousfield,  etc.,  Co..  U 
S.  Dis.  Ct,  D.  Ohio,  N.  B.  R.,  Dec.  1.  p.  489. 

Preference — Prior  adjudication  of  preference  conclusive  in  another  pro 

ceediiig  to  prove  claim. — A  prior  adjuaication  is  always  available  against  ibi 
defeated  party  when  made  in  a  competent  jurisdiction,  and  upon  a  contr^' 
versy  actually  decided  in  that  adjudication  ;  Where,  in  a  proceeding  to  d» 
tribute  a  particular  fund,  the  court  adjudges  that  securities  held  by  certa  i 
creditors  are  preferential,  and  decrees  that  such  creditors  be  barfed  fn  a 
participating  m  such  distribution,  such  adjudication  is  conclusive  upon  :b< 
creditors  specified. — In  re  Leland  v.  Piatt,  Assignee ;  Libby  v.  Pl*a, 
Assignee,  U.  S.  Cir.  Ct,  S.  D.  N.  Y.,  N.  B.  R.,  Dec  1,  p.  605. 

Preference — ^Reasonable  cause  to  believe  debtor  insolvent — When  tbi 

condition  of  a  debtor^s  affairs  is  known  to  be  such  that  prudent  busir.«fli 
men  would  conclude  that  he  cannot  meet  his  obligations  as  they  mature  ii 
the  usual  course  of  business,  there  is  reasonable  cause  to  believe  him  mc^^ 
ent :  Where  a  private  banker  obtains  an  advance  from  a  bank  on  his  check 
on  New  York,  and  on  the  following  day  delivers  securities  to  the  bank,  tun- 
ing nt  the  time  that  he  has  reason  to  Year  his  check  will  not  be  met  hf  '4, 
that  the  securities  were  transferred  with  intent  to  give  a  preference,  aad  thu 
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the  bank  had  reasonable  cause  to  believe  him  insolyent — ^Merchants'  Nat. 
Bank  v.  Cook  et  aL,  U.  S.  Sup.  Ct,  N.  B.  R.,  Nov.  16,  p.  891 ;  ».  c,  C.  L. 
N.,  Dec.  1,  p.  82. 

—  Preference — Suffering  property  to  be  seized  on  execution — Reasonable 
cause  to  believe  debtor  insolvent — Lien. — An  insolvent  debtor,  who  was  a 
trader,  gave  to  a  creditor  new  notes,  payable  on  demand,  signed  by  himself 
alone,  to  take  m)  others  of  the  same  amount,,  secured  by  the  signature  and 
endorsement  of  other  responsible  parties,  and  purchased  goods  of  persons 
who  were  ignorant  of  his  insolvency,  in  order  that  such  goods  mieht  be 
taken  on  execution  on  judgments  recovered  on  such  notes ;  Ueldj  that  he 
thereby  procured,  or  at  least  suffered  his  proper^  to  be  seized  on,  execution 
within  tne  meaning  of  sec.  511S8  of  the  Rev.  Stat,  if  seizure  there  was ; 
AVhere  the  agent  of  the  creditor  had  reasonable  cause  at  the  time  to  believe 
the  debtor  was  insolvent,  and  knew  that  the  transaction  was  in  fraud  of  the 
Bankrupt  Law,  it  is  the  same  as  if  the  creditor  had  himself  taken  part  therein 
w^itb  the  same  cause  to  believe  and  the  same  knowledge ;  A  levy  which  has 
been  relinquished  before  the  filing  of  a  petition  in  bankruptcy  creates  no 
lien  upon  the  property  as  against  the  assignee. — Sage,  jr.,  v.  Wynkoop, 
Assignee,  U.  S.  Dis.  Ct,  N.  D.  N.  Y.,  N.  B.  R.,  Nov.  I,  p.  868. 

—  Proof  of  debt — Bv  former  partners  of  bankrupt — A  former  partner  or  a 
joint  covenantor  witb  the  bankrupt,  who  is  liable  for  joint  debts  and  pays 
them,  may  prove  the  amount  aeainst  the  assets  of  his  former  partners  or  co- 
contractors  ;  A  claim  bv  retired  partners  for  unliquidated  damages,  by  rea- 
son of  their  liability  under  the  provision  of  a  lease  to  the  firm  that  in  case  of 
failure  to  perform,  the  lessors  mav  reenter  and  relet  the  premises  at  the  risk 
of  the  lessees,  who  should  remain  liable  for  the  rent  and  be  credited  with  the 
sums  actually  realized,  cannot  be  proved  against  the  estate  of  their  former 
partners. — ^x parte  F.  J.  Lake;  In  re  Whiting,  McKenna&  Co.,  U.  S.  Dis. 
Ct,  D.  Mass.,  N.  B.  R.,  Dec.  1,  p.  498. 

—  Proof  of  debt — Holder  of  »  bill  or  note  may  prove  in  full  against  maker, 
although  former  has  received  part  or  all  of  it  from  a  suretj^. — The  holder  of 
a  note  or  bill  may  prove  it  in  full  against  the  party  primarily  liable  upon  it, 
notwithstanding  he  may  have  received  a  part  or  all  of  it  from  a  surety  or 
^uasi-suretv ;  C!.,  a  manufacturer,  consigned  goods  to  his  factors,  who 
advanced  tneir  notes  to  an  amount  much  beyond  what  was  ultimately  real- 
ized on  the  ^oods ;  both  parties  failed,  and  the  factors,  employing  the  goods 
then  in  their  possession,  made  a  composition  of  40  per  cent  with  their 
•creditors,  including  the  holders  of  the  notes,  who  reserved  the  right  to  prove 
in  full  against  all  other  parties  to  them.  Held,  that  these  creditors,  proving 
against  C.,  need  not  give  credit  for  the  full  amount  received  bv  them  on  the 
composition,  but  must  abate  their  proof  by  giving  credit  for  the  propertv  of 
C.  so  employed  by  the  factors;  Where  notes  were  exchanged,  and  the  holder 
has  received  a  payment  from  the  maker,  he  can  only  prove  for  the  balance 
ag^ainst  the  endorser ;  Debts  are  to  be  considered  proved  when  they  are  duly 
authenticated  and  sent  to  the  assignee  or  register. — Ex  parte  Harris  et  at, ; 
In  re  Cochrane,  jr.,  U.  S.  Dis.  Ct,  D.  Mass.,  N.  B.  R.,  Nov.  16,  p.  482. 

—  Proof  of  debt—Partnership— Separate  estate  of  partner. — Where  all  the 
members  of  one  firm  are  partners  in  another  firm,  they  cannot  prove  its 
debt  against  the  latter;  Where  a  bank  has  discounted  dfafts  drawn  by  the 
former  finn  upon  one  who  is  a  partner  with  the  members  of  such  firm  in  the 
latter  firm,  it  cannot  prove  its  claim  thereon  against  the  joint  estate,  but 
must  look  to  the  separate  estate  of  the  drawee. — In  re  Savage  et  at.,  U.  S. 
Dis.  Ct,  N.  D.  N.  Y.,  N.  B.  R.,  Nov.  1,  p.  868. 

— •  Proof  of  debt— Protest  and  notice. — Where  a  firm  which  has  endorsed  a 
note  of  one  of  the  partners  becomes  bankrupt  before  the  maturity  of  such 
note,  protest  and  notice  to  the  firm  of  its  dishonor  is  not  necessarv  in  order 
to  prove  it  against  the  jpint  assets. — Ex  parte  A.  W.  Russell;  In  re  J.  7. 
Paul  &  Son,  U.  S.  Dis.  Ct,  D.  Mass.,  N.  B.  R.,  Dec.  1,  p.  476. 
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Sale  of  assets — ^Inadequacy  of  price  realized. — A  sale  of  stock  to  a  cred- 
itor who  holds  it  as  collateral  security  for  $10  per  share,  when  it  is  worth  $25, 
will  be  set  aside  for  inadequacy  of  price,  ana  a  resale  ordered. — In  re  Bous- 
field  &  Pool,  U.  S.  Dis.  Ct,  N.  D.  Ohio,  N.  B.  R.,  Dec.  1,  p.  481.  . 

Schedule — Sufficient  statement  by  debtor  of  debt — Composition — ^With- 
drawal of  creditor— Enjoining  execution. — Where  a  judgment  debt  has  beer 
insufficiently  stated  by  the  bankrupt,  by  reason  of  omitting  the  costs,  thougli 
the  creditor  may  have  proved  his  debt,  and  have  attended  the  meetings  &1 
which  a  composition  was  duly  passed  and  confirmed,  the  creditor  may  with- 
draw his  proof,  and  proceed  on  his  execution ;  An  injunction  to  restrain  him 
therein  will  not  be  granted. — In  re  Lang ;  Ex  parte  Lang,  Ct  App.  Ct.  Bank- 
ruptcy, Hep.  Jan.  9,  p.  62. 

Set-off— Deposits  of  bankrupt  in  a  bank  may  be  held  as  security  for  bi^ 

indebtedness  to  the  bapk. — Upon  the  bankruptcy  of  a  depositor,  his  deposit 
becomes  a  security  for  the  payment  of  his  indebtedness  to  the  bank  ;  ^ucb 
deposit  should  be  set  off  agamst  the  aggregate  debt  to  the  bank,  not  includim; 
any  notes  upon  which  the  bankrupt  is  surety,  unless  the  principals  are  insolv- 
ent; a  bankrupt  in  a  composition  case  in  which  no  assignee  has  be<p'i 
appointed  stands  in  the  position  of  an  assignee  in  respect  to  set-off;  Sem^'- 
that  if  the  bank  holds  mere  contingent  debts  or  liaoilities,  or  a  claim  fo: 
unliquidated  damages  arising  upon  contract,  it  may  retain  the  deposit  ui.C 
the  amount  of  his  provable  debt  can  be  ascertained,  and  may  then  use  it  as  a 
SQ\rofS.— Ex  parte  Howard  Nat.  Bank ;  In  re  North  &  Co.,  tJ.  S.  Dia.  CU,  D. 
Mass.,  N.  B.  R.,  Nov.  16,  p.  420. 

Banks  and  Banking. — Authority  of  cashier  to  bind  bank  as  an  accommods- 
tion  endorser. — The  cashier  of  a  bank  is  not  presumed  to  have  power,  b} 
reason  of  his  official  position,  to  bind  the  bank  as  an  accommodation  endorser 
of  his  own  promissory  note,  and  actual  authority  to  make  such  endorsemni:: 
must  be  shown  before  a  recovery  can  be  had  thereon. — West  St  Liouis  J^av. 
Bank  v.  Parmelee,  etc..  Bank,  U.  S.  Sup.  Ct,  Alb.  L.  J.,  Dec.  29,  p.  V,6: 
B.  e.,  Rep.,  Jan.  9,  88. 

Power  and  authority  of  cashier — Endorsement  of  paper  by  him — "When 

bank  bound — Officers  may  borrow  money  of  the  bank. — Held,  1.  That  the 
note  payable  to  *'McMann,  cashier,"  was  a  note  payable  to  the  bank:  1 
That  McMann,  as  cashier,  had  authority  to  assign  the  note;  The  court  state* 
at  some  length  the  power  and  authority  of  bank  cashiers ;  8.  That,  McMssrx 
beine  the  cashier  of  the  defendant  bank,  the  presumption  is  that  the  notr^ 
payable  to  him  in  the  form  above  stated  was  the  property  of  the  bank  :  ard. 
if  the  cashier  endorsed  it  as  such  and  sent  it  to  the  savings  bank  in  an  offici&l 
letter  for  discount,  it  would  be  the  same  thing  ap  requiring  the  saving  bari: 
to  discount  it  on  behalf  of  the  defendant  bank ;  and,  if  the  savings  bank  dis- 
counted such  note  and  sent  the  proceeds  to  the  defendant,  that  was  a  trai.^- 
action  within  the  scope  of  the  duties  of  the  cashier,  and  for  which  the  bank 
is  liable ;  and  it  does  not  make  any  difference  what  the  defendant  did  with  the 
money  thus  received;  4.  That  the  president,  cashier,  or  director  of  a 
national  bank  may  borrow  money  of  tne  bank ;  5.  The  fact  that  paper  ha-^ 
not  been  authorized  by  a  discounting  committee  to  be  discountea  does  iKt 
in  any  way  affect  outside  parties  who  are  bona  fide  endorsees  of  the  paper 
before  maturity  ;  6.  That  a  cashier  has  no  authority  to  endorse  accommc- 
dation  paper,  not  passing  through  his  bank  in  its  line  of  usual  business,  s^ 
as  to  bind  his  bank  to  the  endorsee. — ^Blair  v.  First  Nat.  Bank,  etc.,  U.  S. 
Cir.  Ct.,  N.  D.  Ohio,  C.  L.  N.,  Dec.  1,  p.  84;  ».  c,  Rep.,  Jan.  9,  p.  40. 

Bills  and  Notes — Promissory  note — ^Fraud — Unauthorized  use  of  aocommo- 
dation  endorsement — ^Evidence — Admissibility  of  parol  evidence  to  contra- 
dict effect  of  endorsement. — Where  an  endorser  is  prevailed  upon  by  plaint- 
iff's agent  to  endorse  certain  renewal  notes  payable  to  plaintiff,  upon  a  prom- 
ise that  the  endorser  should  not  be  held  liable  upon  an^  of  the  notes;  that  tb<e 
only  reason  for  askine  his  endorsement  was  that  plaintiff  desired  to  have  tvo-- 
name  paper,  heldy  that  endorser  might  show  by  parol  evidence  the  nature 
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of  the  circumsUinces  under  which  the  endorsement  was  Written. — First  Nat. 
Bank,  etc,  v.  Cleaver  ei  aL,  U.  S.  Cir.  Ct,  E.  D.  Pa.,  W.  N.  C,  Dec.  18,  p. 
480. 

Promissory  note — Negotiability — Collection-fee  clause  destroys  negotia- 
bility.— A  clause  in  a  promissory  note  allowing  a  commission  upon  its  face 
as  a  collection  fee  in  case  of  non-pavment  at  maturity  renders  the  note 
uncertain,  and  destroys  its  negotiiibility. — Woods  v.  l^orth,  4  W.  N.  241, 
followed ;  Nicholson  v.  Discount,  etc.,  Bank,  Sup.  Ct.,  Pa.,  W.  N.  C,  Nov. 
29,  p.  441. 

Validity  of  note  for  an  injury  magnified. — ^Where  a  promissory  note  was 

given  by  a  mothei:for  an  injury  to  the  plaintiff  by  her  son,  and  one  of  the 
defences  was  that  the  plamtitT  falsely  and  fraudulently  exaggerated  the 
extent  of  the  injuries  received,  and  the  presiding  justice  instructed  the  jury 
"  that  the  mere  magnifying  of  the  injuries  would  not  of  itself  defeat  the 
note,  but  if  the  defeudaiit  falsely,  fraudulently,  deliberately,  misrepresented 
as  to  the  extent  of  his  injury,  and  as  to  the  magnitude  of  bis  claim,  it  would 
discharge  the  defendant,"  held,  on  exceptions,  that  the  instruction  cor- 
rectly stated  the  law.— Thompson  v.  Hinds,  Sup.  Ct.  Maine,  Rep.,  Jan.  2, 
p.  14. 

Bonds,  Muj^icipal. — Constitutional  provision — Two-thirds  of  the  qualified 
voters. — ^The  act  authorizes  subscriptions  by  townships  whenever  two-thirds 
of  the  qualified  voters  of  the  township,  voting  at  an  election  called  for  that 

Eurpose,  shall  vote  in  favor  of  the  subscription,  while  the  constitution  pro- 
ibits  such  subscription  unless  **  two-thiras  of  the  qualified  voters  ox  the 
town,  at  a  regular  or  special  election  to  be  held  therein,  shall  assent 
thereto ;"  Held^  that  the  act  is  constitutional ;  The  opinions  of  the  supreme 
court  of  Missouri  are  followed,  and  so  much  of  the  opinion  of  this  court  in 
Harshman  v.  Bates  County  as  holds  the  act  unconstitutional  is  overruled. — 
County  of  Cass  v.  Johnson,  U.  S.  Sup.  Ct.,  C.  L.  N.,  Dec.  1,  p.  81 ;  «.  c, 
C.  L.  J.,  Dec.  14,  p.  606 ;  a.  c,  Alb.  L.  J.,  Dec.  15,  p.^88. 

Funding  county  debt. — Under  an  act  authorizing  counties  to  fund  any  and 

all  debts  they  may  owe,  the  county  court  had  power  to  issue  "county 
funding  bonds"  to  protect  the  faith  and  preserve  the  credit  of  the  county. 
County  of  Cass  v.  Shore,  U.  S.  Sup.  Ct,  C.  L.  N.,  Dec.  1,  p.  83. 

Constitutional  Law. — Act  of  legislature  impairing  the  obligation  of  a  con- 
tract as  to  taxation  of  a  railroad. — A  statute  of  a  state  which  declares  that  all 
charters  of  corporations  granted  after  its  passage  may  be  altered,  amended, 
or  repealed  by  the  legislature  does  not  necessarily  apply  to  supplements  to  a 
charter  already  passed,  though  the  supplement  be  suosequent  to  the  statute ; 
Nor  does  a  provision  in  a  supplement  to  the  charter  which  says  that  '•  this 
supplement,  and  th^  charter  to  which  it  is  a  supplement,  may*^be  altered  or 
amended  by  the  legislature,"  apply  to  a  contract  with  the  company  made 
in  a  supplement  passed  long  after;  Such  reservatiuns  of  the  right  to 
repeal  &und  in  statutes,  unlike  similar  provisions  in  the  constitution 
of  a  state,  are  only  binding  on  succeeding  legislatures  so  far  as  they 
choose  to  adopt  them,  and  a  legislative  contract  may  be  made  whicn 
is  not  repealable  if  the  legislature  so  intend ;  It  is,  tnerefore,  in  every 
case  a  question  whether  the  legislature  making  the  contract  intended 
that  the  former  provision  for  repeal  or  amendment  should  become  a 
part  of  the  new  contract  by  implication ;  In  this  case  the  contract  of 
1865,  for  a  specific  rate  of  taxation,  was  inconsistent  with  any  such  implica- 
tion, because,  1st,  there  was  a  subject  of  dispute  and  a  fair  adjustment  of  the 
controversy  for  a  valuable  consideration  on  both  sides;  2d,  the  contract 
assumed,  by  the  requirements  of  the  legislation,  the  shape  of  a  formal, 
written  contract  signed  by  both  parties ;  3d,  the  terms  of  the  contract,  that 
**  this  tax  shall  be  in  lieu  and  satisfaction  of  all  other  taxation  or  imposi- 
tion whatsoever,  by  or  under  the  authority  of  this  state,  or  any  law  thereof," 
wh^n  viewed  in  the  light  of  the  whole  transaction,  do  not  admit  the  idea  of 
the  right  of  the  state  to  revoke  it  at  pleasure.— The  State  et  al.  v.  Yard, 
Commissioner,  etc.,  U.  S.  Sup.  Ct,  C.  L..  J.,  Dec.  7,  p.  488 ;  s.  c,  C.  L.  N., 
Dec.  8,  p.  90;  «.  c,  Alb.  L.  J.,  Dec.  29,  p.  466. 
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Act  shortening  the  statute  of  limitations — When  constitutional  as  to  pre- 
existing actions.— By  a  statute  of  limitations  of  the  state  of  Geoi^gia,  actions 
against  a  stockholder  of  a  bank  to  enforce  his  individual  liability  -were  not 
barred  until  twenty  years  from  the  time  the  action  accrued ;  By  an  act  of 
the  legislature  of  Georgia,  passed  March  16,  1869,  it  was  provide  tfaat  such 
actions,  accrued  before  June  1, 1866,  should  be  barred  if  not  commenced  before 
January  1,  1871 ;  Held  (1),  that  the  legislature  had  a  constitutional  rirbt  to 
shorten  the  statute  of  limitations  as  to  actions  upon  the  contracts  already 
made,  a  reasonable  time  beingleft  to  enforce  the  contract ;  (2)  and  that  the 
time  given  was  rea80nable.-?rerry  v.  Anderson,  U.  8.  Sup.  Ct.,  Alb.  Lb  J^ 
Jan.  6,  p.  14. 

Art.  9,  sec.  7,  of  the  new  constitution — Effect  on  prior  acts  inconsistent 

therewith— Appropriation  by  a  county  of  public  money  to  a  corporation- 
Act  of  Marcn  29,  1851 — Not  repealed  by  the  new  constitution. — Art.  9, 
sec.  7,  of  the  constitution  of  187^  provides:  **The  general  assenibly  shail 
not  authorize  any  county,  city,  borough,  township,  or  incorporated  district 
to  become  a  stockholder  in  any  company,  association,  or  corporation,  or  to 
obtain  or  appropriate  money  for,  or  to  loan  its  credit  to,  any  corporation, 
association,  institution,  or  individual ;"  The  act  of  March  29,  18ol,  incor- 
porating the  '*  Pennsylvania  State  Agricultural  Society,"  provides,  sec.  4. 
that  when  similar  county  societies  are  organised,  and  a  sum  of  money  raided 
annually  by  voluntary  contribution  of  its  members  paid  into  their  treasurv, 
"the  said  county  society  shall  be  entitled  to  receive  annually  a  like  sum 
from  the  treasurer  of  their  said  county ;  provided,  that  said  annual  payment 
out  of  the  county  funds  shall  not  exceed  one  hundred  dollars ;"  Htid 
(affirming  the  judgment  of  the  court  below),  that  Art.  9,  sec  7,  of  the 
new  constitution  was  wholly  prospective  in  its  prohibitions,  and  did  not 
re)>eal  said  act  of  1851;  Per  curiam — "This  section  deals  onlv  with  legis- 
lative power;  that  power  is  thereby  limited  and  restricted;  it  declarea  what 
it  'shall  not'  do;  it  annulled  nothing  that  the  legislature  had  done;  it  for- 
bid such  legislation  .thereafter;  its  prohibitions  were  wholly  prospective. 
Lehigh  Iron  Co.  v.  Supervisors  of  Lower  Macungie  Township,  ol  Sm.  ^1 : 
a,  c,  8  W.  N.  29,  followed. — Indiana  County  v.  Indiana,  etc.,  Societv,  Sup. 
Ct  Pa.,  W.  N.  C,  Dec.  20,  p.  481. 

Constitutional  limitations  —  Municipal  courts  —  Removal  of  causes. — 

1.  Where  circuit  courts  are  established  by  the  constitution  with  **  original 
jurisdiction  in  all  matters  *  *  *  not  excepted  in  this  constitution,^  and 
not  prohibited  by  law,"  a  law  giving  a  local  or  municipal  court  such  powers  as 
as  would  substantially  enable  it  to  revise  the  action  of  the  circuit  court  is  in- 
valid ;  2.  Where  a  cause  has  once  begun  to  be  heard  in  a  court  of  general  origi- 
nal jurisdiction,  it  cannot  thereafter  be  removed  to  a  municipal  court  of  coordi- 
nate powers,  as  that,  in  effect,  would  be  to  subordinate  tne  general  to  the 
local  court ;  8.  A  cause  had  been  heard  on  its  meritsf  and  a  decree  tberein 
for  an  accounting  partlv  executed ;  Held,  too  late  to  remove  it  to  a  coordi- 
nate court— People  v.  Circuit  Judge  (with  note),  Sup.  Ct  Mich.,  C.  L.  J., 
Nov.  80,  p.  468. 

Construction  of  ordinance  imposing  wharfage  fees  proportionate  to  ton- 
nage of  vessels. — Held,  that  a  municipHl  corporation  of  a  state  having  bv  the 
law  of  its  organization  an  exclusive  right  to  make  wharves,  collect  wharf- 
age and  regulate  wharfage  rates,  may  charge  and  collect  wharfage  propoi^ 
tionate  to  the  tonnage  of  the  vessels,  from  the  owners  of  enrolled  and 
licensed  steamboats  mooring  and  landing  at  the  wharves  constructed  on  the 
banks  of  a  navigable  river. — Keokuk,  etc..  Packet  Co.  v.  City  of  Keokuk, 
U.  S.  Sup.  Ct,  C.  L.  N.,  Dec.  8,  p.  91 ;  ».  c.  (with  note),  C.  L.  J.,  Dec.  14, 
p.  501. 

Corporations — Art  16,  sec.  7,  of  new  constitution — Construction  of— Its 

effect  upon  preexisting  corporations — Set-off— Claims  founded  on  torts  can- 
not be  set  off— Banks — Fraudulent  insolvency — Winding  up — ^Act  of  April 
16, 1860— Act  of  April  12, 1867— Jurisdiction  thereunder  exclusive. — A  bank, 
as  an  inducement  to  A  to  keep  a  large  balance  on  deposit,  assigned  a  mort- 
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^ge  to  him  as  collateral  security  for  such  account ;  The  mortgaged  prop- 
erty was  afterwards  sold  at  sherifTs  sale  and  purchased  hy  the  bank,  and  on 
January  29,  1876,  in  consideration  of  A's  release  of  all  his  claims  under  tho 
said  assigned  mortgage,  the  banlc  gave  him  in  its  stead  a  new  mortgage  upon 
the  same  property ;  Held,  that  the  execution  of  this  mortgage  created  no 
new  indebtedness  of  the  bank,  and,  therefore,  did  not  require,  under  Art.  16, 
sec.  7,  of  the  new  constitution,  a  ratification  by  a  majority  of  the  stock- 
holders ;  Held,  further,  that,  even  if  it  were  the  creation  of  a  new  indebt- 
•edness,  it  wouldf  not  be  illegal,  as  the  new  constitution  is  not  applicable  to 
preexisting  corporations,  unless  they  have  entered  into  a  new  contract  with 
the  state  by  accepting  the  benefits  of  legislation  subseouent  to  its  adoption ; 
Held,  further,  that  in  an  action  of  scire  facias,  brougnt  by  A  on  his  mort- 
gage, evidence  of  losses  arising  from  his  misconduct  as  director  of  the  bank 
was  inadmissible  to  prove  a  set-off,  (1)  because  claims  founded  on  tort  can- 
not be  set  off;  (2)  because  of  the  difficulty  of  investigating,  in  a  proceeding 
of  this  nature,  actions  of  directors  involvmg  intricate  questions  of  account 
and  several  conflicting  equities ;  (8)  because  &  bill  in  equity,  under  the  act 
of  April  12,  1867,  had  already  been  brought  to  adjudicate  these  claims,  and 
the  jurisdiction  under  that  act  is  exclusive.  Hays  v.  Commonwealth,  8  W. 
N.  C.  649,  affirmed.— Ahl  v.  Rhoads  et  aL,  Sup.  Ct.  Pa.,  W.  N.  C,  Dec.  20, 
p.  483. 

Elections — Bribery — Art  8,  sec.  9,  of  the  constitution — Quo   Warranto 

— Pleading— Sufficiency  of  suggestion — ^Demurrer— Effect  of,  whether  gen- 
eral or  special — Disqualification  of  officer  on  account  of  bribery — Act  of 
Apjril  18,  1874 — Judgment  of  ouster.— An  averment  in  a  suggestion  for  a 
writ  of  quo  warranto  that  the  defendant  paid  monev  to  M.  other  than  for 
the  legal  expenses  provided  for  in  the  act  of  April  iS,  1874,  "  but  for  cor- 
rupt and  illegal  purposes  in  procuring  his  election,"  sufficiently  charges  a 
violation  of  the  said  act,  and  brings  the  defendant  within  the  prohibition  of 
Art.  8,  sec.  9,  of  the  constitution;  A  demurrer  admits  every  fact  well 
pleaded,  and  in  a  proper  case  the  court  will  spve  judgment  of  ouster  there- 
on ;  Qucere,  whether  the  certificate  of  the  judge  of  tne  court  below,  filed  in 
the  cause,  to  the  effect  that  a  demurrer,  general  in  form,  was  in  fact  confined 
to  a  special  point,  can  be  received  to  contradict  the  record. — Com.  v.  Wal- 
ter, Sup.  Ct  Pa.,  W.  N.  C,  Dec.  13,  p.  466. 

Inter-state  commerce.— Section  6  of  the  act  of  the  legislature  of  Kansas 

of  1876,  entitled  **  An  act  for  the  protection  of  birds, ''^Laws  of  1876,  pp. 
183,  184,  so  far  as  it  prohibits  the  transportation  from  Kansas  to  other  states 
of  prairie  chickens  which  have  been  lawfully  caught  and  killed,  and  have 
thereby  lawfullv  become  the  subjects  of  traffic  and  commerce,  is  unconsti- 
tutional and  void,  being  in  contravention  of  that  provision  of  sec.  8,  Art  1, 
of  the  Federal  constitution  which  declares  that  "the  Congress  shall  have 
power;  *  *  *  3.  To  regulate  commerce  *  *  *  among  the  several 
states."— Stete  v.  Saunders,  Sup.  Ct  Kan.,  C.  L.  J.,  Nov.  23,  p.  444. 

Power  of  cities  to  contract  indebtedness — Injunction. — Under  the  consti- 
tution of  Illinois  a  citv  cannot  become  indebted  for  any  purpose  to  an 
amount  exceeding  in  tbe  aggregate  6  per  cent  on  the  value  or  iU  taxable 
property,  to  be  ascertained  by  the  last  assessment  for  state  and  count v  pur- 
poses previous  to  the  incurring  of  such  indebtedness ;  and,  if  a  city  for  any 
purpose  exceed  the  constitutional  limitation,  it  may  be  enforced  at  the  suit 
of  any  citizen  and  tax-payer,  and  such  plaintiff  need  not  show  that  he  is 
injured  by  the  acts  complained  of  otherwise  than  in  common  with  all  the 
other  tax-payers  of  the  city. — City  of  Springfield  v.  Edwards,  Sup.  Ct  111,, 
C.  L.  J.,  Nov.  23,  p.  447. 

{statute  conferring  power  to  sell  real  estate  of  ward  upon  one  not  the 

statutory  guardian  is  unconstitutional. — 1.  The  legislature,  m  parens  patrice, 
has  power,  by  special  act,  in  a  case  not  provided  by^  general  law,  to  authorize 
a  guardian  to  sell  the  real  estate  of  his  ward ;  But  ii  a  minor  has  a  guardian, 
the  legislature  cannot,  by  a  special  act  authorize  a  sale  of  the  minor's  land 
to  be  made  by  a  person  not  his  guardian,  and  who  has  no  interest  in  the 
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property ;  2.  A  statutory  guardian  has  power  coupled  with  an  interest,  and  not 
a  bare  authority ;  3.  The  legislature  may,  on  the  application  of  a  person  stand- 
ing in  the  position  of  a  trustee,  and  for  a  purpose  apparently  for  the  intei^ 
est  of  a  cestui  que  trusty  authorize  a  sale  of  the  property  of  the  latter. — 
Lincoln  v.  Alexander,  Sup.  Ct  Cal.,  C.  L.  J.,  Jan.  5,  p.  10. 

CoifTRAcrs. — Illegal  and  fraudulent  contract  by  railroad — Credit  Mobilier. — 
A  contract  made  by  the  Union  Pacific  Railroad  Company  with  a  party  wha 
afterwards  organized  with  others  and  formed  a  corporation  callea  the 
Wyoming  Coal  and  Mining  Company,  by  which  the  former  company  con- 
yeyed  the  right  to  prospect  for  coal  upon  its  line  to  the  latter  lor  fifteen 
years,  agreeing  to  purchase  coal  needed  tor  its  use  for  the  said  term  from  the 
latter,  at  prices  named  in  the  contract,  set  aside  on  the  ground  of  fraud,  the 
officers  of  the  Union  Pacific  Railroad  being  shown  to  have  been  jointly 
interested  with  the  other  party  to  the  contract. — Wardell  v.  Union  Pacific 
R  R.  Co.  et  al.,  U.  S.  Cir.  Ct.,  D.  Neb.,  C.  L.  J.,  Dec.  21,  p.  527. 

Real  estate  contract— Do  wee  interest— Action  to  recoyer  back  money  paid 

to  bind  contract — ^Rescinding  contract — Misjoinder  of  parties — When  not 
necessary  to  plead— The  statute  construed. — That  it  is  an  elementary  prin- 
ciple of  procedure  that  the  proofs  and  allegations  must  agree,  and  that,  to 
recover  in  actions  ex  contractu,  a  cause  of  action  must  be  established  against 
all  the  defendants,  or  there  can  be  no  recovery  against  any ;  Section  36  of 
the  practice  act  construed  and  held  not  to  so  change  the  rule  of  the  com- 
mon law  as  to  require  a  plea  denying  the  joint  liability  of  the  defendants, 
where  it  is  shown,  as  in  this  case,  from  the  plaintiff's  testimony'  that  parties 
are  made  defendants  against  whom  it  affirmatively  appears  there  is  no  cause 
of  action  made  out;  That  appellants  were  not  so  in  default  as  to  authorize 
the  appellee  to  rescind  the  contract  and  recover  back  the  money  paid  there- 
on; That  appellee  did  not  make  the  point  of  objection  that  Mrs.  Arnold 
might  have  dower  in  the  property;  If  he  had,  appellants  might  have 
promptly  removed  the  objection  to  appellee's  satisfaction ;  That  appellee, 
from  the  facts  in  evidence,  whs  not  in  a  condition  to  rescind  the  contract. — 
Davison  et  al.  v.  Hill,  App.  Ct.,  1st  D.  III.,  C.  L.  N.,  Nov.  24,  p.  73. 

Recovery  of  money  paid  on  incomplete  legal  contract — Locus  pcgnUentia . 

— When  payments  are  made  upon  an  illegal  contract,  and  the  parties  are 
in  pari  delicto^  a  recovery  can  be  had  as  for  money  had  and  received,  where 
the  illegality  is  in  the  contract  itself,  and  that  contract  is  not  executed;  In 
such  case  there  is  a  locua  pcenitentice,  the  delictum  is  incomplete,  and  the 
contract  may  be  rescinded  by  either  party;  A  corporation  in  which  plaintiff 
was  a  stockholder  and  trustee  illegally  instituted  proceedings  to  increase  its 
stock,  plaintiff  participating  in  such  proceedings  and  subscribing  for  stock; 
By  the  agreement  of  subscription  it  was  provided  that  payments  on  the 
new  stock  should  be  made  to  the  corporation  as  called  for  by  the  directors, 
and  that,  in  case  of  failure  to  pay  within  sixty  days,  the  party  failing  should 
forfeit  all  previous  payments;  I^laintiff  paid  the  first  call,  but  failed  to  pay 
the  second,  and  a  forfeiture  was  declared  against  him,  but  before  any  scrip 
was  issued  for  any  of  the  increased  stock  the  project  to  increase  the  stock 
was  abandoned ;  rfeW,  in  an  action  thereafter  brought  to  recover  the  money 
paid  on  the  first  call,  that  the  locus  pcenitenticB  was  still  open  ta  plaintiit 
and  he  might  recover.  Knowlton  v.  fempire  Spring  Co.,  67  N.  Y.  618,  dis- 
sented from.— Knowlton  y.  Congress,  etc.,  Co.,  U.  S.  Cir.  Ct.,  N.  D.  N.  Y., 
Alb.  L.  J.,  Jan.  6,  p.  10. 

Sale  of  grain  for  future  delivery — Option  contract — 1.  The  statute  does 

not  prohibit  a  party  from  buying  or  selling  grain  for  future  delivery,  nor 
does  it  make  any  difference  as  to  the  legality  of  the  contract  whethei^  the 
party  selling  for  future  delivery  has  the  grain  on  hand  at  the  time  of  such 
sale  or  not ;  2.  A  contract  for  the  sale  of  grain  for  future  delivery,  whilst 
it  may  give  the  purchaser  an  option  to  select  a  day  within  a  limited  time  on 
whicli  he  will  receive  the  grain,  does  not  constitute  such  an  option  to  buv  at 
a  future  time  as  is  prohibited  by  the  statute. — ^Logan  v.  Musick  ei  aL,  ^up. 
Ct.  111.,  C.  L.  N.,  Nov.  24,  p.  73. 
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Statute  of  fradds— Parol  contracts  for  the  sale  of  lands— Evidence.— A 

agreed  verbally  with  B  to  do  certain  work  for  a  certain  price,  in  which  was 
to  be  included  a  credit  to  B  for  the  price  of  a  lot  of  ground  thereby  agreed 
to  be  sold  by  B  to  A ;  A  never  took  possession  ot  the  lot,  nor  actually 
allowed  the  crodit ;  He  did  the  work,  ana  B  presented  a  deed  for  a  lot,  and 
claimed  the  credit  agreed  on ;  A  refused  the  deed  and  refused  to  allow  anv 
credit,  alleging  that  the  lot  was  not  the  one  bargained  for ;  In  a  suit  by  A 
for  work  and  labor  done,  held,  that  evidence  relating  to  the  agreement  as 
to  the  sale  of  the  lot  was  inadmissible,  as  tending  to  enforce  a  parol  contract 
for  the  sale  of  land  in  violation  of  the  statute  of  frauds. — Sands  ti  aL  v. 
Arthur,  Sup.  Ct.  Pa.,  W.  N.  C,  Dec.  27,  p.  601. 

CoRPORATioys.— Cessation  of  corporate  powers — Dissolution — 1.  The  corpora- 
tion act  of  Oregon,  sec.  16  (Oreg.  Laws,  628),  declares  that,  if  any  corporation 
shall  neglect  and  cease  to  carry  on  its  business  for  any  period  of  six  months, 
its  corporate  powers  shall  cease ;  Held,  that  such  neglect  did  not  terminate 
the  existence  of  the  corporation  as  by  lapse  of  time,  but  that  it  worked  a 
forfeiture  of  the  corporate  privileges,  of  which  no  one  but  the  state  could 
complain  or  take  advantage ;  2.  The  corporation  act  aforesaid,  sec.  19,  provides 
that  a  majority  of  the  stockholders  may  authorize  the  dissolution  of  a  corpo- 
ration ;  Held,  that  a  vote  of  the  stockholders  authorizing  a  dissolution  did 
not  of  itself  dissolve  the  corporation,  nor  compel  the  directors  to  do  so;  and 
that  the  act  of  dissolution  must  proceed  from  the  directors,  who  alone  can 
exercise  the  corporate  powers. —Tne  Wallamet,  etc.,  Co.  v.  Kittridge,  U.  S. 
Cir.  Ct.,  D.  Oreg.,  C.  t.  N.,  Dec.  29,  p.  118. 

Dissolution  of  corporation. — Section  19  of  the  corporation  act  of  Oregjon 

(Oree.  Laws,  638)  empowers  the  mHJority  of  the  stockholders  to  authorize 
the  dissolution  of  the  corporation,  **  and  the  settling  of  its  business  and  dis- 
position of  its  property,  and  dividing  of  its  capital  stock  in  any  manner  it 
may  see  proper ;  "  Held  {1},  that  the  authority  to  the  directors  todissolve  the 
corporation  carried  with  it  the  incidental  power  to  collect  and  distribute  its 
assets  and  wind  up  its  affairs;  and  (2)  that  a  vote  of  the  directors,  declaring  the 
corporation  dissolved,  only  operates  to  prevent  it  from  engaging  in  new  busi- 
ness, but  the  corporation  continues  to  exist,  notwithstanding  the  declaration 
of  dissolution,  for  the  purpose  of  collecting  and  distributing  its  assets  and 
winding  up  its  affairs.— The  Wallamet,  etc.,  Co.  v.  Kittridge,  U.  S.  Cir.  Ct., 
D.  Oreg.,  C.  L.  N..  Jan.  6,  p.  122. 

Liability  of  directors  for  debts  of— Act  of  July  18, 1863— Statutes  of  lim- 
itation—Act of  March  28, 1867. — The  liability  arising  from  the  infringement 
of  letters  patent  is  not  a  debt  within  the  meaning  of  the  act  of  «July  18, 
1868,  relating  to  corporations  for  mechanical  ana  other  purposes,  and 
making  the  oirectors  of  any  such  company  individually  liaule,  in  certain 
cases,  for  its  debts ;  The  act  of  March  28,  1867,  declaratory  of  the  statutes  of 
limitation,  construed  and  applied. — Roberts  v.  Reed,  Roberts'  Appeal,  Sup. 
Ct  Pa.,  W.  N.  C,  Nov.  22,  p.  417. 

—  Liability  of  stockholders — Bankruptcy — Reexamination  in  the  supreme 
court — Assignment  of  errors — Stock  book  as  evidence — Judgment — How  to 
be  authenticated. — 1.  That  cases  of  the  kind  before  the  court  may  be  reex- 
amined in  the  Supreme  Court  of  the  United  States,  as  well  as  in  the  circuit 
court,  upon  the  bill  of  exceptions  filed  in  the  district  court ;  2.  The  court 
states  that  assignments  of  error  should  be  specific  and  definite,  and  what 
under  the  rule  is  required  in  this  regard ;  8.  That,  where  the  name  of  an 
individual  appears  upon  the  stock-booK  of  a  corporation  as  a  stockholder, 
the  pHfna  Jucie  presumption  is  that  he  is  the  owner  of  the  stock,  in  a  case 
where  there  is  nothing;  to  rebut  that  presumption  ;  and,  in  an  action  against 
him  as  a  stockholder,  the  burden  of  proving  that  he  is  not  a  stockholder,  or 
of  rebutting  that  presumption,  is  upon  the  defendant ;  4.  That  the  records 
of  state  courts,  in  order  tliat  they  may  be  admissible  in  the  courts  of  other 
states,  must  be  authenticated  as  required  by  the  act  of  Congress,  but  that 
act  does  not  apply  to  the  courts  of  the  Unitea  States,  nor  to  the  public  acts, 
records,  or  judicial  proceedings  of  a  state  court  to  be  used  as  evidence  in 
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another  court  of  the  same  state;  5.  That  the  district  court  of  the  United 
States,  even  out  of  the  state  composing  the  district,  is  to  be  regarded  as  a 
domestic,  and  not  a  foreign,  court,  and  tnat  the  records  of  such  a  court  mar 
he  proved  by  the  certificate  of  the  clerk,  under  the  seal  of  the  court,  and  that 
without  the  certificate  of  the  Judge  the  attestation  is  in  due  form;  6.  That 
bankruptcy  proceedings  are  in  all  cases  deemed  matters  of  record,  and  are  to 
hecarerully  filed  and  numbered,  but  are  not  required  to  be  recorded  at  large: 
Short  memoranda  of  the  same  shall  be  made  in  books  kept  in  the  office  of 
the  clerk ;  Copies  of  such  records,  duly  certified  under  the  seal  of  the  court 
are  in  all  cases  prima  facie  evidence  of  the  facts  therein  stated. — ^TumbuU 
V.  Payson,  Assignee,  IL  S.  Sup.  Ct.,  C.  L.  N.,  Dec  8,  p.  89. 

Shares  of  stock  of  a  corporation  are  subject  to  attachment,  and  the  corpo- 
ration may  be  summoned  as  garnishee  in  the  same  proceeding. — ^The  shares 
of  a  stockholder  in  a  Joint-stock  company,  incorporated  by,  and  conducting 
its  operations  in  whole  or  in  part  in,  the  state,  are  such  estate  as  is  liable  to 
be  attached  in  a  proceeding  instituted  for  that  purpose  by  one  of  the  cred- 
itors of  such  stockholder ;  and  such  estate  may  properly  be  considered,  for  the 
purpose  of  such  proceeding,  as  in  the  possession  of  the  corporation  in  which 
the  shares  are  held,  and  such  corporation  may  properly  be  summoned  as 
garnishee  in  the  case ;  Of  such  proceeding  a  court  of  law  has  jurisdiction,  as 
well  as  a  court  of  equity;  Where,  along  with  the  answer  of  the  corporation 
in  such  proceeding,  an  affidavit  is  filed  alleging  that  some  third  person  claims 
the  said  stock,  and  that  the  corporation  claims  no  interest  therein,  nor  col- 
ludes with  such  claimant,  but  is  ready  to  dispose  of  the  stock  as  the  court 
shall  direct,  the  court  should  re<^uire  such  third  person  to  appear  and  state 
the  nature  of  his  claim,  and  mamtain  or  relinquish  the  same ;  If  in  such  a 
proceeding  the  stock  should  apf)ear  to  be  liable  to  the  lien  of  the  attachment, 
it  ought  to  be  sold  for  the  satisfaction  of  the  same,  under  an  order  of  the 
court  made  for  that  purpose,  in  the  attachment  proceeding ;  but  it  is  error 
for  the  court  to  render  a  Judgment  against  the  garnisheed  corporation  for  the 
value  of  the  stock,  unless  it  appears  that  the  lien  of  the  attaching  creditor  on 
the  stock  was  lost  by  the  act  of  the  corporation. — Chesapeake,  etc,  R.  R. 
Co.  V.  Paine  ei  al..  Sup.  Ct.  App.  Va.,  Va.  L.  J.,  December,  p.  735. 

Courts.-- Jurisdiction  of  United  States  circuit  courts. — 1.  The  circuit  court 
has  not  jurisdiction  of  a  case,  irrespective  of  the  citizenship  of  the  parties, 
unless  it  arises  out  of  a  law  of  the  United  States,  nor  is  an  averment  that  an 
action  arises  out  of  such  law  sufficient  to  confer  jurisdiction,  but  it  must 
appear  from  the  facts  stated  that  it  does  so  arise ;  2.  An  averment  that  the 
trial  of  an  action  will  necessarily  involve  the  construction  of  certain  acta  of 
Congress  does  not  show  that  such  action  arises  out  of  such  laws;  8.  The 
original  jurisdiction  conferred  on  the  circuit  courts  by  sec.  1  of  the  act  of 
March  8,  1875  (18  Stat.  470),  does  not  include  an  action  arising  out  of  the 
contracts  or  dealings  of  the  parties,  although  upon  its  trial  a  question  may 
arise  involving  the  proper  construction  of  a  law  of  the  United  States. — ^Dow- 
ell  V.  Griswold,  U.  S.  Cir.  Ct.,  D.  Oreg.,  C.  L.  N.,  Dec  22,  p.  107. 

Practice  in  taking  depositions  to  be  used  in  Federal  courts  is  governed  by 

special  acts  of  Congress,  and  is  not  to  be  regulated  by  practice  in  State 
courts.— The  act  of  Congress  of  June  1872,  sec.  914,  U.  8.  Rev.  SUL, 
which  requires  that  the  practice,  pleadings,  and  forms  and  modes  of  pro- 
ceeding in  civil  causes,  other  than  equity  and  admiralty  causes,  in  the  cir- 
cuit and  district  courts  of  the  United  States,  shall  conform,  as  nearly  as  may 
be,  to  the  practice,  pleadings,  forms  and  modes  of  proceeding  existing  at 
the  time  in  like  causes  in  the  courts  of  record  of  the  state  within  which  such 
circuit  or  district  courts  are  held,  has  no  application  to  the  manner  of  taking 
depositions  to  be  used  in  the  Federal  courts.  The  requirements  which  must 
be  followed  in  taking  depositions  to  be  used  as  evidence  in  the  Federal 
courts  are  prescribed  by  sees.  863-865,  U.  S.  Rev.  Stat.,  which  have  not 
been  repealed  by  sec.  914.— Sage  v.  Tausky,  U.  S.  Cir.  Ct,  S.  D.  Ohio,  O. 
L.  J.,  Jan.  5,  p.  7. 

Removal  of  criminal  case  from  State  to  Federal  court  under  Rev.  Stat. 
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U.  S.,  sec  648.— 1.  Under  sec.  US  of  the  Rev.  Stat  U.  S.,  providing  for  the 
removal  of  criminal  cases  from  a  State  to  a  Federal  court,  tne  prosecution  is 
not  commenced  until  the  finding  of  an  indictment;  2.  In  such  a  case  the 
right  of  the  defendant  to  challenge  jurors  is  governed  by  the  laws  of  the 
United  States ;  8.  On  an  indictment  for  murder,  the  guilt  or  innocence  of 
the  prisoner  must  be  determined  bv  the  laws  of  the  state. — State  of  G-eorgia 
T.  O'Grady,  U.  S.  Cir.  Ct.,  N.  D.  Ga.,  C.  L.  J.,  Nov.  80,  p.  466. 

Removal  of  suit  from  State  to  Federal  court  —  1.   Under  the  code  of 

Iowa,  eauity  suits  are  not  triable  at  the  appearance  term,  and  such  suits  may, 
under  the  act  of  March  8,  1875  (sec.  3),  be  removed  to  the  circuit  court  of 
the  United  States  at  the  second  term ;  2.  Under  that  code  the  same  rule,  as 
to  the  time  of  removal,  applies  to  suits  to  foreclose  mortgages,  at  least  where 
there  is  no  rule  of  court  requiring  such  suits  to  be  tried  at  the  appearance 
term.— Palmer  v.  Call,  U.  S.  Cir.  Ct,  D.  Iowa,  West  Jur.,  December,  p.  696. 

Removal  of  suits  from  State  to  Federal  court — To  entitle  a  non-resident, 

in  a  case  where  there  are  several  defendants,  to  remove  case  to  circuit  court, 
the  controversy  must  be  whollv  between  him  and  the  plaintiff,  so  that  final 
decree  could  settle  the  case.— Tyler  v.  Hagerty,  U.  S.  Cir.  Ct.,  N.  D.  Ohio, 
Am.  L.  Rec.,  January,  p.  885. 

Removal  of  suit  from  State  to  Federal  court — Parties  seeking  to  remove 

causes  to  the  United  States  courts  must  comply  strictl;^  with  the  provisions 
and  conditions  presented  by  the  statute,  and  any  material  omission  would  be 
fatal  to  such  removal ;  The  petition  for  removal  must  be  filed  at  the  term 
at  which  the  case  can  be  first  tried,  and  before  trial  thereof,  and  not  after 
such  term.— Wilcox  &  Gibbs,  etc.,  Co.  v.  Foilett  ei  aL,  U.  S.  Cir.  Ct,  N.  D. 
Ohio,  Am.  L.  Rec,  January,  p.  889. 

Removal  of  suit  from  State  to  Federal  court  in  case  of  a  railroad  corpora- 
tion of  one  state  leased  by  a  railroad  corporation  of  another  state. — Where  a 
railroad  company  which  was  incorporated  in  another  state  leases  a  railroad 
lying  in  this  state,  and  operates  the  same  as  owner  thereof,  and  an  injury 
occurs  on  said  railroad,  the  person  having  the  right  of  action  for  such  injury 
may  sue  the  railroad  company  in  the  courts  of  this  state,  and  such  company 
has  no  right  to  remove  the  suit  to  the  Federal  court. — Baltimore,  etc.,  K.  K. 
Co.  V.  Wightman's  Administrator,  Sup.  Ct.  App.  Va.,  Va.  L.  J.,  Decem- 
ber, p.  715. 

Removal  of  suit  to  Federal  court  under  act  of  1789. — A  petition  for  the 

removal  of  a  caiise  from  a  State  to  the  Federal  court  under  the  act  of  1789 
must  expressly  state  that  the  parties  were  citizens  of  the  respective  states  at 
the  time  the  suit  was  commenced. — Phoenix  Insurance  Co.  v.  Pechner,  U.  S. 
Sup.  Ct,  Alb.  L.  J.,  Dec.  1,  p.  392. 

Removal  of  suit  to  Federal  court  under  act  of  1867. — A  State  court  is  not 

bound  to  surrender  its  Jurisdiction,  upon  a  petition  for  removal,  until  at 
least  a  petition  is  filed  which  upon  its  face  shows  the  right  of  the  petitioner 
to  transfer  it;  Under  the  act  of  1867  a  petition  for  removal  must  state  the 
personal  citizenship  of  the  parties,  and  not  their  official  citizenship. — 
Amory  v.  Araory,  U.  S.  Sup.  Ct,  Alb.  L.  J.,  Dec.  1,  p.  392. 

• State  statutes  and  practice  in  Federal  courts. — A  rule  of  U.  S.  Cir.  Ct., 

N.  D.  Ohio,  adopting  certain  laws  regulating  the  state  practice,  was  applied 
to  a  case  of  imprisonment  for  debt;  But  it  was  held  that,  although  the 
Ohio  state  practice  req^uired  the  affidavit  for  arrest  to  be  sworn  beft»re  cer- 
tain state  officers,  a  United  States  commissioner  might  take  the  voriQcation. 
— Fulton  V.  Gilmore,  U.  S.  Cir.  Ct,  N.  D.  Ohio,  Am.  L.  Rec,  December,  p. 
887 ;  8.  c,  C.  L.  N.,  Dec.  22,  p.  108. 

Criminal  Law. — Burglary — Indictment  should  be  general. — ^The  court  must 
determine  the  degree  before  sentence  upon  a  plea  of  guilty. — An  indictment 
to  cover  both  degrees  of  burglary  must  not  specify  that  the  entry  was  either 
by  day  or  night ;  the  averment  must  be  general,  and  such  averment  must  be 
construed  as  charging  both  as  entry  by  day  and  by  night ;  And,  upon  a  plea 
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of  guilty  under  such  an  indictment,  the  court  must  first  determine  the  degree 
— whether  an  entry  was  made  hy  day  or  hy  night,  whether  first  or  second 
degree — from  the  evidence,  before  passing  sentence. — People  v.  Jefferaon  et 
aL,  Sup.  Ct.  Cal.,  C.  L.  N.,  Dec.  29,  p.  114. 

Defendant  upon  indictment  for  forgery  has  no  ri^ht  to  be  present  at  hear- 
ing of  motion  for  new  trial. — A  defendant  in  an  indictment  for  forgery  has 
no  right  to  be  personally  present  at  the  hearing  of  a  motion  in  his  behalf  for 
a  new  trial ;  and  his  absence,  though  in  jail,  will  not  invalidate  a  sentence 
subsequently  passed  upon  him  when  he  is  present ;  The  court  will  not  hear 
or  determine  such  a  motion  if  the  defendant  is  not  within  its  control — not 
because  he  is  entitled  to  be  present,  but  because  the  court  will  not  hear  him 
unless  he  is  there  to  abide  by  the  decision. — Com.  y.  Costello  (with  note), 
Sup.  Jud;  Ct  Mass.,  Am.  L.  Keg.,  December,  p.  734. 

Evidence — Defendant  allowed  to  testify  as  to  his  intent. — A  defendant  in 

a  criminal  case,  who  is  made  a  competent  witness  by  statute,  may  testify  to 
his  intent  in  doing  the  act  charged  as  a  crime.  The  fact  that  intention  is 
incapable  by  its  nature  of  being  known  positively  to  other  persons,  and, 
therefore,  can  onl^  be  proved  inf^rentially,  does  not  afifect  the  rule  allowing 
a  witness  to  testify. — White  y.  State,  Sup.  Ct  Ind.,  Am.  L.  Reg.,  Decem- 
ber, p.  761. 

Damaoks. — Measure  of  damages  recoverable  in  action,  under  a  statute,  to 
recover  damages  for  the  death  of  a  person. — In  an  action  under  ch.  145,  sees. 
7-9,  Code  of  1878,  to  recover  damages  for  the  death  of  a  person,  caused  by 
the  wrongful  act,  etc.,  of  another,  it  is  not  necessar\'  to  aver  in  the  declara- 
tion for  whose  benefit  the  action  is  brought;  In  such  an  action  the  jury,  in 


defendant,  it  is  no  defence  that  the  death  was  the  result  of  the  misconduct 
or  neglect  of  the  deceased,  but  that  circumstance  may  affect  the  guantum  of 
damages;  In  order  to  entitle  a  party  to  a  continuance  on  the  ground  of  the 
absence  of  a  material  witness,  it  is  necessary  that  he  should  have  used  due 
diligence  to  ascertain  the  materiality,  and  to  procure  the  attendance,  of  the 
witness. — Mathews  y.  Warner's  Admr.,  Sup.  Ct  App.  Va.,  Va.  L.  J.,  De- 
cember, p.  741. 

Punitive — Principal  liable  for  injury  caused  by  his  agent — Evidenoe— 

Ratification — Common  carrier. — 1.  A  principal  is  liable  in  both  compensa- 
tory and  punitive  dama^^es  for  the  malicious  act  of  his  agent  if  he  has 
authorized  the  act,  or  ratifies  it  without  having  authorized  it;  2.  The  pro- 
motion of  the  agent  is  competent  evidence  tending  to. show  ratification;  3. 
Pluintiff,  a  passenger  on  one  of  defendant's  trains,  entered  the  ladies'  car 
against  the  orders  of  the  officers  in  charge  of  the  train,  there  being  noyacant 
seats  in  the  other  cars ;  He  was  forcea  to  leave  the  train,  while  it  was  in 
motion,  by  a  brakeman,  who  did  not,  however,  use  unnecessary  yiolence: 
The  brakeman  was  retained  in  the  employ  of  the  company  and  promoted : 
A  jury  gave  plaintiff  a  verdict  of  $2,500  compensatory,  and  $2,000  punitive, 
damages;  The  appellate  court  refused  to  disturb  the*^ verdict — Bass  y.  Chi- 
cago, etc.,  Ry.  Co.,  Sup.  Ct  Wis.,  Rep.,  Jan.  16,  p.  85. 

DKCKiT.—Action  for  deceit — Purchase  on  credit — Representations  as  to  solv- 
ency— When  defendant  not  liable  for  honest,  but  mistaken,  statements  on 
which  he  obtained  credit — Bona  fides  a  question  for  the  jury. — An  action  of 
deceit  will  not  lie  for  representations  of  solvency  which,  though  in  fact  falfse, 
the  defendant  believed  at  the  time  to  be  true;  and  the  honesty  of  his  belief 
is  a  question  for  the  Jury ;  In  an  action  to  recover  damages  for  a  false  snd 
fraudulent  representation'by  defendant  of  his  circumstances,  by  which  the 
plaintiff  had  been  induced  to  give  him  credit  defendant's  counsel  sub- 
mitted the  following  point:  "That,  if  the  jury  believe  that  the  defendant 
at  the  time  of  using  the  statement  attributed  to  him,  really  believed  himself 
to  be  solvent,  then  his  subsequent  bankruptcy  and  in$olyency,  as  matters  of 
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fact,  do  not  avail  to  make  the  defendant  liable  in  the  present  action,  and 
•  their  verdict  should  be  for  the  defendant  ;**  to  ^rhich  the  court  answered  as 
follows :  *^  Affirmed,  with  the  qualification  that,  if  he  really  believed  him- 
self to  be  solvent,  upon  reasonable  grounds,  then  he  woiild  not  be  liable ;" 
Held,  that  defendant  was  entitled  to  an  unqualified  affirmation  of  his  point, 
and  the  qualification  added  was  erroneous. — Dilworth  v.  Bradner  ei  al.,  Sup. 
Ct  Pa.,  W.  N.  C,  Dec.  27,  p.  505. 

Party  making  representations  that  afterwards  become  false — Not  liable — 

When. — Horrigan  applied  to  Thatcher,  the  cashier  of  a  bank,  for  informa- 
tion concerning  the  solvency  of  Toof,  Phillips  &  Co. ;  Thatcher  replied 
favorably  as  to  their  credit,  and  upon  this  assurance  plaintiff  from  time  to 
time  purchased  large  amounts  of  the  bills  and  acceptances  of  said  firm; 
Eight  months  later  Toof,  Phillips  &  Co.  failed,  and  plaintiff  lost  $2,000  bv 
his  investments ;  thereupon  he  brought  suit  against  Thatcher  and  the  bank 
for  deceit ;  Held,  an  honest  statement  of  a  mere  opinion,  however  erroneous, 
as  to  the  solvency  or  reliability  of  another  cannot  funiish  the  grounds  for 
an  action  of  this  character ;  A  party  cannot  be  held,  in  such  a  case,  to  have 
i^iven  a  continuing  guaranty  against  future  contingencies,  nor  to  have  bound 
bimself  to  notify  the  other  of  what  he  may  well  be  assumed  to  be  able  to 
discover  for  himself;  Answering  questions  as  to  the  solvency  of  parties  is 
no  part  of  the  business  of  a  cashier  of  a  bank,  nor  fairly  included  within 
the  scope  of  such  business ;  It  may  be,  and  probably  is,  an  incident  of  such 
position,  but  not  an  incident  to  it ;  Held,  no  liability  attaches  to  the  bank  in 
such  case ;  When  the  holder  of  paper  has  given  credit  to  a  third  party  upon 
the  recommendation  of  a  cashier  of  a  bank,  and  the  debtor  is  reacly  end 
offers  to  pay  the  note  at  maturity,  and  the  holder  instructs  the  cashier  to 
nve  the  debtor  an  extension  of  time,  which  the  debtor  accepts,  and  then 
Jails,  the  cashier,  though  he  had  rendered  himself  liable  by  his  recommenda- 
tion, is  discharged  by  the  release  of  the  holder. — Horrigan  v.  First  Nat.  Bank 
et  al..  Sup.  Ct.  Tenn.,  Tenn.  L.  Rep.,  December,  p.  263. 

>EEDS. — Line  of  lot  defined — Beginning  and  continuation  of  line  of  lot — 1. 
When  the  line  of  a  lot  is  made  a  boundary,  it  means  the  true  line,  not  a  con- 
ventional one  agreed  upon  by  the  parties ;  2.  When  the  call  of  a  deed  is  to  a 
(the  Cilley)  line,  thence  on  the  southerly  line  of  said  (Cilley)  lot  a  certain 
distance,  the  call  begins  and  continues  on  such  line.  Thus,  where  the  call  in 
the  deed  was  to  the  Cilley  line,  thence  on  said  line,  about  twelve  feet,  to  a 
stake  and  stones,  and  the  stake  and  stones  were  not  in  fact  upon  the  true 
Cilley  line,  but  on  a  conventional  one,  they  were  rejected. — White  v.  Jones, 
Sup.  Ct.  Me.,  Rep.,  Jan.  28,  p.  111. 

KSOEXTS  AND  DiSTREBCTTiON. — Dcccdent's  estate — ^Distribution — Policy  of 
life  insurance — Distribution  of  proceeds  of. — M.,  in  whose  favor  her  husband's 
life  was  insured,  died  in  his  lifetime  intestate,  leaving  an  only  child;  Subse- 
quently the  husband  died  intestate  and  insolvent,  the  child  surviving  him  ; 
Held  (affirming  the  decree  of  the  court  below),  that  the  proceeds'  of  the 
policy  were  the  estate  of  the  wife,  and  as  such  were  to  be  distributed,  under 
the  intestate  laws,  between  her  child  and  the  estate  of  her  husband  in  equal 
shares.— Anderson's  Estate,  Sup.  Ct  Pa.,  W.  N.  C,  Dec.  18,  p.  468. 

EVXSE. — Devise  to  "family"  —  Construction  —  Extraneous  evidence — Hus- 
band's interest — Execution  sale. — 1.  Devise  of  certain  real  estate  to  "  H.  S. 
and  family,"  etc. ;  At  the  death  of  the  testator,  said  H.  S.,  his  wife,  and  six 
children  were  living ;  Held,  that  these  words  would  be  construed  to  include 
them  all,  and  that  H.  S.  and  wife  took  an  estate  by  entireties,  and  the  chil- 
dren as  tenants  in  common  ;  Husband  and  wife  took  together  one-seventh  ot 
the  land,  and  the  children  the  other  six-sevenths  ;  2.  Extraneous  evidence  is 
admissible  to  show  the  members  of  the  family,  and  of  whom  composed ; 
3.  **  The  husband's  interest,  during  his  life  at  least,  passed  by  reason  of  the 
execution  sale,  and  his  wife,  surviving,  took  that  whereof  they  had  been  jointly 
seized  ;"  4.  The  statute  of  Missouri  (2  Wag.  Stat,  sec.  114,  p.  435]  does  not 
affect  the  question. — Hall  v.  Stephens,  Sup.  Ct  Mo.,  C.  L.  J.,  Dec.  21,  p. 
530. 
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^—Distribution  at  majority — Several  trust — ^Vested  remainder — ^Pow«r  of 
alienation  —  Survivorship -^  Beneficiary  after  period  of  survivorship.  —  L. 
devised  the  residue  of  his  estate  to  trustees  in  trust  for  bis  srandchildren,  tr  e 
children  of  his  son  and  daughter,  and  to  the  survivors  of  them,  share  ar.i 
share  alike,  *^  to  be  paid  and  conveyed  to  each  of  said  children  respectively, 
as  they  become  of  age,  in  equal  shares;"  the  income,  'Mn  the  meanwhile/'  Vv 
be  applied  to  the  support  of  the  grandchildren  under  the  care  of  the  exet^- 
tors ;  Held,  that  the  grandchildren  took  per  capita  ;  that  the  trustees  u>»k  a 
legal  title  upon  a  several  trust  for  each  of  the  grandchildren,  each  uf  whin 
took  a  vested  remainder  expectant  upon  the  termination  of  the  trust  at  b;« 
or  hkv  coming  of  age ;  that  there  was  no  suspension  of  the  power  of  aii<::.j- 
tion ;  that  the  words  of  survivorship  must  be  construed  as  referring  tu  tr.«r 
death  of  the  testator;  that  the  grandchildren  were  tenants  in  common,  scj. 
in  case  of  the  death  of  either  of  them,  his  or  her  share  would  Qass  absolui^'lv ; 
The  child  of  the  testator's  son,  named  in  the  residuary  clause,  bom  after  t.*:^ 
testator's  death  and  before  the  time  for  any  of  the  corpus  to  be  distribuiei. 
took  a  share. — Stephenson,  Guardian,  etc,  v.  Lesley  d  al..  Executors.  Ct. 
App.  N.  Y.,  Rep.,  Jan.  16,  p.  75. 

Entail — Contingent  remainder — Concurrent  remainder. — A.  devised  l&n-l 

to  his  daughter  B.,  "  for  and  during  the  term  of  her  natural  life,  and,  in  cl-^ 
she  shall  leave  lawful  issue,  then  to  such  issue,  their  heirs  and  assigns,  in  :Ve> 
simple;  but,  in  case  she  shall  leave  no  lawful  issue,"  then  over  to  C..  ^hr 
paying  to  each  of  his  brothers  and  sisters  that  are  now,  and  shall  be  th^:. 
living  $250  within  one  year  after  he  shall  come  into  his  possession  by  viriL'- 
of  this  devise;"  In  the  lifetime  of  B.,  C,  by  deed,  conveved  his  remunder  t> 
R. ;  Afterwards  B.,  by  a  deed  executed  under  the  act  of  1799,  for  the  purp<»-^ 
of  barring  entails,  conveyed  the  land  to  R.  in  fee;  Upon  B.'s  death,  J.,  a  bruu.tr 
of  C,  petitioned  the  court  to  compel  R.  to  pay  him  his  legacy  of  $2oO:  IL- 
court  below  held  that  the  devise  created  an  estate  in  B.  for  lite,  with  concur- 
rent contingent  remainders  in  fee  in  the  issue  of  B.,  and  in  C,  and  decrcr-^ 
payment  of  J.'s  legacy;  Held^  that  the  result  rea<;hed  by  the  court  below  u*a* 
correct,  and  that  the  steps  by  which  that  conclusion  was  reached  were  n.i 
essential. — Peirce's  Appeal,  Sup.  Ct.  Pa,,  \V.  N.  C,  Nov.  29,  p.  4391 

DowKR. — Jurisdiction  of  common  pleas  to  award — Right  of  widow  to  dislni>i 
for. — Courts  of  common  pleas  have  Jurisdiction  in  equity  to  award  an  aur  x^ 
sum  in  lieu  of  dower,  and  to  charge  the  same  upon  particular  real  estate  t^* 
a  decedent ;  The  right  of  distress  is  incident  to  dower  so  charged :  A  h  ;» 
band  having  willed  nis  widow  nothing,  she  filed  a  bill  in  equity  in  the  co  ir; 
of  common  pleas  praying  an  award  of  her  dower,  whereupon  a  decree  va.^ 
entered,  with  the  consent  of  all  the  parties  in  interest,  awarding  her  :i : 
annual  sum,  payable  in  quarterly  payments,  as  and  for  her  dower,  and  ir-.-vx- 
ing  it  a  charge  upon  certain  lanasof  the  decedent;  The  widow  distnii:>*^l 
for  arrears  of  dower  upon  goods  found  on  the  premises  so  charged,  beint;  tin* 
property  of  a  tenant  holding  under  the  devisees  of  the  decedent,  in  pepiev:i 
Dy  the  tenant:  Held,  that  the  court  of  common  pleas  had  jurisdiction  t» 
award  dower;  Held,  fur Uicr^  that  the  widow  might  distrain  upon  the  pr>*fn- 
ises  charged  for  the  quarterly  payments  so  awarded. — Borland  v.  Hurp..r. 
Sup.  Ct.  Pa.,  W.  N.  C.,  Dec.  18,  p.  472. 

Easements. — Limitation  of  easement  by  acts  of  grantee. — ^PlaintifiT,  by  nr.: 
ten  instrument,  gave  defendant  a  right  to  lay  ana  maintain  across  his'Ur.  1  a 
pipe  to  convey  water  from  a  spring;  The  instrument  did  not  specify  ii- 
size  of  the  pipe  or  where  it  should  be  laid ;  Held,  that  by  laying  pipe' of  a 
particular  size  across  plaintifi''s  land  defendant  fixed  the  size,  and  was  n  : 
entitled  thereafter  to  replace  it  bv  pipe  of  a  larger  size. — Onthank  v.  Lake 
Shore,  etc.,  K  R.  Co.,  Ct  App.  K.  Y.,  Alb.  L.  J.,  Dec  16.  p.  428. 

EjKcrMKNT.— Title— Deed— Cancellation  of  by  burning— Substitution  of  nrv 
deed  by  the  parties,  conveying  a  difierent  estate — Evidence — Secondank"  r\- 
dence  of  contents  of  burnt  deed — When  not  necessary  to  submit  snch  evi- 
dence to  a  jury— Estate  to  husband  and  wife  in  entireties.— A  deed  w»8  exr- 
cu ted  to  A  and  his  heirs,  for  a  tract  of  land,  and  delivered,  but  not  reci>rdc%L 
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A  few  days  afterwards,  by  consent  of  all  parties,  a  new  deed  was  executed 
and  delivered  by  the  same  grantors  to  A  and  B  (husband  and  wife^  and  their 
heirs,  for  the  same  premises,  and  the  first  deed  was  then  destroyea  by  burn- 
ing ;  Subsequently  the  second  deed,  which  was  not  recorded,  was  destroyed 
by  an  accidental  fire ;  A  died  intestate  ;  In  ejectment  brought  by  his  heira 
against  B,  his  widow,  held,  that  the  second  deed  was  the  only  valid  one, 
and  conveved  an  estate  by  entireties  to  A  and  his  wife,  with  right  of  survi- 
vorship ;  lleld,  further,  that,  there  being  no  real  controversy  as  to  the  evi- 
dence relatiiig  to  the  execution,  destruction,  and  contents  of  the  deeds,  it 
was  not  error  to  withdraw  the  case  from  the  jury  and  direct  a  verdict  for  the 
defendant — Gardner  et  al.  v.  McLallan,  Sup.  Ct.  Pa.,  W.  N,  C,  Nov.  29,  p. 
435. 

Elsctioxs. — ^Ballots  cast  as  the  controlling  evidence — Tampering  with  bal- 
lots.— 1.  As  between  the  ballots  cast  at  an  election  and  a  canvass  of  those 
ballots  by  the  election  officers,  the  former  are  the  primary,  the  controlling, 
evidence ;  2.  In  order  to  continue  the  ballots  as  controlling  evidence  it  must 
appear  that  they  have  been  preserved  in  the  manner  and  by  the  oflicers  pre- 
scribed in  the  statute,  and  that  while  in  such  custody  they  have  not  been  so 
exposed  to  the  reach  of  unauthorized  persons  as  to  afford  a  reasonable 

grobability  of  their  having  been  changed  or  tampered  with. — Hudson  v. 
olomon,  Sup.  Ct.  Kan.,  Alb.  L.  J.,  Nov.  17,  p.  349. 

Equity. — Account — Right  of  principal  to.  — Part  payment  received  by  prin- 
cipal upon  an  account  stated  by  a^nt,  but  not  accepted  as  an  account  stated 
by  principal,  will  not  preclude  pnncipal  from  right  to  an  account  in  equity. 
—Walker,  Assignee,  v.  Kremer  et  a/.,  U.  S.  Cir.  Ct.,  E.  D.  Pa.,  W.  N.  C., 
Nov.  22,  p.  432. 

Chancery  court — Has  no  power  to  protect  parties  possessing  statute 

privileges  and  franchises— When—Statement. — The  banks  of  the  river  are 
owned  oy  different  persons  ;  both  run  a  ferry  and  have  the  same  landing,  one 
with,  the  other  without,  a  license ;  Held,  land  may  be  appropriated  to  the 
use  of  a  public  ferry  as  an  easement  for  the  benefit  of  the  public,  but  a 
person  who  runs  a  ferr^'  under  a  license  has  no  such  rights  aeainst  third 
persons,  who  set  up  an  opposition  without  license,  as  a  court  ot  equitv  can 
protect  by  injunction  or  otnerwise. — Levisay  v.  Delph  ei  at..  Sup.  Ct.  lenn.. 
Tenn.  L.  Rep.,  December,  p.  276. 

Equity  jurisdiction — Rights  of  unincorporated  religious  societies. — Cer- 
tain members  of  two  unincorporated  religious  societies,  being  a  minority  of 
the  members  of  said  societies,  without  the  concurrence  of  the  regular  church 
organizations  or  of  the  congregations,  obtained  from  the  court  of  common 
pleas  of  Lancaster  county  a  charter,  in  which  it  was  provided  that  they 
should  have  '*  the  ri^ht,  as  separate  congregations,  to  call,  employ,  and  con- 
tract with  such  ministers  and  other  religious  persons  as  they  may  severally 
require;"  By  virtue  of  this  charter  they  asserted  the  right  to  control  the 
organization  of  the  two  churches,  and  to  take  exclusive  possession  of  their 
land  and  buildings ;  Held  ^reversing  the  decree  of  the  court  below),  that  the 
jurisdiction  of  a  court  or  equity  was  properly  invoked  by  the  oflScers 
appointed  by  the  majority  in  the  two  congregations  ;  Held,  further^  that  the 
cnarter  so  obtained  gave  to  the  corporators  no  right  in  or  to  the  organiza- 
tion, or  land,  or  church  buildings  of  the  said  two  societies. — Henry  et  al,  v. 
Dietrich  et  aL,  Sup.  Ct.  Pa.,  W.  N.  C,  Dec.  20,  p.  487. 

-Misrepresentations  —  Oround  for  relief  in  equity,   when. — Whether  a 

party  misrepresenting  a  fact  knows  it  to  be  false,  or  made  an  assertion  with- 
out Knowing  it  to  be  true,  on  which  another  relies,  is  immaterial  in  a  court 
of  equity;  It  equally  operates  a  surprise  and  imposition  on  the  other  pnrty, 
and  18  ground  for  relief. — Chester  v.  Canfield  et  al,,  Sup.  Ct.  Tenn.,  Tenn. 
Ij.  Rep.,  December,  p.  268. 

■  —  Relief  refused  for  mistake  of  fact,  when. — A  mistake  which  will  entitle  a 
party  to  relief  in  equity  must  be  a  mistake  of  fact,  without  negligence  on 
nis  part ;  Where  facta  are  known,  or  might  be  known  except  for  negligence, 
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the  ignorance  of  legal  consequences  is  not  a  mistake  of  fact  for  which  equity 
will  grant  relief;  A  purchaser  at  an  execution  sale  cannot  in  equity  he 
excused  from  consummating  his  purchase,  hecause,  never  having  att«^ii<i^i 


Am.  L.  Reg.,  January,  p.. 48. 


Setting  aside  sale  for  mere  inadequacy  of  price. — Mere  inadequacy  of 

price  alone  will  not  constitute  a  sufficient  ground  for  setting  aside  a  judici-J 
sale,  fairly  made,  pursuant  to  the  decree  of  the  court  ordering  the  sale:  'T. 
if  mere  inadequacy  of  price  will  suffice  in  any  case,  it  should  only  be  wher*^ 
a  material  advaince  is  offered,  and  the  money  deposited  or  well  secured.— 
Custis  V.  Thompson  et  al..  Sup.  Ct.  App.  Va.',  Va.  L.  J.,  December,  p.  7+*. 

Estoppel. — Bv  positive  act  of  party  in  ignorance  of  law,  without  fraud — Pn> 
ceeds  of  real  estate  belonging  to  a  third  person  sold  b}"  executor  in  mistake 
of  title — Estate  by  entireties. — Where  the  owner  of  land  by  a  positive  a- 1 
induces  another  to  purchase  such  land  from  a  third  person,  such  owner  l* 
estopped  from  setting  up  her  title  against  the  purchaser,  although  the  par- 
ties have  all  acted  bona  fide,  and  in  ignorance  of  the  true  state  of  the  tiil^ 
Where  an  executor  with  power  to  sell  has  bv  mistake  sold  the  land  ^i 
another,  and  the  sale  has  been  concurred  in  by  the  true  owner  of  the  la-  \ 
in  such  a  manner  as  to  work  an  estoppel,  the  purchase-money  belong  to  ifr 
true  owner  of  the  land,  and  the  executor  is  not  chargeable,* as  such,  with  r. 
in  his  account. — Miller's  Appeal,  Ferguson'd  Estate,  Sup.  CuPa.,  W.  N.  C 
Nov.  15,  p.  405. 

Trust  for  charity — Church — Ecclesiastical  law — Denominational  conn***- 

tion — Doctrinal  belief— Costs — Mesne  profits — Amendments  in  equity,  wh*-:: 
not  permitted. — Where  denominational  connection  is  one  of  the  condiLioii> 
of  a  charitable  trust  for  the  maintenance  of  a  church,  the  trust  is  violHt*«i 
by  a  severance  of  the  denominational  relation,  though  the  doctrinal  bolit-f 
continues  identical ;  The  acquiescence  of  a  trustee  and  his  co-plaintiffs,  ho'i- 
ing  church  property  in  trust  for  certain  religious  uses,  to  acts  of  others  in 
violation  of  the  trust,  will  not  estop  such  plaintiffs  from  subsequently  intt-r- 
venin^  by  bill  in  equity  to  recover  possession  of  the  church  property  in  orvi*-r 
to  mamtain  the  trust;  But  such  assent  will  bar  their  right  to  aii  account 
of  mesne  profits  during  a  protracted  litigation  to  recover  such  possession,  in 
which  plaintiffs  were  finall  v  successful ;  Under  such  circumstances  each  panv 
will  be  required  to  pav  their  own  costs. — Jones  et  al,  v.  Wadsworth  ef  aU 
Sup.  Ct  Pa.,  W.  N.  C.',  Jan.  8,  p.  614. 

EviDKNCE. — Contract — Trade  terms — Maj'  be  explained  by  testimony  of  per- 
sons in  the  business — "Buyer's  option*' in  contract  for  deli verjr'of  oil.— 
Parol  evidence  is  admissible' to  explain  the  trade  meaning  of  technical  terms 
used  in  a  contract,  verbal  or  written,  between  parties  engaged  in  a  particul&r 
business.— Hackett  v.  Smith,  Sup.  Ct.  Pa.,  W.  N.  C,  Dec,  13,  p.  475. 

Expert — ^A  person  may  be  punished  for  contempt  for  refusing  to  testify 

as  an  expert. — A  physician,  like  an^  other  person,  may  be  called  to  testify  »> 
an  expert  in  a  judicial  investigation,  whether  it  be  of  a  civil  or  criminHl 
nature,  without  being  paid  for  his  testimony  as  for  a  professional  opinion; 
and,  upon  refusal  to  testify,  is  punishable  as  for  a  contempt. — Kx  parte 
Dement,  Sup.  Ct.  Ala.,  C.  L.  J.,  Jan.  6,  p.  11. 

Lost  records— How  supplied— Power  of  court. — The  courts  of  this  stale 

possess  the  inherent  power  of  supplying  records  destroyed  bv  fire  or  other 
casualty;  Section  2521  of  the  Code  of  1878  does  not  affect  the  power  of  a 
court  to  supply  a  lost  record;  it  was  enacted  to  prevent  parties  holding 
judgments  from  suing  thereon  and  accumulating  costs. — Gammon  et  aL  v. 
Kundson  et  aL,  Sup.  Ct.  Iowa,  West.  Jur.,  November,  p.  660. 

Parol  evidence  —Admissibility  of,  to  vary  written  contract. — ^Parol  evi- 
dence is  admissible,  in  an  action  on  a  writing,  to  show  that,  at  the  execution 
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-of  the  writing,  a  stipulation  had  been  entered  into,  a  condition  annexed,  or  a 
promise  made  by  word  of  mouth,  upon  the  fiiith  of  which  the  writing  was 
executed,  although  such  evidence  may  vary  and  materially  change  the  terms 
of  the  contract ;  In  debt  on  a  bond  the  defendant  offered  to  show  that  the 
bond  was  given  for  the  purchase-money  of  real  estate,  under  a  contempora- 
neous parol  stipulation,  offered  as  an  inducement  to  the  purchase,  that,  if 
defendant  was  not  satisfied  witli  his  bargain,  the  plaintiff  would,  on  request, 
take  back  the  property,  and  pay  the  defendant  a  premium,  besides  the  cost  of 
«1I  improvements  put  on  the  land  by  defendant;  further,  that  plaintiff 
agreed  verbally  that  there  should  be  no  personal  liability  on  the  defendant's 
part  by  reason  of  the  bond,  which  was  secured  by  a  mortgage  of  the  prem- 
ises sol^,  but  that  plaintiff  would  looksolelv  to  theland  for  payment;  further, 
that  the  plaintiff  would  not  part  with  tte  ownership  of  said  bond ;  that 
plaintiff,  on  being  requested  to  insert  these  stipulations  in  the  papers,  declined, 
saying  his  word  was  as  good  as  his  bond  ;  and,  finally,  that  aefendant  had 
requested  plaintiff  to  take  the  property  back,  as  so  agreed  on,  but  the  latter 
refused,  and  brought  suit  for  the  purcfiase-money ;  Held  (reversing  the  judg- 
ment of  the  court  below),  that  these  offers  were  improperly  rejected. — 
Greenawalt  v.  Kohne  et  at..  Sup.  Ct  Pa.,  W.  N.  C,  Dec.  27,  p.  497. 

JFalsk  Imprisonmknt. — Arrest  by  military  force—Treatment  of  prisoner. — 1. 
A  person  arrested  by  military  force  for  the  violation  of  sec.  20  or  21  of  the 
Indian  intercourse  act  of  June  80,  1834  (4  Stat.  732),  is  not  a  military  priso- 
ner subject  to  the  articles  of  war,  but  a  citizen  charged  with  a  non-military 
crime,  and  must  be  removed  for  trial  by  the  civil  authorities  within  five 
days  from  his  arrest  or  discharge ;  and  his  detention  thereafter  under  any 
circumstances  is  unlawful ;  2.  A  person  under  arrest  as  above  stated  may  be 
confined  in  the  military  prison,  but  he  cannot  lawfully  be  required  to  la*^bor, 
or  perform  any  duty  other  than  taking  care  of  his  person. — Waters  v.  Camp- 
bell, U.  S.  Cir.  Ct.,  D.  Oreg.,  C.  L.  N.,  Nov.  17,  p.  68. 

Praudulknt  Conveyances.  —Voluntary  conveyance  of  property  in  fraud  of 
creditors. — Payment  of  debts  does  not  rebut  evidence  of  fraud,  when. — 1. 
Norvell,  Boone  &  Co.,  of  Memphis,  obtained  credit  from  Bradv  &  Co.,  in  New 
Orleans,  through  one  of  their  members  (McKean),  upon  tbe  faith  of  big 
individual  estate,  which  he  promised  should  remain  in  his  own  name,  and  be 
subject  to  his  debts ;  but,  soon  after,  McKean  made  a  voluntar}*  conveyance 
•of  his  property',  when  his  firm  was  in  doubtful  circumsbmces,  without  warn- 
ing Brady  &  Co.,  who  continued  the  credit  previously  obtained ;  Held,  sucb 
a  conveyance  is  evidence  of  fraud  in  fact,  and  the  registration  of  the  deed 
does  not  alter  the  case ;  The  property  so  conveyed  will  be  liable  to  the  satis- 
faction of  debts  due  such  creditor,' though  contracted  subsequent  to  the 
conveyance;  A  creditor  has  no  right  to  conve}'  all  of  his  tangible  property, 
and  leave  his  creditors  to  take  their  chances  of  realizing  their  debts  from 
assets  consisting  of  bills  and  accounts  payable,  where  the  proof  fails  to  show 
that  such  assets  were  available  to  creditors ;  As  the  deed  is  void  for  fraud  in 
fact,  all  the  credit<irs  will  be  allowed  to  share  the  proceeds ;  2.  Where  a  debtor 
makes  a  voluntary  conveyance,  and  afterwards  pays  a  large  part  of  his  lia- 
bilities, this  does  not  rebut  the  evidence  of  fraud. — Xievering  et  at.  v.  Norvell 
et  aL,  Brady  et  at.  v.  Norvell  et  al.,  Sup.  Ct.  Tenn.,  Tenn.  L.  Rep.,  De- 
cember, p.  247. 

Guaranty. — Guaranty  to  M.  to  "  supply  and  furnisb  goods  to  C."  construed. — 
A  guaranty  in  the  following  words,  ''  In  consideration  of  you,  the  said  M., 
having,  at  my  request,  a^eed  to  supply  and  furnish  goods  to  C,  I  do  hereby 
guarantee  to  you,  the  said  M.,  the  sum  of  £500,"  is  to  be  construed  to  apply 
to  the  ^oods  thereafter  supplied. — Morrell  v.  Cowan,  Ct.  App.,  Ch.  Div. 
(Eng.),  Rep.,  Jan.  9,  p.  60. 

HiOHWAY. — Right  of  the  owner  of  adjoining  land  to. temporary  use  of— Con- 
tributory negligence — Burden  of  proof. — The  owner  of  land  adjoining  a 
highway  ma}'  temporarily  occupy  the  highway  by  placing  building  materials 
thereon,  and  will  only  be  held  liable  for  injuries  resulting  from  a  negligent 
or  unreasonable  use  of  his  privilege ;  Negligence  of  a  plaintiff  contributing 
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to  an  injury  complained  of  is  »  ™*^^,t^\^f  ^^^"^^^^i,?'!^^*^^ 

den  of  Droving  it  is  on  the  defendant-Mallory  v.  Gnftey,  Sup.  Ct.  r*-,  « - 

N.  C,  Dec.  27,  p.  506. 
HoMKSTEAD.-Constitutional  provisions  regulating  homesteads  are  ^^^ 
power  of  legislative  repeal  or  impairment^Occupancy-Area-Moitoce-- 
Xssent  of  wife— Death  of  husband  leaving  no  widow  or  minor  child--K.s.  >  -j 
of  latter  if  survivin^-Exemptions  of  pe«^^^^ 

for  debts  of  husband— Operation  of  subsequent  modifyin|:  »^^P*f ;--*;^ '' . 
constitutional  exemption  of  every  homestead  "  not  exceedmg  eightty  acr^r^. 
or.   in  lieu  thereof,   "anv  lot  in  the  city,  town,  or  village    ♦  _.  "\. 

exceeding  the  value  of  two  thousand  dollare,"  is  not  a  limitation  or  r«tr:v^ 
tion  upon  the  power  of  the  legislature  to  increase  the  exemptions ;  -.1  -^   . 
constitutional  provisions  are  self-executing,  and  exempt   absolutely^  t^ 
beyond  the  power  of  legislative  repeal  or  miDainnent,  «^«T  J^^^^^^.^;*: 
subject  only  to  the  limitation  that  the  homestead,  if  in  the  country,  sbna  i  -t 
exceed  eighty  acres  in  quantity,  no  matter  what  ite  value,  unlesa  "»  « J7;  ;; 
S2,000 ;  and  that,  whether  in  the  country  or  m  a  city,  it  sha  I  not  exceed j^-  » 
in  value;  3.  Actual  occupancy  by  a  resident  of  the  state  is  necessary  u>o    - 
fer  the  right  of  exemption  ;  and  this  right  is  lost  when  the  o7°«r.<^*r*-;,^ . 
occupy  tbe  homesteaS;  4.  Where  the  \iomestead-i.  <?-,  the  ^"^^'^'pS-J^  '' 
and  necessary  appurtenances— cannot  so  be  reduced  m  area  as  not  ^)  exc-  i 
S2,000  in  value,  there  is  no  exemption  under  the  constitution,  ana.  in  - 
absence  of  legislation,  no  authority  to  allot  the  family  an  equivalent  in  mo:, 
for  the  homestead  exemption  ;  6.  A  mortgage  of  the  homestead  by  the  1 1--- 
band  without  the  voluntary  signature  and  assent  of  the  wife  is  abs^i.ui-  , 
void;  6.  Under  the  constitution,  in  the  absence  of  sUtutorv  regHatiori;.  * 
certificate  of  the  voluntary  signature  and  assent  of  the  wife  is  sutlicient.  i- 
follow  the   form  and  substiince  of  the  certificate  required   U3    S^;">J*\^;-' 
recorded  deeds  evidence,  without  further  proof,  under  sees.  l.>«*-o-,  K.  j. 
7.  Where  such  certificate  is  in  the  requisite  form,  it  cannot  be  irapeachtM  • 
assailed  except  for  fraud  or  imposition  practised  towards  the  wife — a  tmi  J  .- 
lent  combination  between  the  parties  interested  and  the  officer  Ukmir  :• - 
acknowledgment;    8.    The   homestead  exemption  under  tlie  con^tuu.;.  : 
ceases  upon  the  death  of  the  husband,  leaving  no  widow  or  minor  chiM.  »f  . 
the  homestead  falls  into  his  general  estate ;  9.  If  the  husband  leave  a  ^»'^".  *• 
or  widow  and  minor  child,  surviving  him,  the  exemption  continues  dur..- 
the  life  of  the  widow  and  the  minority  of  the  children,  but  they  take    •  • 
title  to  homestead  beyond  the  right  to  use  and  occuoy  it;   and,  upon  i  - 
death  of  the  widow  and  the  minors  reaching  maturity,  the  homeste^  rer--  - 
to  the  husband's  estate.    While  the  homestead  thus  exists,  it  is  i™^  •*  *' 
from  administration,  descent,  and  devise,  as  from  **  execution  or  other  £    - 
process,"  upon  debts  contracted  since  the  adoption  of  the  conatituti  r    • 
1868;   10.    The  constitution,  so  far  as  concerns  debte  contracted  after  r- 
adoption,  is  incompatible  with  the  exemption  provided  by  sec.  20bl,  sut-:  -  . 
6,  and  sec.  3539  a,  and  to  that  extent  repeals  those  sections  ;  but,  as  no  v  - 
vision  is  made  in  the  constitution  exempting  personalty  after  the  dei*tr 
the  owner,  the  statutes  of  force  on  that  subject  at  the  time  of  the  ad*>p:  • 
of  the  constitution  are  not  repealed  by  it;  11.  The  right  to  claim  exemp* -: 
of  property  from  liability  for  debts  of  the  husband  depends  on  the  U>*   •» 
force  at  the  time  of  his  death;  12.  The  "act  to  regulate  property  exemp:-. 
from  sale  for  payment  of  debts."  approved  Af|riT  23,  1878,  makes  stv^r. 
important  changes  in  the  constitutional  exceptions;  18.  The  changes  i'  *- 
made  operate  on  all  homestead  exemptions  which  have  accrued  since  Ay  • 
23,  1878.— Miller  «<  al,  v.  Marx;  Coleman  et  al  v.  Smith  et  aL  ;  Ta>.  r. 
Administrator,  v.  Anthony  et  al,.  Sup.  Ct.  Miss.,  South.  I*.  J.,  Jan.  12- 

Dower —Widow  entitled  to  both,when.  —  The  right  of  dower  is  nn«'- 

fected  by  anv  legislation  creating  a  homestead,  except  as  to  the  mode  of  i'.» 
assignment  prescribed  by  the  act  of  1878 ;  The  widow  of  an  intestate  dv:  c 
seized  and  possessed  of  real  estate  is  entitled  to  both  homestead  and  do»»'*. 
The  homestead  shall  first  be  set  apart  as  dower  is  set  apart,  by  the  ^%- 
commissioners,  and  then  one-third  of  the  remainder  will  coostituie  *^^ 
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dower. — Lovelace  v.  Lovelace  ei  aL^  Sup.  Ct  Tenn.,  Tenn.  L.  Rep.,  Jan- 
uary, p.  381. 

II  usBAND  AXD  WiFE. — Married  women — Act  of  1848T-Reduction  into  posses- 
sion— Acts  of  the  husband  as  evidence  of  intention — Promissory  note  of  hus- 
band to  wife — Right  of  wife  as  a  creditor  of  her  husband. — A  husband 
obtained  his  wife's  money  prior  to  1848;  In  1860,  at  her  solicitation,  he  ^ave 
her  a  note  for  it,  which  note  he  renewed  in  1874  ;  In  1875  he  made  an  assign- 
ment for  the  benefit  of  creditors ;  Upon  a  distribution  of  his  estate,  heldy 
that  the  note  was  a  recognition  of  the  wife's  right,  and.  it  not  appearing  that 
the  husband  was  insolvent  at  the  time  of  making  the  note,  tne  wife  was 
entitled  to  a  pro-rata  share  of  his  estate  with  subsequent  creditors. — Ann 
Ziegler's  Appeal,  Sup.  Ct.  Pa.,  W.  N.  C,  Dec.  6,  p.  468. 

Wife  —  Capacity  of,  to  contract,  «»ame  as  husband.  —  Under  the  statute 

of  this  strtte  the  wife  is  clothed  with  the  same  property  rights,  and  charged 
with  the  same  liabilities,  as  the  husband  ;  Indeed,  it  cannot  be  said  that  as  to 
her  property'  she  is  deprived  of  anj^  rights  which  the  husband  enjoys  that 
relate  to  his,  or  that  any  remedy  is  denied  her,  or  any  liability  removed 
from  her,  which  are  possessed  by,  or  imposed  upon,  the  husband;  She  can 
control  her  own  property,  vindicate  her  own  individual  rights,  and  bind  her- 
self by  contract  as  fully  and  to  the  same  extent  as  her  husband — Spofford  v. 
Warren,  Sup.  Ct.  Iowa,  West  Jur.,  November,  p.  643. 

Infants. — Parents  liable  for  maintenance,  when. — A  brother,  as  a  volunteer, 
undertook  the  maintenance  and  education  of  his  sister,  who  had  abandoned  her 
father's  home,  and  without  his  fault;  Held,  under  such  circumstances,  no 
promise  to  pay,  by  a  mere  volunteer,  for  the  maintenance  of  the  child,  can  be 
implied  on  the  part  of  the  parent;  He  who  intervenes  in  such  a  case,  to 
maKe  the  child  independent  of  the  parent,  does  but  encourage  its  alienation 
from  the  line  of  filial  duty,  and  stands  in  no  relation  to  be  favored  by  the 
law.— -Toncray  v.  Toncray,  Executor,  Sup.  Ct.  Tenn.,  Tenn.  L.  Rep.,  Janu- 
ary, p.  283. 

Pleading  infancy  in  bar. — Infancy  is  a  bar  to  an  action  on  the  case  for  false 

and  fraudulent  representations  by  a  vendor  or  pledgor  as  to  the  ownership  of 
property  sold  or  pledged. — Doran  v.  Smith  (with  note),  Sup.  Ct  Vt,  Am. 
L.  Reg.,  January,  p.  42. 

Insurance,  Fire. — Insurable  interest — When  not  full  ownership — Where 
whiskey  destroyed  without  payment  of  tax. — In  this  case  the  distiller}'  and 
warehouse  were  owned  by  iJeaven,  but  the  spirits  were  owned  by  the 
defendants;  When  the  policy  was  issued  they  were  sureties  on  D.'s  distil- 
lery bond,  and  as  such  were  liable  for  the  tax  on  the  whiskey,  if  not  paid  by 
D.  or  made  out  of  the  whiskey ;  By  the  terms  of  the  policy  the  companies 
bound  themselves  to  *' insure  Messrs.  Thompson  &  Co.,  against  loss  or 
damage  by  fire,  to  the  amount  of  $8,000,  for  the  term  of  one  year,  upon 
whiskey,  their  own  or  held  by  them  on  a  commission,  including  government 
tax  thereon,  for  which  they  may  be  liable,  contained  in  the  log-bonded 
warehouse  of  G.  H.  Deaven*;"  The  whiskey  was  burned;  These  companies 
paid  their  share  of  the  loss  on  the  value  of  the  whiskey,  apart  from  the  tax, 
and  the  claim  for  liability  on  account  of  the  tax  remained  undecided; 
Thompson  &  Co.  were  sued  on  their  bond  with  D.  for  this  tax,  and  the 
insurance  companies  refused  to  defend  the  suit;  Judgment  was  obtained; 
Thompson  &  Co.  replevied  the  judgment;  This  suit  is  by  Thompson  & 
Walston  to  recover  tne  amount  of  these  judgments ;  The  court,  after  com- 
menting upon  what  is  an  insurable  interest,  and  the  effect  of  a  partial  trans- 
fer of  a  part  interest,  held  that  the  companies  were  liable  on  account  of 
the  tax  on  the  whiskey. — Germania  Fire  Ins.  Co.  et  al,  v.  Thompson  ei  aL, 
U.  S.  Sup.  Ct,  C.  L.  S.,  Dec.  29,  p.  113. 

Insurance,  Life. — ^Life  policy — Notice  of  claim — Suicide — ^Evidence  of  insan- 
ity.— 1.  Heldy  in  this  case,  that  the  words  in  the  policy-notice,  **  of  the  just 
claim  of  the  assured,"  had  reference  to  her  claim  or  title  to  the  policy,  and 
not  to  the  justness  of  her  cause  of  action  thereon ;  2.  That,  if  there  was  any 
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evidence  tending  to  prove  that  the  deceased  was  insane  when  he  took  the- 
poison  which  caused  nis  death,  the  judge  was  not  hound  to,  and  could  not 
properly,  take  the  evidence  from  the  jury ;  The  court  states  under  what 
circumstances  the  assured  will  he  regarded  as  having  taken  his  own  life 
'*  under  an  insane  impluse/*  so  as  not  to  relieve  the  company  from  liability 
on  its  policy.— Charter  Oak  Life  Ins.  Co.  v.  Rodel,  U.  S.  Sup.  Ct,  C.  L.  N., 
Dec.  22,  p.  105. 


^—  Life  policy — ^Waiver  of  Forfeiture— Authority  of  agent — 1.  In  this 
the  assured  had  forfeited  his  policy  hy  the  non-pa3'mentof  the  premium,  and 
by  going  out  of  the  permitted  territory ;  Hetdy  the  premium  having  been 
subsequently  paid  to  an  agent  of  the  companjr,  he  delivering  hit  receipt 
therefor,  signed  by  the  secretary  and  countersigned  by  the  manager  and. 
cashier  of  the  local  office,  that  the  receipt,  by  the  asent,  of  the  premium 
was  a  waiver  of  the  forfeiture  for  the  non-payment  of  the  premium  due. — 
Globe  Mut  Life  Ins.  Co.  v.  Wolff,  Executor,  U.  8.  Sup.  Ct.,  Alb.  L.  J., 
Dec.  16,  p.  436 ;  «.  c,  C.  L.  J.,  Dec.  21,  p.  528 ;  «.  c,  C.  L.  N.,  Dec  22,  p.. 
105 ;  «.  c.  Rep.,  Jan.  2,  p.  1. 

^—  Premium  notes  differ  from  promissory  notes  delivered  as  payment — Char- 
ter of  company  construed — Non-payment  of  premiums. — The  policy  waa  for 
$6,000,  and  an  annual  cash  premium  in  equal  sums  was  to  he  made  for  ten 
years,  and  premium  notes  falling  due  at  the  same  time;  The  companv 
agreed,  in  case  of  default  in  payment  of  premiums,  to  pay  as  many  tenth 
parts  of  the  whole  amount  insured  as  there  hnd  been  annual  premiums  Pi^id. 
The  annual  premiums  were  $148.10  cash,  and  a  premium  note,  with  7  per 
cent,  interest,  for  $110;  Three  cash  annual  premiums  were  paid,  and  interest 
on  the  first  two  premium  notes;  Default  in  further  payments  was  made; 
The  company  insist  that  no  complete  annual  premium  had  been  made,  and 
that  the  policy  had  become  void  before  the  death  of  the  person  whose  life 
was  insured ;  that  the  payment  of  part  in  cash,  and  the  giving  of  a  premium 
note  for  the  balance,  did  not  make  a  complete  payment ;  HeuL^  1.  As  a  rule, 
promissory  notes  are  not  considered  as  payment  of  preexisting  debts,  but 
premium  notes,  not  being  payable  at  any  given  time  nor  in  the  usual  waj, 
are  not,  strictly  speaking,  promissory  notes ;  They  are  more  in  the  nature  of 
receipts  for  money  loaned ;  And  the  givin^^  of  each  annual  note,  together 
with  a  cash  payment  of  the  required  sum,  will  be  considered  a  complete  pay- 
ment within  the  meaning  of  the  policy,  and  will  carry  the  risk  through  each 
year;  2.  The  general  plan  or  scheme  of  the  policy  of  this  company  is 
opposed  to  forfeiture  tor  non-payment  of  premiums  falling  due  after  its 
issuance,  and  notes  executed  for  parts  of  premiums  do  not  essentialljr  affect 
or  modify  its  general  plan  ;  3.  Under  this  policy  the  plain  inference  is  that 
the  non-payment  of  premium  does  not  forfeit  the  whole  policy,  but  only 
that  part  not  paid  up. — Northwestern  Life  Ins.  Co.  v.  Little,  Sup.  Ct.  Ind.,. 
Am.  L.  Rec,  ifanuary,  p.  431. 

^—Statute  for  the  protection  of  policy-holders  construed — Unimportant 
misrepresentations  will  not  make  policy  void. — 1.  The  act  of  the  l^slature 
of  the  state  of  Missouri,  of  Marcn  25,  1871,  in  respect  of  policies  of  life 
insurance,  extends  to  all  policies  delivered  in  this  state  after  the  act  went 
into  effect;  2.  Where  the  provisions  of  that  act  are  in  conflict  with  the 
provisions  of  the  policy,  the  act  controls  the  policy;  8.  Whether  the  ap- 
plicant for  insurance  may  waive  the  benefit  of  the  act,  qtuere ;  but  no  such 
waiver  arises  by  implication;  4.  The  act  extends  to  warranties,  as  well  as  to 
representations ;  5.  The  purpose  and  policy  of  the  act  expounded. — ^White 
V.  Connecticut  Mut  Life  Ins.  Co.,  U.  S.  Cir.  Ct,  W.  D.  Mo.,  C.  L.  N.,  Dec 
1,  p.  83;  «.  c.  (with  note),  C.  L.  J.,  Dec.  7,  p.  486;  a.  e.,  Rep.,  Jan.  9,  p.  39. 

Insurancic,  Marink. — ^Insurance  policy — Construed— Laches— Statute  of  lim- 
itations.—1.  The  clause  in  the  policy,  'Hhe  risk  to  be  suspended  while  vessel 
is  at  Baker's  Island,  loading,"  construed  to  mean  while  said  vessel  is  at  said 
island  for  the  purpose  of  loading;  2.  The  court  does  not  pass  upon  the 

auestion  whether  a  libel  could  be  filed  in  admiralty  for  a  claim  barred  by 
iie  statute  of  limitations  of  the  state,  as  it  was  not  necessary  to  a  decisioa 
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of  the  case.— Reed  v.  Merchants',  etc.,  Ins.  Co.,  U.  S.  Sup.  Ct,  C.  L.  N., 
Dec  22,  p.  106. 

Intkrnal  Rbyknue.  —  Construction  of  sec.  122  of  act  of  Congress  of  June 
30,  1864,  as  amended. — Held^  that  said  section  was  not  limited  or  affected  by 
act  of  March  2,  1867,  but  continued  in  force  after  that  time,  and  that 
defendant  was  liable  to  be  taxed  upon  the  interest  of  its  bonds  under  the 
act  of  June,  1864,  as  amended. — Lake  Shore,  etc.,  Ry.  Co.  v.  Rose,  Collector, 
etc.,  U.  S.  Sup.  Ct,  C.  L.  N.,  Dec.  1,  p.  82. 

Construction  of  sees.  25,  57,  and  96  of  act  of  Congress  of  July  20,, 

1868. — Where  a  rectifier  or  wholesale  liquor  dealer  knowingly  omits  to  cause 
packages  of  distilled  spirits  containing  more  than  twenty  ^llons  each  on  his 
premises  to  be  gauged,  inspected,  and  stamped,  in  accordance  with  sec.  2& 
of  the  act  of  July  20,  1868,  the  property  is  liable  to  forfeiture  under  sec.  57 
of  the  act,  but  the  forfeiture  imposed  by  sec.  96  does  not  apply;  And  it 
cannot  be  made  to  apply  by  any  rules  which  the  commissioner  of  internal 
revenue  prescribes  under  sec.  2  of  the  act — United  States  v.  Two  Hundred 
Barrels  of  Whiskey,  U.  S.  Sup.  Ct,  Alb.  L.  J.,  Dec.  22,  p.  452. 

JiTDGMKNTS.  —  Action  on  foreign  judgment — Conclusiveness  of  Judgment  — 
1.  In  legal  {)roceedings  in  Rhode  Island,  when  the  judgment  of  a  court  of  & 
sister  state  is  impleaded,  the  Rhode  Island  court  will  take  judicial  cogni- 
zance of  the  laws  of  such  state;  2.  The  conclusiveness  of  a  judgment,  so 
long  as  it  reniains  unreversed,  not  being  affected  by  an  appeal  taken  from  it, 
according  to  the  law  of  New  York,  Ae^a,  that  a  judgment  obtained  in  a  court 
of  the  state  of  New  York  was,  notwithstanding  a  pending  appeal  from  it,  a 
valid  bar  to  an  action  in  Rhode  Island  involving  tne  same  suDJect-matters; 
3.  Further,  that  final  judgment  would  not  be  eiven  in  the  Rhode  Island  suit 
pending  the  appeal  in  New  York. — Paine  v.  Schenectady  Ins.  Co.,  Sup.  Ct. 
R.  I.,  C.  L.  N,,  Dec.  8,  p.  92. 

Bear  interest  from  the  date  of  their  rendition. — 1.  Where  a  verdict  is 

rendered  in  favor  of  the  plaintiff,  judgment  upon  which  is  delayed  by  the 
filing  of  a  motion  for  a  new  trial  by  the  defenoant,  upon  the  overrulins^  of 
the  motion  the  plaintiff  is  entitled  to  judgment  for  the  amount  of  the  verdict, 
with  interest  from  the  date  of  its  rendition ;  2.  The  rule  applies  as  well  to 
actions  of  tort  as  to  those  upon  contracts. — Gibson  v.  Cincinnati  Enquirer 
Co.,  U.  S.  Cir.  Ct,  D.  Ohio,  C.  L.  J.,  Nov.  28,  p.  446. 

Judgment  of  ecclesiastical  court — Entitled  to  what  credit — Authority  of 

decisions  of  Federal  court. — Civil  courts  cannot  re-jud^e  the  judgment  of  an 
ecclesiastical  tribunal  in  matters  within  the  latter's  jurisdiction;  but  the 
decision  of  such  tribunal  upon  its  own  jurisdiction  over  the  subject-matter  is 
not  exclusive ;  The  control  of  the  civil  courts  over  the  civil  rights  of  the 
citizens  cannot  be  ousted ;  A  board  of  reference,  under  canon  4  of  the 
Protestant  Episcopal  church,  is  an  ecclesiastical  court,  and  the  civil  courts 
may  enquire  into  its  organization  and  decide  whether  it  has  acted  within 
the  scope  of  its  constitutional  authority;  The  word  "permanently,"  as  used 
in  the  call  of  a  rector,  means  indefinitely,  and  constitutes  a  contract  that  he 
should  continue  to  hold  the  oflice  of  rector  till  one  or  the  other  of  the  parties 
desires  to  terminate  the  relation,  and  then  to  be  terminated  after  reasonable 
notice  and  with  the  approval  of  the  ecclesiastical  authority  of  the  diocese ; 
Certain  canons  of  the  Episcopal  church  construed;  The  decisions  of  the 
State  courts  upon  the  rights  of  parties  under  state  laws  are  final  and  binding 
upon  the  Federal  courts,  and  a  decision  of  the  latter  which  is  in  opposition 
to  the  construction  of  state  laws  given  by  the  highest  court  of  the  state  will 
not  be  regarded  by  the  state  courts.  Watson  v.  Jones,  13  Wall.  679,  reviewed 
and  dissented  from. — Perry  v.  Wheeler  et  al.  (with  note),  Ct  App.  Ky., 
Am.  L.  Keg.,  January,  p.  24. 

Lien  of  judgment  where  no  damages  assessed — Judgment  by  default — 

Searches — Omission  of  prothonotary  to  index  and  certify  judgments — Guar- 
anty— Surety — ^What  constitutes  sufficient  pursuit  of  'principal  debtor  to 
justify  an  action  against  the  surety. — A  judgment  is  a  lien  from  the  date  of 
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its  entry,  though  no  Hquidation  of  damages  be  filed ;  Plaintiffs  brought  ^r 
action  as^ainst  the  principal  debtor,  and  obtained  ludgment  on  Au|^«t  1. 
1874 ;  No  liquidation  of  damages  was  filed  until  tne  evening  of  Septenit  ^r 
2d ;  On  the  afternoon  of  September  2d  defendant's  real  estate  was  ?«•  i : 
searches  given  by  the  prothonotary  failed  to  show  the  entry  of  this  iudgii i*-:it : 
H^ld,  that  the  judgment  was  improperly  omitted  from  the  searches:  H'  \ 
further,  that  the  plaintiffs  had  used  sufficient  diligence  in  pursuit  of  the  pr  :  - 
cipal  debtor  to  entitle  them  to  recover  against  the  surety.  Sellers  t.  B..rlv', 
11  Wr.  344,  followed.--Bryan  v.  Eaton  et  aL,  Sup.  Ct.  ta.,  \V.  N.  C,  !>--. 
20,  p.  493. 

Landlord  axd  Tenant. — Receipt  of  rent  as  proof  of  tenancy- — Po>^l•>Jr:■>^ 
under  invalid  lease — Equity  binding  grantee  of  reversion. — 1.  ^he  rect- ij»t  ■»: 
rent  is  not  conclusive  of  the  creation  or  ratification  of  a  tenancy;  it  is  evi- 
dence only,  and  it  may  be  suflicient  evidence  thereof;  2.  Where  title  lo  Iti.i 
is  taken  subject  to  a  lease,  and  the  lease  is  invalid,  tlie  grantee  is  entitled  :*- 
immediate  possession;  3.  Where  a  lease  has  been  granted  without  p^>H»-r. 
or  not  effectively,  there  is  no  equity  binding  the  grantee  of  the  rever^io-.; 
Such  a  doctrine  applies  onlv  where  the  vendor  is  liable  on  his  covenui.t  f 
title.— Smith  v.  Widlake,  Cu  App.,  Com.  PI.  Div.  (Eng.),  Rep.,  Jan.  1». 
p.  95. 

Lien. — Sheriff's  sale — Distribution  of  proceeds  of— Fund  paid  to  comnn::** 
of  lunatic  on  account  of  a  judgment  conditioned  for  her  support — l>i^tri:  .• 
tion  of  balance  of  fund  after  cleath  of  lunatic — Lien — Judgment  eondiii'i  -  i 
for  support  of  plaintiff— When  a  fixed  lien — Discharge  of,  by  judicial  ^a!e.— 

A,  in  consideration  of  $1,300,  executed  to  his  mother,  B,  a  judgment  l-..-.! 
for  $2,600,  conditioned  for  her  support  and  tlie  payment  of  an  iuinuit\  »: 
$25  a  year;  After  this  bond  was  entered  up,  B  oecame  a  lunatic:  ^^ui»-- 
quently  A's  real  estate  was  sold  by  the  sheritT  under  a  junior  encumbrHi  -►. 
but  the  proceeds  were  insuflSicient'^to  pay  all  liens;  The  auditor  app<«i:.t- i 
to  distribute  the  proceeds  of  sale  reported  that  $1,394.62  should  W  '  - 
pounded  in  court,  to  be  used  for  the  support  of  the  lunatic,  and  that  ::f'  r 
ner  death  any  balance  remaining  should  be  paid  to  the  persons  Kiji  »■ 
entitled:  The  court  confirmed  this  report,  but»  instead  of  inipoundtiiir  •'*' 
$1,394.62.  directed  that  it  be  paid  to  B's  committee;  After  B's  death  i.-r 
committee  filed  a  report  chargmg  himself  with  the  ^1,394.62,  and  sho\*ir.s;  % 
balance  remaining;  Held  (Sharawood,  J.,  dissenting),  that  this  ba't;.- 
should  be  awarded  to  the  personal  representatives  of  B,  and  not  the  ii  -. 
creditors  of  A;  Semble  that  the  judgment  conditioned  for  the  8upp«»ri     f 

B,  being  in  the  nature  of  a  fixed  lien,  ought  not  to  have  been  divesteti  by  *  - 
sherifi^'s  sale,  but  that  as  the  parties,  the  auditor,  and  the  court  below  li:i.I  .  . 
treated  it  as  so  divested,  it  was  too  late  for  the  appellate  court  to  remedy  i-- 
error.— Rutty's  Appeal,  Sup.  Ct.  Pa.,  W.  N.  C,  Dec  6,  p.  445. 

Lien,  Mechanic's. — The  act  of  April  9,  1849,  construed. — The  act  of  Ap-" 
9,  1849,  extending  the  act  of  June  16,  1836.  to  certain  corporations,  d^^e-i  :,  i 
authorize  the  filing  of  a  mechanic's  lien  against  the  works  of  a  gas  comps-  \ 
for  pipes  furnished  for,  and  laid  as,  a  distributing  main  of  the  compaI.^  — 
McNeal  ei  al,  v.  West  Pittsburg  Gas  Co.  et  aL,  Sup.  Ct.  Pa.,  W.  N.  C-,  1  v  . 
27,  p.  604. 

What  constitutes  an  improvement  leaser-Mechanic's  lien  law — Art  .f 

April  2S,  1840. — In  order  to  constitute  a  lease  an  improvement  lea#e,  tl .  -  • 
must  be  an  express  contract  by  the  lessee  to  bulla;  A,  the  owner  .!"  •• 
unimproved  lot  of  ground,  demised  it  to  B  for  a  term  of  years;  The  1-  ^- 
contamed  the  following  clause:  "The  said  ground  is  hereby  let  for  the  i  -- 
pose  of  building  a  hotel  and  opera-house,  and  for  no  other  purpose  ;"  //  •', 
that  these  words  did  not  constitute  the  lease  an  improvement  fea-«e;  ^^  '  •  ••» 
a  tenant,  in  possession  under  a  lease  containing  a  mere  license  to  hi.  . 
contracts  with  material-men  for  the  furnishing  of  materials,  a  lien  fi  v  :  ■% 
thom  will  not  bind  the  estate  of  the  lessor;  aliter  if  the  lease  is  an  impn  '  — 
ment  lea^e. — Reid  et  al.  v.  Kennev  et  at..  Sup.  Ct  Pa.,  W.  N.  C,  Dcv,  •. 
p.  450. 
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if  ITATION8  OF  ACTIONS. — Effect  of  married  woman's  act  upon  the  statute  of 
imitations — Laches  and  limitation  in  equity. — 1.  Since  the  piissnge  of  the 
narried  woman's  act  of  18H1,  the  statute  of  limitation.s  runs  against  a  married 
voman  the  same  as  against  a  feme  sole.  The  expression  in  Morrison  v. 
S\)rman,  47  III.  477,  and  Noble  v.  McFarland,  61  111.  22«,  to  the  « ftWi  that 
he  married  woman's  act  of  1861  has  no  effect  upon  the  saving  clauf^c  in  the 
imitation  law,  is  overruled;  2.  Courts  are  not  confined  to  the  literal  mean- 
ng  of  words  in  a  statute,  in  its  construction,  but  the  intention  may  be  col- 
ected  from  the  necessity  or  cause  of  the  act,  and  its  words  may  be  enlarged 
>r  restricted,  according  to  its  true  intent;  3.  Where  a  party,  with  lull 
knowledge  of  all  the  facts,  sleeps  upon  his  rights  for  nineteen  years  without 
i>sttrting  his  equities,  and  no  sufficient  excuse  is  shown  for  the  delay,  his 
aches  will  be  such  as  to  present  a  bar  to  relief  in  a  court  of  equity ;  A 
'ourt  of  ec^uity  will  not  enforce  a  stale  demand;  4.  In  the  ahst-nce  of  a 
tutute  of  Innilations  the  time  in  which  a  party  will  be  barred  from  relief 
II  a  court  of  equity  depends,  to  a  certain  extent,  upon  the  facts  of  the 
^articular  case;  but,  when  the  statute  has  fixed  the  period  of  liniitiition 
earring  the  claim  at  law,  courts  of  equity,  by  analogy,  will  follow  the  lim- 
tation  provided  by  law:  A  court  of  equity  will  often*  treat  a  less  period  of 
;ime  as  a  presumptive  bar  to  a  recovery. — Castner  e<  a/.,  v.  Walrod,  Sup. 
Jt.  111.,  C.  L.  J.,  Nov.  16,  p.  420. 

—  Running  of  statute  of  limitations  not  suspended  by  military  orders  extend- 
Tii^  the  stay  law-r-Effect  of  devise  for  payment  of  debts  upon  the  sUitute. — 
The  court  cannot  take  judicial  notice  of  the  militarv  orders  extending  the 
itjiy  law;  The  object  of  the  said  orders  was  to  extend  only  those  provisions 
>f  the  law  which  related  to  the  stay  of  executions  and  the  forced  sules  of 
property,  and,  therefore,  if  they  had  any  validitv  whatever,  they  did  not 
>perate'to  suspend  the  running  of  the  statute  of  limitations;  A  devise  for 
,he  payment  of  debts  will  not  affect  the  operation  of  the  statute  of  limita- 
lion  upon  such  debts,  whether  they  be  barred  at  the  testator's  death  or  not, 
jnless  the  contrary  intention  on  his  part  plainly  appears. — Johnston  v.  "VVil- 
jon's  Administrator,  Sup.  Ct  App.  Va.,  Va.  L.  J.,  December,  725. 

qroR  Selling. — .Jurisdiction  of  police  magistrate  to  condemn  liquor — Is  a 
criminal  proceeding — Liquor  cannot  be  replevied. — 1.  That  the  proceedings 
before  the  police  magistrate,  to  condemn  the  liquor,  were  in  the  nature  of 
[•riminal  proceedings ;  2.  That  ordinarily  the  trial  of  a  criminal  action  cannot 
be  arrested  by  the  commencement  of  a  civil  action,  either  at  law  or  in  equity ; 
15.  That  if  the  police  justice  had  jurisdiction,  and  the  proceedings  were 
regular,  the  liquor  was  in  the  custody  of  the  law,  and  could  not  be  replev- 
ied;  4.  That,  although  the  police  justice  whs  acting  in  a  city  under  a  special 
charter,  he  had  the  same  jurisdiction  as  justices  of  the  peace  in  cases  under 
the  liquor  law;  5.  That  the  information  need  not  state  that  it  is  made  bv  a 
»*  creditable  resident." — Weir  et  al.  v.  Allen  ei  al..  Sup.  Ct  Iowa,  C.  L.  N., 
Jan.  5,  p.  128. 

ALPRACTiCK. — Surgeons — Care  and  skill  required — Negligence  of  patient — 
Average  degree  of  skill,  meaning  of — Locality  Operation  performed  ngainst 
advice'of  surgeon. —  Where  a  surreal  operation  is  performed  and  the  limb 
set  becomes  stiff  or  deformed,  it  \&  nnma  facie  evidence  of  want  of  skill  on 
the  part  of  the  surgeon;  But,  if  the  injuries  were  the  result  of  inevitable 
accident,  or  were  occasioned  by  the  negligence  of  the  patient  himself,  it  is 
for  the  defendant  to  prove  as  a  defence ;  It  is  not  enough  that  a  surgeon  has 
exercised  as  much  skill  as  is  ordinarily  exercised  by  surgeons  in  the  locality 
in  which  he  practises ;  There  might  be  but  few  practising  in  a  given  locality, 
all  of  whom  might  be  quacks,  and  to  say  one  of  them  possessed  as  much  skill 
as  the  others  would  not  be  a  defence;  'Where  a  surgeon  advises  a  patient 
that  a  given  operation  is  unnecessary  and  improper,  and  is  opposed  to  its 
perforniance,  and  the  patient  insists  that  it  shall  be  done,  there  is  no  prin- 
ciple upon  which  the  former  can  be  held  liable  in  damages  on  the  ground 
that  the  opeiation  was  improper  and  injurious. — Gramm  v.  Bo^cr,  Sup.  Ct. 
Ind.,  Am.  L.  Kec,  January,  p.  410. 
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Mandamus.— Will  be  refused,  when.— Where  a  petition  whb  filed  for  h  writ  of 
mandamus  to  a  county  clerk,  requiring  him  to  deliver  to  the  petitioner  the 
books  and  blanks  prepared  by  him  lur  the  assessment  of  the  real  and  per> 
sonal  property  of  the  town,  petitioner  claiming  to  be  assessor  of  said  town, 
elected  at  an  annual  election,  and  where  the  Doard  of  appointment  deter- 
mined  that  there  had  been  a  failure  by  said  town  to  elect  an  assessor,  and 
thereupon  duly  appointed  an  assessor,  to  whom  the  county  clerk  delivered  all 
the  said  books  and  blanks,  it  was  held  that  there  was  here  no  proper  case  for 
the  award  of  a  writ  of  mandamua  ;  that  the  county  clerk  haa  once  acted  in 
deliverine  the  books  and  blanks  to  one  who  was  at  least  assessor  <^yaeto,  and 
that  he  should  be  protected  in  so  doing ;  that  there  is  no  obligation  of  law  U> 
bind  him  further,  fiaving  already  discharged  the  full  measure  of  his  statutory 
duty  in  this  respect — People  v.  Lieb,  Sup.  Ct  111.,  Ch.  L.  J.,  Vol.  1,  No.  3^ 
p.  146. 

Marriage  and  Pivorcie. — Lex  domicilii  and  marriage. — The  petitioner  and 
respondent,  Portuguese  subjects  and  first  cousins,  came  with  their  parents  to 
reside  in  England  m  1858  ;  In  1866  the^  went  through  the  civil  form  of  mai^ 
riage  before  the  registrar  of  the  district  of  the  city  of  London ;  They  were 
both  infants  at  the  time  of  the  ceremony,  and  they  went  through  the  form  at 
the  earnest  solicitation  of  their  parents,  for  the  purpose  of  protectii^  s<»me 
property  in  Portugal ;  The  marriage  was  never  consummated;  In  184  3  they 
returned  to  Portugal,  and  continued  to  reside  there ;  By  the  law  of  Portugal 
the  marriage  was  invalid,  first  cousins  being  within  the  prohibited  degrees  of 
consanguinity;  The  wife  brought  a  suit  in  the  English  court  praying^  for  a 
decrt*e  of  nullity,  on  the  ground  that  the  marriage  was  void  by  the  law  of 
Portugal ;  Held  (reversing  the  decision  of  Sir  R  J.  Phillimore),  that  the 
petitioner  and  respondent,  as  domiciled  Portuguese  subjects,  carried  with 
them  to  England  the  incapacity  to  contract  marriage  with  one  another 
inflicted  on  them  by  the  law  of  Portugal ;  that  the  English  court  was  bound 
to  recognize  this  incapacity  ;  and  that  there  must  accordingly  be  a  decree  of 
nullitv.  Simonin  v.  Mallac,  2  Sw.  &  Tr.  67,  distinguished.— Sottomay or  v. 
De  Barros,  High  Ct.  App.  (Eng,),  Alb.  L.  J.,  Dec.  29,  p.  469. 

Marriage— Presumptions — Illicit  cohabitation — Marriage  of  slaves. — In  a 

case  involving  the  question  of  marriage,  where  there  is  no  impediment  to 
marriage,  and  the  connection  between  the  parties  was  illicit  in  its  commence- 
ment, it  will  be  presumed  to  continue  to  be  of  the  same  character ;  and,  in  order 
to  overcome  that  presumption,  it  will  be  necessary  to  adduce  other  evidence 
than  that  of  the  cohabitation  of  the  parties  to  establish  their  marriage ;  If^ 
after  the  birth  of  a  person  claiming  to  be  the  legitimate  child  of  his  parents, 
though  born  as  a  bastard,  there  be  no  cohabitation  of  his  father  and  mother, 
the  latter  assuming  the  name  of  the  former,  and  the  parties  treat  each  other 
as  man  and  wife,  and  treat  the  claimant  as  their  child,  and  they  are  treated 
as,  and  reputed  to  be,  man  and  wife  by  their  friends  and  acquaintances,  these 
are  facts  proper  to  be  submitted  to  the  jury,  from  which  marriage  may  b* 
inferred,  notwithstanding  the  original  illicit  connection  between  the  parties; 
The  presumption  of  marriage  will  not  arise  from  the  cohabitation  or  a  man 
with  a  woman  if,  during  her  life  and  without  any  proof  of  divorce,  he  marries 
another  woman ;  Under  the  law  of  this  state  the  marriage  of  a  slave  without 
the  consent  of  the  master  was  not  actually  void. — Jones  v.  Jones,  Ct.  App. 
Md.,  Am.  L.  Rec,  January,  p.  895. 

Mortgages. — Chattel  mortgage  of  property  to  be  Bubse<}uently  acquired. — A 
mortgage  of  personal  property  to  be  subsequently  acquired  conveys  no  title 
to  such  property,  when  acquired,  which  is  valid  against  the  mortgagttror  his 
voluntary  nssignee,  unless  after  acquisition  possession  of  such  pn^perty  is 

S'ven  to  the  mortgagee,  or  taken  by  him  under  the  mortgage. —  Williams, 
dmr.,  V.  Briggs,  Sup.  Ct.  R.  I.,  Alb.  L.  J.,  Dec.  1,  p.  887. 

-^—  Consideration — Estoppel — Declaration  of  no  set-off— Purchaser  for  value 
without  notice — Married  women — Evidence. — In  November,  1868,  C,  a  mar- 
ried woman,  being  jointly  with  her  husband  imprisoned  on  a  charge  of  mur- 
der, joining  with  him  in  executing  to  S.  a  mortgage  of  her  property  to  secure 
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a  bond  executed  at  the  same  time  by  her  husband  for  $10.000 ;  On  the  same 
day  the  bond  and  mortgage  were  assigned  to  B.,  who  was  their  counsel,  they 
executing  a  declaration  of  no  set-off ;  in  January,  1869,  C.  was  acquitted ;  In 
Februai^,  1869,  B.,  for  $9,200,  assigned  the  bond  and  mortgage  to  M.,  a  bona 
fide  purchaser  for  value,  C.  executing  and  acknowledging  a  second  declara- 
tion of  no  set-off;  In  a  suit  by  M.  upon  the  mortgage,  0.  offered  to  prove 
that  she  executed  the  mortgage  at  the  request  of  B.,  who  promised  not  to 
sell  it,  but  to  hold  it  until  she  was  acquitted,  as  security  for  fees  and  for  legal 
expenses  assumed  by  him,  of  which  he  promised  to  render  her  an  account ; 
that  she  signed  the  second  declaration  of  no  set-off  in  ignorance  of  its  con- 
tents, and  upon  the  representation  that  it  was  a  policy  ot  insurance  ;  that  B. 
has  not  rendered  her  an  account,  and  was  largely  indebted  to  her  for  other 
moneys  received  by  him ;  Held  (affirming  the  Judgment  of  the  court  below), 
that  this  evidence  was  inadmissible,  no  notice  of  the  facts  alleged  having 
been  brought  home  to  M. — Twitchell  v.  McMurtrie,  Sup.  Ct  ra.,  W.  N. 
C,  Nov.  22,  p.  419. 

Determination  of  what  property  is  Included  within  the  mortgage  at  time 

of  foreclosure  under  a  clause  covering  property  to  be  acquired  after  execu- 
tion of  the  mortgage. — 1.  The  appearance  of  counsel  specially  for  a  railroad 
corporation,  and  moving  to  dismiss  the  petition  of  an  individual  creditor  for 
the  appointment  of  a  receiver  of  its  property,  do  not  preclude  him  from 
subsequently  appearing  for  the  trustee  of  the  bondholders  in  proceedings  to 
foreclose  mortgages  of  the  company;  2.  Upon  supplemental  bill  in  chancery 
no  process  of  subpoena  need  issue  unless  new  parties  are  brought  in ;  A  rule 
upon  parties  already  served  to  answer  the  supplemental  bill  is  sufficient;  8. 
Where  a  corporation  is  insolvent  and  has  no  funds  at  the  place  where  its 
bonds  are  payable,  demand  of  payment  at  such  place  neea  not  be  made 
before  suit  brought  to  foreclose  its'mortgages  executed  to  secure  the  bonds ; 
4.  A  mortgage  of  a  railroad  corporation  which  in  terms  covers  **all  the 
following  present,  and  in  future  to  be  acquired,  property'*  of  the  company, 
naming  m  the  description  of  such  property  its  engines,  cars,  and  niachmery, 
carries,  not  only  those  in  existence  at  the  date  of  the  mortgage,  but  such  as 
take  their  place  or  are  subsequently  added  to  them  by  the  company,  and 
exist  at  the  time  of  the  foreclosure.— Putnam  et  al,  v.  Bill,  U.  S.  Sup.  Ct, 
C.  L.  N.,  Dec.  8,  p.  91. 

• Mortgage  foreclosure — Instalments — Default  in  payment  of  first — All  due. 

— ^Five  promissory  notes,  payable  in  as  many  successive  years,  were  given  by 
defendant  to  plaintiff,  securea  by  mortgage  conditions  that,  **if  default  should 
be  made  in  the  payment  of  said  sums  ot  money,  or  any  part  thereof,  principal 
or  interest,  ♦  *  ♦  then  the  whole  indebtedness  shall  become  due ;  "  Ten 
days  after  the  first  note  became  due  the  defendant  paid  it  in  full  to  plaintiff's 
agent,  and  also  paid  the  Interest  upon  the  others,  but  plaintiff  refused  to 
accept  the  money  only  as  part  payment  of  the  amount  due,  and  brought  suit 
to  foreclose  mortgage  for  all ;  if  eld,  the  mor^agees  had  the  right  to  fore- 
closure.— Stout  V.  Bean  et  aL,  Sup.  Ct.  Iowa,  West.  Jur.,  December,  p.  694. 

Satisfaction  of— Full  payment  of  debt  required — A  tender  not  sufficient. — 

Where  mutual  acts  are  to  6e  done  by  two  parties  at  the  same  time,  and  the 
right  of  each  depends  upon  the  performance  of  the  other,  either  may  tender 
performance  of  his  part  on  condition  of  the  simultaneous  performance  of 
the  other's  part,  and  such  tender  will  be  good ;  But,  when  one  party  is  bound 
to  perform  an  act  not  dependent  on  any  act  of  the  other,  a  tender,  to  be  valid, 
must  be  without  conditions ;  A  tender  of  the  amount  due  upon  a  promissory 
note  payable  at  a  bank,  made  upon  the  condition  that  such  note  shall  be 
surrendered,  is  sufficient,  but,  if  the  note  be  secured  by  a  mortgiige  on  real 
estate,  a  tender  of  the  amount  upon  the  condition  that  such  mortgage  shall 
be  released  or  cancelled  is  insufficient ;  Section  5  of  the  Indiana  "  act  concern- 
ing mortgages,"  approved  May  4,  1852  (2  Rev.  Stat.  1876,  p.  333),  requires  a 
mortgagee  of  lands  to  enter  satisfaction  thereof  only  upon  his  having- 
received,  not  a  tender  merely,  but  full  payment  of  the  debt  secured  thereby. 
— Story  V.  Krewson  et  al.y  Sup.  Ct.  Ina.,  Am.  L.  Reg.,  January,  p.  56. 
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Waste  of  mortgai^or  after  foreclosure. — 1.  After  a  mortgage  foreclosure 

of  sale  of  real  property,  and  before  issue  of  the  sheriff's  deed  thereon, 
removal  by  the  mortgagor  of  fixtures  is  wtuie,  for  which  the  purchaser  may 
recover  damages ;  2.  In  an  action  for  such  alleged  waste  it  was  error  to  non- 
suit the  plaintiff  after  proof  that  the  mortgaged  property  was  a  blacksmith- 
shop,  and  that  the  articles  removed  by  the  defendant  mortgagor  inclu*ied 
door-locks,  and  certain  irons  embedded  in  the  masonry  of  the  forge-chimney, 
and  in  removing  which  the  chimney  was  broken;  tnese  articles  being  pre- 
sumably part  of  the  realty,  and  the  breaking  of  the  chimney  being  of  it*<*lf 
an  act  ot  waste.— I^ackas  v.  Bahl  et  aL,  Sup.  Ct.  Wis.,  C.  L.  N.,  Dec  liy, 
p.  114. 

Municipal  Corporation. — Liability  for  flooding  caused  by  street  improve- 
ments.— Where  a  city,  by  the  manner  in  which  it  grades  a  street,  collects  the 
water  from  a  wide  area  and  empties  it,  chained  with  the  street  filth,  up^'>n 

Slaintiff's  adjoining  land,  and  into  his  cellar  and  well,  it  is  liable  for  the 
amage  done  plaintiff  thereby. — Inman  v.  Tripp,  Sup.  Ct.  R  1.,  Alb.  L.  J., 
Jan.  5,  p.  12. 

Neoliokxck. — Action  against  city  for  injuries  caused  by  a  licensed  exhibition 
of  wild  animals,  through  carelessness  of  city's  agents. — Where  a  city  licences 
an  exhibition  of  wild  animals  (in  this  case  two  lai^e  bears),  knowing  that  it 
is  calculated  to  frighten  horses  and  endanger  the  lives  ana  property  of  per- 
sons travelling  in  the  streets,  and  the  officers  and  agents  ot  the  city  know- 
ingly and  carelessly  allow  one  of  its  streets  to  be  obstructed  hy  such 
exhibition,  and  a  person  travelling  with  a  team  along  such  street  is  injur(^ 
in  consequence  of  the  team  becoming  thereby  frightened  and  unmanageable, 
the  citv  is  liable  in  damages. — Little,  Admr.,  v.  City  of  Madison,  Sup.  Ct. 
Wis.,  C.  L.  N.,  Dec.  15,  p.  103;  8.  c.  Rep.,  Jan.  9,  p.  59. 

Contributory  negligence. — 1.  Negligence  is  the  failure  to  do  what  a 

reasonable  and  prudent  person  would  ordinarily  have  done  under  the  cir- 
cums^tances  of  the  situation,  or  doing  what  such'a  person  under  the  existing 
circumstances  would  not  have  done ;  The  essence  of  the  fault  may  lie  la 
omihsion  or  commission  ;  One  who  by  his  negligence  has  brought  an  injury 
upon  himself  cannot  recover  damages  for  it,  but  where  the  defendant  has 
been  guilty  of  negligence  also,  in  the  same  connection,  the  result  dependj 
upon  the  tacts;  The  question  in  such  cases  is  (1)  whether  the  damage  was 
occasioned  iMitirely  bv  the  negligence  or  improper  conduct  of  the  defendant, 
or  (2)  whether  the  pfaintiff  himself  so  far  contributed  to  the  misfortune,  by 
his  own  negligence  or  want  of  ordinary  care  and  caution,  that  but  for  ^uch 
negligence  or  want  of  care  and  caution  on  his  part  the  misfortune  would 
not  have  happened  ;  In  the  former  case  the  plaintiff  is  entitled  to  recover ; 
in  the  latt<;r,  not. — Baltimore,  etc.,  R.  R.  Co.  v.  Jones,  U.  S.  Sup.  Ct.,  C.  L. 
N.,  Jan.  5,  p.  121. 

Contributory  negligence — Party  acting  under  the  direction  of  the  com- 
pany's servant  not  guilty  of  contributory  negligence. — F.  called  with  his 
team  at  defendant's  depot  for  freight;  The  company's  a^ent  directed  him  to 
a  position  at  the  station,  within  a  few  feet  of  the  track,  mformini^  him  that 
no  train  would  pass  for  half  an  hour;  A  train  came  within  five  mmutes,  and 
one  of  his  horses  was  injured ;  Held,  that  he  was  not  guilty  of  contributorr 
negligpnie.— Allegheny  Valley  R.  R.  Co.  v.  Findley, Sup.  Ct  Pa.,  W.  N.  C", 
Nov.  29,  p.  438. 

Injuries  through    negligence  of  fellow-servant. — A  car  repairer  whos^e 

usual  duties  were  in  tne  shop  of  the  company,  into  which  ran  one  or 
more  tracks,  and  upon  which  cars  were  run  in  when  needing  repairs,  was  ai 
work  upon  a  car  which,  by  the  orders  of  the  person  in  charge  of  the  shop, 
had  not  been  run  into  the  shop,  but  upon  the  **dead  track"  outside  of  tne 
shop  (but  in  the  yard),  where  cars  not  in  use  were  frequently  left  standing: 
While  thus  engaged  he  was  injured  by  the  negligence  of  the  engineer  lo 
charge  r»f  the  switch  engine  of  the  yard ;  Held^  that  there  could  be  no 
recovery  against  the  company. — Valtez  v.  Ohio,  etc.,  Ry.  Co.,  Sup.  Ct-  liU 
C.  L.  J.,  N^v.  16,  p.  426. 


Digitized  by  VjjOOQIC 


DIGEST   OF   RECENT   CASES.  975 

—  Injury  to  employes — ^Latent  defects  in  machinery — ^Duty  of  railroad  com- 
pany.— It  is  the  duty  of  a  railroad  company  to  use  due  care  and  skill  in 
providing  safe  machinery  for  its  employes  to  operate,  and  to  adopt  and  apply 
all  reasonable  and  usual  tests  to  discover  defects  in  its  machinery,  but  it  is 
not  responsible  for  injuries  received  by  its  employes  through  latent  defects  of 
machinery,  where  due  care  has  been  taken  to  provide  against  such  defects. — 
Smith  v.  Chicago,  etc.,  Ry.  Co.,  Sup.  Ct  Wis.,  C.  L.  J.,  Nov.  16,  p.  424. 

Liability  of  railroad  company  over  which  a  second  company  has  right  to 

run  its  trains — Contributory  negligence. — 1.  A  railway  corporation,  owning 
the  road  and  franchise  over  which  another  railway  corporation  has  a  right 
under  contract  to  run  and  operate  its  trains,  is  liable  in  damages  for 
injuries  resulting  from  the  negligent  use  of  the  said  track  and  fruncnise  by 
the  servants  of  the  second  company  ;  2.  A  passenger  leaving  his  seat  in  a 
passenger  car  ^there  being  an  abundance  of  room)  while  the  train  is  in 
motion,  and  going  into  the  baggage  car,  where  he  is  injured  by  falling 
baggage,  upon  the  car  bein^  overturned,  is  guilty  of  contributory  negligence, 
and  no  action  lies  for  the  injury. — Peoria,  etc.,  R.  R.  Co.  v.  Lane,  Sup.  Ct. 
111.,  C.  L.  J.,  Nov.  80,  p.  462. 

Railroad  crossing — Care  required  in  crossing. — That,  if  a  railroad  crosses 

a  common  road  on  the  same  level,  those  travelling  on  either  have  a  legal 
right  to  pass  the  point  of  crossing,  and  to  require  due  care  on  the  part  of 
those  travelling  on  the  other,  to  avoid  a  collision ;  These  mutual  ri;:;hts  have 
respect  to  other  relative  rights  subsisting  between  the  parties;  From  the 
character  and  momentum  of  a  railroad  tram,  and  the  requirements  of  public 
travel  by  means  thereof,  it  cannot  be  expected  that  it  shall  stop  and  give 

Srecedenoe  to  an  approaching  wagon  to  make  the  crossing  lirst;  it  is  the 
uty  of  the  wagon  to  wait  for  the  train;  The  train  has  the  preference  and 
right  of  way,  but  it  is  bound  to  give  due  warning  of  its  approach,  so  that  the 
wagon  may  stop  and  allow  it  to  pass,  and  to  use  every  exertion  to  st<>p  if 
the  wagon  is  inevitably  in  the  way ;  Such  warning  must  be  reasonable  and 
timely,  but  what  is  reasonable  and  timely  must  depend  on  many  circum- 
stances ;  It  cannot  be  such  if  the  speed  of  the  train  be  so  great  as  to  render 
it  unavailing ;  The  speed  of  a  train  at  a  crossing  should  not  be  so  great  as  to 
render  unavailing  the  warning  of  its  whistle  and  bell,  and  this  caution  is 
specially  applicable  when  their  sound  is  obstructed  by  winds  and  other 
noises,  and  when  intervening  objects  prevent  those  who  are  approaching  the 
railroad  from  seeing  a  coming  train ;  In  such  cases,  if  an  unslaokened  speed 
is  desirable,  watchmen  should  be  stationed  at  the  crossing. — Continental, 
etc:,  Co.  V.  Stead,  U.  S.  Sup.  Ct.,  C.  L.  N.,  Jan.  6,  p.  121. 

Kational  Banks. — Taxation  on  shares  of  national  bank  stork.— 1.  That  the 
rate  of  taxation  upon  the  shares  of  national  banks  should  be  the  same,  or  not 
greater  than  upon  the  moneyed  capital  of  the  individual  citizen  which  is 
liable  to  taxation;  2.  The  court  states  the  binding  effect  of  the  decisions 
of  the  supreme  court  of  a  state  in  construing  the  statutes  of  the  state  relating 
to  taxation ;  3.  That  it  was  not  intended  bv  the  act  of  Congress  to  curtau 
the  state  power  on  the  subject  of  taxation;  It  simply  required  that  capital 
invested  in  national  banks  should  not  be  taxed  at  a  greater  rate  than  like 
property  similarly  invested;  That  particular  persons  or  particular  articles 
are  relieved  from  taxation  is  not  a  matter  to  wnich  either  class  can  object. — 
A.  G.  Adams  &  Co.  ei  al.  v.  The  Mayor,  etc.,  U.  S.  Sup.  Ct.,  C.  L.  N.,  Dec. 
16,  p.  98. 

Nuisance.— Action  for  special  damages  on  account  of  a  nuisance  to  an  indi- 
vidual's  property. — A  person  renting  a  house  to  be  used  as  a  bawdy-house, 
or  who  knowingly  allows  it  to  be  so  used,  is  liable,  at  the  suit  of  an  adjoining 
owner,  for  the  special  damage  caused  by  the  depreciation  in  value  of  his 
property  from  the  existence  of  a  nuisance,  over  and  above  the  wrong  and 
injury  done  the  general  public. — Givens  v.  Van  Studdiford,  St  Louis  CL 
App.,  C.  L.  J.,  Jan.  4,  p.  6. 

Offickb, — Legislature  cannot  remove  oflBcer  whose  terra  is  fixed  by  the  con- 
stitution of  the  state. — Where  the  term  of  a  public  office  is  fixed  by  the 
coDBtitution,  the  legislature  cannot  directly  or  indirectly  remove  the  incum- 
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bent ;  The  inability  to  do  so  proceeds  rather  from  the  absence  of  legislatiTe 
power  than  from  any  idea  of  a  contract  between  the  incumbent  and  the 
state ;  It  is  immaterial  that  the  constitution  has  not  prescribed  the  number 
of  officials  who  are  to  hold  for  the  prescribed  term,  but  has  left  the  number 
discretionary  with  the  lei^islature ;  When  by  law  provision  has  been  made  for 
a  certain  number,  and  they  have  been  lawfully  chosen,  they  are  protected  for 
the  term,  ns  they  would  have  been  had  the  constitution  itself  indicated  how 
many  there  should  be ;  Under  such  circumstances  a  reduction  of  the  number 
of  officers  can  only  take  effect  at  the  end  of  the  term  of  existing  incumbents; 
To  take  from  an  officer  the  authority  to  perform  the  duties  of  the  office  is 
equivalent  to  a  removal,  and,  consequently,  is  incompetent  when  a  direct 
removal  is  forbidden ;  Where,  therefore,  the  term  of  office  of  the  district 
attorneys  was  pre^^cribed  by  the  constitution,  and  the  statute  had  fixed  the 
number  of  these  officers  at  thirteen,  with  a  salary  of  $1,2U0  each,  and  the 
legislature  afterwards  reduced  the  districts  to  eleven,  and  provided  that  two 
of  the  incumbents  should  act  only  in  the  counties  of  their  residence,  respeci- 
ivel}^  and  only  in  the  absence  of 'the  district  attorney  assigned  to  the  di>iri«n 
embracing  such  county,  and  should  receive  a  salary  of  $100  each  only,  he  d^ 
that  this  action  was  void,  as  an  indirect  attempt  to  deprive  two'  of  the 
incumbents  of  their  offices;  and,  consequently,  those  incumbents  were 
entitled  to  the  salaries  previously  establisned. — ^ant  v.  Auditor  of  Public 
Accounts  (with  note),  Sup.  Ct.  31iss.,  Am.  L.  Reg.,  Dec,  p.  737. 

Patknts. — Infringement — Claim — Province  of  courts. — That  a  patentee  can- 
not !>how  that  his  invention  is  broader  than  his  claim ;  If  broader,  he  nnust  lie 
held  to  have  surrendered  the  surplus  to  the  public;  That  the  courts  have  no 
right  to  enlarge  a  patent  beyond  the  scope  of  its  claim  as  allowed  by  the 
patent  office,  or  the  appellate*  tribunal  to  which  contested  applications  are 
referred ;  As  patents  are  procured  ex  parte^  the  public  is  not  bound  by  them, 
but  the  patentees  are. — Keystone  Bridge  Co.  v.  Phoenix  Iron  Co.,  U.  S.  Sup. 
Ct.,  C.  L.  N.,  Dec.  15,  p.  99 ;  *.  c,  Rep.,  Jan.  16,  p.  64. 

Reissue — Degree  of  invention  necessary  to  support  patent — 1.  Features 

of  a  machine  neither  claimed  nor  described  as  of  the  invention  of  the  patent<^ 
in  the  oripnal  patent,  and  having  no  necessary  relation  to  the  features  $o 
described  and  claimed,  but  shown  in  the  drawing  and  model  of  the  original 
patent,  may  be  claimed  in  a  reissue;  2.  Such  claims  held  to  be  valid,  and 
sustained  ;  If  there  is  anything,  no  matter  how  slight,  in  a  patented  devit  e, 
and  the  exact  construction  of  the  device  is  novel,  this  is  sufficient  to  sustain 
the  patent;  The  court  will  not  enquire  into  the  extent  of  the  utility;  3.  The 
suggestion  in  a  patent  that  a  device  may  be  made  in  sections  of  one  or 
more  matrices  each  will  not  invalidate  a  subsequent  patent  to  a  different 
patentee  for  the  device  when  made  in  sections  of  one  matrix  each,  wherv  it 
appears  that  some  advantage  is  obtained  by  making  them  in  single  sections 
not  pointed  out  in  the  former  patent. — Miller,  etc.,  Co.  v.  Dubrul,  U.  S.  Cir. 
Ct,  S.  D.  Ohio,  C.  L.  J.,  Nov.  30,  p.  467. 

Personal  Property,— Rights  of  a  finder  of  lost  propertv. — A  bought  an  old 
safe,  and  afterward  offered  it  to  B,  who  refused  to  purchase  it ;  It  was  then 
left  with  13  for  sale,  B  haying  permission  to  use  it;  B  found  between  the 
outer  casing  and  the  lining  a  roll  of  bank-bills  belonging  to  some  person 
unknown,  whereupon  A  first  demanded  the  money,  and  then  demanded  the 
safe  and  its  contents  as  they  were  when  B  received  them ;  The  safe  was 
returned,  but  the  money  retained  by  B ;  Held^  that,  as  against  A,  B  was 
entitled  to  retain  the  money;  The  finder  of  lost  property  is  entitled  to  it  as 
against  all  the  world  except  the  real  owner,  and  ordinarily  the  place  where 
it  is  found  is  of  no  consequence. — Durfee  v.  Jones,  Sup.  Ct  R.  I.,  Alb.  L.  J-, 
Nov.  24,  p.  368. 

Pleading. — Negligence — Sufficiency  of  averment  of  breach  of  duty. — ^It  is  not 
sufficient  to  state  simply  that  the  defendants  have  been  guilty  of  negligence; 
the  facts  creating  a  duty  on  their  part  must  be  set  forth,  and  a  breach  of  that 
duty  specifically  shown. — Breman  v.  Guardians,  etc.,  Ct  Q.  B.  (Ireland), 
Rep.,  Jan.  9,  p.  64. 
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Powers. — ^Deed— Execution  of  power—  Sufficient  reference  to  power. — Aa  to 
purchasers  for  value,  the  rule  for  the  execution  of  a  power  to  sell,  contained 
in  a  will,  is  that  an  intent  apparent  on  the  face  of  the  deed  to  dispose  of  all 
of  the  estate  will  be  deemea  a  sufficient  reference  to  the  power  to  operate 
an  execution  of  it. — Campbell  et  aL,  v.  Johnson,  Sup.  Ct  Mo.,  Rep.,  Jan. 
16,  p.  71. 

Practice. — Challenges  in  civil  and  criminal  cases — Negligence — Province  of 
court — Province  ot  jury — Instructions — When  all  the  evidence  not  in  bill  of 
exceptions. — 1.  Held^  that  in  civil  cases  each  side  to  the  suit,  without 
reference  to  the  number  of  plaintiffs  or  defendants,  are  entitled  to  but  three 
peremptory  challenges;  2.  That,  in  criminal  proceedings,  each  person,  when 
arraigned,  whether  alone  or  with  others,  is  to  nave  the  challenges  specified ; 
3.  The  court,  after  stating  the  duty  of  the  company,  say  it  was  a  Question 
for  the  jury  to  determine  whether  there  were  brakemen  enough  on  trie  train 
for  ordinary  purposes,  and  not  for  the  court  to  instruct  whether  there  were  a 
sufficient  number ;  That  a  mere  preponderance  of  negligence  on  the  part  of 
the  defendant  will  not  authorize  a  recovery  where  both  parties  are  gnilty  of 
negligence;  that  of  the  plaintiff  must  be  slight  when  compared  with  that 
of  the  defendant,  and  his  must  be  gross  ;  5.  When  it  should  show  that  there 
was  evidence  tendingto  prove  a  particular  fact,  and  when  it  should  contain 
all  the  evidence;  b.  The  court  states  under  what  circumstances  a  city  will  be 
liable  for  an  injury  caused  by  a  defective  sidewalk;  7.  That  this  was  a  case 
for  the  jury  to  compare  the  negligence  of  both  parties,  and  sav  whether, 
when  so  compared,  that  of  the  deceHsed  was  slight  and  that  of  (tie  railroad 
gross.— Schmidt  v.  Chicago,  etc.,  R.  R.  Co.,  Sup.  Ct.  111.,  C.  L.  N.,  Nov.  17, 
p.  67. 

Errors  and  appeals — Error  lies  only  to  a  final  judgment. — The  refusal  of 

the  court  below  to  strike  off  an  appeal  from  the  judgment  of  a  justice  is  not 
such  a  final  judgment  as  will  support  a  writ  of  error. — Barclay  v.  Coiwell, 
Sup.  Ct.  Pa.,  W.  N.  C,  Nov.  29,  p.  440. 

Mandamus  to  compel  the  allowance  of  an  appeal.— The  Supreme  Court 

of  the  United  States  has  power,  in  an  original  proceeding,  to  issue  a  manda" 
trnui  to  compel  the  allowance  of  an  appeal;  When  this  power  will  be  exer- 
cised.— Original  ex  parte  The  North  and  South  Alabama  R.  R.  Co.,  U.  S. 
Sup.  Ct.,  C.  L.  N.,  Nov.  17,  p.  66. 

Sheriff  disqualified  to  summon  a  jurv,  when — ^Defendant  testifying  for 

co-defendant — Evidence  upon  defence  ot*^  alibi. — 1.  The  interest  which  dis- 
qualifies a  sheriff  to  act  in  summoning  talesmen  to  complete  a  jury  need 
not  be  an  interest  pecuniary,  or  one  of  relationghip,  but  may  be  an  interest 
arising  from  his  having  taken  an  active  part  in  the  prosecution  of  the  defend- 
ants; 2.  Where,  under  the  statute,  defendants  being  tried  jointly  for  the 
same  offence  may  testify  for  each  other,  the  one  so  testifying  for  his 
co-defendant  is  subject  to' the  same  liabilities  as  a  witness  as  if  he  were  not 
on  trial,  and  the  state  mav  show  that  his  general  moral  character  is  bad,  for 
the  purpose  of  affecting  his  credibility  as  a  witness,  although  he  may  riot 
liave  offered  to  put  the  same  in  issue  himself;  The  statute  ot  Iowa,  making 
the  rules  of  evidence  the  same  in  criminal  cases  as  in  civil,  so  far  as  applica- 
ble and  not  otherwise  provided,  making  no  exception ;  8.  The  doctrine  of 
the  Webster  Parkman  case,  that,  where  the  defence  is  an  alibi,  the  defendant 
must  establish  it  by  a  preponderance  of  evidence,  doubted ;  For  the  purposes 
of  this  case,  however,  it  may  be  conceded  to  be  correct;  but  an  instruction 
to  the  effect  that  the  jury  should  be  "fully  satisfied"  of  the  truth  of  the 
alibi  requires  of  defendants  a  higher  degree  of  proof  than  a  preponderance, 
and  is  clearly  erroneous. — State  v.  Hardin  et  al..  Sup.  Ct.  Iowa,  C.  L.  N., 
Nov.  17,  p.  66. 

Superaedeaa  bond  on  appeal  to  United  States  Supreme  Court. — Deter- 
mination of  who  should  oe  parties  to  auperaedeaa  bond,  and  who  shall  be 
cited  on  appeal  from  a  decree  foreclosing  a  mortgage  upon  a  railroad. — 
Ketchum  et  al.  v.  Duncan  «<  aL,  U.  S.  Sup.  Ct,  C.  L.  N.,  Jan.  6,  p.  122. 
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Public  Lands. — ^Mexican  land  granU. — 1.  Under  the  Mexican  law,  when  a 
grant  of  land  is  made  b^  the  government,  a  formal  delivery  of  poseession  to^ 
tiio  grantee  by  a  mag^istrate  of  the  vicinaee  is  essential  to  the  complete 
investiture  of  title  ;  This  proceeding,  called  in  the  language  of  the  country 
the  delivery  of  judicial  possession,  involves  the  establishment  of  the  bounda- 
ries of  the'land  granted  when  there  is  any  uncertainty  with  respect  to  tbein ; 
A  record  of  the  proceeding  is  preserved  by  the  magistrate,  and  a  copy 
delivered  to  the  grantee;  2.  Unless  there  is  something  in  the  decree  of  the 
tribunals  of  the  United  States,  confirming  a  claim  to  land  under  a  MezicAn 
grant,  otherwise  limiting  the  extent  or  form  of  the  tract,  the  boundaries 
thus  established  should  control  the  officers  of  the  United  States  in  surveying 
the  land ;  3.  A  survey  of  a  claim  thus  confirmed,  made  by  a  surveyor- 
general  of  the  United  States,  is  inoperative,  if  contested,  until  finally* ap- 
proved by  the  land  department  at  Washington ;  4.  Where  a  quantity  of 
land  in  California  was  granted  by  the  Mexican  government  within  bounda- 
rie.4  embracing  a  larger  amount,  in  the  possession  of  which  larger  amount 
the  grantee  was  placed,  he  is  entitled  to  retain  possession  of  the  entire  tnu.*i 
until  the  quantity  granted  is  segregated  by  the  officers  of  the  government  and 
set  apart  to  him,  and  he  may  maintain  ejectment  for  the  entire  tract,  or  any 
portion  of  it,  against  parties  claiming  possession  under  the  preemption  lavr> 
of  the  United  States;  6.  Lands  claimed  under  Mexican  grants  in  California 
are  exchided  from  settlement  under  the  preemption  Maws  so  long  as  the 
claims  of  the  grantees  remain  undetermined  by  tne  tribunals  and  oflSc*ers  of 
the  United  States;  Van  Reynegan  et  al,  v.  Bolton,  U.  S.  Sup.  CU,  C,  L.  >'., 
Dec.  15,  p.  98. 

Railroads. — Carrying  baggage — Freight — Passenger. — A  railroad  company  is 
not  obliged  to  carrjr  as  baggage  the  trunk  of  one  who  does  not  go  by  the  same 
train ;  Upon  receiving  the  trunk  of  such  person  to  be  forwarded  it  is  received 
as  freight,  and  the  oiities  and  liabilities  of  a  common  carrier  attach,  with 
the  right  to  a  reasonable  compensation  for  transportation. — Graffam  v. 
Boston,  etc.,  R.  K  Co.,  Sup.  Ct  Me.,  Rep.,  Jan.  9,  p.  44. 

. Liability  as  carriers  for  negligence — Clause  in  contract  intended  to  limit 

liability. — Plaintilf  shipped  animals  by  railroad  under  a  contract  wberebv 
he  agreed  to  release  and  discharge  the  railroad  company  "from  all  claint». 
deininds,  and  liabilities  of  every  kind  whatsoever,  for  or  on  account  of.  i>r 
connecied  with,  any  damage  or  injury  to,  or  loss  of,  said  stock,  or  any  portion 
there<if,  fn»m  whatsoever  eau.<*e  arising;"  Held,  thai  the  contract  did  ni»i 
release  the  company  from  liability  for  Toss  resultinj^  from  the  negligence  of 
its  servants;  A  carrier  of  animals'^  is  excused  ft'om  Inibility  for  loss  cnused  by 
the  inherent  tendencies  or  qualities  of  the  animals,  but  beyond  this  the  com- 
mon-law liabilities  exist  against  him  the  same  as  against  "the  carrier  of  any 
other  kind  of  property. — \Iynard  v.  Syracuse,  etc.,  R,  R.  Co.,  Ct.  App.  N.  Y., 
Alb.  L.  J.,  Dec.  29,  p.  471. 

Rights  of  ticket-holder  on  train — Conductor's  check — Special  check- 
Right  to  eject  passenger  from  train — When  once  ejected,  cannot,  bv  paying. 
take  i>ame  train. — 1.  A  passenger  who  has  a  ticket  gets  on  a  train  and  reoeive» 
from  the  conductor  a  red  check,  and,  desiring  to  stop  over  at  a  station,  gets 
off  the  train  without  obtaining  any  stop-over  check  as  directed  on  the  red 
chefk,  and  on  the  next  day  gets  on  the  train  at  the  same  station  he  gi>t  off. 
and  at  the  same  hour ;  Held,  upon  being  requested  by  the  conductor  to  pay 
his  fare,  and  his  failure  so  to  do,  that  he  may  be  ejected  from  the  train  by 
the  c<»nductor,  and  that,  having  once  been  properly  ejected  from  a  train  for 
not  p:iying  his  fare,  he  cannot  by  paying  his  fare,  again  enter  the  fame  train ; 
2.  When  a  passenger  improperly  refuses  to  pay  his  fare  when  demanded  by 
the  conductor,  as  agent  of  the  railroad  company,  he  becomes  a  treApas^r, 
and  is  not  entitled  to  the  rights  and  privileges  of  a  passenger. — Stone  v. 
Chicago,  etc.,  R.  R.  Co.,  Sup.  Ct.  Iowa,  West.  J ur.,  November,  p.65S;  a,  c 
C.  L.  N.,  Nov.  24,  p.  78. 

Roads  and  bridges — Act  of  March  27,  1848 — Liability  of  railroad  com- 
panies for  repairs  to  bridges,  etc. — Wherever  a  railroad  company,  by  change 
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in^  the  line  of  a  public  highway  for  its  own  purposes,  creates  a  necessity  for 
a  bridge  where  no  such  necessity  before  existed,  the  company  is  liable,  not 
only  for  the  original  cost  of  construction,  but  also  for  such  repairs  and 
reconstruction  in  the  future  as  may  be  required  to  answer  the  public  needs. 
— Pennsylvania  R.  R.  Co.  v.  Borough  of  Irwin,  Sup.  Ct.  Pa.,  W.  N.  C,  Jan. 
3,  p.  513. 

Rkal  Property. — Joint  tenancy — ^Act  of  March  31,  1812. — The  act  of  March 
81,  1812,  does  not  prohibit  the  creation  of  a  Joint  tenancy ;  Such  an  estate 
will  not,  however,  be  inferred  in  the  absence  of  apt  words  creating  it ;  A 


Jan.  3,  p.  524. 

'  Liability  for  acts  impairing  lateral  support — When,  by  reason  of  the 

working  out  of  the  mines  under  lands  l3'ing  between  the  lands  of  A  and 
those  of  B,  A  cannot  work  the  mines  under  his  lands  without  causing  a  sub- 
sidence of  B's  lands  and  buildings  erected  thereon,  IS  cannot  restrain  A  from 
working  his  mines  up  to  his  own  boundary  if  the  intervening  land  would^ 
had  it  remained  in  iU>  natural  state,  have  sufficed  t«>  support  S's  lands  and 
buildings. — ^Mayor,  etc.  v.  Allen,  High  Ct  App.  (Eng.),  Alb.  L.  J.,  Dec.  8^ 
p.  410. 

BiccKiVKR. — State  courts  and  receivers  appointed  by  Federal  courts. — 1.  S.,  a 
county  treasurer,  filed  his  petition  in  the  district  court  against  a  railroad 
company,  and  B.,  the  receiver  of  said  company,  appointed  by  the  circuit 


closes,  the  issue  or  service  of  any  process,  the  company  and  receiver  filed  a 
joint  answer,  in  which  they  admit  that  a  portion  of  the  taxes  are  properly 
chargeable  against  the  company,  and  consent  that  judgment  may  be  rendered 
against  them  in  this  action  for  that  amount;  ana  also  allege  the  appoint- 
ment of  the  receiver  by  the  United  States  circuit  court,  that  he  is  not  amen- 
able to  the  process  of  the  district  court,  and  pray  that  as  to  him,  the  suit 
may  be  dismissed;  The  district  court  decided  that  it  had  Jurisdiction,  and 
rendered  judgment  against  the  receiver;  Held,  no  error;  2.  While  it  may 
be  conceded  that  a  court  appointing  a  receiver  may  draw  to  itself  all  contro- 
versies to  which  the  receiver  is  a  pt^i'ty*  or  which  affect  the  property  under 
his  control,  yet  it  does  so  only  oy  direct  action  upon  parties  by*^  way  of 
injunction  or  proceedings  as  for  contempt,  and  the  appointment  in  no  man- 
ner affects  the  ordinary  jurisdiction  of  other  tribunals;  3.  An  allegation, 
therefore,  in  an  answer,  that  the  defendant  is  a  receiver  duly  appointed  by 
another  court  raises  no  question  as  to  the  jurisdiction  of  the  court  in  which 
the  answer  is  filed ;  4.  Under  the  general  tax-law  the  valuation  of  real  estate 
is  fixed  in  the  first  place  by  the  assessor,  and  not  by  the  owner,  and  may 
thereafter  be  changed  by  the  board  of  equalization  at  a  regular  meeting,  of 
which  legal  and  public  notice  is  given,  and  by  the  law  of  1874  the  assessment 
and  valuation  of  railroad  property  was  to  be  the  same  as  that  of  other  prop- 
erty.— St  Joe,  etc.,  R  R.  Co.  et  al,  v.  Smith  County  Treasurer,  Sup.  Ct. 
Kan.,  Alb.  L.  J.,  Dec.  8,  p.  408. 

rCcPL.KviN' — Set-off*— Measure  of  damage  in. — In  replevin  the  Question  is  one 
of  title  to  the  goods;  if  the  taking  was  unlawful,  the  plaintifr  is  entitled  to 
recover,  and  the  defendant  cannot  by  way  of  set-off,  claim  a  sum  alleged  to 
be  due  him  by  plaintiff  as  the  price  of  the  goods  in  dispute,  which  defendant 
had  previously  sold  to  plaintiff  on  credit;  Semble  that  where  the  goods  have 
been  retained  by  counter-bond,  the  measure  of  damage  is  the  market  value 
of  the  goods,  at  their  highest  price  between  the  time  of  taking  and  the 
delivery  to  the  defendant  dv  the  sheriff,  with  interest  thereon  from  that  date 
until  tlie  date  of  verdict — Jennings  v.  McKay,  Sup.  Ct  Pa.,  W.  N.  C.,  Nov. 
22,  p.  421. 

II 
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Title  by  possession  only — SufScient  as  against  one  claiming  title  throueb 

an  illegal  transaction — Lottery  ticket. — A  party  claiming  title  to  pereoxiahj 
through  an  illegal  transaction  cannot  resist  an  action  by  one  whose  Utle  U 
bare  possession  only ;  A.  was  the  owner  of  a  ticket  in  a  lotter^^  which  re 
passed  over  to  B. ;  The  evidence  was  conflicting  as  to  whether  *the  tnji»s<- 
tion  was  a  gift  of  the  ticket  and  of  whatever  it  might  draw,  or  whether  :i 
was  handed  to  B.  to  obtain  what  it  might  draw,  as  a^^ent  for  A. :  The  ticket 
drew  a  pair  of  horses,  of  which  B.  obtained  possession ;  A.  transferred  hi\ 
his  right  to  K.,  who  went  to  B.,  and  by  threats  and  menaces  succeeded  li 
acquiring  possession  of  the  horses ;  In  an  action  of  replevin  by  B.  agmirvt 
K.,  heldj  that  B.  could  recover.— Kistner  v.  Newhotise,  Sup-  Ut.  Piu,  W. 
N.  C,  Dec.  6,  p.  452. 

Sales.  -Property  in  a  chattel  does  not  pass  unless  such  is  the  clear  intention 
of  the  parties. — ^The  property  in  a  chattel  passes  according  to  the  intenti<  'n 
of  the  parties;  That  is  a  question  of  fact  for  the  jury,  unless  it  is  plain,  bj 
admitted  facts,  that  the  law  will  Justify  a  finding  but  one  way;  Where  th*''* 
is  a  contract  for  the  sale  of  a  smaller  quantity  of  goods  from  a  grenter  m>.<>s 
of  like  quality  (corn),  which  remains  in  the  possession  of  the  seller,  withi*ut 
selection  or  appropriation,  the  contract  is  executory,  and  the  property  dc^^ 
not  pass  unless  there  be  a  clearlv  expressed  intention  to  make  the  sale  ci>ti.- 
plete  without  further  action  by  tne  parties. — Hires  v.  Hurff  (with  note),  i^up. 
Ct.  N.  J.,  Am.  L.  Reg.  January,  p.  11. 

Measure  of  damages  on  breach  of  vendor's  warranty.  —1.  The  meiisure  cf 

damages  for  breach  of  the  vendor's  warranty  is  'the  dilTerence  between  tb<» 
actual  value  of  the  article  and  the  value  which  it  would  have  possessed  if  it 
had  been  as  warranted ;  and  the  price  paid,  or  contracted  to  be  paid.  .« 
merely  evidence  of  the  latter  value ;  2.  Notes  given  fur  a  i>art  of  tne  c\ti> 
tract  price  are  not  payment  in  this  state,  unless  it  is  expressly  so  agreed :  la 
a  suit  upon  one  of  several  such  notes  it  will  be  presumed/in  the  abser.ve 
of  evidence,  that  those  not  yet  due  or  paid  are  still  in  the  vendor's  ban  >: 
and  it  is  error  to  render  judgment  for  the  defendant  fur  the  excess  of  his 
damages,  fur  breach  of  warrantv*  over  the  note  in  suit.  Aultman  &  Co.  ▼■ 
Jett  and  others,  42  Wis. ;  8.  Whether  the  trial  court  in  such  a  suit  c^ 
require  plaintiff,  as  a  condition  of  recovery,  to  surrender  the  outstand.:^ 
notes,  is  not  here  decided. — Aultman  &  Co.*v.  Hellrenugton,  Sup.  Ct.  Wis., 
C.  L.  N.,  Dec.  8,  p.  96. 

Warranty  of  soundness  will  not  be  implied,  when. — ^The  vendor  of  ■' 

article  sold  for  a  particular  purpose  does  not  impliedly  wmmmt  it  ajgaiis*. 
latent  defects  to  him  unknown,  and  caused  by  the  unsldlfulness  or  ne|>;1i^T>  ^ 
of  the  manufacturer  or  previous  owner,  except  when  the  sale  is,  in  it^!:'. 
equivalent  to  an  affirmation  that  the  article  has  certain  inherent  quiklit>- 
inconsistent  with  the  alleged  defects;  Thus,  when  defendant,  a  machinist  a:.  1 
founder,  sold  a  piece  or  wrought-iron  shafting,  of  which  he  was  not  th^ 
maker,  but  which  he  turned  and  prepared  for  the  reception  of  pulleys,  h:.C 
which  he  supposed  to  be  sound,  to  be  used  in  running  machinery  in  a  carriitc^ 
shop,  and  the  shaft,  upon  being  put  to  the  described  use,  broke  because  oi  a 
flaw  and  an  imperfect  weld,  it  was  held  that  there  was  no  implied  warmi  xy 
of  its  soundness. — Bragg  v.  Morrill,  Sup.  Ct  Vt.,  Am.  L.  Reg.,  Decen.t^r. 
p.  748. 

Spkcitic  Perform ance. — Complainant  must  show  that  he  has  not  been  in 
default. — In  equity  a  complainant  suing  for  specific  performance  must  sh^  w 
that  he  has  not  been  in  detault ;  Hence,  when  a  contract  for  the  sale  of  \n:>  i 
provided  for  the  payment  of  the  *' balance  of  the  purchase-money"  at  a  tii-:^ 
certain,  and  the  court,  from  evidence  which  was  conflicting,  found  that  t;.^ 
time  had  been  extended  by  agreement  to  a  day  certain,  and  the  Tendlee  dM 
not  then  pay.  nor  did  he"  claim  that  he  had  'ever  tendered  the  price  and 
demanded  a  deed,  the  court  dismissed  the  vendee's  bill  for  specific  purpose ; 
Semble  that  in  this  country  the  tender  of  a  deed  by  the  vendee  is  uniiece««A.<7 
in  order  to  put  the  vendor  in  default,  as  the  deed  is  to  be  prepared  bv  ihV 
vendor.— Doyle  v.  Harris,  Sup.  Ct  R.  L,  Alb.  L.  J^  Dec.  22,  p.  4Stk 
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Stattttes. — Construction  of— Repeal  by  implication — Amendatory  act— Con- 
stitutional requirement — Original  legislation. — A  constitutional  provision 
that  no  act  shall  be  amended  by  striking  out  words  and  inserting  others  in 
lieu  thereof,  but  that  the  act  or  part  of  act  amended  shall  be  published  in 
full,  does  not  apply  to  repeals  by  implication  or  against  original  legislation, 
the  effect  of  which  would  be  to  alter  or  modify  previous  laws ;  it  refers  to 
such  acts  only  as  are  in  terms  amendatory  in  their  character. — State  ex  rel. 
Speck  V.  Oeiger,  Sup.  Ct  Mo.,  Rep.,  Jan.  16,  p.  71. 

Telegraph  CoMPAifiE8. — Misdelivery  of  message — Company's  liability  to 
recipient— Before  Bramwell,  Brett,  and  Cotton,  L.  JJ. ;  The  recipient  of  a 
telegram,  misdelivered  to  him  through  the  negligence  of  a  telegraph  com- 
pany, cannot,  in  the  absence  of  an  express  contract  with  the  company,  main- 
tain an  action  against  them  to  recover  damages  for  a  loss  occasionea  by  his 
having  acted  on  the  telegram ;  Plaintiffs  carried  on  business  as  merchants  at 
Valparaiso,  and  were  a  branch  house  of  a  firm  at  Liverpool ;  Defendants,  a 
telegraph  company,  through  the  negligence  of  their  agent,  misdelivered  a 
telegraph  messnge'to  plaintiffs ;  The  message  purported  to  be  from  plaintiffs' 
Liverpool  house,  and  to  be  a  lai^e  order  for  oarlev ;  but  in  fact  it  was  not 
from  the  Liverpool  house,  nor  intended  for  plaintids ;  Plaintiffs  executed  the 
supposed  order,  and,  having  suffered  a  heavy  loss  in  consequence,  claimed 
damages  against  defendants ;  On  demurrer  to  statement  of  claim  setting  out 
the  above  facts,  it  was  held  (nffirming  the  decision  of  the  common  pleas 
division)  that  plaintiffs  were  not  entitled  to  maintain  their  action,  as  there 
was  no  contract  between  themselves  and  defendants,  nor  any  duty  upon 
defendants  to  transmit  messages  correctly. — ^Dickson  et  al.  v.  Renter's  Tele- 
graph Co.,  Ct  App.  (Eng.),  C.  L.  N.,  Dec.  15,  p.  100;  s.  c,  Alb.  L.  J.,  Dec 
15,  p.  429 ;  8.  c.  Rep.,  Jan.  16,  p.  92. 

Tbover. — When  maintainable  between  joint  owners— Destruction  of  the  prop- 
erty by  one  joint  owner — "What  is  equivalent  to  destruction. — The  rule  that 
one  joint  owner  of  a  chattel  cannot  maintain  trover  against  his  co-owner  for 
the  detention  of  possession,  or  sale  of  the  property,  is  restricted  to  cases  in 
which  the  property  remains  in  specie ;  If  the  property  be  destroyed,  or  be 
80  dismembered  as  to  be  rendered  unfit  for  the  purpose  for  which  it  was 
designed,  trover  by  a  joint  owner  will  lie;  The  defendant,  being  a  joint 
owner  with  plaintiffs  of  the  machinery  and  '*  rig"  of  an  oil  well,  and  being 
in  sole  actual  possession  thereof,  abandoned  the  well,  dismantled  the  engine 
and  machinery,  sold  the  boiler,  and  removed  the  tubing  and  remainder  of 
the  rig  out  of  the  county ;  Held,  that  such  action  was  a  virtual  destruction 
of  the  property,  by  reason  whereof  his  co-owners  could  maintain  trover 
against  him.— Given  v.  Kelly  «^  aL,  Sup.  Ct  Pa.,  W.  N.  C,  Nov.  29,  p.  488. 

Trusts. — Active  and  executed— Separate  use — Trust  of  income  for  life,  re* 
mainder  over — ^When  determinable — ^Powers — Execution  of  power  of  ap- 
pointment— Antecedent  will  inoperative. — P.  and  his  wife,  E.  L.  F.,  executed 
a  deed  of  trust  of  the  wife's  estate  as  to  one-third,  in  tn.st  "  to  pay  over  the 
net  rents,  issues  and  profits,  interests,  and  income  thereof,  for  and  during 
the  lifetime  of  the  said  £.  L.  F.,  to  such  person  or  persons  as  she,  the  saia 
E.  L.  F.,  whether  covert  or  sole,  shall  appoint ;  provided^  that  such  rents, 
issues  and  profits,  interests,  and  income  shall  not  be  liable  to  her  debts,  con- 
tracts, or  engagements,  or  the  debts,  contracts,  or  engagements  of  her 
present  or  any  future  husband ;  and  from  and  immediately  after  the  decease 
of  the  said  E.  L.  F.,  then  to  grant,  convey,  assign,  transfer,  and  set  over  the 
said  one  full,  equal,  undivided  third  part  of  the  said  trust  estate  hereby 
granted  and  assigned,  unto  such  person  or  persons,  and  for  such  use  or  uses, 
estate  and  estates,  as  she,  the  said  £.  L.  F.,  shall,  whether  covert  or  sole,  by 
her  last  will  and  testament,  or  any  instrument  in  the  nature  thereof,  direct, 
limit,  and  appoint;"  and,  in  default  of  appointment,  to  convey  the  said  estate 
"  to  such  person  or  persons,  and  in  such  proportions  as  they  would  be 
entitled  to  under  the  present  intestate  laws  of  tne  state  of  Pennsylvania  if 
the  said  £.  L.  F.  had  died  intestate  and  survived  her  husband."  F.  and  E.. 
L.  F.  were  subsequently  divorced ;  Held^  that  the  trust  was  not  terminated 
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by  the  divorce,  but  continued  as  an  active  trust  to  preserve  the  corjmM  of  the 
estate  for  the  appointees  or  heirs ;  The  said  £.  L.  F.  made  her  wiU  in  \^V*, 
purporting  to  be  '*in  pursuance  of  all  laws,  authorities,  and  powen 
enaoline  me  to  make  a  last  will,  or  appointment  in  the  nature  thereof:"  By 
the  deed  of  trust  above  mentioned,  made  in  1876,  the  testatrix  reserved  to 
hereelf  the  power  of  appointment  by  will,  in  the  terms  above  aet  forth,  and 
afterwards  died  in  the  same  year,  unmarried ;  HeltL,  that  the  will  was  not 
a  valid  execution  of  the  nower;  Dunn  and  Biddle's  Appeal,  Fry's  Estate, 
Sup.  Ct  Pa.,  W.  N.  C,  Nbv.  15,  p.  408. 

Invaliditv  of  passive  trusts. — A  will  devising  lands  to  executors  in  tiu«t. 

contained  this :  "  I  direct  my  said  trustees  to  permit  and  suffer  my  son,  A\  . 
B.  S.,  to  have,  receive,  and  take  the  rents,  issues,  and  profits  thereof,  for  the 
term  of  his  natural  life,  and  after  his  decease  I  give,  etc.  Held^  that  th^ 
son  took  a  life  estate  in  the  lands,  upon  which  the  lien  of  a  judgment  wou.d 
attach,  and  a  Judgment  creditor  of  tne  son  was  a  necessary  party  to  the  for<^ 
closure  of  a  prior  mortgage  upon  the  lands. — Verdin  v!  Slocum,  Ct.  App. 
N.  Y.,  Alb.  L.  J.,  Jan.  5,  p.  13. 

Taxes. — Collection  of  texes  not  restrained  for  legal  informalities. — ^The  collec- 
tion of  a  tax  will  not  be  enjoined  in  equity  for  mere  legal  irregularities,  such 
as  that  the  assessment  roll  was  not  ready  for  review  on  the  miy  prescribe*! : 
The  property  must  have  been  exempt,  or 'the  levy  without  legal  power,  or  U.>e 
persons  imposin|^  it  unauthorized,  or  they  must  nave  proceeded  fraudalectj  v. 
Albanv,  etc.  Mm.  Co.  v.  Auditor  Gleneral,  Sup.  Ct.  Mich.,  Alb.  L.  J.,  Dec. 
22,  p.  451. 

Due  process  of  law  does  nut  mean  a  judicial  proceeding. — 1.   Tbftt  the 

constitutional  provision  that  no  stete  shall  deprive  any  person  of  life,  libertr, 
or  property  without  due  process  of  law  does  not  mean  a  judicial  proceedii^ : 
2.  That  a  statute  of  a  stete  which  gives  the  tex-payer  a  right  to  enjoin  the 
collection  of  a  tox  upon  giving  security,  and  have  the  validity  of  the  tex 
decided  by  a  judicial  proceeding,  is  process  of  law :  That  taxes  m^  b« 
assessed  and  collected  in  a  summarv  manner. — McMillan  v.  Anderson,  U.  t^. 
Sup.  Ct.,  C.  L.  N.,  Nov.  17,  p.  60;  V  c,  C.  L.  J.,  Nov.  2a,  p.  44S. 

Exemption  firom  taxation — Churches — ^Regular  places  of  sUted  worship — 

Act  of  May  14,  1874.  construed-— Under  the  act  of  May  14,  1874  (P.  L.  lifeu 
land  upon  which  a  church  is  being  erected,  prior  to  its  use  as  a  regular  place 
for  public  worship,  is  not  exempt  from  taxation. — Rt.  Rev.  T.  Mullen  v. 
Commr*.,  etc.  Sup.  Ct  Pa.,  W.  N.  C,  Dec  27,  p.  502. 

. Hisrhway  tax — ^To  be  paid  in  labor — Conversion  to  money  tex — ^Notice — 

Sutute— Jurisdiction. — A  hi^way  tax  due  in  labor  cannot  l>e  converted  into 
a  tax  payable  in  money,  unless  there  is  the  stetutory  notice  to  appear  and 
work  at  a  certain  time* and  places,  and  definult  thereon ;  The  statute  is  mas- 
dat4>rv  in  character,  and  the  giving  of  the  notice  is  essential  and  jurisdictional 
to  the  c»>llei»tion  of  the  tax  in  money.— Biss  v.  Town  of  New  Haven,  Sup,  Cl 
^Vis..  Rep.,  Jan.  23,  p.  127. 

Municipal  corporations — ^Power  and  means  of  collecting  taxes  under  act 

of  1S7;1.  en.  102,  ete. — Countv  commissioner  need  not  be  pttity — Stetute  kA 
limitjitions. — 1.  The  city  of  ^lemphis  filed  a  bill  under  the  act  of  187S,  ch. 
ICU,  to  which  objection  was  made,  by  demurrer,  that  the  bill  alleges  the  Unds 
and  lots  had  been  sold  for  taxes  ami  bid  in  by  the  complainant,  and  points 
t4>  no  deiVvt  of  title  under  the  proceeding  for  sale ;  that,  according  to  the  alle* 
^tion$  of  the  bill,  complainant  has  acquired  a  perfect  title,  and  her  remedv 
I*  by  an  action  of  ejectment ;  HeUL,  the  act  of  1873  gives  the  chajicerr  court 
luriVdiv  tion  \a^  evict  persons  from  land,  in  behalf  of  a  corporstion  that  nas  bid 
the  s.H:no  in  at  th^  prices  of  the  taxes  due  thereon ;  2.  The  power  given  to  11^ 
is^xxvw  «»mnii!^i(>ner  to  sue  is  merely  cumulative  to  that  of  the  corporatii  n 
a'.rx^*.iy  vested  bv  law:  It  is  not  necessary  that  the  suit  should  be  brought 
ir  n IS  name :  3,  It  is  not  in  the  power  of 'the  corporation  to  relieve  one  aitd 
^n))>ise  uf.v>n  another  a  burden,  and  no  laches  on  ite  part,  or  thai  of  its  offi- 
cers, can  defeat  the  right  of  the  public  to  have  ooilected  and  rightful iy 
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appropriated  the  public  taxes ;  As  against  this  right  there  is  nothing  of  such 
a  coaracter  that  Justice  requires  an  estoppel,  or  limitation  should  be  asserted 
— City  of  Mempnis  v.  Looney,  Sup.  CU  Tenn.,  Tenn.  L.  Rep.,  January,  p. 

288. 

Uniform  assessment — ^Violation  of  duty  in  assessment — ^Necessity  of  statu- 
tory affidavitr— Evidence — Jurisdiction  of  equity  to  restrain  issue  of  tax  deed.. 
— 1.  That  provision  of  our  state  constitution  which  declares  that  the  rule  of 
taxation  shall  be  uniform  requires  a  uniform  assessment  of  value,  and  no  tax 
upon  prop<>rty  can  be  supported  which  does  not  proceed  upon  valid  assess- 
ment, lemly  made,  upon  a  uniform  rule ;  2.  Violation  or  evasions  of  duty 
imposed  Dv  law  to  secure  a  Just  and  uniform  rule  of  assessment,  whether 
occurring  oy  mistake  in  law  or  by  fraud  in  fact,  which  go  to  impair  the 
general  equality  and  uniformity  of  \he  assessment,  and  thereby  to  defeat  the 
uniform  rule  of  taxation,  vitiate  the  whole  assessment  as  the  foundation  of  a 
valid  tax  (Kelley  v.  Corson,  11  Wis.  l,.and  Miltimore  v.  Supervisors,  16 
Wis.  9,  as  to  this  point,  overruled) ;  8.  Under  chapter  180,  Laws  1868,  the 
act  of  the  assessor  in  making  and  annexing  to,  and  filing  with,  the  assessment 
rolls  an  aflSdavit  that  he  has  performed  his  statutory  duty  in  the  several  par- 
ticulars there  enumerated,  including  the  valuation  of  each  parcel  of  real 
property  from  actual  view  of  it,  is  essential  t«)  the  validity  of  the  assessment ; 
and,  when  such  affidavit  has  not  been  made,  the  facts  which  should  appear  by 
it  cannot  be  shown  aliunde,  nor  can  the  rule  of  the  statute  be  relaxed  by 
showing  that  compliance  with  it  was  impossible;  4.  Equity  will  restrain  the 
issue  of  a  deed  upon  a  sale  of  land,  as  for  a  delinouent  tax,  where  there  was 
no  valid  assessment,  without  requiring  the  proor  of  injury  to  the  plaintiff 
from  the  Dretended  tax. — Marsh  et  at.  v.  Supervisors  (with  note).  Sup.  Ct. 
Wis.,  C.  L.  J.,  Dec.  14,  p.  509. 

Unlawful  Entry  and  Dktainkr.— Purchaser  at  orphans'  court  sale— Pro- 
ceedings to  recover  possession  of  property — Affidavit  of  tenant  in  posses- 
sion— When  insufficient — Act  of  April  9,  1849,  sec.  16 — Appeal  from  magis- 
trate's court — In  a  proceeding  before  a  magistrate  by  a  purchaser  at  an 
orphans*  court  sale  of  the  property  of  a  decedent,  to  recover  possession  of 
the  property  under  the  act  of  April  9,  1849,  sec.  16,  the  tenant  m  possession 
filed  an  affidavit  that  she  claimed  the  premises  in  her  own  right  as  tenant  in 
fee  by  title,  and  possession  derived  prior  to  the  orphans'  court  sale;  Held, 
that  presumptively  the  tenant  was  in  possession  as  one  of  the  heirs  of 
docedent,  and  that,  as  her  affidavit  did  not  sufficiently  set  out  any  title 
atlverse  to  that  of  decedent,  it  was  not  adequate  to  prevent  judgment  against 
her. — Hennegan  v.  Williams  et  aL,  Williams'  Appeal,  Sup.  Ct.  Pa.,  W.  N. 
C,  Dec  6,  p.  458. 

Usury. — Forfeiture  of  excess  of  interest — When  usury,  though  expressly  pro- 
hibited by  bank  charter,  does  not  avuid  contract. — The  charge  ol  more  tnan 
the  rate  of  discount  allowed  In  its  charter,  by  a  state  bank,  does  not  avoid 
the  contract  where  the  original  contract  of  loan  was  legal  and  within  the 
authority  of  its  charter ;  In  a  suit  by  the  bank,  holders  of  *^he  note,  against 
the  endorsers,  held,  that  the  loan  itself,  and  the  lawful  part  of  the  interest, 
were  recoverable  subject  to  a  set-off  of  the  excess  of  interest,  or  illegal  part — 
Spahr  et  aL  v.  Carlisle  Deposit  Bank,  Sup.  Ct  Pa.,  W.  N.  C,  Nov.  29, 
p.  486. 

"Will. — Construction  of — "Heirs"  construed  to  mean  "representatives  or 
distributees  "  in  disposition  of  personal  estate. — A  testator,  in  1836,  after 
making  several  bequests,  directed  that  after  the  death  of  his  wife  and  two 
unnaarried  daughters,  Elizabeth  and  Mary,  the  whole  of  his  property,  real 
and  personal,  remaining  undisposed  of  by  his  will,  should  be  sold  by  his 
executors,  and  the  proceeds  thereof  divided  in  the  manner  following,  viz.  : 
'*  My  son  Christian  shall  have  no  part  of  the  money  raised  out  of  my  real 
e-state ;  that  is  to  be  divided  among  mv  three  daughters,  Esther,  the  wife  of 
Abraham  Shelly,  and  the  heirs  ot  Elizabeth  and  Mary,  in  equal  shares, 
including  such  sums  received  by  them  previous  to  such  settlement;  "  Held, 
that  the  fund  for  distribution  was  strictly  personal,  and  to  be  governed  by 
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the  ordinary  rules  applicable  to  the  distributtoa  of  {Mrsonal  property ;  Held^ 
further,  that  the  word  "  hein/'  as  found  in  the  will,  mutt  be  construed  as- 
equivalent  to  **  representatives  or  distributees;*'  Held,  fitrther,  that  Marj, 
having  died  without  issue,  leaving  only  her  husband  surviving  her,  the  latter 
must  be  regarded  as  her  heir  as  to  such  personal  estate. — Elby*s  Appeal,  Sup. 
Ct.  Pa.,  W.  N.  C,  Nov.  22,  p.  428. 

Devise — Definite  failure  of  issue — ^Equitable  conversion  of  realty  by  direc> 

tion  to  sell. — A  provision  by  a  testator,  in  his  will,  that  any  of  bis  sons  may 
take  his  real  estate  at  an  appraisement,  does  not  prevent  equitable  r>onver- 
sion  under  an  explicit  direction  that  his  real  estate  be  sold  and  converted 
into  money :  A  devised  her  estate  in  trust  for  C  and  D,  her  two  sons,  and, 
if  one  should  die  within  twenty-one  vears  without  issue  then  living^,  the  whole 
to  the  survivor;  and,  if  both  should  die  within  twenty-one  years  without  issue 
then  living,  then  over ;  C  died  soon  afterwards  without  issue,  and  D  died 
within  the  twenty-one  years,,  leaving^  issue  en  ventre  sa  mere,  afterwards 
born ;  Held,  that  the  words  '*  then  living"  referred  to  the  death  of  the  sons; 
and  that,  D  having  died  leaving  issue  then  living,  the  devise  took  effect. — 
Appeal  of  Laird  et  aL,  8up.  Ct.  Pa.,  W.  N.  C,  Dec.  18,  p.  478. 

Construction  of— Inconsistency — Apparent  meaning — Insertion  of  implied 

clause. — Where,  by  the  strict  construction  of  a  will,  it  is  inconsistent  in 
respect  to  the  interest  which  one  of  the  beneficiaries  is  to  take — one  part 
making  the  widow  a  mere  trustee  for  the  children,  and  another  providing  for 
the  children  in  case  of  the  death  of  the  widow,  and  the  true  intent  is  appa- 
rent— rather  than  to  hold  the  trusl  void  for  uncertainty,  implied  words  will 
be  inserted. — Greenwood  v.  Greenwood,  Ct.  App.  Ch.  l^iv.  (Eng.),  Rep.,  Jan. 
2,  p.  29. 
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VIL     VALUABLE  ARTICLES  PUBLISHED  IN  LAW 
PERIODICALS  SINCE  NOVEMBER  20,  1877. 

Arbitration  and  Award.— Arbitration  as  a  condition  precedent — Alb.  L.  J., 
Dec.  29,  p.  464. 

BoKDS,  Municipal.— Tbe  township  bonds  of  Missouri,  L— C.  L.  J.,  Dec.  14, 
p.  499;  Same,  U,  id,y  Dec.  21,  p.  618. 

Bonds,  Official. — The  liability  of  bondsmen  as  executors  and  administrators, 
and  of  officers.— C.  L.  J.,  Dec.  7,  p.  478. 

Gorporationb. — The  citizenship  of  corporations. — Alb.  L.  J.,  Nov.  17,  p.  844. 

Ultra  t>ire«.— C.  L.  J.,  Jan.  4,  p.  2. 

Co  ctrts.— Judicial  partisanship.— West.  Jur.,  November,  p.  634. 

The  parliaments  of  France. — Am.  L.  Rev.,  January,  p.  262. 

The  need  of  reform  in  our  Federal  Judicial  system. — Alb.  L.  J.,  Jan.  5,  p.  9. 

Dam AOKS.— Liquidated  damages.— Am.  L.  Rev.,  January,  p.  286. 

Dkkds. — Voluntary  conveyances. — Am.  L.  Reg.,  January,  p.  1. 

DowKR. — Effect  of  fraudulent  conveyances  upon  the  right  of  dower. — C.  L.  J., 

Nov.  80,  p.  459. 
Eminent  Domain. — ^Eminent  domain. — ^West  Jur.,  December,  p.  691. 

Estoppel. — ^The  doctrine  of  equitable  estoppel  as  applicable  to  married 
women  and  their  separate  statutory  estates. — South.  L.  J.,  January,  p.  2. 

Eyidkncb. — The  admissibility  in  evidence  of  books  of  art  or  science,  which 
are  of  established  reputation  and  authoritv,  in  cases  where  questions  of 
science  or  art  are  involved. — C.  L.  J.,  Nov.  23,  p.  439. 

HoBUWTRAD.— Purchase  of  homestead  by  insolvent— C.  L.  J.,  Dec.  7,  p.  480. 

International  Law.— Extradition.— Alb.  L.  J.,  Nov.  24,  p.  361. 

Some  points  on  extradition. — Alb.  L.  J.,  Dec.  8,  p.  405. 

International  extradition. — Alb.  L.  J.,  Dec.  22,  p.  444. 

JnpOMBNTS. — Are  judgements  in  the  United  States  circuit  and  district  courta 
liens  on  real  estate  situated  outside  of  the  county  where  rendered. — West 
Jur.,  November,  p.  625. 

Lawyers. — Reminiscences  of  Kent  and  Brougham. — Alb.  L.  J.,  Dec  15,  p.  424. 

Jeremiah  Mason  and  the  Bar. — ^Am.  L.  Rev.,  January,  p.  229. 

Rufus  Choate,  VIII.— Alb.  L.  J.,  January,  p.  5. 

Patents. — Preliminary  injunctions  in  patent  cases. — C.  L.  J.,  Nov.  16,  p.  418. 

State  interference  with  patent  rights.— Alb.  L.  J.,  Nov.  24,  p.  860. 

Amendment  of  the  patent  law. — ^Am.  L.  Rev.,  January,  205. 

Practice. — Some  new  aspects  of  the  right  of  trial  by  jury. — Am.  L.  R6g.» 
December,  p.  705. 

Railroads.— Liability  of  railroad  companies  for  damafi;es  sustained  by  the 
escape  of  fire  fh>m  their  engines. — West.  Jur.,  December,  p.  689. 
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